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^ INTERNATIONAL LAW CONFERENCE, 
ae * LONDON, Ig1o. 
: Ry Tu. Baty, .D.C.L., LL.D., 
a a a ar Barrister-at-Law. , n 
T WO years have" elapsed since the metting of the International Law 
Association, (of which the present writer was privileged to give some, 
“count in ‘the Bombay Law Reporter), in the city of Pesth, the capital 
of Hungary. After many years of Continental and American Conferences, 





of which that successful gathering was one, it re-assembled this year * 


(1910) in the city of London. 
This was’the fourth occasion of its meeting in that city, its previots 


London Conferences having taken place in 1879, 1887 and’ 1893. Seven- . 


teen years is a long interval, but in the meanwhile two other Brifish 
cities had been visited—Liverpool and Glasgow. Curiously, the Lord 


-/ Mayor of tgro (Sir J. °S. Knill) is the son of the Lord Mayor of 1893. 


PA 


Heredity again! Under his auspices, the City Corporation compassed 
the Conference With a multitude of courtesies. The” Council Chamber of 
the City Guildhall, a magnificent apartment, was allotted to its delibera- 
tions. , A civic banquet in state was. given td®seven hundred guests in its 
honour. The “Lord Mayor inaugurated its proceedings, and the Lady 
Mayoréess received its members on arrival. 

Thé: Inns of Court were not behind in cordial hospitality. The 
Middle Temple and Lincoln’s Inn provided sumptuous. dinners, Grey’s 
Inn gavea most recherché lunch anda garden party. ‘TMte Inner Temple 


e provided a first-rate concert. The Solicitors’ Law Society ” also gave a 


sumptuous dinner at its Hall in Chancery Lane. The United States 
Ambassador gave a brilliant reception. The leading officers of the 
Assaciation gave a garden party. And the Port of London Authority took 
the strangers down the river in their yacht to Tilbury, where the Penin- 
sular “and Qriental Company allowed,t eth to inspect the Malwa, whose 
excellent captatn did the f®nours of his great vessel vety graciously. 
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But with all these social engagements, the Conference did a great 
deal of hard work. As President it had that accomplished jurist, Lord 
Justice Kennedy ; the Lord Chief Justice beingeHonorary Président and 
attending most of the sittings. The proceedings commenced on Thursday, 
August 2nd, with a thoughtful Presidential address, in whith the Lord 
Justice laid stress on the fact that the ultimate aim ofthe Association is 
the preservation of peace by the removal of causes of discord from every 
department of international relations. He emphasized, further, the 
eclectic character of the Association—composed as it is not ‘merely of 
lawyers and diplomatists, but of philanthropists, and business people ag 
well. It derives a unique strength from its association with the outside 
public, who use and who call for the law, a$ well as with the lawyers 
and statesmen, who make it. f et o 
, The deliberations of the Conference then commenced with the reading 
by Mr. Justice Phillimore of a paper by Dr. Evans Darby, of the Peace 
Society. Br. Darby usually presents the Associatioy with a summary 
of the recent history of the progress of the Arbityation principle, The» 
encouragement of Arbitration as a means of settling disputes in pre- 
ference to war has from the very first, as Lord Justice Kennedy pointed- 
out, been a prime object of the Association’s actfvities. It has appéared 


*, in the forefront of all its programmes. Ithas served as a standing de- 


` monstration of the devotion of the Association to the cause of peage. 


Op the present occasion, Dr. Darby was constrained to point out some 


* of the dangersywith which the arbitration principle is threatened by the 


- indiscreet advocacy of ‘Supreme Courts of the world” armed with 


cowsciva powers. Such Courts, on the model of the Supreme Court of 
the North American States are advocated by the United States F oreign 
Secretary, Mz. Knox, and by other well-meaning enthusiasts. It is not sufg- 
ciently realised that they would mean premature Federation; possibly 
universaP bureaucratic tyranny; probably undignified collapse. The 
cause of free Arbitration before freely chose Arbitrators in wh8m the 
parties to a dispute have confidence can only be prejudiced by attempts 
to subject the nations to a juristic caucus. Dr. Darby’s demonstration’ 
produced a great impression, and elicited a warm and spirited endorse- : 
ment by Sir Thomas Barclay, M. P. gee 

A rather sharp debate next arose upon a motion submittéd. By Dr. 
Bisschop, for approval of a scheme to establish an academy of International 
Law in close connection with the Hague Tribunal. This project was on 
the whole approved. It had the warm support of the Lord Chief Justice, 
and of the distinguished French jurist Mr. Lèon de Montluc ; though it 
was not welcomed by Sir Frederick Pollock nér by Mr. Louis Franck, the 


well-known Belgium authority 90 eommercial law. è . 
The rest of the first day’s procetdings were devoted to ‘the examina. 
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tibn ‘of the so-called " Declaration of London.” This elaborate, put far 
from contplete, code of naval prize law was discussed in papers by the 
Rt. Hon. ‘Arthur Cohen, K.C., by Master Sir J. Macdonell, C.B., and by 
the presgnt writer. Mr. Cohen expounded it: Master Macdonell turned it 
inside out ; and the subscriber vigorously assailed it. Post hoc ergo prop- 
ter hoc may not be an invariable truth: but it is certain that the declara- 
tion is'mūch less favourably regarded in England than it was a few 
months ago. .The Liverpool Chamber of Commerce, which gave it an 
ipouciant benediction a short while ago, has now, by three to one, 
voted an emphatic disapproval. The London Chamber of Commerce is 
almost unanimous against it. So are Glasgow and Bristol. One is tempted 
to ask, Where is Bombay? *THe Declaration puts it in the power of 
belligerents to stifleneutral commeyce, and to institute paper blockades, 
by declaring almost anything—food, clothing, fuel—contraband, and, by 
destroying neutral shipping on gotourable pretexts. At the same time, 
it operates strongly against belligerents whose principal commerce comes 
over sea; The Bombay Chamber of Commierce might profitably examine 
the position of affairs. The deliberations of the Conference were largely 
.dustrumental in calling public attention to the subject in England. It 
should be added thats supplementary paper was read by Prof. Gregory 
(Iowa on the special subject of “Continuous: Voyage.” 


On August 3rd, the Conference embarked.upon a comparative study 


‘of the marner in which Workman’s Compensation is regarded “in. 


various countries. Sir J. Gray Hill examined the position in Eng* 


land, Mr. A. Franck that in Belgium; Mr. Mignault, K.C., that in 


“Canada; and :Prof. Banngarten, that in Hungary. Mr. Mignault, 
as a French Canadian, inetouch with Parisian culture, was able to ex- 
pound the novel doctrines which appear likely to submerge in France 
the very foundations of civil responsibility. According to him, the tend- 
ency is to abandon the requirement of intention or négligence and to 
revert to the state of things described by OW. Holmes as existing in 
Saxon England when a person "acted at his peril” and was liable for'the 

“unforeseen and unforeseeable consequences of the train of events” which 

_ he putin motion. Sir J. Gray Hill made several wise suggestions for 
the improvement of the existing English law, and in particular recom- 
mendéd.the adoption of a “contributory” system simitar to that which 
obtains in Germany—a suggestion whichtwas-well received by the Con- 
ference. On the kindred topic of the “ Liability of Ships in F oreign Ports 
on Claims in respect of Personal Injuries” Dr. Auctran of Marseilles, an 
acknowledged leader of French juristic thought, contributed a singularly 
complete and authoritative study. Another aspect of the relations 

` between the state arf commerce was flealt with in three papers regard- 
ing the “Intesference of the State With Commercial Contracts.” The 
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writers of the papers had especially in view enactments such, as the 
uHartèr Act” in North America, which make it impossible fora merchant 
to agree to absolve the shipowner who carries his goods from the con- 
sequenoes of his servant’s negligence. The late lamented Mr. Justice 
Walton vigorously upheld, as he did at Berlin in 1906, the ‘déctrine of 
freedom of contract, quoting Jessel’s dictum that there is no more para- 
mount principle of public policy. It is sad to think that so amiablé and 
eloquent a-defender of commercial freedom should have passed away so 
suddenly and tragically within a few days afterwards. anne 
Mr. J. E. R. Stephens, the author.of a series of useful manuals of 
maritime law, was more favourable tg the principle of interference, re- 
garding merchants as a feeble folk compglled to submit to the dictation 
of ship-owners. Dr. Schroder of Cairo presented an interesting paper 
in which he surveyed the attitude ôf the Greek and Roman jurists to 
the questién. a , ao . 
Arotherjimportant commercia? subject was tlfat of General Average, 
discussed in a special sectional meeting. Herę the “debates, if highly 
technical, were lively and intellizent; they resultetl inthe formatidn. of a 
committee’ to collate and reduce to a basis of scientific principle the various 
legislations on this recondite subject—an object eloquently urged by" 
Mr. Challenor Dowdall, late Lord Mayor of Liverpool. Wo *the 


~ committee for the solution of practical questions of General Average was 


referred the consideration of a point of some importance raised by Mr. 


‘ Bor of Marseilles, viz, whether straining of engines while afloat can in 


. any circumstafices be regarded as a General Average loss. A valuable 


paper, was also read by the well-known Average Adjuster Mr. K. W. 
Elmslie. 

Simultaneously, the main body of the members were engaged in the 
discussion of a subject which likewise gave rise to some warmth of éx-. 
pression namely, Jurisdiction in Divorce. The subjecf was introduced 
hy the presentation of a Report by the Committee on Divorce appointed 
at Portland (Maine) in 19079 This embodied most elaborate accounts 
of the Divorde laws of their respective eountries by Austrian, Belgian,. 
British, Canadian, Egyptian, French, German, Norwegian, Netherlands, 
Russian and United States lawyers of high eminence. The Conference’ 
invited the committee to continue its investigations, and resolved to 
transmit the repbrt to the Royal Commission on the working* of the 
Divorce laws. ines ‘ 

Mr. de Leval (Adviser to the British Legation in Brussels ) read a 
short paper in which he drew attention to the anomalies of marriage law, 
and from Dr. Hevesi of Pesth the Conference obtained an illumindtive 
account of the effect of the Hague,Conventions on the subject, to which 
he recommended the United Kingdgim to become a Pasty, Fhe reading 

° . ie 
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(by. Mr:-Acland K.C., Judge-Advocate of the Fleet) ofa paper by Prof." 


Walton (Montreal) was the signal for a considerable display of fpeling 
by United, States’ members, in whose judgment the learned Professor 
compared the position ôf Canada in regard to the frequency of divorce 
with that 6f,the United States in a manner hardly justified by the facts,, 
Nevertheless, their protests scarcely invalidated his conclusions. 

The .gdod temper of the Conference, however, remained unruffled; 
and members settled down to the sober enjoyment of three remarkably 
able - papèrs on Comparative Criminal Procedure. It is not over-stating 


the case to say that no better succinct accounts of Scottish and French _ 


- criminal process could possibly be found than those now provided by 
Mr. Charteris (of the University of Glasgow) and Mr. Léon de 
Montluc (Paris). English ‘procedure was the subject of a valuable 
historiéal monograph by the Mayor of Hampstead (Mr. E. Todd). The 
paper of Mr. Charteris even provided many flashes*of humouy; the old 
prolix forms of indictmant lent tlremsglves to yich treatment. Upfortu-. 
nately, it was inwpossible to find time fgr the reading of tlese papers 
‘in extensp. The Lord Chief Justice expressed high appreciation of their 
value. S ° 
“*s Mr. Dessen (Londoņp) wound up the third day’s proceedings by secu- 
ring the appointment of a committee to further the international regulation 


of Road Traffic. This isa subject which deserves great attention in these + 


days of omnipresent motor-cars. On the same topic Mr. R. P. Mahaffy, 


(son of the *Provost of Trinity Coll, Dublin) contributed a charming , 


address, in which, with a wealth of classical allusion, he traced the history 


„óf: the British rule of driving on the left-hand side of the road. He attri- ` 


buted it to the necessity of having a clear field for the whip-hand*wffer 
` driving the fast mail-coaches of the XVIII century on the narrew English 
roads—so different from the great causeways of France. Austtia, however, 
in some, districts? appears to follow the same rule ; -and the subject still 
certainly remains enveloped in some historic doubts. E 
Qn the fourth day (Aug. sth.) the main part of the work of the 
Conference wis concerned with the subject of Bills of Exchange and 
Chequés. We may perhaps briefly re-capitulate how matters starfd with 
regard ‘to these topics. Long ago, about 1877, the Association arrived at 
a series of Rules for the Unification of Bills of Exchange Law, known, 
from, tWe place of their. adoption, as the Bremen Rukeg. These formed 
the basis of the Scandinavian Uniform Law-of Bills of Exchange ; and 
they’ were in a fair way to obtain further recognition, when their 
progress was checked by the almost simultaneous decease of the persons 
whe were most concerned with, and interested in, their elaboration. For 
some thirty years the subject slumbered. Then the commercial public of 
Berlin took the question up, and Dr F? Meyer, who is now acknowledged 
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to be thè first authority on the whole subject, read a paper at the Asso- 
ciatiow’s Berlin Conference of 1906, which revived the faded interest. At 
the Pesth Conference of 1908, the Bremen Rules were thoroughly revised 
and the resultant code of some twenty-five short rules, adopted at that 
-Gonference, have, under the name of the Buda Pesth Rules, proved most 
useful in the subsequent discussion. This year, in July, an International Con- 
gress met at the Hague, at the initiative of the Italian and Prussian 
Governments, to endeavour to arrive at an accommodation between the 

. three leading systems of Bills of Exchange Law—the French; «the 
German and the British. Asa result, a.Draft Uniform Law has been 
adopted, which, unfortunately, the British delegates to the Congress have‘ 
been unable to accept. Their hands wer tied by their instructions, which 
directed them to extend nocountenance ty, the jdea that British law 
would be modified in any material particular. The reason for this atti- 
tude was stated to bt the inconvenience of diverging from the law pře- 

' vailing in the Colonies: we are nob usuålly so cafeful „of departing from. 
colonial principles, so it may.perhaps be suspected that some other reason 
may be in the background. THis was well brought dut in an excdedi ngly 

R able paper by Dr. Mayer himself. Dr. E. Schuster also read an address, 
` Dr. Sichermann, one of the Hungarian official delegates to the Hague 
Congress, read a paper on the special subject of the Law of Cheqfes,° and 

*. recommended a series of rules on this topic for adoption by the Confe- 
° rence. A small committee, presided over by Mr. Justice Phillim8re, 
went into the matter, and succeeded in agreeing on seven’ rules, which 

*after some c#iticism by Sir T. Barclay and others, were carried substattti- 
° ` ally as recommended. They run as follows:— mo 


, 
ef 


Certain Rules with regard to Cheques which are recommended for adoption ~ 
e 7 \ 


1 by all Nations. 

° ° I, R 
It shall not be obligatory to insert into the context of a cheque an 

indication either of the account to be debited with the amount ôr of the 


balance out of which the payment is requested. ° 
e ` - II. i . 
A cheque shall be payable on demand only and'shall be dated, ` 
III. ot 


It shall not be obligatory to write the day of date all in letters nor 
to have it written by the harg of the writer of the context. 


IV. s 
A cheque payable to a particular person shall be deemed payable to 
order, unless there are express words prohibiting transfer. : 


Inland chèques shall þe présentgsl for payment within a ‘fixed period 


. . 
° 
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limited. ‘by the law of the particular country, and this period shall run 
from the date of the cheque. 

.. Foreign cheques shall be presented for payment within the period 
limited foy presentment of inland cheques in the country where the 
cheque is payable—running from the last day of the time necessary for 
forwarding the cheque in the usual way from the place where it is drawa. 
to the place ‘where it is payable. 

„The <onsequences of non-presentment in time are regulated by the 
national law of the eee of payment. 


VI. 

The duty and authority of tHe drawee to pay a cheque shall be deter- 
mined by.the drawer’s coufatermand of payment, but not by notice of the 
drawers death. g 

< vi. l 

The provisions sf the British Bills: of Exchange ‘Act relating to cross- 
td cheques are to,be maintained, and it is highly desirable that they 
snout’ be accepted ‘generally. 


As, the ie Congtess has miee until next year on purpose to 
consider this question of cheques, the London Cheque Rules should prove, 
to have come at an opportune moment. Another financial matter was ` 
fully and carefully dealt with in a paper by Dr. G. Marais of Paris, viz, 
thé complications which arise when stocks and shares are gealt with ine 

one country with tacit or express reference to the Stock Exchange of ° 
fnother. Since so many transactions all over Europe are made ew#th* 


reference to one or other of the three great markets of Berlin, London 


and Paris, it is obvious that the subject is one of considerable importance, 


Lastly, a step was taken in the direction of introducing some uniform 
system on which states might mutually recognise the judgments given by 
each other’s tribunals. At the Glasgow Conference some ten years ago 
a series of rulesewith this object was drawn up. As the’ outcome of 
paper read by Dr. Hevesi at Pesth in 1908, in which it was recommended 
that these should be fevised.and definitely adopted by the Association, 
the Conimittee on Foreign Judgments had awakened to fresh activity. The 
Hungafiga ` members, Drs. Hevesi, Pap and Doroghi, new presented an 
elaborate Report, in which the Glasgow Rules were examined, and their 
adoption advocated (with a few reasoned changes). The Committee helda 
meeting, during the progress of the Conference, and decided to take up the 
examination of the subject with fresh zeal, and to invite comments to be 
sent in on the Glasgow rules within the limited time of six months, so as 
to pave the _way for & thorough exammation of the question when next 
the Associationmetts, $ 3 
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cing the final'session of the Conference, it was paa that Lord 


` Justice Kennedy, who has sustained the office of “President with so much 


i «Schuster, Mr. Cutler K. C., Mr. Balfour Browae K. C., Mr. Ingpen K. &. 
` Mr. English Harrison K. C., Mr. Hamilton K. C., Mr. L. Scott K. C. 


_ tact, courtesy and dignity for two years, was now retiring, in accordance 


pith the Rules of the Association, and Meitre Clunet of Paris* was elect- - 
ed his successor. Meitre Clunet is also President of the Institute of 
International Law, and is the well- known Editor of the’ invaluable- Journal 
de Droit International Prive. At the same time, several of the sears 
lawyers attending the Conference were made members of Council; , yiz., 
Judge Duringer, of the Imperial German Court of Appeal, ‘Professor 
Niemeyer of Kiel, Professor G&rland of Jena, Sir H. H. Shephard; late 
Legal Adviser to the India Office, Mr. Léon, de Montluc of Paris and Mr. 
P. B. Mignault K. C. of Montreal. For the first time India was represented 
at the Conference by a non-European, Mr. R. D. Batliwala, of Bombay 
and of the Middle ‘Temple. Other notable visitors were H. E. Hassan 
„Sabry Bay (Cairo), Judge Reichmanp (Norway), M». Edzard (North German 
Lloyd; Bremen), ‘Messrs. Munch and Jensen {representatives of the 
Danish Parliamentary Group), .Judge Petzold (Prussian Court of Appeal); 
Dr. I. Brull, C. M:G., (H. Bi M. ‘Consul, Pesth), Prof. E. Tilsch (Prague), 
"Hon. E. P. "Wheeler (New York) and the Prussian and United States 
Consuls General in London. aru 


. Among the English attendance were Lord Courtney, Lord Gorell, Sir 
F.*Bosanquet, Mr. Acland K.C., Judge Advocate of the Fleet, ji ustice 
Denniston (New Zealand), Sir J oha Macdonell, Sir F. Pollock, Sir Felix 






ami Ms. Rutherford M. P. 

The Conference was favoured with a supply of the best summer 
weather, (Which was very deficient during the rest of the year!) and 
the whole proceedings went off with the utmost eclat. *Such gatherings, 
apart frdm their direct scientific value, cannot fail to do good in promoting 
a rapprochement between the nations : we * only wish that Asia, and 
India in particular, could ‘be more numerously represénted on these 
occasions. 
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3; By S, VArpyanaTH Iver, B, A,, B. L, 
Vakil High Court, 

T HE effect of an adoption in the Dattaka form is to transfer the person 
adopted from his natural family to that of the adoptive father, such 
transfer -hecessarily carrying with it on the one hand the cessation of 
whatever right the adopted son possessed in the property of the natural 
family, and, on the other hand, under fhe Mitakshara law, the aquisition 
among other things, by him of the right that accrues to an aurdsa son on 
his birth in respect of the,ancestral property of the father. The questions 
for céngideration now are, (1) can the parties to an adoption, that is, the 
parents on the one side and on the other, enter itto a valid agreement 
_ between themselves restricting o in any way affecting the adopted son’s 


' fights in the inheritance of the adoptive father, and; thus, prescribe the 
* terms ôn which thg.adepted son shall enter the adopting family? and (2) 


how far will such an agreement be bintling on the addpted son? It is to 
%e observed that thtre is no text of Hindu Law which either recognizes 


or propibits such an agreement being entered into, and the question may ° 
be regarded as one of Hindu Law modified by Hindu custom and usage „ 


developed in accordance with the conceptions of the present tife. 


Questions ofthe kind arose during the time when the High Courts wese , 


guided by the opinions of tke Sastries or Pandits engaged ëo expound the 


principles of Hindu Law. The Sastries attached to the Bombay High ` 


Court generally thought that all limitations annexed to adopttor™by 


x which. the adopted son would be deprived of the usual advantages of his 


position: could not be enforced. See West and Buhler, 3rd. edition, page 
t104, An agreement was declared null and void by-the Sastries, whereby 
an adoptive mother obtained from the son whom she‘adopted a resig. 
nation to her of the bulk of “the family propesty: West and Buhler, p. 187. 
The invalidity of such agreements accordifg to the strict principles of 


` HinduLaw wasclearly stated by Farran J. in Raji Vinayakrav Jaggannath 


v. Lakshmibai(.), where his Lordship observed: “It would not, I think, 
be* difficult to prove, almost to demonstration, that agreements in every 
case if which an adopted son is deprived of his immediafe rights in the 
property of his adoptive father, are opposed to the principles of strict 
Hindu Law, anda fortiori that such agreements, entered into on behalf 
of a minor about to be adopted, are so opposed. The adoption invests 
the adopted with the estate as a support for the sacra. The support of 
the sacra is a duty. Any attempt to separate the two must be futile. An 
agreement which d@prives a minor @f the means of perfarming his relj- 
° (2) (1387) 13 Bom, 381, tte = 
s2 ? ae ae 


“himself, agd the natural fether, beifig aware of th 
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gious offices towards the manes of his adoptive father and his ancestor 
must be inoperative.” If therefore the agreenyent is suchas to be in- 
consistent with the fundamental idea underlying adoption and the purpose 
for which it is sanctioned by Hindu Law, as, for instance, if it deprived 
‘the adopted son of all right to the property of the adoptive father, it 
may well be that the Courts would regard the condition ag essentially 
repugnant to Hindu Law, and would refuge to uphold it. But-it would 
seem that a fair and reasonable disposition of the property is not essen- 
tially repugnant to Hindu Law, or the purposes for which adoption is 
allowed, and is no where forbidden by that Law; and it is certain, as 
remarked by West and Buhler (p. 1106), that in actual practice “fair arrange- 
ments for the protection of the widew’s interest during her life, are 
commonly made, and are always supported by. the authority of the caste,” 
In some cases the conditions réstricting the ae sons rights are 
{mposed, &t or about the time of „adoption, a the, adoptive father 
conditions, consents 

to the adoption of the boy on those terms; In other cases, where the 
adoption is made ky the widow, „either undér æ general authotity or" 
.under terms defined by the deceased husband, the restritive terms are 
similarly imposed by her at the time of ddopHonigand assentéd to by, thé 
natural father. In some cases, under the agreement, the widow takes a 


` *life interest or takes to herself a right to management during her life time 


of the estate. In other cases, under: the agreement, either the widew 
fakes to herself absolute interest, or the natural father consents to the 


_ absolute alien’ition by her of a portion of her husband’s estate, As we 


„Shall see presently, the question for the consideration of the Court, in all 
“these Gases generally, would be, whether the adoption was conditional, 
i.e., subjeét to the restrictive conditions assentetl-to by the natural father, 
and the further test would also be whether the conditions are fair, atd 
reasonable, and for the benefit of the adopted son. THe decisiqn of the 
question would thus depend upon the circumstances of each case. The 
case law on the point may be briefly considered. 


" The first and the earliest case to be noticed is Vinayak Tadia Jog xy, 
Govindrav Chintaman Jog @). In that case there was first a will by. the 


‘ adoptive father, and the plaintiff was subsequently adopted. There Was 


adequate provision made for the adopted sonin the will, and moreover both 
the plaintiff ané lis natural father were fully aware of the provisiéns of the 
will before consenting to the adoption. The Court found that the will 
and the adoption were in point of fact parts of one and the same trans- 
action, and that the plaintiff and his natural father consented to the 


Vy 3 ovided i in the will.. It also appeared in -that 
he plai subsequent conduct in accepting the benefits 
eA ae es 
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he term ereof. Under those 

circumstantes, it was Held -that-the plaintiff could not repudiate the will, 
and thatits'provisions were binding upon him. The principle of this decision 
was followed by the Bombay High Court ina later case: Chitho Raghunath 
Rajadtksh ¥. Janaki ©). In that case, there was an agreement between 
the natural father and the widow, that the latter should have a life 
interest in the:property subject to the adopted boy’s maintenance and 
education, and it was also found that the widow made the adoption on 
the faith-of such agreement. It was held that the agreement was bind- 
ing upon the adopted son and that his proprietory right was subject to 
the interest thereby created in favour of his adoptive mother. It was 
contended in this case that tħe father as guardian could not enter into 
any stjpulation unfawourable to the minor, But the Court found that the 
condition was, under the circumstances, not unfavourable to the minor, and 
held further that under Hindu Law, the power exercised By a fatler 
in giving his sonin adoption is not $nly co-eXtensive with the power of 
a guardian, but is mort like that of an abstlute proprietor. In thts, as 
well asin the eartiér case, we find that the restrictive stipulation was an 
essential part of the qontract of adoption, and was, as it were, the main 
consideration for it, df the stipulation is void the whole contract 
woulde affected by its invalidity. If itis merely voidable, the adopted 
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son must either ‘acquiesce in or repudiate his natural father’s act gs ae 


whole. As observed by the Court, if the law does not recognize the 


widow’s acceptance of the boy in adoption, which was only én- 


the faith of, and subject fo, the stipulation, there wag no other on. 


her part, and in such a case there would not be such gift and accept 
ance as are requisite to constitute a valid adoption, and fe boy 
consequently cannot be" said to have acquired any legal, status in the 
adoptive family. : 

The question came up for decision before the Privy Council in 
Ramasami Aiyan v. Venkatarama Aiyan @), There the suit was by 
the adopted gon to set aside various dispqsitions of the property made 


. by the widow (adoptive mother) before the adoption. It was found in 


that, case that the plaintiff had been adopted by the widow upon the 
faith of an express written agreement by his natural father that none of 
the transactions sought to be set aside were to be disputed, and that this 
agreement had been ratified in writing by the plaintiff himself after 


„attaining majority. The decision in this ‘case turned mainly on the 


question of the ratification by the plaintiff and so the Court, 







of the natural father’s agreement as against the ado 
such anagreement was not void, but was at the 1 


(1) (874) 42 B. H C. R199, ~ (2) (1879) 
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tion when the adopted son became of age. Their Lordships observed 
(at p.*r01):—“How far the naturalfather can by agreement «before the 
adoption renounce all or part of his son’s rights, so as to bind that son 
when he becomes of age, is also a question not altogether unattended 
with difficulty, although the case of Chitho Ragunath Rajadiksh v. 

Janaki ©) Certainly decides that an agreement on the part of the father 
that his son’s interest shall be postponed to the life interest of the widow 
is valid and binding. In this case their Lordships think it enough to 
decide that the agreement of the natural father was not void bit wae) at 
the least, capable of ratification when his son became of age.” The 
concluding words seem to indicate that in their Lordships’ opinion the 
natural father was not legally incapable pf acting as guardian of his son, 
and of making an agreement on his behalf withsregard to the property to 
be acquired by the adoption. If thdtis the true position, then thé ques- 
tion in each case would be whether the agreement should or should not 
be upheld, and this would depend en whether Mienprecment was'in itself 


- a fair and Teasonable one, and was for the minor's. benefit, 


> The Madras High Court, infthe case of Lakshmana Rau v. Lakshmi’ 
Ammal (2), did not expressly decide the question, though their Lordships, 
as to the effect of the above Privy Council decisipn, observed at p 163: 


. “We are disposed to think that a child taken in adoption carmot be 
*boynd by the assent of his natural father to terms imposed as a condi- 


tion of the adoption and that like other agreements made on behalf of 


- nfinors for other than necessary purposes, it would lie with -the minor, 
. When he came %f age, to assent to, or repudiate them, This we understand 


to be the effect of the ruling of the Judicial Committee in Ramasami 
diyar? v. Venkataramaiyan (3) ... but in the view we take that the agree- 
ment can bè supported on other rounds: it is unitecessary for us to decide . 
the point:” Seeing however that the Judicial Committee, in the above casé, 
in express terms decĦned to decide the point which the learned judges 
of the Madras High Court understand to be the effect of their ruling, it 
is submitted that the opinio of the Madras High Court is merely an obiter 
dictum. Thenext Madras case is Lakshmi v. Subramanyå (4). Init the 
adoptive father as the time of adoption executed a document in the nature i 
of a will, making certain dispositions'i in favour of his widow, and sHe sued 
the adopted son to enforce the provisionsin her favour in the will. It Was 
found that the nattiral father, at the time of adoption, was aware’ wl, the 
arrangements in the willand cofsented to them, and also that but for such 
consent the adoption would not have taken place. The adoption an® the 
will formed parts of one transaction, and the case was thus one of condi- 
tional adoption. Moreover the disposition impugned was not unreaspn- 

(1) (1869) 11 B, H. C. R. 199. "e (3) (1879) I, L. R. 2 Mad, 91. 

(2) (1881) 1, Lor, 4 Mad. 160, * p (9 (2889) 1, L, R, 12 Mad, 40p, s 
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able asit was nothing more than charging the widow’s maintenance on a 
specific portion of the family property and creating for her a life estate, 
and thereby preventing discord and litigation between the widow and 
adopted son by reason of their not agreeing to live together. The Court 
(Muthuswamy Aiyar and Shephard JJ.) held, following the principle of 
decision in Vinayak v. Govindrav (1), that the adopted son was under the 
circumstances bound by the provisions in the will. Shephard J. dist 
tinguished Lakshmana Rau vy. Lakshmi Ammal (2) on the ground that 
the adoption there was not by the adoptive father as in the present 
case but by the widow, and also doubted the correctness of the principle 
laid down therein that the infant can be bound by the consent of the 
father only on the principle thay the agreement was made for a necessary 
purpose. As regardg the, tegal position of the adoptive father in 
the ca$e before him, and also the right of survivorship contended for on 
Behalf of the adopted son, the learned judge obsefved: “ If being thus 
full owner, he wight be&Yore the afoption have disposed of his property in. 
“part or in whole ist favour of the plaintiff, „I fail to sée why ‘he should 
‘not, wlteh making the ddoption, stipulate with the other party to the 
adoption that a certain part of his property should beset apart for the 
fhaintenancé of his wife, and to that extent taken out of the category of 
propersy in which his intended son should have the full right of a co- 


parcener, ... But for the consent of the natural father, the adoption would, ; 


newer have taken place. To object to the agreement is therefore tanta- 
mount-+to objecting to the adoption. The adoption and the dispositioa 
of his property by the fathes being parts of one transaction,ethe son nevere 


acquired any interest in the property disposed of, and therefore no ques- ` 


tion can arise as to his guardian’s competency to deal with it... ‘Tere wil? 
was only a means by whieh the supposed contract was carried into effect. 


It was a term of that contract that certain property should bè withdrawn . 


/ from the estate*and applied to a particular purpose, which should take 


effect after his death. To that extent the defendant never acquired co- 
parcenery right in his father’s property, ané consequently there was no 
right of survivérship.” The principle of this*decision was followed by 
the Matras High Court ina later case where the facts were exactly 
similar *¢(WVarayanasami v. Ramasami (8)), In cases where the adop- 
tio is made subject to the will, the bequest is treated as made not 


by ong rember of an undivided family, in which case it yill be «invalid, 


* put by all the members, i.e, the adoptive fither and son together when 


it catfmot be impeached. As regards the ground of distinction from 
Lakshmana Raws case, pointed out by Shephard J. in Lakshmi v. Subra- 
maniya, it is submitted that,,on the principle stated by his Lordship, a 
(1) (1869) 6 Bom. H. C.R. 224. .(3) (1890) I. L, R. 14 Mad, 172, 
(2f(1881) ILL. R. 4 Mad. 160. aaa e 
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reservation made by a widow in regard to her life interest, which she had 
the right to alienate before the adoption, would stand off -the same 
footing. ° F 
The case of Raji Vinaydkrav v. Lakshmibai was onesof condi- 
‘tional adoption and the agreement was between the widow and the 
natural father, under which the widow took a life interest in the property 


_ with power of management subject to the duty of maintaining’and educat 


ing the adopted son. The arrangement was found, in the circumstances of 
the case, to be fair, reasonable and for the benefit of thè- adopted 
son. The question was discussed with reference to the principles of 
Hindu Law, in an elaborate judgment by Farran J. who, after 
explaining the true effect of the Privy Council decision in Ramasami y. 
Venkataramaiyan (1), held, on the’ authonit'y ofe Chitko Ragunath v. 
Janaki (2), that the agreement was valid and binding on the adopted 
son. Thé guiding principle, in such cases, was thus stated: “ By 
‘HindueLay an infant will*be boung by the act of his guardian, when. 
bona’ fide and for his :interest, and when it is sùch as the infant might, 
reasonably and prudently have dane for himself if’he Itad been of full age, 
but not where the act appears not to have been far his benefit unless hg 
has ratified it on reaching majority, I cannot but ¢hink that this principle 
ought to guide the Courts in considering whether the agreemefits like 


`- ‘the one under consideration can be upheld or not. If the stipulations 


are unreasonable such as giving to the widow an absolute, power of ĝis- 
Position over the property, they should be rejected as ultra vires of 


_"the father; if reasonable, such as only tọ define and limit the son’s 


enjoyment of the property, they should be unheld.” In the later 
Bombay case of Basava v. Lingangauda (3), the adoptive father, 
at the tinfe „of adoption, made a gift of a portion of the property im. 
5 e 
of adoption ta which the natural father was a party, were executed 
on the same day, and they mutually referred to each other, The 
Court held that the case canfe under the category of conditional adoptions 
which are allowed by law, and that the deed of gift was binding on the 
adopted son. . r R 
It is important to notice the decision of the Privy Council in 
Bhasba Rabidat Singh v. Indar Kwiwar (4), in which we find certain 
observations of their Lordships apparently contrary to the viéw-taken 
in the above cases in regard’ to the validity of an agreement by the 
natural father. Their Lordships observed in that case that it wasdiffictlt to 
understand how an agreement by the natural father “ could prejudice or 








-0 —— 

(1) (1879) I. L, R. 2 Mad;91. (r, c.)  , (3) (1894) I, L. R, 19 Bom, 428, 

(2) (1874) 11 B, H, C. R. 199, e © (4)(1888)I, L, R16 Cal. 5565, ° 
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affect the rights, of his son which could only arise when his ‘parental 
control and authority determined.” If the said observation be taken as 
their Lordships’ decision on the point, one must regard the proposition 
of law enynciated by their Lordships to be that all agreements restricting 
or in any why modifying the rights of adopted sons entered into on their’ 
behalf by their natural father or guardian are absolutely void in law, Their 
Lordships’ decision ought, however, to be taken with the fact of the case be! 
fore them, The widow there had made the adoption in the usual form, and 
had executed a deed of adoption where no conditions whatever had been 
inserted or referred to. Some time afterwards the widow executed what was 
called as a second deed of adoption.by which she purported to revoke the 
former deed on the allegation’ that it ought to have contained a provision 
postponing the interest of the'adoptedson untilherdeath. It is thus clear 
that this was not a case of conditional adoption, and their Lordships also ex- 
pressly point out that no trace of any reservation or condition is t® be fourid- 
in the deed of adoption, and that no cofiditions were attached:to, the adop- ` 
tion. All that theit Lordships had to decidein the case was whether the 
adoption itself was invalid, as having been made wjth fraudulent and 
gorrupt motives, and the decision was that it was not, the grounds of the, 
decision being, that the. ceremonies of adoption were unimpeached, the 
first de&d of adoption was open to no objection, the second deed was ad- 
mittedly inoperative, and no conditions were therefore attached to the : 
adoption. The case, therefore, can hardly be regarded as deciding that a 
condition made at the time ofadoption and entered in the instrument 
evidencing the adoption, as*in the other cases referred to fbove, is void.” | 
On, the contrary, it is clear from the decision of the Privy Council, in the, 
cake of Ramasami Aiyen v. Venkataramayen 1) that such an agreement 
‘by the natural father is, åt all events, not void. It seems that their 


, Lordships decided the case having regard to the rule of law that a con- 


dition to be subsequently performed which is repugnant, to the estate 
granted.as recognised by the law is to be deemed void. 

In Jaganngdha v. Papamma (2), where thefe was an agreement between 
the natural father and the adopting widow at the time of adoption, 
the .Madras High .Courty acting upon the Privy Council ruling in 
Bhgsba Rabidat Singh v. Indar Kunwar, held that the adopted son was 
not bound-by the agreement, and thus took a contrary view to that 
adopted in the two earlier Madras cases of. Lakshmi v. Subramanya (3), 
and Narayanasami v. Ramasami (4). The’ power of adoption in this 
case’ was derived from the husband, and the agreement in question 
recognised the widow’s right to dispose of a certain portion of the estate, 
and contained certain otherprovisions, With all deference to the learned 





(a) (2879) I. L, R. 2 Mad. 91. o ` (3) (1889) I. L. B, 12 Mad, 490. 
(2) (1892) I; L, R, 16 Mad, 400, ~ (4) (2890) I, L. R. 14 Mad, 172, 
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judges who decided the case, it’ is submitted that the judgment has 
proceeded on a misapprehension of the effect*of the Prtvy Council 
ruling, for, as we have already seen, in the Privy Council casé there were 
no conditions attached to the adoption, and their Lordships never 
proposed to decide the question of the validity of conditions ‘which may 
be agreed to by the natural father at the time of adoption. : Again, the 
learned judges lay stress upon the fact that the widow derives her power 
of adoption from the husband as a reason for the invalidity of the condition. 


_ If this were the true reason, where the husband authorized the widow to 


retain a portion of the properly fər herself on adoption, the condition 
restricting the adopted son’s rights would be valid. Again to the extent 
to which the decision is supported by reference to an alleged absence of 
power of alienation in the widow, the reasoning can*hardly be treated as 
Satisfactory, inasmugh as if the power of alienation possessed by a ‘sonlegs 
.man until he makes an adoption were a,sufficient grgument for upholding 
the agféerments such as were in dispute i in the two egrlier Madras casas, 
the unquestionable power of alienation which,’‘a widow possgsses in, 
respect to her life estate must likawise go to support tlie arrangement pro- 
nounced against in this case. Whatever may be the.effect of this decision, 


‘we find that in a later case (Ganapati Ayyan v. Savithri Ammal (1) ), the 


Madras High Court, following the above two earlier decisions in Lakshmi 


EA Subramanya and Narayanasami v. Ramasami, re-affirmed the 


principle laid down therein as regards the validity of the natural father’s 


. Agreement in, the case of a conditional adoption, The adoption of the 
- widow in this case was also under a power, derived from her husband, 


coupled with a direction that the adopted son should have no interest 
in a certain portion of the property devoted to charitable purposes. The 
natural father entered into an agreement acquiéscing in the directions of 
the deceased as to the charities, and the adoption took place on the faith 
of, and subject- to, the said agreement. The Court held that the adop. 
son was bound by the sc and that the disposition in-question 
copld not be challenged by i S 


The question again arose in the recent case of Visalakshi Ammal y. 
Sivaramien (2) and in view of the conflict of ases it was teferred 
for decision to a Full Bench. In this case the natural father 
prior tœ adoption had consented to certain arrangements’ as “to the 
enjoyment of the property, and the effect of the arrangement was to vest e 
in the adopting widow, in the event of disagreement between her ard the 
adopted son, a life interest in an almost exact moiety of the property of 
the deceased husband. The oral permission by the deceased, in pursuance 
of which the widow made the on daa appears 1 have merely enabled 
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her to abe and made no reference as to the terms of enema of the. 
estate by het andthe ddopted son. The adoption was also expressly 
made subject to the said agreement, and the question for the decision of 
the Full Bench was, whether the agreement was under the circumstances 
valid ahd binding on the adopted son. The whole case law on the point was 
reviewed, and the question was considered in all its aspects by Benson.J., 
who deliveréd the opinion of the Full Bench. Following the ruling of the 


‘Privy Coyncil in Ramasami Aiyen v. Venkataramaiyan (1) the learned 


Judge held that the natural father isnot legally incapable of acting as 
guardian for his son and of entering'into an agreement on the latter’s 
behalf with regard to the property to be acquired by the adoption. As 
regards the ‘validity of the cnn his Lordship, applying the 
test suggested by Farfan Jein Ravji Vinayakrav v. Lakshmibai (2), held 
that the agreement, being fair, reasonable, and far the benefit of the 
adopted son, was valid and bipding upon him. In dealing with the . 
conditional nature -gf the adoption, his Lordship observed that, “tht adop- 
tion being a valid ong, -“ to set aside the’condition which was coupled 
with the adoption, while maintaining the adoption, would require the 
justification .of strong grounds of legal necessity or public policy.” We- 


find therefore that so ‘far as the Madras High Court is concerned, the $ 
quéstioh is settled by the Full Bench case. In the recent Bombay case, . 
of Venkappa Timappa v. Fakirgowda Govindagowda (8) the natural ` 


` mother, at thg time of adoption, consented to the-gift ọf a portion of the 


estate by the adopting widow, and the adoption took plag on the faith , 
of the agreement, The adopted son sued to set aside the deed of gift, 

contending that it was not binding on him. All the earlier decisigns ons 
the point, including the above Full Bench decision, were considered, and 


- ¢heir Lordships (Sir Lawrence Jenkins C. J. and Aston J.) applying the 
test suggested by Farran J. held that the stipulations in the agree- 


ment were, in the circumstances of the case, unreasonable, and the deed 
of gift was therefore not binding on the adopted son. 

All the forggoing cases collectively lay dewn the following proposi- 
tions :— 

(z). An agreement by‘the natural father on behalf of his son, at the 
time of adoption, is not void but is, at the least, capable of ratification 
by theadopted son when he comes of age. 2 

(4) “The natural father is not legally in¢apable of acting as guardian 
for hig son, and of making an agreement on the latter’s behalf with regard 
to the property to be acquired by the adoption. 

(3) The validity of such an agreement by the natural father will 
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depend upon the fact of the agreement being fair and reasonable, and for 
the benefit of the adopted son. 

(4), Where the agreement is fair and reasonable, and the adoption 
is made subject to such agreement, the agreement will .be valid*and bind- 
ing upon the adopted son. 





RECENT ENGLISH CASES. 


ANIMAL—Savage horse—Liability of owner for injury to person cross- 
ing field— Field habitually used by public as a «short ‘cut. The appellant, - 
while passing through a field belonging to the respondent, was attacked 
and injured by.a horse belonging tos the respondent. The respondent 
knew tfatethe field-was habitually tsed by the public gs a short cut, and 
that the horse which he had put, there was ferocious. In an agtion by. 
the appellant to reeover damages from the respondent ïn respect of his 
injuries :— Held, that the. respondent owed a duty to the public crossing 
the field to nes notice of probable danger from the horse, and- that, as 
‘, he had failed to give such notice he was liable for the injuries cased ‘to 
‘the appellant. Lowery v. Walker, 27 T. L. R. 83. 

; RESTRAINT OF TRADE— Covenant not to carry on busigess of " pro- 
Dision merchan ”—Manufacture and sale of margarine. A covenant not 
* to carry on or to be interested in the business of a provision merchant 
withima certain area is not broken by.the manufacture and sale of mar- 
garine in {he prohibited area. Lovell v. Wall, 27 T. L. R. 94. : 
CONTEMPT OF CoURT.—Wurrant issued against accused person: 
Comments published kefore accused brought before magisty ate—Jurisdiition 
of High Court*to punish for contempt. If statements tending to pre- 
judice or interfere with the que administration of justice are published in 
reference to the’ charge breught against a person who,.is in custody 
under a warrant, the King’s Bench Division has jurisdiction to punish by 
attachment the person who publishes such statements, notwithstanding 
that the accused may not at the time of such publication have keen 
brought before a magistrate. Rex v. Clarke, 27 T. L. R. 32. © x 
“Nutsance—Noise—Injury to health—Damages— Injunction. Where 
the plaintiff proved a case of substantial i injury to her business and {p her 
health by the noise occasioned by the way in which the defendant’s busi- 
ness was carried on, the Court granted an in junction against the con- 
tinuance of the nuisance, and also gave the plaintiff damages in respect 
of past injury, Gilling v. Gray, 2pT.L.R. 39.. s 
TRADE pene ce ropey between traders to beep up Puss 
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May be enforced by injunction—Agreement in restraint of trade—When 
combinatiow to keep wh prices is—Penalty—Liquidated damages— Deed— 
Construction—Escrow—Practice—Pleadings—Amendment. An agreement 
bétween a number of traders not to sell certain specified goods below certain 
specified prices is hot necessarily unenforceable, as being in restraint ‘of 
trade. Such an agreement, if bounded by reasonable limits of space qnd 
time, ‘and made with a view to protecting local trade, as far as it may be 
legitimately protected, will, if necessary, be enforced by’ injunction 
against parties to the agreement who violate its provisions. Each case 
in which the question of restraint of trade or partial restraint of trade 
arises must be considered in the light of its own facts and circumstances. 

Cade v. Daly, [1910] 2 I. R. 3068 


“GLEANING. | i 





THE LEGAL PROFESSION IN FRANCE. 


pee legal professiqn in France, like that of England and unlike that of 
the United States and Germany, i is divided roughly into two branches: 
Thé Afocats and the Avouds. The former correspond to the American | 
trial lawyer and the English barrister, while the duties of the latter are ` 
sithilar to those of the office lawyer in the United States and of the 
solicitor in England. In the ranks of the profession must be. also included, ° 
however, the Agréé, the Htissier, and the Notary, whose “duties will be" 
referred to hereafter. ‘ 

/ The rules for- admission to the bar are not anywhere separately 
ritea. They are for the most part to be found in various statutes and 
ministerial decrees running over a century or more. The result of these 

s provisions is that only a native born or naturalized French citizen, who 
has obtained both an academic and a professional degree, can become an 
avocat: The academic degree may be eithertthat of Bachelier-s- lettres 

or Becheliers- -sciences. The professional degree, Licencié ‘en droit, is 
obtained on passing the prescribed examination after a three-years’ course 

in the law school of one of the State universities. At the University of 
Paris regular attendance on the lectures for the entire time is made 
practically obligatory, but at most or all of the provih¢ial universities 
° there may be some dispensation in that ‘regard, provided the student ° 
passe$ satisfactorily the examinations at the end of each year. The 
state universities are, as far as the degree of Licencié en droit is concerned 

of the same grade. The courses of study leading up to the degree of Licen- 

cié en droit are prescriped by law and age exactly the same in all the uni- 
versities, and-while, the degree from the University of Parfs may senti- 
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mentally be regarded a little more valuable (like a Harvard degree in 
America, for example) it has no greater value from a parctiaal, point of 
view than that from any other university. In addition to the state 
universities, there are six Catholic Faculties of Law which prepare stu- 
dents for the examinations for the degree Licencié en Sroit; but the final 
examinations must be taken by those students at one of the state univer- 
sities. After securing the degree of Licencié en droit, in the way de- 
scribed, thé applicant is entitled to take the oath and become an avocat à 
lacour. At the outset he is known as an Avocat Stagiaire, bit he. is 
entitled to practice from the starte Many lawyers also take the degree 
of Docteur en droit which may be obtained after one or two years addi- 
tional study and examination, including the submission and public defence 
of athesis. The doctor’s degree i is not requiret, hawever, for admission. 
Neither is any office ¿practice required as a condition precedent to admis- 
‘sion to thé bar as an avocat à la cour, Most of the better class of young 
men wo have succeeded At the bat, however, have qualified themselves 
thoroughly by spending a year or two after graduation i inthe office ofan 
Avoud or an Agrééau Tribunal, de Commerce: Ip a few cages such’ 
-experience has been obtained in the office ofa notary, or successively in 
any two or all three offices. Many young avocats also serve for a certain 


; additional period as secretary to one of the older avocats in large practice. 


"Thus it takes about ten years of study and practice to qualify i in the oe 
manner for the bar in France. 
A foreigner in order to become an avocat & la cour must in the first 


- place become a naturalized Frenchman, and Must then pass the examina- 


‘tion agone of the Faculties of Law for the degree of Licencié en droit. 
If he passes that examination, whether he has studied law in France or 
elsewhere, he may at once take the oath and become an avocate à la cour; 
Any foréigner may of course, and many do, attend the law schools ‘in\ 
France and upon completing the course take the degree of Licencié en 
droit; but while they remain foreigners they are not entitled to come to 
the bar. 

Avocats are of two Fals those who practice in the Cour i Cas 
sation (known as Avocats à la Cour de Cassation, who practice only in 
that Court), and those who are known as Avocats à la Cour d’Appel, who | 
practice in all the courts except the Cour de Cassation, and who. consti- 
tute the rank and file of the- profession. The number of avodats à la. 
Cour de Cassation is limited ‘by law, and to become such an avocat one * 
must first distinguish himself as an avocat à la cour and then sticceed 
(with the approval of the Minister of Justice) to the position of a deceased 
or retiring member of that bar. On the ether hand, the number of 
avocats à la cour is unlimited, and that bar is opensto all who qualify. 

Every avocat à la cour upon taking the oath must become a member 
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rf the Barreau of the city in which he practices. In Paris this is the 

A WBarreau dé*Paris”—aneorganization of high antiquity, reaching back far 

” into the Middle Ages. It was abolished in the Revolution, but restored 
by Napoleon. These Barreaux are voluntary unincorporated associa- 
tions sitnilar'to the’ Bar Association in the city of New York. They 
watch over the conduct of their members and maintain the purity and 
dignity of the profession, providing at the time an organization fot 
mutual benefit and protection. The presiding officer is known as the 
Batonnier, which in Paris is a position of great dignity, held by one of 
the conceded leaders of the bar. These organizations are found in every 
city in France which is the seat ofa Cour d’Appel. 


In order to become an ayoué it is necessary to serve the prescribed 
term ia the office of å member of the.profession. In Paris the term of 
service is five years, and in the provinces three. The degree of Licencié- 
en droit is not obligatosy, but has beeg taken by most of the ’avoués in 
Paris. The numbés of avoués is limited by law, and, after fuldi#ttng the 
‘prescribed qualifications, one can be admitted only in succession i sai 
deceased or retiring avoué, and upon aceeptance by the Minister of Jus- 
tice, The services of an avoué are necessary in all proceedings in the 
higher gourts. He is tht attorney of record in the case and manages the 
litigation out of court. The conduct and qualification of the avoués are , 
. regulated in each jurisdiction by the Chambre des Avoués. aoe 
In the Tribunal de’ Commerce the avoués are known as agréés, and 
are, at least in Paris, usually Licenciés en droit with a certein experience, i 
in practice before they are designated. They are not obliged by law, : 
however, to pass any examination, nor are they required to haze any 
special qualifications or to be accepted by the Minister of Justige, but are 

© d chosen by the Tribunal de Commerce itself. It is, however, almost al- 

Pa ways necessary fer the candidate for selection to satisfy the Tribunal that 
he is properly qualified. : ° 

The Huissier is a ministerial officer quite different from anything 
known to our practice, and is perhaps as neafly as possible the equivalent 
‘of our deputy sheriff or of the marshal in the federal courts. He serves 
process, executes judgments, protests commercial paper, and sometimes 
draws pleadings. He also frequently takes the degree of Licenciè en 
droit asspart of his qualification, but this is not necessagy, and is sperhaps 

e not usual outside of Paris. A certain experience in the étude of an huis- 

‘  gier $ required, and as the number of the hussiers is limited by law, one 
can become an huissier only in succession to a deceased or retiring hus 
iser and upon approval by the Minister of Justice. The conduct and 
qualification of the hussiers are regulated in each jurisdiction by the 
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The Notary is a functionary of far greater importance than with us, 
and, especially in Paris and the other great citiessof the coahtry, is ina 
way the élite of the profession. He also usually takes the degree of 
Licencié en droits as part of his qualification, but no diploma is demanded 
from him. He is merely required to have preliminary expetience in the 
étude of a notary, and to passa formal examination prescribed by the 
Chambre des Notaires. He may then acquire an étude in sficcession to a 
deceased or retiring notary. The notaries succeed one another and take 

e over the records of the office they acquire, and their number is also ‘limit- 
ed by law. Itis necessary, therefore, in order to become a notary, to 
buy the business of a retiring member of that branch of the profession, and 
to be accepted by the Minister of Justict. ‘Deeds and mortgages of real 
estate, marriage contracts and settlements, Wwillsy articles of, incorpo- 
ration, and many softs of the more formal and important contracts must 

_ ‘be drawn*and attested by him. In these and cerfain other respects he 
_ has a msoyopoly. .There ‘ire but f22 notaries in Pariss— Exchange. 


REVIEWS.. 
, 4 Digest on the Law of Discovery. By His Honor Judge Bray. LONDON: 
t" a Sweet and Maxwell, Ltd., 3 Chancery Lane, W. C. 1910. Second 
Edition. Demi 8vo. Pages xii and 76. Price 3s. 6d. net. ~ ° 
į THE stafutory provisions bearing on “Discovery” are,\ in this 
- country, contained in Order XI of the Civil Procedure Code, T908, as 
«they gre in England in Order XXXI of the Rules made under the judi 
cature Act. The rules are few and simple but a great mass of practice 
has clustered round them in England.’ The points of practice are caste 
into about seventy propositions in this book. The Chapter in the Annual 
Practice on the subject, contributed by the distinguished writer, 
is reproduced in part two under the title of Notes of Practice. Teche book 
is gure to be useful asa finger book on the law of discovery. 











The Government of India, a supplemental chapter. By Sir CouRTENAY 
ILBERT, K.C.B., K.C.S.L, clerk of the House of Commons. OXFQRD: 
The Clarendon Press, r910. Demi 8vo. Pages 409-454. ‘Price rs. 
The Indiat Councils Act, 1909, marks an advance—a very forward 

step—in the constitutional history of India. It is the direct result of wise 

statesmanship of Lord Morley and genuine sympathy of Lord Minto for 
the people of thiscountry. The genesis of that legislative measure is traced 
and its provisions are elucidated in the little e brochure before us. The 
changes made in the Legislative, Councils by the Act and the , post- 
literature under it are considered under the heads of, (a) Constitution, and 
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(b) Functions. The first heading is here dealt within three-fold aspects: 
(1) number’ X (2) proportion of official and non-official members; and 
(3) methods of appointment or election. Coming to the second branch, 
the functichs of Legislative Councils are described as (a) legislative, (b) 
deliberative, and (c) interrogatory. The text of the Act and the rule 

framed thereunder are reproduced in the appendix. te 





The Workmen's Compensation Act, r906. By W. ADDINGTON WILLIS, LL. 
'D., of the Inner Temple, Barrister-at-law. LONDON: Butterworth 
and Co., 11 & 12 Bell Yard, Temple Bar, W. C. 1910. Crown 8yo. 
Pages xxxix, 334 and 59. „Price 5s. net. 

The Workmen’s Compeneation Act has been a fruitful source of litiga- 
tion in English Courts. Aga consequence the reports teem with cases 
elucidating the provisions of the Act. Itis in keeping with this flux that, 
Willis’ Compensation Att has rundnto gleven editions in as many years, ` 
The annotations ate carefully prepared; and the use’of thin Paper. has 
made the publication. very handy. . 
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The All India Criminal Digest, 1836-1910. Vol. I. By T. V. SANJIVA` 
Roy, First Grade Pleader ; assisted by P. RAMANATHA IYER,B. A., 

B. L., and P. Hart Rao, B. A., B. L., First Grade Pleaders. MADRAS:. . 

The Law Printing Houses, Mount Road. i910. Royal 8vo. Pagts 

xxxii and cols. 2198. Price Rs. ro. . : 

AMONG the numerous Jaw publications associated wéth the name e 
of the late Mr. Sanjiva Row, the present venture is the grandest of ° 
all. He laid down the plan of this undertaking, and his idea has° 
been faithfully carried out, by his co-adjutors and his energeti¢ nephew 

- Mr, Venkasami Row. The cases decided by the varicus , Courts 
/of final jurisdiction in India during the last eighty years lie em 

/ bedded in’ five hundred and odd volumes. To prepare a digest of 
lk this mas¢—not always honfogeneous—called for an organization of no 
mean type.. By earrying it out to a successful issue the présent organizers 
deserve all praise. The Digest is split up in two sections ; (1) Criminal 

and (2)-Civil. The first section, which is dealt with first, will cover two 
volumes. The method pursued in the first volume is a slight improvement 
over that, followed in the Current Index and leaves nothing to be, desired. 





` _Hindy Law. By J. R. GHARPURE, B.A., LL.B., Vakil High Court. BOMBAY: 

Hindu Law Texts Office, Bombay. Second Edition. 1910. Roy. 8vo. 
Pages xxx and 323. Price Rs. 5-8-0. 

THE systematic and sciéntific book on Hindu Law by Mr. Gharpure 

has just passed into 2 second editions `The statement of Jaw, as usual 

is brought dogneto date. The noteworthy feature of this edition 
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is a map of India showing the local extent of several schools, in Hindu 
Law. It is an original idea; and it serves to show at’ a glance 
what school governs a particular place. The portions of India ruled over 
by the customary law are coloured yellow and take.in the Panjaub and 
Ceylon. The green colour assigned to the Dayabhaga regions takes in 
the two Bengals, Behar,. Orissa and Assam. The rest of the,peningula is 
coloured, red which indicates the Mitakshara and its affiliated schools of 
Mithila, Benares, Mayukha, Dravida and Maharashtra. We would suggest 
the inclusion of Burma in a future edition of the map ; for it'would be 
interesting to trace how, starting from the Manu’s texts, the Burmese text- 
writers have made the law what it is at this,day. 





Medical Jurisprudence and Treatment of Poisoning. By RAMES CHANDRA- 
Ray., CALCUTTA: Hare Pharmacy, 38 Amherst Street. 1919. 
Giban 8vo. Pages y and 244, ` Price Rs. 2.6 
To students and practitioners in the medical profession this book will 

be.of undoubted value. Every sort of elaboration.is avoided. The results 

attained by medical science on all the salient points of the subject are 

‘stated in brief. The portion of the book dealing with poisons is worked 

up well and is likely to be useful to the legal profession. ^ 





The Bhagdari or Narvadari Tenures. By DHANABHAI NARSIBHAI 
. PATEL, Higlb Court, Vakil. AHMEDABAD: Diamond,Jubilee Print- 

° ing Pres 1910. Demi 8vo. Pages 138. Price Rs. 1-8-0. 

The Gujarat Talukdars Act. By DHANABHAI NARSIBHAI PATET ~High 
Court Vakil. AHMEDABAD: Diamond Jubilee Printing Pree T910. 
Pages 127. Price Rs. 1-8-o. s N 
THESE two Acts, though separated in their dates of birth by ‘a, 

quarter of century, shave the same end in view. Botb aim at protecting - 

landed property by providing checks upon alienation. The Talukdari and 

Narva tenures affect a very large land-owning “class in the Gujarat; to whose 

aid the legislature has come by a beneficent legislatione which tends to. 

‘preserve its status and prevent it from impoverishing itself. These two 

measures are explained in full detail in the two Books before us. The 

learned annotator deserves well of the profession for placing at its 
service’ useful compen: on ne subject. mia 
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A PLEA FOR CODIFICATION. 
BY J? K., TARACHAND. 


oa Barrister-at-Law. A 
e (J 


Misera est sertitus, ubi jus est aut vagum aut incognitum. æ 








HE exigencies* of civilization called, atean early stage in its devélop- 
meht, for the séduction of primitive customs to formulated principles 
of justice. The so-called ancient codes seem to be suggested by the art- 

of writing. * Inscribed tablets,” says Sir Henry Maine, “ were seen to 
be a better depository of the law and a better security for its accurate 
preservation than the memory ofa number of persons, however streng-" ` 
thened by habitual exercise” (1) The term code is applied to these 


Ld ° . . „è e e 
ancient compflations, in the sense of a collection of written Jaws more OF | 


less complete and formal. ° 


' The least known of these early codes is perhaps the Vendidad. _ It is . 


generally known that the Zend Avesta is the compilation of the religious 
books of the Parsis. What is not so well known is that Zend means 
s commentary’ and Avesta ‘law.’ The Vendidad is one of the oldest 
f books in. this compilation and deals with the laws of the ancient eZoroas- 
trians. It is probably the oldest of the ancient codes, its date of compila. 

tion being put by some experts as early as zoĝo B. C. . 

_ Other examples of early cotles are the Decalogue, the XII Tables of 
Rome, ‘the so-called, laws of Manu, the laws of Solon, the drastic Draco- 
nian Jaws, and the Koran. It may also be of interest to mention a code 
inscribed in early Doric Greek, with an alphabet of eighteen letters, dis 
covered "aS recently as 1884, nown as the Twelve Tables of Gortyn. 

° Gortyn, as is well known, is one of the’ two chief towns of Candia 
` mentiéned by Homer. The date of. this code is fixed at about the fourth 
or fifth century before Christ. 
The English language is indebted to Bentham for the introduction of 
the word codification(;). By ‘codification is meant an exhaustive and 
ee 


~ 








pi 


(1) Ancient Tay, pens, (af Murray’s Dictionary, 
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. decisions of cases. 
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authoritative statement on a systematic plan of the leading principles of 
law or of a particular branch of it. Bentham’s idea of codifitation was 
rather an enthusiastic one. “If everything,” he says, “ were reduced ta 
written law, if the laws which concern every mémber of the community 
were arranged in one volume, and those which concern particular classes 
intittle separate collections ; if the general code were universally dissemi- 
nated; had. it become, as among the Hebrews, a part of worship and a 
manual of education; if a knowledge of it were required as preliminary 
tothe enjoyment of political rights ;—the law would then be truly known ; 
every deviation from it would be manifest ; every citizen would become its 
guardian ; its violation would not bea mystery; its explanation would not 
be a monopoly; and fraud and chicane would nọ longer be able to elude 
it.” G) Bentham abhorred commentary. If necessarf, he says, let {here 
pe amendment by all means, but no commentary and consequent accretion, 
of precedents. He pleaded for accegsibility and, te use his own term, 
“cognoscibility.” An ideal cgde, providing for all, passible cases, is too 
Utopian for our work-a-day purpeses. The slightest experience will show 
that it -is only possible to establish general principles for guidance in the 


Codification is merely an endeavour to simplify the task of learnjng 
‘the laws by improving their expression and arrangement. It is a want 
necessitated by‘expanding but unmethodical legislation. Vast practical 
- uefulness has recommended this method of legislation to most of the 
_tnodern nation®. . 
, China and Japan codified the different branches of their laws centuries 
ago. Modern Japan boasts ofa criminal, a civil and a commercial code. 
The first draft of her civil code was made by Boissonade de Fontarabie, 


a Frenchsjurist, and was based on the Code Napoleon. The Revising’ 


Committge of the Japanese Codes, under its President, the late Prince Ito, 
drafted an entirely new Civil Code, based on the German model, with 
the exception of the family law and the law of succession, Which are 
based on the native law. This code was,enacted in the early nineties of 
the last century. In very early times, in Japan, the law of banks and: 
banking matured into a complete banking system marvellously like-that 
of modern banks. Japan’s Commercial, like her Civil, Code is also based 
on the German pattern and was enacted in 1899. Dae 

In Europe the growth ofthe spirit of nationality, the strengthéning 
of the central Government and the amalgamation of the petty sovergign- 
ties and semi-sovereignties like those of Germany, has brought into pro- 
minence the practical inconvenience of the co-existance of different 
systems of law in a single State. , j 

The Prussian Code of Frederick the Great was published in 1751 and 
i (f) Bentham, “ Theory of Legislation,” pp. 156, 137,° 


® E e ot te > 





X 


No.3} ° | 2. JOURNAL, “i . a 


was, intended to replace the t Roman, common Saxon and other foreign 
subsidiary’ laws and’ statutes,” the provincial laws remaining in force as 
before. The Germans were struggling towards a national unity. This 
included’ unity of. law, which in the German states could not be broyght 
about without codification. Germany was given in 1900 the general civil 
code which Thibaut asked for as early as 1814. s 

“Le Code Civil des Francais” was first promulgated. in France in 
1804 amd is associated with the name of Napoleon. Following it, other , 
codificdtions took permanent form in France ; and, under the Empire, 
the whole series was adopted under the title of Tes Gingu Codes. 

The Italian code published in 1866, on the establishment of Italian 
unity, is founded chiefly on the Code Napoleon. Its object—the same as 
that of Germany and Frarce—was to frame a common system to take the 

place of several systems of law prevailing in the country. e i 

The Spanish CivifCode owes its erigin to the Constitutional Cortes of 

Cadiz, which, in"p8r1, through a special commission, undertook to-codify 

* the most important branches of the law of Spain. The work of codifica- 

tion continued at intervals through Successive sovereignties, and was at 

elast completed in 18$9, and the code came into effect in the Peninsula in , 
that year. 

The Code of the State of New York, with all its defects of definition’ 
apd arrangement, was published in 1865. Several of the States fave 
codified branches of their laws, but this method vf eelslahon i is aot 
popular in America. . 

The native law of India was altered in many points by English case- 

law and by the Regulations of the Indian Legislatures. Hence the chao’s 
which led to the appointment of the Macaulay Commission i ine1833, and 
‘the consequent but very much later Indian Codification. The purpose 
for which a code is required in India is to providé a body of law for the 
governance of the country, so expressed that it may be readily under- 
stood dnd administered by Government servants without the help of 
English law libraries.’ In fact, what is needéd, especially i in the mofussil,. 
‘in this-country, is a guide for the judge or magistrate who has had little 
legat training and who derives little or no assistance from his Bar. 

* In the domain of International Law, the proceedings and the text of 
the fifa} declaration of the International Naval Confeseace were issued 
in 19090). The result is a codified statement of the laws of maritime 
warfgre which is or will soon be accepted by all the great naval powers. 

Amongst modern systems os law, English law has been described as a 
“tortuous and ungodly jumple.” One of the chief reasons why codifica- 
tion has not progressed in England is because the country acquired a 
strong central Government, and attained to practical unit of the law, 


eS rr 
(1) The Times, March 22 ,1909, ` 
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centuries before any Continental State. The feeling against codification 
in England is not due merely to blind professional dislike of legislative 
interference with the principles of what Bentham has disrespectfully 
called “Judge & Co.” It seems to be due to the danger of ‘impairing 
the principles of law by the well-meant efforts at legislation of amateurs 
without any legal training who might happen to be members of the 
Legislature. 


It is proposed to examine first the nature and disadvantages of l 


judiciary law as compared with a yeasonably well-expressed code. 

By way ofclearing the deck for action, it should be explained that, for 
the purposes of this article, it is not proposed to make any hair-splitting 
distinctions between what the learned translators and editors of Comyn’s 
Digest called legal “ positions” or *“ rules ” `of law and “principles” of 
law. Thefe is the high authority of Coke for saying that ‘it were tod 
much cwiigsitie to make nice distimetior’s between them.” @) One is re- 
mindèd of the other great distinction between fancy’ “and imagination, 
about which poets and essayists‘discoursed so fluently .at the beginning’ 
of the last century, until at last one fine day the world at large woke up 
suddenly to the unpleasant consciousness that it, had been ‘wasting its 
time over a non-existent difference, and that fancy and imagination were 


‘ after all absolutely identical. 


It is also proposed to use the expressions ‘common law,’ ‘case-lasw’ 


i and ‘Judiciary J law’ indiscriminately, to indicate judge-made‘law. But an 


_" eminent judge has said that there is no judge*made law and that judges 


only declare the law. Esher, M. R., says, “there is in fact no such thing 
as judge-made law, for the judges do not make the law, though they fre. 
quently have to apply existing law to circumstarfces as to which it has not 
previously been authoritatively laid down that such law is applicable” G). ` 
Dictumsfor dietum, this can be answered in the words of, Mellish, 
L. J., who says, “the whole of the rules of equity, and nine-tenths of the 
rules of common law, ha% in fact been made by the judges” (3), But 
the game wasin fact given away by Sir Samuel Romilly, as early as 1817 
in his famous criticism of Bentham’s papers where he says: “ Under the 
common law there is no case unprovided for—though there be many of 
which it is extremely difficult, andindeed impossible to say beforehand 
what the provisidn is. For thg cases on which no decision has ‘yet, been 


` 
\ 


pronounced, an unknown law exists, which must be brought to light ° 


whenever the courts are called upon for their decision. For all practical 
purposes, a law unknown is alaw not in existence: To declare is sub- 


stantially to enactit; and the Judges, though called only expounders of — 


Ss an CO he FEO a La he ke 
(1) Coke on Littl@ton (3) Allen v. Jackson, (1875) 1 Che D., 399, 
(2) Willies v. Baddely, [1892] 2 Q. B. 324 at 326. abdos, ° e 
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law, are in sa legişlators” (1). In fine, it is hardly worth while wast- 
ing our time discussing what Austin has called, “the childish fiction em- 
ployed by our judges, that judiciary or common law is not made by them, 
but isa miraculous something made by nobody, existing I suppose from 
eternity, and merely declared from time to time by the judges.” (2) ’ 

In order fully to appreciate the indubitable advantages of codification 
over judiciary law, it is proposed fora moment to examine the nature 
of judge-made law. "In spite of the panagyrics which have been so often 
pronounced upon our laws and upon our administration of them, no 
person, who is practically occupied with our English system of jurispru- 
dence, and who will speak of it ingenuously, can deny that it is attended 
with great and numeyous mischiefs, which are every day becoming more 
intolefable. The difficulties, the expense, the tedious length of litiga- 
tions, the uncertainty of their i issue, and, in many cases, the tamentable 
delay of decision, are but too wel? known to the great number jo whom 
all this is a source ¢f psofit, and to the far greater number on whom’ it 
"brings down calamjty ahd ruin.” (3) g ; : 

Paley’s description of the Constitution of England might, with the 
Substitution of the word, “law” for “constitution,” be applied to its law. 
“The eonstitution of England,” says Dr. Paley, “like that of most 
countries in Europe, hath grown out of occasion and emergency; frogo ' 
the fluctuating policy of different ages; from the contentions, successes, 
interests and ‘opportunities of different orders and parties-of men in thé 
community. It resembles One of those old mansions, which, instead of *. 
being built all at once, after a regular plan, and according to the rules, 
of architecture at present established, has been reared in different ages 
ofthe art, has been altered from time to time, and has been, céntinually 

/tevteiving additions and repairs suited to the taste, fortune, or °conveni. 
ency of its successive proprietors. In sucha building we look ein vain 
for the elegance and proportion, for the just order and correspondence 
of parts, which we expect in a more modern edifice ; and which exteryal 
symmetry, afteft all, contributes. much more perhaps to the amusement 
of the beholder than the accommodation of the inhabitant.” (4)- 

At common law, to ascertain the true principle applicable to the 
facts of a particular case a double process is necessary, The first is the 
inductfve- process. All the cases are examined to arrivé ‘at the ‘general 
principle they illustrate. Then follows the teductive process: the esta- 
blishment of the applicability of this laboriously ascertained principle to 
the facts of the case. In other words, in every case the judge has to 








(1) Hdinburgh Review, Vol. XXIX, p. 228, { Paley (of the Constitution) Moral Phi- 
(2) Austin on Jurisprudence, Vol. I, p. 634. losophy (12th SERD 1899), Pp. 198, 194, 
(3) Romilly, Bdinbyrgh®eview, Vol.. XXIX, p. 222, 
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make a digest of his own. Under a code, of course, the inductive process 
is done away with. g 

It has been said that the whole commands of the common law may 
be summed up in a line of the well-known Canadian sang, whith bids you ` 
“love your neighbour as yourself and paddle your own canoe.” This 
uidoubtedly is an exemplary precept to avoid coming within, the. meshes 
of the law.; but to the majority of men a more detailed knowledge of the 
laws which govern them is a pressing necessity. : 

Next to be examined in detail gre some of the glaring objections to 
judge-made law. 

As regards the particular case in whichea new principle is introduced 
by a decision, it.has all the obviously mischfewous yesults of ex post facto 
legislation. The rule is not laid down until after the event whith calls 
for its application has happened. Flere is seen the great injustice of sub- 
‘jectingstge litigant to the penakty of having disregarded prohibitions 
which until then had no existence. “A stronger, instance to prove that 
absurdity and injustice are not incompatible with a tule of the common 
Jaw, could not be shown. The rule although new in fact, yet being of the 
greatest antiquity in theory, has necessarily a retrospective operation, 
and governs all past as well as all future transactions. Property, which 


“ "had been purchased or transmitted by descent to the present possessor of 


it is discovered by the newly declared law to belong to others; actions, 
„ which were thought to be innocent, turn out to be crimimfal ;. and there 


_ is no security for men’s possessions, or their liberties.” (2) 


Another objection is that judiciary law, generally speaking, is made 
in haste. It is made in the hurry of Judicial business and therefore - can- 
not compete with codified law, which is made With the mature delibera- 
tion which good legislation requires, This objection must, however, *b 
limited*to judiciary law made by a Court of first instdnce, becqguse obvi- 
ously such law made by judges sitting in appeal is likely to be made with 
the deliberation which is clJimed to Eo one of the great recommendations 
. of codification. 

Judge-made law is vague, inconsistent-and uncertain. This uncét- 
tainty of judiciary law is often the result of the enormous bulk of intri- 
cate apd often inconsistent decisions from which it is to be sought and 
the difficulty Of the delicate process of so gathering it. This makes it 
practically inaccessible to tHe vast majority of the community to whom ° 
it is to be applied. This " incognoscibility ” of judge-made law has‘neces- 
sarily for the majority of the people the evil effects above adverted to, of 
ex post facto legislation. . 

Judiciary, law is also uncertdim because ofits tendency to create what 





(1).Romilly, Edinburgh Review, Vol. XXIX, p. 228, 
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is known as “hypothetical” law,i. e., law made -by a Court whose deci- 
sions are‘ not confirmed by the highest Court of Appeal in the land. To 
take an example: A decision of the Court of Appeal in England showed 
that the Divorce Caurt had jurisdiction over persons permanently resident, 
though not domiciled, in England (1), Grave doubts were entertained at 
the time as.to the correctness of this decision. It wasin truth ‘ hypothe. 
tical” law. The doubters have at last been justified, as the decision has 
been virtually overruled(?), and we now know for certain that domicile 
is the basis of divorce jurisdiction in England. 

Another undeniable disadvantage’ is that judiciary law is aslow 
process providing bit by bit far the requirements of the community. Th 
judge is compelled to take-the narrowest view possible of every subject 
on which’ he legislates. The law he makes is necessarily restricted to the 
particular case which gives occasion for its promulgation. Thas ojection 


becomes. quite apparet if we examihg two Irish cases which the Bombay’ 


High Court recently had occasion to considgr. In one case, in 1897; the 
Courts «in Ireland, decided -for the first time that a bequest to be applied 
for Masses to be celebrated pud/icly in a’specified Roman Catholic Church. 
in Ireland, for the repose of the testator’s soul, is a valid charitable be- 
quest(s, The Court which decided this case had before it all the mate- 


rials requisite for holding that a bequest for Masses, even without.. 


a direction that they.should be celebrated publicly, was a valid 
charity in that country. But that point not being necessary for 
the decision of the case before the Court, the Irish Roman Catholic 
community had to wait for nine years for the decision of it. In 1906, 
the Court of Appeal in Ireland, with the same materials which were 
before the Court in the former case, finally decided that a. bequest for 
‘Masses is a good charitable gift, whether or not it is accompanied by a 


” direction that the Masses should be célebrated in public(4). Obyiously, 


if the law on this subject had been codified in Ireland in 1897, the latter 
eventuality would have been provided for. e 
“ It is anothe? objection to this mode of legfSlation, that the lagislators 
being ostensibly called on to discharge very different duties, are forbiden 
to entertain any of the considerations which ought most to influence the 
judgments of those who are avowedly employed in making laws. Wha 
will mo&tstend to promote the general good, or what is pest adapted to 
° the present habits and modes of thinking- of mankind, the judicial 
legislator is bound to disregard. He is to consider, not what would be 
the best law on any given subject that could now be made, but what law 





(1) Niboyet v. Niboyet, (1878) 4 R. D. (3) Attorney-General v. Hall, [1897] 2 I. 
(C. A.) pede . R. p. 426, 

(2) Le Mesurier v. Le Mesurier, [1895] (#):O’Hanlon v, ‘Logue, [1906]1 I, R, 

* . 
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was most likely to have been made upon it at the remote period “when 
the common law is supposed to have had its origine All his ,eseatches 
tend to discover, not how the evil which has occurred may best be reme- 
died, buf in what manner it is probable, that ina very different, state of 
society, the matter would have been ordered. The reasons upon which 
‘he,proceeds are not reasons of utility, or of general expediency, but 
reasons of analogy, or, as they are properly termed, technical reasons. 
Thus, when it was first decided, that a man who had killed himself, and 
of whose crime it was deemed no small aggravation that he.had left 
destitute a wife whom he was solemnly bound to protect and to provide 
for,—when for such an offence, it was first decided, that, by the common 
law, there was a forfeiture to the Crown, hot*only ofall the chattels the 
offender possessed, but even of leasehold estates’ whieh he held, jointly 
with that wife, or which he possessed in her right, it was on mere *tech- 
nical arguments, which set all reason and common gense at defiance, that 
such a d&eieion proceeded.” () an i 


. Lastly, judges have vied with each other in pronouncing panagyrics F 


upon the common law, but none has yet attributed to it the recommen- 
dation of cheapness. A famous sentence pronounged by Mr. Justice, 
Maule, one of the early Victorian judges, well illustrates the enormous 
- expense of litigation in his days. A hawker who had been convicted * of 
bigamy, urged in extenuation that his lawful wife had left her home and 
. children to live with another man, that he had never seen her. since, afd 
that he married the second wife in consequence of the desertion of the 
‘first. Maule, in passing sentence, is reputed to have addressed the 
prisoner as follows: “I will tell you what you ought to have done. under 
the circumstances, and if you say you did not know, I must tell you that 
the law cpnclusively presumes that you did. You should have instructed. 
your attorney to bring an action agajnst the seducer of your wife for 
damages: That would have cost you about £100. Having proceeded 
thus far, you should have employed a proctor and instituted a sujt in the 
ecclesiastical courts for a diyorce a mensa et thoro, that would have cost 
you £ 200 or £ 300 more. When you hdd obtained a divorce a mensa et, 
thoro, you had only to obtain a private Act of Parliament for a divorce @ 
vinculo matrimonii. The Bill might' possibly have been opposed in all its 
stages ing both Houses of Parliament, and altogether these procegdings 
would cost you ®*1,000. You,will probably tell me you nevef* had a 
tenth of that sum, but that makes no difference. Sitting here as an 
English judge, it is my duty to tell you that this is not a country in Which 
there is one law for the rich and another for the poor. Itismy duty to 
pass upon you the sentence of the law. That sentence is that you be 
kept in imprisonment for one day »andas that day was yesterday, you 
i Q Romilly, Edinburgh Review, Vol, XXIX, p. 28., © SS 
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may now go about your business.” This state of things has no doubt 
been much ‘improved by the Matrimonial Causes Act of 1857 and later 
Statutes. | ` 

Somle of the salient objections to codification put forward. by ‘its 
ardent detractors are now to be considered. , 

‘The fisst objection is that it is idle to attempt to popularise a know- 
ledge of law. The objectors seem to be obsessed by the impression that 
law is a _§cience inherent in the nature of things, and quite distinct from 
actual laws, and that to codify the Jaw is to draw out a connected system 
of propositions which would constitute such an exposition of the science 
as Euclid gives of the elementsof geometry. If this is the correct view 
to take then no doubt codification of the law is altogether out of our 
reaclf. If, however, a truer and mére practical view of the matter is 
‘taken—if we think about actual laws and regard them as Systems of 
rules drawn up for practical purpéses by the light of common swerience 
—it is obviously að absurd to doubt the possibility of expressing them in 
* plain tords, and airarfging them in a perspicuous and systematic form, 
as to doubt the possibility of getting any other sort of skilled labour per- 
“formed (1), ` ie 

+ Amother common crib ~ on codes is that they get over-run with 


commentaries. So does the hu.‘ of a ship get over-run with barnacles’;” 


ibis the duty of the master to have this seen to, when he gets into port. 
If codes are te-drawn at periodical intervals so as to” embody the comn- 
ments, they will always keep in shape. 
The next objection, in my opinion, needs little more than its bare 
statement to show its absurdity. It isin effect that a code being un- 
„alterable, one made in an incompetent age saddles posterity ‘with a law 
/ entirely unsuitable to its requirements. To begin with, it is hard to see 
why a code is agsumed to be unalterable. The stock illustration furnish- 
ed to this argument is thatof the French Code du Commerce. This code 
was enacted in the beginning of the last century, when modern commerce 
was in its infancy. It may be-that in this ‘particular case codification 
“took place prematurely. At all events France herself seems to be well 
satisfied with it and has not thought of repealing it. No country that 
has codified its laws has ever thought of repealing its codes Jand revert- 
ing tô the old order of things. This isan argument which stands the 
test, quod semper, quod ubique, guod ab omnibus. 
The next is one of the great Savigny’s own particular objections. 
Savigny, as is well known, published his work as a counterblast to 
Thibaut’s pamphlet of 1814. He ostensibly pleaded that in Germany 


the law ‘was not ripe for codification. „His aversion to codification was 
nona eee 6 








‘s (1) Sir James Stephen, 
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due to his hatred of the French and their code which "bore the hateful 
name of Napoleon. Yet even he would not abolish the natiqnal code of 
Prussia, but objected to general codification. He promulgated his pet 
objection that the defects of a code being obvious, chicanery would run 
riot. Surely, if the defects are obvious, so is the remedy—swift amend- 
mént. It is, on the contrary, one of the great advantages of sodificttion 
that it throws the defects of the law into bold relief, thereby facilitating 
its speedy amendment, -whereas the same defects, if obscured in,a number 
of precedents, would lie unremedied for years. ° 

The next objection’ to be considered is to be gathered from the words 
of Lord Mansfield, when Solicitor-General,«in the celebrated case of 
Omychund and Barker 0). “Cases of law depend upon occasions which 
give rise to them. All occasions dg not rise at once. A statute very 
seldom car take in all cases; therefore the common law that works itself 
pure by, rules drawn from «the fountains of justice, is superior to an Act of 
Parliament.” This argument.is in effect that where law is embodied in 
a code, cases may occur on which the law is silent, but.that in the*case of* 
judiciary law this can never happen. This objection is, on the face of it, 
only valid against an inartistically drawn or otherwise defective code. ° 

The next arguments against codification to be examined ares those 
*. promulgated by Bleecker Miller (2) and Carter,(3) Coudert and Horn- 
blower, and other American objectors. ° 

* One is that case-law is “natural” and codified law “artificial.” If the 

*codifier only &ttempts reproduction of thee existing law with all its 
“natural” qualities from the “codeless myriad of precedent,” it is\really 
‘hard to see where the “artificiality” comes in. This argument réally 
amounts to what the American exponents of codification call the as 
nishing fallacy of the “straight-jacket” theory, viz., that codification 
deprives, the commor law of its natural flexibility or° elasticity. This 
objection is admirably dealt with by the. Royal Commissioners on Sir 
James Stephen’s Criminal Code Bill. The Commissioners, some’ of them 
thé most eminent Judges of the time, who cannot be accused of undue 
animosity towards judiciary law, say in their Report made in 1867: “The 
objection most frequently made to codification—that it would, if success- 
ful, deprive the present system of its elasticity, has, we believe, exerctsed 
considerable influgnce, but when it is carefully examined, it will,.we’think, 
turn out to be entitled to. buf little, if any, weight. The manner in 
which the law is at present adapted to circumstances, is, first; by legisla- 
tion, and, secondly, by a judicial decision. Future legislation could of 
course be in no way hampered by codification, It would, on the other 


(1) Atkyn’s Rep. Vol. I, pp. 32, 38. ® (a) J. C. Carter, “Proposed Codification,of our 
(2) T. Bleecker Miller, “The Destruction ø Common Law.” e ns 
of our Natural Law by Codification,” s 
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hand, .be’ much facilitated by it. The objection under consideration 
applies, therefore, ‘exclusively to the effects of codification on the course 
of judicial" décision. Those who consider that codification will deprive 
the common law of its elasticity appear to think that it will hamper the 
judges in tle exercise of a discretion which they are at present supposed 
to possess in the decision of new cases as they arise. There is some 
apparent force in this objection, but its importance has, to say the least’, 
been largely exaggerated. In order to appreciate the objection it is 
necessary to consider the nature of the so-called discretion which is 
attributed to the judges. It seems to be assumed that, when a judge is 
called upon to deal with a new combination of circumstances, he is at 
liberty to decide according toehis,own views of justice and expediency; 
whereas, on the contrary,,he is bound to decide in accordance with 
principles already established, which lr can neither disregard nor alter. 
The consequences of this are, first, that the elasticity “of the common law. 


is much smaller than it {s often suppdsed to be; and, secondly, thag so far ` 


asa code represenfs-the effect of decided cages and established principles 
it takes from the judges aothing which they possess at present. In fact, 


the elasticity so often spoken of as a valuable quality would, if it existed, , 


be another name for uncertainty. The great richness of the law of 
England in principles and rules embodied in judicial decisions, no doubt, 


involves the consequence that a code adequately representing it must be * 


elakorate and detailed, but such a code would not, except ina few cases 
in which the law at present is obscure, limit any discretion now possessed’ 
by the judges. It would simply chanee the form of the rul® by which 
they are bound. The truth is the expression “elasticity” is altogether 


misused when applied to English law. The great characteristic of the ° 


law.of this country is that it is extremely. detailed and explicit, and leaves , 


hardly any discretion to the judges.” ° 
This “straightsjacket” argument means that there are subjęcts on 
which it is desirable that judges should exercise a considerable degree of 
discretion: That no one can have any objectien to conceding. But, it 
is submitted, nothing can be easier than to draw enactments. in siich a 
manner as to give any required amount of discretion to the judges. Laws 
can be made as definité or indefinite upon any given point asis thought 
proper. Codification, in my opinion, enables it to choose between 
vagueness, arid piceision in each particular case. When thelaw is tncodi- 
efied, it must be vague in many cases in Which precision is eminently 
desirahle. “The golden rule,” says Judge Brewster of Danbury, “in a 
single sentence gives the whole social duty of man. Would all the 
precedents of all the saints of all the ages give to mankind a freer, nobler 
and more liberal rule of action?” ‘ 
Another American objection, first promulgated by Savigny, is that 
e 3 $ ` °. 
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when principles are well settled, codification isa work of supererogation. 
' Such principles may yet not be easily accessible. It is dnly codification 
that brings about their cognoscibility to that portion of the geferal publi 
whom it principally affects. X < 
- Yet another objection is that codification tends rather to increase 
than curb litigation, and most American writers appear to be relying on 
tht opinion of a learned judge who said:—'"I have never yet seen a code 
which did not raise more questions than it settled.” Of course, no code 
outside the limits of Utopia can come up to the Benthamite ideal of per 
fection, but any reasonably well-drafted code, it is submitted, should settle 
more questions than it raises. The learned judge whose opinion is relied 
on may have been singularly unfortunatesin the codes he may have been 
called upon to apply. This objection can only be vajid against slip-shod 
or ill-considered drafting of which a typical example is the English Copy- 
rights Act ef 1842. The objection under consideration appears to be 
based on, the bad drafstmarship of sometof the American codes, notori- 
ously ‘the draft of the New Yark Civil Procedure Code; made by D. D. 
Field, which, New York has rejected, but which Louisfapa and some other ° 
States have passed into law. The’ difference between good and bad draft- 
ing is graphically described by Mr. Frederic Harisén, who says that a° 
badly drafted “ statute differs from an ordinary deed much.as a marriage 
*-settlement prepared by a competent lawyer differs from one which should 
be finally settled in a dozen fierce wrangles between the heated relatives 
: of the happy pair.” É, 
* Then thert is the illogical objection advanced by Mr. R. Floyd 
Clarke (1). Because Austin and Pollock, Holland and Stephen, Clarke and 
Maine and Sheldon Amos and other great English advocates of codifica- 
tion differe in their theories as to how an approximately perfect code 
should be-made, therefore there should be no relief. As the guides differ, ~ 
no attempt shoyld be‘made to beat a path out of 9 
That wilderness of single instances.” 
Such an argument hardly degerves careful confutation. . 
Generally speaking American objections to codification amount to. 
declaring that statutes have no roots; that they are hastily and inconsider- 
ately adopted; that they are crude and ill-adapted to the cases to whjch 
they are to be applied ; and that they breed litigation ; whereas judiciary 
laws, supposedly free from these defects, rest on principles of ifght and 
are “ the slow fruit of long-fought controversies between Opposing in- 
terest.” (2) Some of these objections have already been dealt with at 
greater length. Very little reflection is needed to show how ill-founded 





` . oe 
(a) “ Science of Law and Law-Making’’ (2) Baldwin, “Two Centuries’ Growth of 
published m 1898, bi American Law,” p, 2, . 
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these oft-repeated statements are in fact. Mr. Dicey has shown that 
the married, women’s acts had very deep roots in the equity doctrines as 
to separaté property (2). It cannot for one moment be denied that bank- 
ruptcy laws, divorce laws, wills, acts and statutes abolishing the dijsquali- 
fications of witnesses, had roots. No judge-made doctrines rest more 
firmly upon principles of right than these, enactments or than Lord 
Campbell’s -Act-or Lord St. Leonard’s Act. The refinements of equity 
and the ultra-ethical impossibilities which the Chancellors imposed upon 
truestees have no deeper roots, nor do they represent right and justice 
better than Trustees’ Relief Acts., No judicial decisions are more deli- 
berately worked out or more carefully adjusted to the circumstances to 
which they are to be applied than, our Penal Code or the English Bills of 
Exchange Act. No Court,that decides industrial cases is able or pretends 
to investigate the conditions of manufacture, to visit factories and work- 
shops and see them in operation and to take the testtmony of employers, 


workmen, physicians, ahd social workegs and ecgnomists as to the needs: 


of employés and of the public, asa Legislative Committee is pounfto do (2). 
It has never been pretended that no legislative enactment has ever been 
a failure, but failures are not confined to legislative ‘law-making. The 


fate of the whole judge-made law of employer’s liability should make 


advqcatgs of judiciary law more cautious in criticizing codification (8). 


Lastly to be considered are some of the requirements and advan-: .° 


tages of a good code. 

Whilst advocating codification, it is not by any means suggested 
that judiciary law can be entirely done away with. ‘The Law is for 
ever adopting,” says Mr. Justice Holmes, “new principles of life at one 
end, and it always retains old ones from history at the other, which have 
not yet been absorbed or sloughed off.” Codification will always require 
alteration and amendment. “ However much we may codify thé law into a 

/ series of seemingly self-sufficient propositions, those propositions ,will be 
but a phase in a continuous growth. To understand their scope fully, to 
know how they will be dealt with by judges trained in the past which the 
law embodies, we must ourselves know sométhing of that past. THe 
history of what the law has been is necessary to the knowledge of what 
the law is.” (4) i ` 

The enormous mass of decided cases, when put beside the law ina 
codified"fqrm, is like comparing the slow, precarious and yncertain toyage 

e by a pre-Canal East Indiaman with the punclwality, comfort and luxury 
of a mpdern Cunarder. ' 





(a) Dicey, “ Law and Opinion in England,” (8) Roscoe Pound, “CommonLaw and Codi- 
Pp. 339 et seq. e fication,’’-XXI Harvard Law Review, p. 383. 
(2) Kelly, “Some -Ethical Gains through (4) Q- W. Holmes, “ The Common Law,” 
Legislation,” p. 156, pa ° 
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A good code, it is submitted, in the first .place, should not -be*an 
innovation, but as far as possible a mere re-expression and syste- 
matisation of existing law; and secondly, no additions which arg not either 
necessary or clearly expedient should be made to the law. It’ would be 
mast unwise to codify any branch of the law in process of formation. 
When principles are settled and cases accumulate as mere illustrations of 
such well-recognised principles, then, in my opinion, is the time to begin 
codifying. .Built ona firm basis of experience, a code should have the 
agreeable mellowness of well-matured wine. In going above and beyond 
experience we are sure to come to grief. A good code cannot spring 
from the head of a Macaulay, as Brahmins are believed to have sprung, 
fully equipped in wisdom and spirituality, fram the head of the Creator. 
Codification, in my opinion, should. follow, the, Indian practice of 
codifying different parts of the law with relation to'a general ‘soheme 
and keeping constantly in view the general object of a complete code. It 
* would doubtless need perigdical revjstonsand amendment to embody the 
comments™ The requirements of a good code may he summed up in 
Macaulay’s admirably formulated principle : “Uniformity when yau can . 
have it, diversity when you must kave it, but in all casés certainty.” 
Sir Henry Maine, in his monograph, probably the last of his publice 
writings on India, says that if the laws of propetty, contract ang ppo- 
‘cedure were uncertain, divers and complex, “the Indian staples raised 
ovér an enormous area by small cultivators would probably never reagh 
«e the coast.” (1) . . 
* To conclude, given well-settled principles of law and painstaking 
capable men to systematise that law into a harmonious code, codification 
Would bring about certainty for uncertainty, a written and stable law 
instead of a plethora of judicial precedents bewildering to the litigant and 
confusing to the courts. In codification, instead of eA 
_ “the lawless science of the law, E N 
t That codeless myriad of pregedent, i 
“That wildesness of single instances, 
. “Thro’ which a few by wit or fortune led, ° 
‘t May beat a path-way out to wealth and fame,” 
we would for the immense benefit of all concerned have, in the language 
of F loyd. Clarke, a real “oasis of shade and shelter.” 
ee J “3 





(1) The Reign of Queen Victoria. By T. H. Ward, (1887) Vol. I, Ch, “India” 
š by Bir H. S. Mine, p. 501. . 
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‘ THE OATH. 


HE first authentic account of the use of the oathisfound in the oldest 
. of all histories, the Bible, in the book of Genesis, in the year of the 
world 2092, ‘according to the generally received chronology. As is well said, 
in the language of another: “ This historical account of the use of the 
oath is more than 1,000 years earlier than any authentic portion of pro- 
fane history. It carries us to a remoter period of antiquity than ever the 
fanciful wing of Pagan fable has dared to fly. It assures us of the exis- 
tence of this institution centuries before the period at which Chiron, the 
centaur, is said to hae invented oaths.” 
On the return of Abraham from the battle withthe five kings wha 


had invaded the land of Sodom, we fng him making this declaration to’ 


the King of Sodom, “I have lifted up my hand unto the Lord, “the Most 
High God, the Poseo of Heaven and Earth, that I will not ales aRy- 
thing that is thine.’ It is next mentioned wien: on the occasion of a 


treaty between Abraham and Abimelech, a heathen prince, the latter 


requested that the treaty be ratified by an oath, saying to Abraham 


“Now, therefore, swear unto me-here by God that thou wilt not deal. . 


falsely with me.’ Py 
* It is evidgnt from this that the practice of using oaths for the establishe 
ment of confidence and “for confirmation” was a thing well known, under- 
„stood, and in common use at that early period in the world’s history, by 
all nations. This universal or general use of the ordinance at the very 
dawn of the world’s history, so to speak, must be conclusive evjdence to 
those of us who accept the Bible as veritable and authentic fhat it was 
ri instituted by God hjmself, most likely before the dispersion of the nations, 
possibly when the whole living race of man was comprised in the single 
family of Noah, after the Fléod, when the coyenant of the rainbow was 
made; and on this supposition we can readily account for its universality. 
To trace the history of the use of the oath down through the succes- 

sive ages of the world; were“it possible, would be highly interesting, and 
perhaps instructive; but the limits of this paper forbid. We find it 
constantly referred to, not only in sacred history, but in the writings of 
. almost every author of antiquity. We findsthe oath in use in some form 
° with most all nations, in all ages, civilized and barbarous. We believe 
that no nation or tribe of which history or travellers give us any account, 
who believe in any kind of a supreme being (and comparatively very few 
have ever been found who do not acknowledge some deity), but have 
some form of oath or adjuration, and afmost without exception regard 
perjury or tht violation of the oath astone of the most heinous of crimes 
and punishable with the greatest severity. 
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Almost universally the ancients swore by their deities, or some object 
that they worshiped, or which represented the object of worship. Thus 
we find the ancient Indians swearing by a stream flowing from a fountain 
of unfailing water, representing, doubtless, the eternity and immortality 
of their gods. The Persians swore by the sun, which was regarded as 
their chief deity—the author of light and life and all blessings.” The 

' ancient Scythians swore by the air, the sustained and promoter of life. 
Among the Grecians in olden times the men swore by Jupiter, and the 
women by Juno and her chaste bed.. Later, each state invoked its own 
tutelary god or heroes.—the Thebans, Hercules; the Corinthians, Neptune. 
Homer tells us that in oaths for confirmation, in treaties, etc., the parties 
mingled wine and poured it on the ground, ċalling on the gods thus to 
scatter the brains of the one who first violated his faith. ee 

- Soloh, the great Grecian lawgiyer, commanded the invocation of the 
three gater deities an@ public o&ths Were then administered in the name 
of Jupiter, Neptune, and Minerva. In the early-dats of Rome, Numa 
commanded to swear by Fides. In an early and solemn form’ of adjura- 
- tion, the Roman juror took a pebble in his right hand and threw it away, 
using these words: ‘If knowingly l pak falşefy, may Diospiter cdst 

_ meaway, as I cast this stone away.” After the death of Cæsar, the 

** Roman Senate decreed that oaths should be taken by hisgenius. Weare 
„told, also, that the ancient Scandinavians and Germans swore by their 
* Gods, Odin, Thor, etc., resting their hands on some special object while 
5i repeating, the oath—the Scandinavians on ù bloody ring, held ye the 
. priest, and the Germans on their beards or their swords. 
The significance of these forms and customs is, as to many of cheeks 
-at this distance of time, merely conjectural, atd time and space fail us to 
even attempt to give a solution of their meaning, however interesting ` it, 
might*be to do so. As almost all our laws and customs which, are in any `, 
manner connected with religious worship er ordinances have come down ° 
to.us from the ancient Jeftish nation, it would perhaps be more interesting 
and much more practical to trace the history of the oath in its various 
changes amongs this people. We have already mentioned the ‘fact that 
Abraham, “the father of the faithful,” the progenitor and patriarch from 
whom. the Jewish nation was descended, made use of the oath, afd we 
find if mentigned in the Bible as in constant and continued use athong the 
Jews down to the time: tltat Jesus Christ came into the world. : 
The history of this people, as detailed not only in sacred wait, but 
also by the greatest of all profane historians, Josephus, shows the great 
esteem and sacredness in which. the ordinance of the oath was held by 
them, and the punctilious reggrd which they had for its performance in 
the earlier °and better days of the nation. In process of time, hbwever, 
more lax ideas Pepan to prev ail, and instead of swearing orfly any always by 
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the God of Israel, they divided their obligations into two classes, which 
they ‘denominated the “lesser” and “greater” oaths. In taking the 
greater oaths, they still swore by the God of Israel ; but in their lesser 
oaths they, sometimes at least, swore by the temple of Solomon, by the 
altar, by their heads, etc, etc. And as this distinction crept in their 
regard for the sacredness of the oath seems to have diminished, and false 
oaths and perjury became much more frequent. $ 
In the earliest ages of the Jewish nation, itis believed that the 
almost universal mode of swearing was by uplifting the hand to heaven, 
with a solemn appeal to God and an imprecation of His wrath if the oath 
should be violated, usually in some such words as “ God do so to me,.and 
more also, if I do not,’ ttc.e Later, and in the decline of the nation, 
there was a departure ftom this simple and impressive form, and we are 
told that “when the Jew took his nfost solemn oath he laid his hand on 
the book of the lay and swore by the God of Israel.” Sinee the over- 
throw and destruction of the ‘Jewish nation and the dispersipn of its 
people throughout*the world, it is not known that any particular form or 
“mode Of swearing is ‘insisted on by them generally ; but, except in rare 
instances, it is believed that they conform in this matter to the customs 
‘and modes òf those amqngst whom their lot is cast, though in some parts 
of Eurepe we are told that the laws require that they shall be sworn on 
a copy of the Pentateuch. nee 
e Since, as intimated above, almost all the laws and customs in any 
manner connected with religious worship and ordinances in use amongst ` 
Chnistian nations have com&, with various modifications, bY regular inhe- 
ritance, so to speak, from the ancient Jews, it is but reasonable that we , 
should expect to find the law and the customs concerning the oath deduc- 
ed from the same source? so that, in tracing the history of the ordinance 
- of the oath as it now exists in this country, in England, and, ‘indeed, in 
almost all so-called Christian nations, we are led back inevitably to the 
ancient Jews as the fountain head whence the stream has flowed down 
through the ages to our times. °, ; ; 
; It is not strange that we’find that in the early dawn of Christianity 
Tax ideas in regard to the oath prevailed to a greater or lesser extent; for 
we must remember that Christianity succeeded Judaism when the latter 
had greatly declined, and had been corrupted by contact with the Romans 
and other heathen nations, who had conquered and overrun their land. 
This must, and to our mind does, account for‘the fact that-we find in the 
early days of the Christian era corruptions and false ideas of the nature 
of this ordinance, both as to its object and binding force and the mode 
of its administration. . ; 
For instance, we are told that unger the early Christian emperors 
oaths were’ takey by a simple religious asseveration, ° The emperor 
16, K a 
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Justinian is said to have instituted the custom of laying, the saad ‘on ‘the 
Gospels, or kissing the Gospels, or “kissing the» book,” whith absurd 
custom has come down to us, andis now crystalized into a statute;and to this 
date stands as the lawin many states of the Union, prescribed as the usual 
“mode of administering oaths,” to be observed in all cases, though by the 
clemency (!) of the law the person who desires it “shall be permitted to 
swear with uplifted hand,” etc. e 

Whilstit is said that Justinian instituted the custom of laying the 
hand on the Gospels, or kissing the book, we are inclined to think that, 
while he may have possibly instituted kissing the Gospels, the custom of 
laying the hand on the Gospels in taking the oath is only a continuation 
and an imitation of the Jewish custom ofelaying the hand on a copy of 
the law of Moses, and this we believe is the origin ofthe term so much 
in use, “the corporal gath.” It is generally believed, and Webster gives 
this as the Hefinition, that this term is derived from,the custom of laying 
the hand gn the “corporale” or cloti*that*covered the consecrated emblems 
of the Eucharist; for it becamethe custom, not only to'lay the hand on , 
the’ Gospels, but alsp on altars afid the consecrated emblems, and òn the 
cloth covering them, or on anything almost that was, in those twilight, 
ages, considered holy. But we strongly incline tọ the opinion, and we 
are supported by very learned and respectable authority, that this® term 


“corporal” is derived from bringing the hand in actual contact, a bodily, 


corporal touch, with the book or altar, or whatever it rested upon in tak- 
iftig the oath. ° 
* It may be*interesting to note that this ferm “corporal oath” has 


. teceived a judicial interpretation by the Supreme Court of Indiana as 


recently as the year 1848. One Jackson was indicted for perjury, and 
the indictmegt charged that, having taken "his corporal oath” he swore 
falsely, eté. The proof showed that he swore by raising his hand, etc. It 
was objeated by the défense, on the trial, that this was not a “corporal 
oath.” The Supreme Court ‘decided that this was a hypertechnical distinc- 
tion, and that a “corporal” oath and a “solemn” oath were synonymous, 
at least sufficiently so to convict Mr. Jackson of perjury. i 

We have characterized the custom of kissing the „book, the Gospels; 
as absurd. We should perhaps better style it as superstitious, and as 
tending to convey an erroneous impression of the meaning and. force “of 
the oath’ We ase, in general, no stickler for forms; but at the sathe time 
where it is necessary that some-from must be used, we believe that it 
should at least not be nonsensical, not to say erroneous, in its tendency. 
What, let us ask, is conveyed to the mind of the average juror by this 
ceremony of “kissing the book”? IPfanything at all, it is some vague 
superstitious notion of some inheregt virtue in the book—the paper, or 
the leaves, or the leather of the bindjng. Certainly there 7 nothing in 
; a he. tea 
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the act to call the attention to the fact that an appeal is being made to 
the God of Heaven totake notice of what is affirmed or denied, and that 
His vengeance is imprecated if the truth be not uttered. 


In Reés’ Cyclopedia we are told that the customis in imitation of the 


' priest kissing the ritual before reading it to the people. We are forced 


to the conclusion, from our investigation of the history of the custom, 
that it is a telic of the darker and more ignorant ages, and that the idea 
first suggesting it was that of revering and worshiping the book, and 
not its author; for itis well known, and may be abundantly proved, that 
to kiss in most Oriental nations, wherethis custom first obtained, amongst 
other things implies the idea of, and is a Synonym for, homage, subjection 
and worship. How much nforesimpressive and appropriate is the custom 
of the ancient Jews (which is almost the only one mentioned in Holy 
Writ,” and always with approbation) of simply lifting the right hand 
toward heaven, thereky intuitively raising the thoughts and dfrecting the 
mind to’ the Omnjscient Ruler afd Jutlge of Heaven and Earth} » 

. To, render the ordinance of the oath as useful and impressive as 
possible, we are of the‘opinion (and we find the suggestion made by some 
Jaw writer, whom we, have had occasion recently to consult) that a return 
to the old custom of the juror repeating the oath after the formula recited 
by’ thé person administering it, instead of simply assenting to it at the 
close, would tent much to make it impressive and effective— Exchange," © 
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RECENT ENGLISH CASES. 





LANDLORD AND TENANT—Lease—Action for rent— House, taken for 
immoral purposes. The plaintiff let a flat to the defendant. At the time 
of letting the plaintiff’s agent knew that the defendant was an” immora, 
woman and intended to recvive a certain man there for immoral purposes 
and that the rgnt would really be paid by that man. Two quarters’ rent 
.not having been paid by the defendant, the plaintiff sued tö recover the 
same. Held, that -as the house was let for an immoral purpose the 
plgintiff was not entitled to recover. Uphill v. Wright (27 T. L.R. 160). 
CGonTRACT—IJllegality—Agreement against public policy—Agreement 
that- criminal proceedings should be taken for advertisement purposes. An 
agreement was entered into betweeu the plaintiffs and the defendant, 
whd was a theatrical manager, whereby the female plaintiff and another 
lady should wear large hats at a matinee performance at the defendant’s 
theatre, that those ladies should in consequence thereof be removed from 
the theatre, that proceedings should taéreupon be taken in the Police 
Court agaifst the defendant for assault, and that the plafntiffs should in 
, ° à " 
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respect of carrying out this arrangement be paid certain sums of money 
by the defendant. The scheme, which was arranged solely fer advertise- 
ment purposes, was duly carried out. The plaintiffs sued thé defendant, 
claiming the sum promised by him, Held, that the plaintiffs were not 
entitled to recover, inasmuch as the agreement between the parties was 
illegal as contrary to public policy. Dann v. Curzon (27 T, L. R163) 
PRACTICE—/Joinder of defendants— Action for libel—Severing dama- | 
ges. The plaintiff claimed damages in respect ofa libel from two de- 
fendants who joined in their defence. The jury founda verdict for the 
plaintiff, assessing the damages at’ £500 —495 against one defendant and 
£5 against the other. Held, that the jury had no power in such a case to 
sever the damages, and that judgment was properly entered for £500 
against both defendants. Damiens v. Modern Society ( Limited.) (27,T. L. 
R.:164.). ¢ g . 
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« Starling’s Indian Limitation Act. By D. CHamter, Bartister-at-law? 
assisted by G. G. NADKaRNI, B. A., LL. B., Advocate, Bombay High 

“to Court. Bompay: N. M. Tripathi & Co., Princess Street, Kalkadevi 

Road. Fifth Edition. 1911. Demi-8vo. Pages xciv, 23, 604. Price Rs. ¢o. 

* * More than a‘decade has passed since the late Mr. Starling put his 

*hand to the fSurth edition of his commentaries on the Limitation Act. 
During the period both the legislature and the law Courts have. been 
busy. The former has modelled a new Act (IX of 1908), which is foithe 
most part*a consolidating measure but which differs from its predecessor 
on a few important particulars. The learned editors of this edition have ~~ 
carefully and scrupulously revised Starling’s commentary in the light of X 
changes made in the new Act and ofa host of decisions pronounced since 
the last edition. What is new in a section of the present Act is printed in 
italic and the reason underlying the change is explained in*the comments. 
The late Mr. Starling’s annotations have made this book a leading text- 
book on the law of limitation in this part of India. The judicious discri- 
mination and sound judgment of the present editors will maintain fhat 
reputatfon. œ. ; w’ 





Confessions and the Evidence of Accomplices. By PRASANNA NARĘYAN 
CHAUDHURI, Government Pleader, Pabna. CALCUTTA: Weekly 
Notes Printing Works, 3 Hastings Street. Second Edition. 1910o. 
Demi 8vo. Pages xxxi and 412. Price Rs. 4. 

Ir has beenesaid, and with some gegree of truth, that the policeman in 

India begins wheze his English confrere ends. The fatter proceeds to 
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avenae: a case armed with a dtecuva eye to circumstantial facts and 
surrounding circumstances and weaves out of them a story ofthe crime 
which the ptisoner finds it useless to deny. The Indian policeman is not 
always able to resist the temptation of extracting from the prisoner „a 
confession of his crime and then to proceed.to the sifting of its corroborative 
details. No wonder then that “confessions” and its co-related topie 
“the evidence of accomplices” play an important part in the criminal 
trials in this country. The legislature has provided ample safe-guards 
against the reception of this species of evidence; and the Courts of law 
are always slow in placing any very grêat reliance on it. Still, this mode 
of proof occurs and re-curs in, criminal trials with surprising frequency 
which has given rise to a considerable body of case-law onthe subject. 
It hag been examined in’ this bookin two parts. The first deals with 
admissibility of confessions, which are either judicial*or extra-jugicial, and 


the second is devoted to the confessipn made, by aco- -accused, and its’ 


evidentiary value ag against his non-confessing confedérate. The’ copious 
extracts -taken from «judgments and English text-books are very 


informing. Altogether, it is a mine of information*on the absorbing 


topic of confessions. • 





The Muhammadan Law of Inheritance, Vol. I. By M. M. Isurak, B. L., .+ 


e Vakil High Court, Calcutta. CALCUTTA: The Baptist Mission 
Press.19j0. Roy. 8vo. Pages xix and 150. e ° 


THE precepts of the Musgalman Jaw though few in number and very « 


clearly expressed have the reproach of being in some respects arbitrary. 


This vice of the system comes more prominently into view when we ° 


turn to its rules of inheritance. Unlike most of the systems of, jurispru- 


dence, it makes the property devolve not on a person or a class of persons 


but on all the relatives near and remote in proportions the most fanciful. 
The recipients are known as sharers and residuaries. The glaring dis- 
crepancies in the quantum of the shares become gomewhat rationalised when 
we bear in mind the state of society of the Arabs in the Korannic period. 
The present writer, therefore, traces stage by stage the development of the 


Mahomedan law from the Koran, the pertinent texts from which are set ` 


out in Arabic and are translated into English. The next source of the 
Mahonyedan law, which is second in rank of authority, i is jhe Hadises or 
Sunnuhs or traditions containing the sayings and doings of the Prophet. 
They are six in number and represent a state of society much posterior to 
the Korannic period. Next to thesein point of authority and antiquity 
come the Ijona and the Kyas, the responsa prudentum, which comprise the 
opinions expressed by writers of established reputation who flourished in 
the mediaeval times and in times not? much removed fram our own. 
Eminent among these are: Jama Saghi?, Jama Kabir, Sger Saghir, Saer 
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Kabir, Musbut, Zeadat, Fatawa Alamgiri, Fatawa Kazikhan, Rudul Muhtar, 
Durrul Mukhtar, Hidaya, Sharuhwagnai, Kunzudđa Kack and Quoduri, 
The aim of the author has been to trace a precept back to thd Koran and 
then to see how it filtrates through the mediaeval writers, ahd next to 
find how it has fared at the hands of Courts of law of our own times. Such 
asline of treatment has much in it to recommend. It initiates the reader 
to the original texts, which are cited in plenty, and it serves fo illuminate 
many a dark corner in the Moslem jurisprudence. The Mahomedans in 
this country are sub-divided into two main divisions: Sunnis ‘and Shiahs. 
The law governing each differs frbm the other. The learned author has 
first dealt with the Sunni law of inheritance, Next he has treated of the 
Shiah law, and, lastly, he has devoted a chaptey to the law governing the 
converts. The very full references to the case-law on the subjécteought, 
apart from anything’else, to make it a very serviceable handbook to those 


“who have to deal with this brancheof the law. The printing of- the book 


is refnarkably neat. . š 
„Legal Proceedings in England. By J. S. RUBINSTEIN, Solicitor, Lonpon : 

Sweet and Maxwell, Ltd., 3 Chancery Lane, E. C. 1910. Demi 8y6. 

Pages 48. Price ts. net. 

Mr. RUBINSTEIN of Messrs. Rubinstein, Nash & Co., has issued this 
booklet for the information of their overseas constituents, It gives a 
‘short summary ofthe constitution of the various Courts of Mw in England 
and of the Rules and Regulations that govern the procedure in ordinary 


, action. The special cypher code, which forms the bulk of this publication, 


will be helpful to those who wish to adopt legal proceedings in England. 





The Solicitors Clerk. By CHARLES JONES. Lonpon: Effingham Wil- 
som, 54 Threadneedle Street. 1910. Fifth Edition. Crown 8vo. ` 


Pages viii and 266. Price 2s. 6d. net. , 
_ Tuts little hand-bookeought to be useful to an attorney’s clerk; for 
it contains information which every one of his class ought to know. 





Law Students’ Series, Book I. Published by T. A. E RE Rou 
Proprietor, The Law-Companion Series. MADRAS: The Law Print- 
irtg House, Mount Road. 1911. Roy. 8vo. 

A STUDENT of law require’ to be let alone with the text of a number ° 
of Acts of legislature when reading for his examination. This desidera- 
tum has been sought to be supplied by Mr. T. A. Venkasawmi Row, who 
appears tobe quite as resourceful as his late uncle Mr. T. V. Sanjiva Row. 
The bare texts of the Acts are printed, and ‘each Act is followed by an 
exhaustive analytical index. In the part before us three Acts are dealt 
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with in fhis wise—The Contract Act, the Specific Relief Act and the 
Negotiable Ipstruments Act. This publication maintains the high level 
attained pe Law Printing House so far as the mechanical get up 
is concerne 





Broom’s Legal Maxims. Eighth Edition. By JosEPH GERALD PEASH 
and HERBERT CHITTY, Barristers-at-law. 1911. Roy 8vo. Pages 
Ixxxv and 808. Price 30s. 


EVERY science’ depends initially upona formulation of its first prin- 
ciples. Maxims in law, like axioms in Geometry, are self-evident truths ; 
they furnish a short-cut leading divectly to the result. These maxims were 
collectedby Dr. Herbert Broom, nearly sixty-five years ago, and were 
annotafed with reference to the case‘law that had gathered round each 


one of them. It is the eighth edition of that work that is now published. . 


Broom’s Legal Maxims have been 4 wek-acknowkedged text-book. ,Itisa ` 


part of the heritage which English law has given to systems of law founded 
upon it.” ‘It is, therefofe, cited as frequently and listened to as reveren- 
tially i in,the Courts i in the British Isles, ås in those of Canada, Australia, . 
India and the United Africa and even in the United States. The present 
editors have discharged their duty with commendable care, and have 
strengthened its hold on the position the book has already attained. 

e 





The Law of Morigage in Indig. By RASHBEHARY GHOSE, M. A., D. i l 


CALCUTTA: Thacker, Spink & Co., Vol.I. xrrr. Roy 8vo. Pages 
lxxi and 683. Price Rs. 12. 


‘Dr. RASHBEHARY GHOSE, as the Tagore Law Professor,, delivered 
in co a series of twelve lectures on the law of mortgage iñ India. 
These have been’ collected, edited and brought ‘up ta date by the 
learned author. They have long since been regarded as a classic 
on the subject. The whole law of mortgage is handled and discussed 
with a learning’ that evokes boundless admiration. It leads no 
dotibt to a realization ofthe,march of cases English and Indian towards 
thea proximation of cardinal principles; it also shows us on what lines 
of progress the Continental and American systems of jurisprudence are 
(developing. Not infrequently, the learned author dips ipte the Mindu, 
° Greek and other old systems of law with a view to find out how a given 
principle germinated and grew to its present form. We have nothing 
but praise for these very amidite lectures. It may confidently be asserted 
that if evera merit list of Indian legal publications is prepared, Dr. 
Ghose’s excellent monograph will there occupy the very foremost, if not 


the first, place, z z fe e 
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The Law relating to Electrical Energies in India. By J. W. MEARS, . 
M. I. C. E., M. L E. E., F. R.A. S., assisted by N. N. Bloomfield, Soli- 
citor. CALCUTTA : Thacker, Spink & Co. 1910. Roy. ai Pages xvi - 
aid 426. Pricé Rs. ro. 

THE trend of modern invention lies in the wake of bringing -Electri- 
city more and more into the service of man. Steamis being steadily replac- 
ed by electricity. It lights our house-hold, it rotates oħr fans, and 
propels the tram-cars and the railway trains. It serves to flash our messages 
along space. The increased use of this form of energy has.called for 
fresh legislation in this country. «The Indian Electricity Act (IX of 1910) 
is the latest enactment we have on-the subject. This Act deals with a 

highly technical topic, the details of witich ‘ can be grappled only by one 
who is a specialist. In this respect the Act is singularly fortunate in attract- 
ing Mr. Mears, the Electrical’ Adviser to the ‘Government of India, who is _ 
“entitled to speak onthe subject with @familiarility and: authority possessed 
by no 6ne else in-this Country. *The’ work under, seview’ is full in its ` 
citation of authorities, and the copious references it contains to the con; 

` temporaneous literature i in England and America render it particularly 

‘useful for purposes of reference. The professiop as well as the publjc 

will feel thankful to the learned author who-has placed before them 

a3 his special knowledge on the subject acquired by dint of close study and 
` experience spread over a number of years of the systems obtaining in 
. civilised countries of Europe and America, The printing is unusually 
A ee > 
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I T has been said that the present Hindus of Sind are almost entirely of 
. Punjab origin and the ancient. Hindu Race fs almost extinct , having 
gither been converted to Islam or migratéd to other lands (Old Sind 
Gazetteer 1876). “It is also generally known that*the present Race 
migratedjto Sind in about the seventeenth century and onward (Vide H. 
D. J. S. C., Miscellany ps 19 and Vern. Reading Books, Bom. Pres., p. 10). 
If we Socept these propositions, we must presume that the ‘Punjab, e 
Hindus brought with them the customs and law prevailing in the Punjab 
and that they are to be guided by the law of their origin until it can ba . 
. Shown that they have adopted the law of their new domigile (4 Wym.. 
l 226; 2# W. R. 197. 15. D. 43 (56); 6 W. R. 295; 8 W. R. 261, 2 M.L 
A. 132; 4 M. L A. 259, 292; 12 M. I. A. 81, P. C., S. C. 10 W. R. P.C. 353° 
W. R. Sp..955 I. L. R. 23 Bom. 257; 29 Cal. 483; II "Mad. 157; 24 Mad. 650.) 
= . These Hindus hailing mostly *from the southern Punjab; the law of 
pe their origin is to be sought in the customsand the law governing their kins- 

f menin that partofthe Punjab. The customary law prevalent in the Punjab 
does not apply to this class of people who belopg mostly to a caste formed 
from the mixture of the second and the third of the Hindu Varnas (Cun- 
nipghany’ s History of Sikhs, p. 14; 8 Ind. Cases, p. 311) though classed in 
the last census under the heAding ‘ castes of Khattri Type’ by H. A. Rose 
(Census } yol. xvii, p. 302); and in their case the ordinary Hindu Law of 
the ‘Mitaksltara School, except where it has been modified by local custom, 

e has been held to apply by the highest Court of that province (99 P. R. 
1907; 102 P. R. 1907; 1 Ind. Cas. 691; 2 Ind. Cas. 952; 3 Ind. Cas. 603; 
119 P.R. 1901; 5 Ind. Cas. 990). Such being’the case will the present Hindus 
of Sind be presumably governed by the Hindu `Law of the Mitakshara 
School as now prevailingin tht Punjab in absence of indications to show 
that the law of the domicile has been adopted ? The answer to this question 
is made difficylt of determination By the fact that ait is not only 
a 
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necessary to establish the locality of origin but it is also. neces- 
sary to prove, what the law of the locality Wasat the,time of the 
migration and whether it has followed the same course inisturhed 
up to the present time (I. L. R. 13 Bom. 534 at 540-541). Now there has 
been no settled law in the Punjab from time immemorial. Every tribe 
ia the Punjab is governed by its own customs and laws; and it, is, only 
in recent times that it has come to be decided that in the case of Brahmins, 
Khatris and Aroras, ordinary Hindu Law of the Mitakshara school applies 
and even this proposition is hedged in with various limitations among 
others, one of which says that‘if any tribe belonging to these castes is 
foundto be agriculturist, this presumption of the applicability of the 
ordinary Hindu Law will not arise buf that they would be held to be 
` governed by custom (1 Ind. Cas. 691; 457; 59 P. W. R. 1907, F By2 Ind, 
Cas. 9403975; 30 Pa R. 1903; 4Ind. Cas. 687; 947; 37 P.R. 1868). 
“Under these circumstances it will be impossible tð say what the law of 
the Putjab was in the 16th or r7th century, or more,correctly what the 
law of the kinsmen of the migratory families, in question was jn those 
centuries. Therefore in the-case.of such migratory families it will be 
‘safer to assume that in absence of any evidence to the contrary or any sa- 
tisfactory evidence to show by what school of law they were originally 
, governed, they must be presumed to be governed by the school prevalent 


` inthe locality where they reside ( 22 W. R. 341 ; 20 Cal. 40); 45. L R. 
. 77 at p. 79; Maype’s Hindu Law, para 45). is 
s The proposition that the present Race is almost entirely of the Punjab 


origin may not be too readily accepted. But no one can seriously doubt 
e that the present Race islargely of the Punjab origin(New Sind Gazetteer 
Vol. A., p. 185) and although therefore even if we hold that itis presum- 


ably goverited by the Mitakshara as now prevailingin the Punjab, awe. 


cannot dispense with the crucial question as to what echool of law has 
prevailéd in Sind from time immemorial as the lex loci and how 
far it has affected the pregent Race of the’Punjab origin. To answer 
that question We must have a cursory glance at the History of Sind. 
From the beginning of the 8th century A. D. down to about the. middle 
of the r9th century we have continuously remained under the domination 
of the Mahomedans. The influence of Islam in this part of India has 
been exercised to an extent unknown in the rest of India with the result 
that most of thé population became by degrees converts to Islam as is 
evident from the fact that notwithstanding the influx ot the Punjab immi- 
grants only one-fourth of the people of Sind are at present Hindus °(New 
Sind Gazetteer, p. 154); and Sind was therefore rightly called a country 
without Brahmans or Brahminism by ont author and even among the 
present Hindus Brahmans appears a depressed caste—poor, ignorgnt and 
ynregarded. *(Vern, Read. p. 5.). “In this pitiable stase of Hinduism for 
; ‘ ` 
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e 
more than eleven centuries, should we expect that Hindu Civil rights 
were decided by any general reference to the Dharmashastras or any com- 
mentaries tfereon such as the Mitakshara. We must therefore primarily 
look to elier times for the law prevalent in Sind. The Mitakshara 
being a treatise of the eleventh century we shall have for the present fo 
omit it from consideration in determining the law prevailing in the first 
seven centuries of the Christian Era. That law must be found in the 
various Smritis, though the Smriti of Yajnavalkya treating as it does of 
the law of inheritance i in its various aspects must, as in the rest of India, 
be accepted as our main guide in this Kali age. 

Although the Mitakshara was scarcely known in Sind in the Mahome- 
dan Regime, except perhaps in the South, or at any rate before the time 
when the Present Race with its priests migrated to Sind, we cannot question 
the authority of the Mitakshara in legal matters, as the Mitakshara i is not 


a’new code of law diverging largely fram the old law butitis a running com- 


mentary on the Yajnavalkya Smrit! written in thé light of the legal*consci- 
ousness of the people and the customs whith have in course of centuries: 
modified the old law to $uit the requirements of the age (see 24 Bom. 317 
at 336; 12 M. I. A. 397; 13 M. I. A. 390) and has been accepted generally" 
throughout India though not invariably with the same degree of authority. 


Viewing it in this light we must hold that the law of the Mitakshara , 
school governed the civil relations of the remnant of the Hindu populas ` 


tio& of Sind in the Mahomedan Regime. 

Here the& the law of origin and the law of domicile of ethe present , 
Race coincide unless we se any difference between the two either 
in the manner in which the Mitakshara is interpreted in Sind or in the cir- . 
cumstance that the doctrines of the Mitakshara are in any va influenced 
or modified by a later treatise, 

This brings ug to the question as to whether the Mayultia or the 
Mitakshara, as interpreted in the West of India, applies tò Sind în pre- 
ference to the interpretatio of the Mitakshara of the Benares school, 
as the dex loci. We are obliged to treat this qVyestion so broadly, because 
a large portion, at any rate of the present Race, is indisputably of the 
Punjab origin andin the Punjab in cases where the Mitakshara law has 
been applied, the interpretation of the Benares school has found accept- 
ance with the Chief Court. 

We shall, however, get rid of the difficulty when we ‘cmember that 
* the present Race’ is not conscious of any distinctive Punjab customs or 
laws brought by them in Sind except perhaps the fact merely of their 
origin, which too, few familiescan establish in any given case. They 
have to such an extent fused themselves with the remnants of the ancient 
Race of Lohano that it is practically impossible to discriminate one from 
the other (New Sing Gazetteer, Vol. AS p. 155). Both are néw known as 
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Lohanos and speak one language, viz. Sindhi, and though some difference 
is observable due to local variations, all the Lohano tribes observe in the 
main the same customs tinctured in a manner with Santon influence 
and overgrown with the corrupt Brahminism of the Saraswat and now 
largely diverging from the local customs of the Southern Punjabees. 
Under these circumstances the presumption of the law of origin is cer- 
tainly rebutted (see 34 Bom. 553 at 555, 556); and we must therefore look 
to the law of the domicile as the law universally applicable to Sind. 
The recent ruling of the Sind Judicial Commissioner’s Court in 4 S. L. R. 
77, though undoubtedly correct.n the conclusion that Cutchi Memons, 
originally converts from Lohanos of Tatta in Sind, are governed by the 
Hindu Law prevalent in Gujerat cannotewith due deference be supported 
on the ground on which it appears to rest, viz." thate the Hindu Law of 
the locality prevails in absence of proof of the law of origin, for that 


tan legitimately apply only to those, who are not gnly Hindus by origin 


but alse Hindus by religién and cafinot*be extended to,a non-Hindu Sect; 


‘but it can be rested on the ground that these Lohano* converts „Observed 


no distinct custome except where their religion ñecessitated a ` different 
mode of observance,as in the case of marriage, from the Hindus of 
Gujerat. ` This is substantially the result arrived, ai by the Bombay High 
Court in the earlier cases that arose between these converts, witich we 


F "shall have occasion to quote hereinbelow. 


That the law of the Benares School is not the law of the domitile 


. appears fromthe identity of Race, manners, and customs of the ancient 


Sindhi Pohang with the Lohanos af Saurashtta, the ancient name of the 
province that now comprises Cutch and Gujerat including Kathiawar. ` In 
times gone by, there was uninterupted communication between Sind 
and Saurashtra through that portion of Thar and Cutch which is now a 
Runn but which until recent times wasa fertile valley, watered by the 
Dhora Puran, dn ancient Channel of the Indus, (New Sind Gazetteer Vol. 

A, p. 5). In ancient times even the boundaries of the Kingdom of Sind ex- 
tended right upto the Sea-port of'Surat (Vide Kalichbeg’s 3 Chachrrama, p. 

11), and to this day Cutchi isa dialect of the Sindhi language. This connec- 
tion as appears from the History of Sind continues down to the time of 
Ghulamshah Kalhora (1762 A. D.), whois accredited with the desolatiqn of 
that fertile valley (New Sind Gazetteer, p. 112). Indeed a large portion of 
the present population of Saurashtra, especially Cutch, and likewise of the i 
Lohano population of Bombay, i is descended from people who crossed over 
from the province of Sind either being borne down by the pressure 8f peo- 
plescoming from the north or being compelled to flee from Mahomedan 
persecution (5 Bom. L. R. Journal p. 189). Fhe circumstance that Khojas 
and Memons living in those partsa@re of Sind stock (12 Bom. H. C. R. 281; 
New Sind Gazetteer p. 176, 177) confirms our opinion, that in olden times 
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the intercourse between Sind and Saurashtra was a matter of more than 


a chatice connection. Elsewhere we have descanted on the origin and . 


the unity ofthe Lohano Race (5 D. J. S. C. Miscellany, p. 82) andit would 
therefore bê beside the scope of this article to pursue the discussion 
further. It would’suffice for our present purpose to state that in order to 
determine the Jex loci of Sind we must look to the manners, customs, apd 
laws of the people of Saurashtra, as they have, except in what is now term- 
ed Gujerat proper, remained practically aloof from Mahomedan domination 
and influence in strong contrast with the ancient Sindhi Lohanos who 
have inextricably fused themselves with the immigrant Race from 
the Punjab or have lost their identity with the result that it 
is now impracticable to take -the present as a true index to their 
past. Although some differences, too remarkable to be ignored in the 
custorhs of the present Sindhis and the people of Saprashtra, are sure „to 
Be met with, it is a sounder view to hold that notwithstanding*his fusions. 
his other surroundings or his oss ®f individual identity thesancient 


Lohano of Sind, fn whose case the discussion as to the law of origin or . 


“domicife, is irrelewant thust be considered ta have much in common with 
his Saurashtra brother, at least much more with him than with the 
Southern Punjabi, and. therefore the customs and laws of the Gujeratis 
give uga truer index to the institutions of the ancient Lohano and his 
present descendants. In fact the present people of Southern Sind will 
be*found even to a superficial observer to have actually much in common 
in features, pronunciation and customs with the pedple ¢ of Saurashtra. 
If Hinduism ever flourishefl in Sind during the Mahomedan Regime it” 
was in the South of Sind where local Hindu Chiefs were allowed to rule. 
with varying degree of fortune (New Sind Gazetteer, pp. 111, 115, 116) 
and not in the North which had been by degrees proselytised or ‘btherwise 

' influenced by Mahomedans almost completely and did not begin to be 

re-peopled by Hindus from the North until the seventeenth centtfry A. D. 
Captain Alexander Hamitton, speaking in 1699 A. D. of the urban popula- 

tion of Tatta in the South, described it to cofisist of 10 Gentoos to one 

Mussulman (New Sind Gazetteet, p. 117) With these facts before us we 
are irresistibly led to, the inference that the South of Sind with such close 

proximity to Gujerat and free and unobstructed intercourse between 
them till very recent times observed the same laws; and very likely same 
treatises*on Law, whose authority we now,find prevailing*in Gujerat, had 
found their way into that part of Sind and obtained recognition. 

Another argument in favour of this view is supplied by the customs 
of the Khojas and Cutch Memons, undoubtedly converts from the Sind 
Lohanos. The institutionse of the Khojas are particularly useful in this 
respect. They were by their especial ereed denominated Imami Ismaili 
Shiah; permitted to observe their own customs, and were fed to assume 

® + 
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the truth of their Hindu Religious rites subject however 6 the recdégnition 
- of Alias the highest of the avatars and even to this day they treat the Dasha- 

vatar, written in the Sindhi Language, a book in the 15th centur as the most 
sacred ‘of their books (12 B. H. C. R. 281, 337). Having ai to this 
circumstance and the conservative habits of these people we are entitled 
tq presume that the customs and laws that they now observe, at least as 
regards inheritance, succession and partition, are in the main the same that 
they carried from the land of their origin, and these customs as well as 
those of the Cutchi Memons have been found on the evidence of witnesses, 
in a series of early decisions of the Bombay High Court, to be in consonance 
with the Hindu Law of the Bombay school, with the result that a general 
conclusion was arrived at that the Khojas and the Cutchi Memons were gov- 
erned by Hindu Law until a custom was provefl by them to the contrary 
(Vide Perry's Oriental Cases, 110;1 B. H. C. 71; 2 B. H. C. 276 ;° 12 B. 
H.C. 281? 294; 323; I. L. R. 10 Bom. 1 at ro-1% 14 Bom. 189 at 193% 
20 Bons 53 at 57; 5 Bom. L. R. 1610;°9 Bom. L. R. 374; see'also 1 S. 
. D. S.S. C. 497); and it has been recently held that th8 Hindu Law of the 


Mayukha governs. both Khojas and Cutchi Membns (29 Bom. 85* 30 B 


197; 4 S. L. R. 77). 
Now the law that governs Saurashtra and Bombay i is the Law of the 


.. Mayukha. Does that law also govern Sind or not? Mayukha is a treatise 
` of the sixteenth or seventeenth century. It was very likely unknown in 
. Sind except perhapsin the South before the British Rule, or if known at &ll, 
known to a fqw Panditsand like the Mitakshara it was not largely referred 
to. But the Mayukha isa digest of Hindu Law. either supplementing the 

e Mitakshara or modifying it in the light of customs prevalent in the West 
of India. The comparatively modern age of the Mayukha treatise or 


ignorance of its contents in Sind cannot therefore influence us in deciding. 


against i it as being the lex loxi of Sind. The customs thgt it embodies are 
of ancieht growth and it is to these customs and not the record: thereof, 
that we have to look for the determination of the law applicable to us 
( See 4 Bom. LR. 376, P. os It would be impossible to €Xpect that the 
question whether the Mitakshara or the Mayukha was preferentially fol- 
lowed in Sind could be settled by any oral evidence taken in any given 
case, for owing to the reasons already given, the occasions on which 
either the Mitakshara or the Mayukha was consulted before the British 
conquest were tare. Any oral evidence of the present day Paniits, who 
are few and far between, would be of no value whatever as it would 
disclose only the personal inclination of the Pandit in favour of one 
treatise or the other. Nor ought there to be any presumption of law in 
favour of either the Mitakshara treatise or the Mayukha. Both are 
commentaries on the texts of Snimiti writers, though Mitakshara in form 
purports to bé a \ running commentary on Yajnavalkyą Smriti alone. > It 
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might, however be urged that as the Mitakshara is an earlier treatise and 
its authority has beén generally accepted in the rest of India, such a 
eet ought to be raised. The reply is that apart from the equally 
not-well-known character of the Mitakshara in Sind, whatever may haye 
been the old law, we are now trying to discover not what the old law 
was but what course the law has taken in Sind quite in recent times, ‘so 
that our Courts may be enabled to take that as their guide (see 10 W. R. 
P. C. 21). This principle appears to have been adopted in applying the 
law of Mayukha to the Island of Bombay in Lallubhai v. Mankuverbai 
(2 Bom. at 418), where the Court remarked : “ Bombay having formed a 
part of the ancient Kingdom of Gujarat before the cession of the former 
to the Portuguese, and, partly because Mayukha was the more modern 
treatise and might be supposed to embody to a considerable extent such 
variations in usage as had occurred during the long*period which inter- 
vened between its composition apd that of the , Mitakshara.” Therefore 
for the purpose in view we have already shown that we shotfid. look 
-for the light in the course the law has taken in the West of India. Now 
in the West of India the authority of the later treatis¢é of Mayukha has 
been generally recognised, though not in some parts of the Dekkhan to 
an extent as to override’ the Mitakshara (12 B. H.C. 65,1 B. H. C. 18; 
e 
2 Bom. 418; 3 Bom. 353; 11 Bom. 294; 14 Bom. 605; 624; 24 B. 
56g at p. 568). Such being the case we can safely presume that the 
authority of the Mayukha has been recognised in Sind also; but whether - 
it has done so to the extent,of overriding the Mitakshara maist be decided. 
on a comparison with what it has been in the closely adjoining Province 
of Gujarat, with whose people there is so much in common, at least- 
beyond doubt, much more in common than with the people of Dekkhan 
with which it has had little connection. Were however the prasumption 
in favour of the Mitakshara to arise, we have already given sufficient 
reasons by which it must be deemed to have been rebutted. 

It is a significant fact that the positjon of the Hindu widow and 
other females dn Sind Society is altogether different from their sisters of 
the North West Provinces or the Punjab. The Hindu woman of Sind 
wields a large influence even as a wife; and as a widow she, unlike in other 
parts of India, is highly respected, enjoys great independance and in 
matters affécting property has very large powers. Her positian is of 
coursé largely due to the loose and broad type of Hindbism prevalent in 
Sind from early times, the result of contact with Budhism in the past and 
lattefly with Sikhism of the Punjab, and its complete isolation from 
orthodox centres, This phenomenon ought to be decisive of the question 
as to whether Benares Schodl is of any authority here for it is in matters 
affecting the rights of a woman that tħe Mayukha or the Mitakshara as 
interpreted inthe West of India differ from that school.” The Punjah 
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iseven stricter than the Benares School. There noteonly are agnates 
preferred to the cognates but in many tribes cdégnates ar “absolutely 
excluded. Even such relations as daughters and their son are debar- 
rel ( Mayne’s Hindu -Law 763). So that in case, we regard the 
Mayukha not applicable as the paramount authority, the Mitakshara 
as*interpreted in the West of India is beyond doubt the governing 
authority, and indeed ever since the constitution of the Court of the 
Commissioner in Sind by his Judicial Assistant (1849 A.D.), supplanted 
by the late Sadar Court (1866), the Law of the Bombay school hasbeen 
consciously or unconsciously applied by the Judges of Sind already 
familiar with the Presidency, to the determination of cases under the 
Hindu Law, though until recently the point had ‘Dot been expressly 
decided by the highest tribunal of the Province. In Ramrakhio-v. Abdul 
Harun (1 §. D. S. S. C. 7 per West J. 1872) the law of damdupat was 
recognized in the case of Sind Hindus. „In Pirdhafa v. Kana (y S. D. S. 
S. C. 37°per Melvil J. 1876) the husband’s divided brother’s widow was 
preferred to the widow’s brother’s son on the ground that hysband’s, 
Sapindas were superior to the widow’s own Sapinda’, and the case re- 
ported in 1 Agra H.C. R. 177 was not followed. Now a widow ofa 
collateral is reckoned as an heir nowhere except*in the Bombay school, 
e, Further this case is remarkable for treating the property inherite by a 
Widow from her husband as her stridhan descendible to her own hejrs. 
- As the property in this case was moveable, this decision must be limited 
eto the case ofethat kind of property only. In Murlidhara v. Nagru (1S. 
D. S. C. 484 per Johnstone J. 1895) the question arose as to whether the 
*Mitakshara of the Benares School governed Sind or whether the Mitak- 
shara as modified by the Mayukha. The Court however expressed no 
opinion excépt that which may be implied from not dissenting from the 
view of the lower Court in favour of the latter. The deoision went on an- 
other ground, viz. that the gift by a widow to her daughther joiatly with 
` two strangers was much moye than a mere acceleration of the daughter’s 
estate and being therefere practically a gift to «the strangers 
entitled the remote reversioner to sue to haveit set aside when the 
immediate reversioner the daughter had atted in collusion with the 
widow. It is therefore surprising to find the head-note stating that a 
daughter in Sind takes a life-estate and that Mitakshara governs Sind in 
preference to the*Mitakshara as modified by Mayukha. Not a werd to 
that effect appears in the body of the judgment. In JSagsing v. Ghulam 
Mahomea (2 S. D.S. S.C. 464 per Dayaram Gidumal J. 1903), the dottrine 
of the Bombay school, that a coparcener is competent to alien his own: 
share of joint family property, was recognizell the Court remarking that 
it had been the practice of the Sintl Sadar Court to follow the Bombay 
High Court as far as possible (see also the remarks Of, Beqman J. in2S, 
, ° ` 


i 57 « 


NO. 5] ; N JOURNAL. 


D. S. S.C. 582 at 592). In Chinku v. Utamchand (2.S. L.R. 59) the newly 
constituted: Court of Judicial Commissioner of Sind approving of the 
opinions ot pe District Judges of Shikarpur, Mr. Batty and Mr. Daya. 
ram Gidunfal, given in Mis. No. 47 of 1883 and appeal No. 65 of 1888 
respectively in favour of the Bombay School expressly decided that 
where a rule of succession among Hindus has been declared to be of 
general authority in the Bombay Presidency it should be held to be thé 
tule also in Sind except where an invariable and ancient special usage 
is alleged and proved by him who avers it. This decision is in accord 
with a somewhat similar principle which found approval with the 
Bombay High Court in 12 Bom. L. R. 487 where it was held that the 
law to be applied to a District regently annexed to the Bombay Presi- 
dency would be the law as interpreted by the Court to which the District 
was made subject. This rule would, we think, modify the rule as regards 
immigrant families to this extent that where the law of the origin and tha 
law of the domicile are containedein the same tueatise, the interpretation 
adopted by the Court of the domicile shall prevail. The cases reviewed 
give risé‘to the application of the principle ofa stare decisis and it is 
now out of the question to go back to*the Law of the Benares school. . 
*  Itmay be observed that the Law of the Benares school is not a faithful 
interpretatiton of the Mitakshara and has unjustifiably curtailed the rights 
of females which the author of the Mitakshara, an ascetic, was not loth to -° 
give them in deference probably to usage. It is a pity that Vijnaneshwar’s i 
definition of* Stridhan as embracing all kind of property acquired byg ` 
woman from whatever source has not been accepted By the British ° 
Courts, though the early view of the Bombay High Court was in its 
favour (8 Bom. H. C. R. 244; see also 1 Bom. H. C. R. 209; 130, 2 Bom." 
H. C. 10; 4 Ibid. 163; 6 Bom. H.C. R.A. C. 215 ; West and Buhles’s Digest, 
‘Intro. 64-67), notwithstanding a consensus of opinion on the point 
among Sanskrit scholars that the Mitakshara includes inherited property 
among the Stridhan (West | in 11 Bom. 285; Banerji J. at p. 301 of his 
Lectures on Marriage and Stridhan; Telang $in 17 Bom, 763; 24 M. 650 
Golap Shastri’ Hindu Law; Jolly’s Tagore Law Lectures; 24 Bom. 217 
per Candy J.; see footnote 4 Bom. L. R. Journal p. 58). Mayukha is 
equally emphatic on`the point (4 Bom. L. R. Journal 58; 24 Bom. 192 at 
199). The same view was apparently held by our own Sadar Court in 
1876 in Lirdhanv. Kana, 1 S.D.S.S. C. 37. That the author of the Mitak- 
shara included inherited property in Stridifan with all the incidents there- 
of sych as unrestricted power of disposal is clear from his simple rule of 
succession as regards Stridhan property, was the opinion of the native 
lawyers until the case-law gradually imposed the restrictions (see 1 Bor. 
2g, 448, 61; and rı Bom. at 298; 24 Bom. at 201), and is even admitted 
by the Privy, Council (30 I. A, 206, 218); though it refused to follow the 
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Mitakshara in that respect. The woman according to him" becomes a 
fresh stock of descent (see Pirdhan v. Kana). He nowhere says that the 
property should revert to the ‘heirs of the person from won it was 
inherited. ‘Butit is argued that “the Mitakshara lays down ño rule as to 
the extent of the woman’s own power over the propert. The natural con- 
clusion would seem to be that he considered this already sufficiently 
provided foras to his immediate subject, inheritance, by other awyers, and 
by the analogies to be drawn from his rules as to the estate of a male 
proprietor” (per West J. in 8 Bom. H. C. R. O. C. 244 at 264). This argu- 
ment however involves an obvious fallacy. The.rules as to the restric- 
tion of the powers of a male proprietor apply only when he is in union 
with other family members and in respect of property which has-devoly- 
ed on him by unobstructed heritage. But in’tlte case of,a woman she 
succeeds like an ordinary heir by virtue of obstructed heritage. There- 
fore the considerations that arise in restricting the powers of a malé 
` proprietor at least as regards immeveable property are irrelevant in the 
case ‘ofa woman. On the contrary on the anology ofa male proprietor 
succeeding by obstructed succession, with absolute powers of ‘disposal,’ 
she ought to have the same powers over the property that.she so inherits. 
Then again why should a distinction, in the estate of a widow, mother 
and other females inheriting from males and coming into the family of 
*. propositus by marriage (24 B. at 214; 30 B. 229) on the one hand, and of 
Ahir sister and other females not coming within the former class‘tn 
* the other hand, htve been made at all. Ifthere-were any restrictions . 
* atall over thepowers of females, the restrictions should have been carried 
to all females without distinction. Such a consequence has been consist- 
“ently maintained by Bengal lawyers who refuse to recognize inherited 
property<s Stridhan. The truth however would seem to be that Vijna- 
neswaraihtended to giveall women their full rights without any curtail. 
ment, as his theory dfsuccession is based upon propinquity and according 
to him he who takes the inheritance shall give the Pinda and not the 
contrary. There,is, therefore, no substance on principle in the distinction 
which our Courts have made between the estate of a widow and mother- 
etc. on the one hand, and of a daughter, sister gtc. on thesother. The texts 
of Manu and Brihaspati, on which the distinction as regards the daughter 
has been made, relate to her right to inherit the estate and do. not refer 
to the mature ar extent of her right (1 B. H. C. 130). Sister’s estate Stands 
on no express texts but follows from her position being analogous to 
that ofadaughter (1 B. H. C. 117). The estate of a mother is rested 
upon the analogy her position has to that of a widow ina Hindu 
family. Her rights have been swept away by a judgment (6 Bom. H. C. 
R. A. C. 215), which rests upon adictum in 2 Bom. H. C. R. ro impliedly 
overruled by, the same Judge in é Bom. H. C. R. O, C, 1 and now Stand 
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permanently condemned on the ground of stare decisis (9 Bom. L. R. 
1187). The widow’s own rights have been curtailed on the authority of 
certain tecidiclating to a remote past, which have been explained away 
by writers of Nibandha treatises, such as. Vyavahara Mayukha, Vivade 
Chintamani and Vivada Ratnakara, to bring about harmony with the 
conditions Qf the times they were living in, After a joint family has" 
once got broken up, as is the case when a woman succeeds, no -equitable 
consideration arises in preferring remote agnates of the person from 
whom the property is inherited to a woman’s own heirs. It is now too late 
to expect thata woman will ever succeed in regaining her full tights but it 
is but fair that what rights have been hitherto conceded to her, though grud- 
gingly, ought not to he wrested from her again. Such a tendency however 
has actually begun with the'case of Gadadhar Bhat v. Cha ndrabhagabai, 1 
Bom. 708, which has wrested from a widow her power to will away the. 
moveable,property inherited by hesfromher husband, in deference tp cer- 
tain remarks of the’Rrivy Council in Thakoor, Deyhee v. Rai Balukramt (11 
M.I. A..475)and Bhagwandeenv. Myna Baee(11 M.I.A. 511), though these 
decisions expressly" excluded Bombay from’ their operation. But this. 
difference being based upon the doctrine of reverter should logically have 
been exfended to the casé of a daughter in whose case also the Privy 


Council (30 I. A. 202, 209; 25 All. 408, 476) applied the same doc- °." 


tring. Yet this was not done in 3: Bom. 453 on the ground that the” 


daughter’s estate in Bombay was absdlute. So was the widow’s in move-° ° 
ables, and the doctrine of Mitakshara that inherited propert? is Stridhan °. 


wag negatived in case of both. Why then the distinction? The case in 
17 Bom. 708 was followed in 26 Bom. 220 and 28 Bom. 457. This 
tendency has reached its climax in the case of Pandharinath y. Govind, 32 
Bom. 59 which, denies her power of disposal even in her life-tinte. We 
have, however, a check to this tendency in the case of Ganfatrao vsGopal 
Rai, 10 Bom. L. R. 210, where Beaman J. sharply criticizes 32 Bom. 59 
and even doubts the decision in 17 Bom. 708. {he decision in 32 Bom. 59 
being of a Division Bench and against the ĉurrent of authority to the 
contrary, will of course not be considered as binding even in the Presi- 
dency’ proper. So far as ôur own Province is concerned it has been 
expressly dissented from in 4 S. L. R. 77 by the Judicial Commissioner, 
thoughshe does not go so far as Melvill J. in Pirdhan v. Kana x S. D, 
S. S. C. 37. The cases beginning from 17, Bom. 708 show that a re- 
action has set in against the rights of females even in the Bombay High 
Court? i 

The texts of Smritis discussed in the judgment in 32 Bom. 59 seem to 
have been misunderstood for want of correct translation. The first text of 
Katyayana, quoted at p. 70 of the reports,is understood to confine absolute 
power ofa widqw tosthe moveable property that she receives from her hus- 
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bandas a gift. But the word @I4 (daya) in the texts, translated as,a gift, is the 
well known technical term for heritage, but in order that the frst clause of 
the text may harmonize with the second which says that a yoman when 
the husband is living should preserve it, we are forcedto interpret daya as 
heritage or gift so that if it is a gift, a wife is required to preserve what 
She receives as a gift as long as her husband lives (see the rendgring of daya 
in p. 273 Ghose’s Hindu Law). Where the notion of gift alone is sought’ to 
be made out, the word @U da#ta (given) or IA dana (giving) is expressly 
used as in the text of Narada referred to at p. 69 of the report. Then again 
there are no such qualifying words in the text as ‘if it be moveable’. The 
next text of Katyayana in general terms restricts the enjoyment of the 
estate of a widow that she inherits, until her death.,As thisis a restrictive 
text, it must be so construed as to-harmonize ‘with the former ands such a 
. reconciliation is effécted by confining it to inherited immoveable property 
` only for that only canngt be used, otherwise thah mere enjoyment till 
death, while moveable property has to be spent im*use specially ifit 
is cash and there is no sense in saying that it has to be enjoyed (with- 
_ out destroying the corpus). The first text therefore refers to all 
other property which a woman. acquires from+her husband, whether 
by inheritance or gift. Such an interpretation, though somewhat 


*.+ modified, has been actually adopted by the author of Vivada Ratnakara 


(See Sitaram Shastri’s Edition p. 40). The next text of Katyayana „also 
restrictive has been explained away by Nilkantha as inyolving only a 
prohibitioneof gift of money or the like to Bandi, Charana or like swind- 
lers, thereby implying that in other cases such a gift, mortgage or sale may 
be made. The next text referred to is that of Brihaspati, which is one of 
those conflicting texts of Brihaspati which denies widow’s right to inherit 
immoveable property (Ghose’s Hindu Law, pp. 235, 271.), and affirming the 
the right to moveable property says nothing as regardsthe mode of enjoy- 
ment. The word Sud (Jabheta), in the text, does not mean ‘shall enjoy’ as 
is wrongly rendered, but if means ‘shall take’ (see Ghose, p.272). In fact 
where even the right of other heirs. is affirmed; thesame word ora 
synonym such as SHY : (apnuyuh) (shall receive) is used (vide the second 
text of Katyayana referred to above). Even where the word YS -(dhuny) 
‘to enjoy’ is used some qualifying words such MAST (yavajjivana) of 
AMAA (yavat sampivmana) (as long as she lives or ATARI (ama- 
ranat) (till death) are used tô limit the mode of enjoyment (see text No. 3e 
Ghose p. 269 No. 2 p. 274 text No. 1 p. 273). Another text of the same 
Brihaspati (text 3 p. 27), uses IGM (adaya) (having taken), to affirm her 
right to succeed to both moveables and immoveables. Mayukha explains 
away the restrictive text of Brjhaspati which appears to be more artcient 
by confining its operation to a wife having no daughters i, e. the, restric- 
tion does not govern the case of a wife having daughters, who can there- 
. . i , 
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fore succeed to tmmoveable property also. From an examination of 
these texts it follows that a widow has unrestricted estate at least in 
moveable pyoperty, and the early opinion of the Bombay High Court was 
therefore based on a correct interpretation of Mitakshara and Mayukha. 
Now we pass on to the discussion of the case-law that we have in 
reference tg the question whether Mitakshara of the Bombay schodl 
yields in Sind to Mayukha in cases of conflict between the two.. We may 
clear the ground at once with the statement that there is no authoritative 
decision óf the highest tribunal on the point, though the question has 
come up before that Court in at least four cases viz., Pirdhan v. Kana, 1 
S. D. S. S. C. 37; Murlidhar v. Nagru, ibid. 484; Chinku v. Uttamchand, 
2 S. L. R. 59 at §3; and Halima v. Asibai, 4 S. L. R. 77, and not 
decided much to our regret. Failing such an authority, we must find out 
how the question has been treated by the Courts of the lower grade. The, 
first case.of which we areaware is Mis. No. 47 of 4883 of the District Court ` 
of Shikarpur in whfich Mr. Batty, late a Judge of the Bombay High Court, 
decided.that Mayukha applied to Sind. Next case was appeal No. 109 of 
1883 in which the’same Judge has reiterated his opinion in favour of the, 
Mayukha. He remarks: “It is not disputed that Sind is without any 
authoritative decision df the applicability of Mayukha in the Province. 
Evidence as to the recognition of a contrary practice is vague and unsatis-..+ 
factory.” Inappeal No. 65 of 1888 (District-Court Shikarpur—Gurdinosing 
v. Harising).Mr. Dayaram Gidumal, relying upon Pirdhan v. Kande - 
(Hoonahan’s Reports p. 77 at 82 and Mis. No. 47 of 188%, Shikarpur 
District Court) decided the question in favour of Mayukha, in the following 
words: “Asa Hindu native of the province I am in a position to say ° 
that this decision ( Mis, No. 47 of 1883) is in perfect accgrd with 
the legal consciousness of the people. I can also say «that the 
customs in foree in Sind tally with those in Gujerat.”, And 
he generally laid down that “the accepted’ opinion in the legal profes. 
sion and in the Courts is that Hindu Law gs understood in Western 
India is the law-which governs Sind in the absence of any special lodal 
usage.”. In 1894 the District Judge of Karachi (T. Hart Davies) 
showed his leaning in favour of the Mayukha in these words: ‘In 
fact; we should find ourselves landed in endless difficulties ifa separate 
Hindu Law‘was to be set up for this part of the presidengy which has 
much mnorein common with Gujerat than with dny other patt of India” (1 S. 
D. S. S. C. 484 at p. 486). This learned Judge arrived independently 
at th® same conclusion as Mr. Dayaram Gidumal. In the case of 
Lachmibai (Mis. No. 34 of 1899 of the Karachi District Court) the decision 
wag again in favour of the Mayukha and, Mr. Dayaram’s decision was 
approved of. In 1898, in the case of Bechibai v. Matil Bai, the District 
Judge of Hydeyabad (R. Knight) remarked: “ The Hindu’ Law appli- 
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cable to Sind has never yet been definitely determined so far as.I am 
aware” and quoted Mr. Dayaram Gidumal’s decision in No. 65° of 1888, 
without expressing any dissent from it, in the following termg: “I have 
had the privilege of reading a Judgment delivered by the learned Judge 
of Shikarpur in which he expresses his opinion that it is the Mayukha 
law that applies to Sind but even under this the adoption would -seem 
more than-questionable.” (2 S. D. S. S. C. p. 7 atp. 11). In No. 128 of 
1903 (District Court of Sukkur-Larkana formerly known as Shikarpur 
District Court, decided in 1904) the District Judge Mr. Leggatt re- 
marked: " The particular parts to which Mayukha applies are Gujarat 
and Island of Bombay. I am not „aware of any authority which 
disposes of the question whether the doctrine of Mayukha should prevail 
in Sind but Iam inclined to hold that as a general rule they should 
not override the provisions of Mitakshara itis safest to hold that in Sind 
the latter is the paramount authpritye”’ This cfearly shows .that the 
earlier decisions of his own Court were not brought te‘his notice or his 
decision would haye been the other way. In appeal No. 106 of1907 of 
the District Court of Sukkur-Larkana the view of Mr. Leggat prevailed 
with Mr. Lilaram Vatanmal in preference to that of Mr. Dayaram Gidi- 
mal and so also recently, in appeal No. 162 of roto of the same, Court, 
*+* with Mr. Murphy. These decisions have hitherto been the main guide 
“to the Subordinate Civil Courts .in determining this question. In 
* *Mis. Appeal No? 10 of 1895 the Subordinate Judge ef Hyderabad 
° (Mr. Tilakcfand Lala), subsequently joint Judge of Shikarpur, decided 
in favour of the Mayukha. He reiterated his opinion again in Khub- 
` chand v. Isardas (suit No. 46 of 1895) where the point decided was that 
under the Mayukhaa son cannot sue his father and uncle for partition in 
the life-fime of the father against his will and this decision was confirmed 
in appeal by Mr. Gtoster, District Judge of Hyderabad: In suit No. 736 
of 1906, Thakurdas Tikamdas, (Sub-Judge of Sehwan,) followed Mr. 
Leggatt’s view and decidedin favour of Mitakshara and his decision was 
upheld by Mr. Lilaram th appeal No..106 of 1907. In-suit No. 1659 of 
1909 the Joint Sub-Judge of Rohri (Mr. Thakurdas Naraindas) relying on 
the decision of Mr. Dayaram Gidumal and the similarity of customs in Sind 
with those of Gujerat decided in favour of the Mayukha. The founda- 
tion for holding that Mayukha is the governing authority are the juilgments ; 
of Mr. Batty in’ No. 47 of 1883 and of Mr. Dayaram Gidumal in Nod. 650fe \ 
1888. As regards this latter Judgment Mr. Hayward in 4 S.L. R, p. j 
77 at p. 78 remarks that Mr. Dayaram Gidumal appears to havé been 
guided mainly by his personal opinion in favour ofthe Mayukha. And 
yet this personal opinion, which we dotibt if it was really so, gs it 
rested on pyevious authorities and correct premises, and the judgment of 
Mr. Batty in No. 47 of 1883 formed the basis of the decisjon of Mr. Lucas 
> ` e (J 
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and Mr. Crouch, in 2 S. L, R. 59, and from the approval they re- 
ceived’ wa ‘are justified in assuming that the Court’s leaning was in 
favour of the Mayukha. i 
` From this review of cases we find that the preponderance of 
authority in the Courts of the lower grade is in favour of the Mayu- 
kha. This preponderance of authority confirms our view that thè 
law prevailing in Saurashtra ought to determine the lex loci of 
Sind. The Mayukha being the paramount authority in Saurashtra, we come 
to the conglusion that the law applicable to Sind is the Mayukha though 
the Mitakshara of the Bombay school ig nat to be disregarded where it 
does not conflict with the Mayukha. Indeed even in parts of the Presi- 
dency where the authority of the Mitakshara is paramount, it has been the 
settled practice of the Bombay High Court to invoke the aid of 
the Mayukha where the Mitakshara is obscure or silent*so as to brjng them 7 
info harmony (10 Bom. L. R. 389,8.c., 32 Bom. 300; 17 Bom. 114 ` 
atp. 118; 30 Bom. 431 at p. 442, B.C.) ° j wa 
It will thus appear’ that the Mayukha is getierally followed by Hindus 
ini Sind (4 S. L. R. 78). Only a few cases are -referred tb above. There f 
must be many more if the files of the Subordinate Civil Courts in the 
Province are searched. . Apart from historical considerations, what 
external sndications we have are in favour of the above view. A mother 
is never known to have been preferred to the father as an heir, nor are ° 
half brothers known to succeed beforé the full brother’ son’s»nor again » - 
are daughters ktfown to have been preferred to sons in the cage of succes. e 
sion to non-technical Stridhan’of a mother. 

We, therefore, express a hope that a general practice in favour of the 
Mayukha in vogue at least since 1883 will not be disturbed whgn the 
question comes up again for decision by the highest tribunal-of the 
‚Province, though having regard to the very few points in which the 

| Mitakshara,and the Mayukha differ from each other, the question at issue, 
/ loses much of its importanceyat least in practice. 
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GLEANING. ; 





TRESPASS BY AEROPLANE. 3 


T H E art of flight"has progressed so rapidly, and aed fights 
= are®.of ‘such frequent occurrence, that the question of trespass by 
flying over a person’s land merges from an abstract subject for discussion 
into a matter of the greatest practical importance. The following ob- 
servations discuss (1) the proposition that itis an act of trespass merely 
to fly over a person’s land, and (2) the right of a landowner forcibly to 
eject a trespassing aviator. 

(1) To constitute trespass, which may be defined as the wrongful 
entry upon or the interference with the possession«f the land of another 
person, proof of gntry either actual or constructive is necessary. Con- 
structivd entry includes every interference or entry other than actual 
or physical entry, and it is sumitted that, on the existing authorities, 
the flight by an aviator over the land of another without -alighting is a 
constructive entry, and constitutes an act of trespass. | ‘* 

Cujus est solun ejus est usque at celum. He "who possesses land 
possesses also that which is above it, but whether the owner of land càn 
maintain an action for trespass against aman who uses the air above his 
land by flying in an air-machine has been doubted by Lord Ellenborough, 
but affirmed by Lord Blackburne In Pikering v. Rudd, (1815) 4 Camp. 
219, where, the defendant nailed to his own walla board so as to over- 
hang the Plaintiffs close, it was held by Lord Ellenborough that an 
action for trespass would not lie against a man for interfering .with 
the column of air superincumbent on a close, but that the proper 
remedy - for any damage arising from the board -overhang- 
ing the close would be by an action on the case ; otherwise it would 


` follow thatan aeranaut would be liable to an action of trespass guare ` 


clausum fregit at the suit of the occupier of every field over which his, 
*balloon passed in the cofrse of his voyage. Lord Ellenborough’s dictum 
was questioned fifty years later in Kenyon v. Hari, (1865) 6 B. & S. 249, 
252, wherein Blackburn, J. (as he then was), said, “I understand the good . 
sense of that doubt, though not the legal reason’ of it”; and it is difficult 
to see how Pickering v. Rudd is an authority of assistance to thé argu- 
ment that fight over a person’s land is not an act of trespass, ‘From the 
judgment of Lord Eilehborough it is clear that he was of opinion that, 
although no action of trespass would lie, the proper remedy would have 
been by an action on the case, It must not be forgotten that this case 
was decided in the year 1815, when, as was recently observed in the 
Court of Appeal; the form ef an action was of the utmost import4nce in 
the eyes ef the court, and when there was no machinery by which an 
Lg ° ë 
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action of trespass. could be turned into an action on the case. The old 
distinction. between an Act which itself occasioned a prejudice and an act 
& consequente from which was prejudicial, was abolished by the „Tules 
of the Suprène Court under the Judicature Acts, and the one. action 
of trespass now covers both an action of trespass and an action on 
the case. i 

It is submitted that the occupier of land is entitled to the free user 
of the air above his land. Although there is no right to air under the 
Prescription Act, or as an easement by prescription from the time of legal 
memory, it has been held that a vestry or a board of works in whom is 
vested the management and control of the streets situate within their 
district are entitled to so much of the air above the streets as is compa. 
tible with the ordinary user thereof. In Wandsworth Board of Works v. 
United Telephone Co., (1884) 13 Q. B. D. 904, the defendants syspended F 
frm chin eys telephéne wires agross a street. | An injunction restrain- `’ 
“ng, the defendants was granted by Stephen, J., which was dissolved by 
the Court, of Appeal, thé ratio decidendi being, not that the air above the 
surface of the street was not vested inthe plaintiffs, but that although p 
the plaintiffs were entitled to s» much of the area which was above the 
surface as was the area of the ordin iTy user of the street as a streét, the- 
suspensidh of wires from chimneys did not interfere with the ordinary 
user of the street in question. It is clear from the judgment of Brett, M. R., 
that*he did not question the law as stated by Lord Cake, and that not 
only the owner of land under a grant is entitled to the free user of the air 
above the land, but that the word “street ” in an Act of Parliament 
includes the air necessary for the ordinary user of the street. 

Moreover, it is common enough to commit trespass by wyongful 
entry below the ground as by mining, and there seems no reason why 
wrongful entry above the surface should not similarly constitute an act of 
trespass. The improbability of actual damage in irrelevant to the pure 
legal theory, neither is it necessary that there should be force nor un- 
lawful intention; there seems every reason to support the proposition that 
the mere flight over a person’s land is an act of trespass, and that an action 
would lie against the offending aviator. 

(2) The owner of land upon which a trespass is committed is entitled 
to remove the trespasser, and may use in so doing that degree of. force 
which is necessary to eject the wrongdoer.” ‘The right tò eject being a 
remedy whereby. the owner of property may assert his tights, the following 
questio# may shortly come before the Court to be decided. 

Acts of trespass to land have been committed by A. flying repeatedly 
at a jevel within the height of ordinary buildings over B.’s land. B., ins- 
tead of bringing an action for damages, of for a declaration that A. is a 
trespasser, or to restrgin him from further acts of trespass, determines to 
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terminate at once the annoyance by exercising his right of ejeċtment. 

It is not easy to see how the owner could enforce his right, "except 
by shooting at the aeroplane with the object either of frightening the 
aviator away, or of “ winging” his machine and compelling the aviator ‘to 
descend; and the question at once arises, would the owner be committing 
am illegal act, and what would be his liability if the aviator were (a), 
injured ; (b), killed. 

(a) It is clear that if B. shot at A.’s aeroplane without warning and 
without taking any precautions he would be committing a criminal offence. 
It may, however, be argued that* a ‘prudent course would absolve the 
owner from any criminal liability arising from the consequences of his act. 
It may be said that the owner should, in the first place, fire a blank 
cartridge as an invitation to A. either to fly away or descend,. just as a 
„gunboat ¿warns a foreign trawler fishing in prohibited waters by firing a 
“blank shot across the bows of the offending crafte If a blank cartridge 
had. nb effect, B. should, before actually shooting at the aeroplane, fire 
ball catridge past the aerdplane, so that the* whistling of the bullet 
_ through the air might indicate tq A. that B. was serieusly determined to 
‘compel him to descend. Having taken the above preliminary steps, in 
addition to the precaution of engaging a skilled marksman and mecha- 

.., nician to shoot at the offending aeroplane, it may be argued that to fire 
eat A.’s aeroplane would be neither an act of unnecessary violence, nor for 
e that matter a criminal act at all. 

s The agswer to this argument is that it is a felony punishable with 
penal servitude for life, unlawfully and “maliciously to shoot (or even 
attemp to shoot) at a person with intent to maim, disfigure, disable, or 
do any, other grievous bodily harm, Although there may be no mene 
to maim *or disfigure, the object of the shooting is to disable the aero- 
plane,and there is sufficient mens rea, therefore, to constitute the above 
felony. It is a misdemeanour, also, punishable with five years’ penal 
servitude, unlawfully and maliciously to wound any person, or inflict any 
grievous bodily harm upaf him: and i in R. v. Ward, L. R. 1 C. C. R. 256, 
it was held that a man who fired a gun at a boat with the object of fri ht- 
ening away the occupant, and who wounded him owing to the boat being 
suddenly slewed round, was rightly convicted of malicious wougding. ` 
It does not appear from the report of the case that the prisoner. was the 
owner of the water upon which the boat was, nor that he waf énforcin 
a legal right, but it is not likely that the courts would draw so fine a 
distinction between this case and that of an owner protecting his pro- 
perty, and therefore the act of shooting at a trespassiag aviator, or even 
merely of pointing a gun which the owner knew to be loaded, would be 
the commission of a criminal offence, and of an act of unnecessary violence. 

(b). if the. result of the Shooting were fatal, the owner would be 
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guilty of manslaughter, even if it is assumed in his favour that no offence 
under 24 & 25 Vict. c. too, has been committed. 

_ It isa principle familiar to all that every criminal offence involves 
the mental tondition of a “ vicious will” or “intention,” and that there 
must be some form of mens rea, i.e., the wrongdoer must (1) be able to 
“help doing” what he does, (2), know that he is doing a criminal act, and 
(3), every sane adult is presumed to foresee and to intend the natural 
consequence of his conduct. Assuming that the owner has the right to 
eject trespassers, and that he has used the only force which can under 
the circumstances be used by him, it would be idle for the owner to argue 
that he did not know that a fatal accident might result, or that it is im- 
possible to foresee sych a contigehcy arising, or that, taking everything 
into cqnsideration, such as the care with which he had fired at the aero- 
plane, and that he had warned the aviator of his intention to, shoot, he 
had not in law intendéd the natural consequences of his act. 

But the opinion has been expressed by Denman, J., in R. v.°Prince, 
L. R. 2C. C. R. 154, that criminal liability may exist even where there is 
an intention to do‘some act which is wrong, even although it does not 
amount to a crime; whilst Bramwell, B., giving judgment in the same 
case, actually went so faras to say that the intention to commit an act 
only morally wrong was sufficient mens rea. 7 
_ , However much this latter view may be questioned, it is clear that™ ~ 
criminal liabijity exists where there is an intention to commit a crime» ° 
‘even although it is not the particular crime in fact committed, or where e 
there is an intention to do a tortious or wrongful act which yet falls short 
ofa crime. To shoot with fatal result at a trespassing aviator, without 
warning and without taking precaution, would be manslaughter (assuming 
always that 24 & 25 Vict.c. 100, does not apply), because the owner 
intended to commit and did in fact commit an act which was avrong 
Neither would the taking of precautions, as suggested above, absolve the 
owner from liability since every sane adult is presumed to intend the 
natural ‘consequences of his conduct, and is assumed by law to have 
the power of foreseeing these consequences. From whatever point the 
question is approached, it seéms clear that the owner would not be able 
to enforce his right of ejectment, but would be obliged to rest content 
with hig might of action for damages or fora declaration, or fogan injunction 
to restrain further acts of trespass. ore . 

In view of the present stage of development arrived at by the science 
of avidtion, the writer ventures to suggest that the landowner has at his 
“command all the remedies he requires, and to express the hope that no 

landford will be tempted, shotild he read this article, to institute pro- 
ceedings for trespassagainst anaviator nftrely for flying over the owner’s 
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RECENT ENGLISH CASES. ` 





ACCORD AND SATISFACTION—Chegue sent by third party. in settlement 
of claim—Cheque retained on account. The defendant gave a promissory 
note to the plaintiffs for 1,500 rupees. The defendant’s father without 
any agreement with the plaintiffs sent them a sum of 650 rupees in full 
settlement. The plaintiffs did not accept that sum as in full settlement 
of their claim, but retained it on account, gave the defendant credit there- 
for, and then sued him for the balance. Held, that there was no accord 
and satisfaction, and that the plaintiffs were entitled to recover. 
Punamchand Shrichand and Co. v. Temple (27 T. L. R. 178). 


COMPANY—Action to rescind Contract for Shares— Unpaid Calls— 

Notice to, forfeit Shares—Inierim Injunction restraining forfeiture. if, 
“while an action is pending against .2 company for the rescission 
of a.cdntract to take shares, the cSmpany give notice eto the plaintiff. to 
forfeit the shares in consequence of non-payment, Of calls, the Court will, 

on the plaintiff paying into Court the amount of the call with interest, 
“restrain the company until the trial of the actign from forfeiting the 
shares. Jones v. Pacay Rubber and Produce Company, Limited (1 git, I 

1, Ch. 455). ) l 


we ConTRACT—Rescission—Innocent misrepresentation. Per J OYCE@ J.~ 

* * An agreement for a lease, duly perfected bya deed, cannot be set aside 
e for innocent® misrepresentation. Milch v. Coburn (27 T. L. R. 170). 

EDUCATION—Child at school exposed to danger—Negligence of teacher 

—Liability of education authority. The plaintiff, a girl of 14 years of age, 

a pupil at a public elementary school, was sent by her teacher, for the 


teacher’$ own purposes, to poke the fire and draw the damper in the’. ` 


-teachér’s private room. The plaintiff obeyed, and in doing what she was 
told to do her clothes caught fire, and she wasinjured. In an action 
against the teacher and ethe education authority claiming damages in 
respect of her injuries, the jury found that it was a negligent thing on 
the part of the teacher to send the plaintiff to attend to the fire, and they 
found a verdict in favour of the plaintiff. Held, that the teacher was 
liable, but that as what was done by her was done, not as part of the 
carrying on af the school, but fora private purpose of her own, tha educa- 
tion authority ‘were not liable for her act. Smith v. Martin (27 T.L.° 
R. 165). 


(J . 
EVIDENCE—Privilege—Public policy—A ffairs of State—Statements to 
Lord Chamberlain. The Lord Chamberlain cannot be compelled ta dis- 
close in evidence communications made to him in his official candy. 
‘West v. West (27.T. L. R. 189). ° ° ° 
v 
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InFANT— Apfrenticeship deed—Covenant not to practise within certain 
area after cessation of apprenticeship—Breach of Covenant—Injunction. 
The rule that an action will not lie to enforce a covenant entered into 
by an infant in an apprenticeship deed applies only to covenants whigh 
it is sought to enforce during the currency of the apprenticeship. A 
covenant to do or abstain from doing something after the ap- 
prenticeship shall have ceased may, provided that the deed as a 
whole was for the apprentice’s benefit, be enforced against him by action. 
By a deed of apprenticeship the defendant, an infant, bound himself 
apprentice to the plaintiff in his business as an architect and surveyor 
for the term of four years. The deed contained a covenant by the de- 
fendant not to carryton within ten years after the expiration of the term 
the business of an architect or surveyor within ten miles of the town 
where the master resided. There was evidence that’no architegt in the, 
town would accept as an apprentite,a person who refused to enter into’ 
a similar restrictite covenant. Held, (1) that, having regard tothe im- 
possibility of the defendant-obtaining instruction except upon the terms 
of his entering into the covenant, the covenant was reasonable; (2) that 
as it did not come intoroperation until after the termination of the ap- 
prenticgship it was enforceable against the defendant by injunction. 
Gadd v. Thompson (1911, 1 K. B. 304). : 


* INJUNCTION— Mandatory injunction—Contract for maintenance of struc- ‘ 
ture bearing defamatory inscription. The Court will not enforce py mandatory k 
injunction a contract to maintain a structure which bears an inscription 
calculated to hold up a public institution to execration and to provoke a 
preach of the peace. Woodward v. Muyor(27 T. L. R. 196). 


NEGLIGENCE—Cause of Action—Injuria sine damno—Céntract of 
T. wage—Tow sunk by Negligence of Third Party—Loss to. Tug Owner of 
Towage Remuneration. A steam tug belonging to the plaintiffs was 
engaged under a towage contract in towing 2 ship when a steamship, 
belonging to the defendant, by the negligence of the defendant’s servants, 
cd4me into collision with and,sank the tow. No damage was caused to the 
tug or her equipment by the collision. In an action brought by the 
plaintiffs to,recover from the defendant as damages the amount of towage 
remuyérdtion which they would have earned.if they had eompléted the 
' towage contract. Held, that the plaintiffs had-no cause of action, for, 
althoygh there was negligence on the part of the defendant’s servants, the 
loss of towage remuneration was not damage to the plaintiffs which 
. was the direct consequence of the negligence so as to be recoverable 
a Naw. La Societe Anonyme de Remorqyage a Helice v. Bennetts (1911, 
P. 243 e ` a ® 
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UNDUE INFLUENCE—Parent and child—Mortgage by unmarried 
daughter to secure parent’s debt—Presumption of parental influence— Onus 
of proof. ‘Transactions in the nature of bounty from child to parent are 
in equity always regarded with the greatest jealousy when taking place 
before the child is completely emancipated from the parental influence, 
and this principle is not confined to gifts or donations properly so called, 
but extends to other benefits; for example, toa security executed in 
favour of the parent’s creditor. In the case of a daughter, who, having 
no means of subsistence of her own, continues, after coming of age, to 
live under her father’s roof, the parental influence almost necessarily 
continues, and the mere fact that she has for some years been of full age 
does not put an end to the presumptiorr that she is spill acting under that 
influence. Where, therefore, the parent borrows money upon -the secu- 
rity of a document executed by an unmarried daughter living under his 

“roof it is Incumbent upon the lenderto ascertain and assure himself not 
only, that she understood what sh® was doing, but also-that she was not 
acting under parental influente. The London ang Westminister Loan ang 
Discount Co. Lid. ~. Bilton (27 T, L. R. 184). s 


REVIEWS. i 
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e The Law of Prohibition. By H.R. CurLewis, B. A. LL. B., and D. S. 
EpwaRas, B. A., LL. B., Barristers-at-law. With a chapter on the 
Practice in England, by W. J. WRoTTESLEY, of the Inner Temple, 
Barrister-at-law. LONDON: Sweet and Maxwell, Ltd., 3 Chancery 
Lane. W. C. 1911. Roy. 8vo. Pages xlivand 507. Price 358. 


u Prohibition,” says Chief Justice Griffith, “is a writ issued to restrain 
an excess of jurisdiction (or sometimes a wrongful exercise of jurisdiction) 
on the part of an inferior court acting in the assumed exercise of judicial 
functions.” (R.v. Edwards, Ex parte Howells, 7Q.L. J. 25). The writ 
of prohibition differs from that of habeas’c.rypus in that whilst the latter 
goes to remedy a wrongalready done, the former operates to restrain the 
aggressor before the intended mischief is carried into effect. This form of 
remedial justice can be traced as far back as the third year of Edward I. 
when “a proltibjtion was grapted and after an attachment against the . 
bishop and the official for holding plea after the prohibition.” In Jater 
times, the writ was employed with such frequency as to lead in the reign 
of James I. to the remonstrance of the clergy, known as articuli cleri, a 
remonstrance that proved ineffectual. The lite-history of the writ 
became, in recent times, studded.with expressions of Opinions so greatly 
contradictory in their nature, that we find Lord Denntan expressing 
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himself’ sornewhaț, unreservedly: "There is no title in our law under 
which; if'we look to the facts appearing in the several cases, 
more confasion and contradiction may be found. If we were from 
these bound:-to lay down a practical rule for arranging by classes when 
the writ ought to be refused and where granted, the difficulties of the 
task might probably be found unsurmountable.” These difficulties have 
after ‘all been surmounted and we find in the book before us principles 
- clearly and neatly drawn out from the conflicting mass of decided cases. 
The learned authors are members of the Australian Bar. The cases of the 
Courts of Australia and New Zealand-have been numerously noticed. The 
grounds upon which the writis usually granted are : (1) Excess of jurisdic- 
tion; (2) Prohibition in aid ; (3+Abuse ofnatural justice, (4) To restrain 
Spiritual Courts frond holding trial in a manner contrary to the law of the 
land ; (5) Misconstruction of statute ; and (6) To restrain a public nuisance 
or the committing of waste. To gach of those grounds, a ‘chapter ig. 
assigned.’ In six,more chapters; the procedural law is examised in a 
manner that evince$ learning and assiduity- Mr. Wrottesley has added a 
‘couple of chapters, that deal with parties, practice and costs on the subject 
in England. Taken as a whole, the book deals with a subject of unusuat 
interest, ` 
° . 
The Annual Digest, 1910. By JOHN MEWS, Barrister-at-law. LONDON; 1 
* Sweet and Maxwell Ltd., 3 Chancery Lane, W. C. r911. Roy 8vo. , 
Pages xvi and cols. 454. Price 15s. Mad ` 
Tuis annual supplement to the Digest of English case-law does not 
require any words of introduction to our readers. Its greatest recom- 
mendation is its punctuality in appearance; and the key-noteof its popu- 
larity lies in its arrangement of titles and cross-references which are in 
consonance with those adopted in the principal work. The publishers 
have also issued with ita “noter up” for 1910. It is ‘printed on one 
side of paper, and is meant to facilitate the noting up of cases. 
e 








Statutes of Practical Utility passéd in 1910. By W. H. Aces, M. A., LL.M., 
* ofthe Inner Temple, Barrister-at-law. LONDON: Sweet and Maxwell, 
. Ltd., 3 Chancery Lane, W. C. 1911. Roy. 8vo. Pages ix and 
868-1198. Price 7s. 6d. 2 
HE year 1910 marks the close ofthe comparitively short but success- 
ful reign of Emperor Edward VII. whose sad demise is regarded not only 
as a flational loss but was the subject of universal grief throughout the 
civilised states of the globe. It alsostrikes the beginning of another reign, 
whgch is fondly looked forward to as brimful ofevents. Eightand thirty 
statutes were passed in the year, ott of which twenty-one have been 
selected for this IPERE These include the Finance Act I910, and 
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the Licensing (consolidation) Act, 1910, which have raged, in England, . 
controversies far reaching in their consequences. The notes arecompiled 
from the incorporated enactments and selected statutory rules. 





The Solicitor’s Clerk. By CHARLES JONES. LONDON: Effingham Wil- 
* son, 54 Threadneedle Street. rgrz. Seventh Edition. Crown 8vo. 
Vol. I. Pages viii and 287. Price 2s. 6d. s 
THIs is the first volume of Mr. Jone’s well-known work. It contains 
an amount of information laid out in order, which is calculated to be of 
use to one who intends to be, or one who already is, a lawyer’s clerk. 





A Synopsis of the Law of Inam, Saranjam and, Watgn. By GANESH P. 
MURDESHWAR, B. A., LL. B., .Vakil High Court. BOMBAY: The 
, ` Karnątak Press.’ 1911. Demi 8vo. Pages 80. Price Rs. 1-8-0. à. 


IN the present curriculum of the’ University of Bombay for-the exa- 
mination of the degree of Batchelor of Laws, the land tenures in tHe 
' Bombay Presidency, occupy one paper and carry one-sixth of the totals 
number of marks prescribed for tht examination. A branch of the subject 
is the law governing Inams, Saranjams and Watans. ‘These subject are here 
outlined for students of law. Each of the thfee tenuresis deal with 
"+ briefly in this brochure. 





e 
° Fhe Current Index of Indian Cases rgro Criminal Part. Published by 
= T. A. VENKASAWMY Row. Mapras: The Law Printing House, 
Mount Road. 


OF the law publications. called into being by the late Mr. Sanjiva 
Row, thé £urrent Index is, in our opinion, the most serviceable. It 
chronicles month by month the headnotes of cases appearing in the 
Law Reports published in this country andthe cumulative part at the 
end of each year is extremely useful. oe 

e. 

The Verbatim Reports of cases under the Dthkhan A griculturists’ Relief Act 

(XVII of 1879). By Nanasaat LALBHAI, Pleader, Surat.’ Tort. 
Roy. 8vo. 1911. Pages xiiand 420. Price Rs. 4-8-0. 





Cases decided under the provisions of the Dekkhan Agriculturists 
Relief Act, 1879,.and reported.in the Bombay Reports, are here “grouped 
in the order of sections. The idea is suitable toa short enactment. ` 
The book will, we expect, be useful to lawyers in handling cases wnder 
the Act, 
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CUSTOM, ITS RELATION TO STATUTE LAW. 


HILE Aristotle was living with his father ùt the semj-barbarbus 
Court of the Macedonian king, Pella, the customs of that rude 
région appeared toshim so very interesting that he made them hi8 special 
‘study and afterwardsecomposed a treatise which he aptly termed 
Nomima Barbarina(). This strong feeling of interest in ‘ Barbarian 
Customs” in such a ntaster-mind, however, should not excite wonder in 
any oge, considering that the subject, apart from its importance from a 
historical point of view, is of a general engrossing character. Indeed, it. 
is @ subject which, to use Lord Bacon’s words, comes home to mer s> 
businesses awd customs. It is not confined to this class or to that, but ° 
takes in the whole people fyom the peasant to the prince.e Law, useful e 
as it is, is, despite the common maxim—Jgnorantia legis non excusat—con- 
fined to the few, it is caviare to the general; not so custom, which is 
within the reach of everyone and claims interest with all inthe daily 
concerns of life. Custom is, as it were, the life-blood of the A®man race; 
no community cotild exist without it,—it is not only its frame-woak, but 
is also its vital principle. Unlike law, which is a matter of record, custom 
has a floating existence and flies about like the ambient air that bloweth 
wherever it listeth. But though it thus leadsa nomadic life and exists 
only im the current institutions and practices of the people, still it 
wield’ a far greater force than law, even though the latter bears the 
impress of the ruling power, and possesses all the formalities of a solemn 
public doçument. Thisforceit derives from long-continueduser.-Indeed, 
it is its antiquity that establishes its claint to, superiotity. Custom is 
long anterior to law and contributes mainly to its formation. We may 
conceive of a tribe living without law, but one without custom to guide 
it is a moral impossibility. Some of the hill tribes are wholly governed 
‘by tcustom, they have no law properly $0 called. This is the case with 


(1) Thfs work is now unfortunately lost. Barly Law and Custom, ' 
Bee Sir Henry Maine} Dissertations on ’ 
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all aboriginal tribes and races with whom Hindu og any’other law has, as 
a matter of fact, never been the rule. True it is, amongst most of them 
there is a chief, but he is as much bound by custom as his so-called 
subjects are ; he cannot make any law or exercise any authority which is 
nat given him by custom, OT, what is only another name for it, the 
common consent of the people. In fact, in almost all barbarian tribes 
and nations custom is supreme and regulates all the affairs of life. In 
civilized society also, custom has considerable influence and, if not 
directly, at least in a silent uncopscious manner, directs and controls its 
ways and affairs. Like proverbial sayings, custom is one of the surest 
tests of the thoughts and feelings of a pegple. 

The Hindu law assigns a very high place to tustom. The most 
authoritative as well,as the most popular of their law-makers, Manu, 
gays—" Infmemorial custom is transcendent law.” This is very high 
honour indeed, but that sage is evgdently not satisfied with generally 
calling it law in excelsis, he gives his reason why if sbotild be so surpass- 
ingly revered, for,. says he, such custom is " approved in the sacred: 
Scriptures and in the codes of divine legislators.” Thus, according to 
him, custom has for its authority and importante the approval of the 

_ Sruti and the Smriti, both the revealed and the traditional law. [ndeed, 

__gmong the sources of law, Manu assigns to immemorial custom a place 

_ only next to the Vedas and the Smritis. And he, accordingly, enjoins 
the three twice-bdrn classes to * diligently and constantly observe im- 

* memorial custom” ; at the same time declaring equally distinctly that a 
person of any of those classes who deviates from immemorial usage, 
tastes not the fruit of the Veda; but by an exact observance of it, he 
gathers thye fruit in perfection @). He then winds up his notice of the 
subject by saying that, “Thus have holy sages, well knowing that law is 
grounded on immemorial customs, embraced as the’ root of all piety, 
good usages long established” (2). è 

Like Manu Yajnavalleya, Parasara, and, for the matter of that, all 
the Smriti writers regard approved usage as a source of law. Soa 
text of Vamana Purana, quoted by Vachaspati and Raghunandana, 
declares; ‘A man should not neglect the approved customs 
of districts, the equitable rules of his family, or the, partictlar 
laws of*his Mice. In whatever country whatever usage has assed 
through successive generations, let not a man there disregard it; such 
usage is law in that country.” (8) Bhishma observes in the Mahabharata, 
that usages or practices are the root of all Dharma (law). Among all 
the Agumas, or Vedic precepts or principles, Achara (custom) is reckon- 
ed the first; from Achara arises Dharma; and Achyuta (Vishnu) iskhe 








(1) Chap. L, vai09, - * (a) Col, Dig. Pt. 1, Ch, IIK 98, 99, * 
(2) Chap. L, v. 114 i e 
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lord of Dharma 0). On this Sayana observes that Achara is the source 
‘of authority in ‘all matters of Dharma. Mr. V. N. Mandlik, after con- 
sidéring ‘the several authorities on the subject of custom, observes : 
GI am inclined to hold this has always been the main source of the 
Aryan law from the earliest times; and that our Smritis and Puranas, 
so far as they relate to the Dharmashastra, have been merely the records 
of customs.that existed in those days. In the Vana Parva, King Dharma- 
raja thus replies to the God of Justice :— Reasoning is uncertain. The 
Smritis are conflicting. There is not a single sage whose doctrine is 
(unimpeachable) authority. The essence of Dharma is placed in a cave 
(i. e. is inaccessible) that path is the (proper) one by which great men 
have gone.” (2) x 
Not only are Mahu afid’ other Smriti writers unanimous in saying 
that approved usage is one of the sources of law, the Rishi Jaimini also 
fays it down in one of his well-known Aphorisms that, " a fact*established 
by usage must prevail without considering how it came into v@gue” (3). 
This principle not Only recognizes the views of the above text writérs but 
*goes a little further. According to Jaimini,, an established usage is valid 
law independently of the question whether it came into force with the 
‘tacit consent of the wise or whether it comes within the purview of the 
shastrm Inthe Hindu system, custom is given the third place as a factor 
in the formation of law, the first two places being accorded to Srutiand:* 
Snfriti respectively. Now, these two, though they are spoken of as differ ~ 
ent, have if reality an affinity to each other, the one being based ` 
upon what was heard, and the other upon what was remembered. Custom © 
too is not entirely different from either, but seems to be somewhat akin 
to them both. Usage presumes a recollection, which again presupposes 
a revelation, so that any usage which is inconsistent with ggeorded re- 
collection is not tq be practised, so long as no express text of Scripture is 
found to support it (4). Thus, it is not all customs that are to be” follow- 
ed as good customs. There may be customs which are directly contrary 
to some Vedic or Smriti text, and unless some express text be found to 
support them, they must be tejected'as bad customs and as such not 
worthy. to be followed or acted upon. Such customs are not valid. 
Indeed, Achara (custom) is accorded a very high place in Hindu law. 
And Achera accepted by the community becomes Dharma (law). 
Yajnyfvdlkya says that even Dharma itseļf; if opposed o thë usages 
and wishes of the people, is not to be“practised (5). The ordinary Digest 
teemewith examples where even religious ceremonial in many branches 





(1) See Mahabharata, Anushashan (8) Book I, Chap, IT, Sutra 7. 
(4) See Colebrooke’s Miscellaneous Essays, ‘P. 838, 


@arva, 149, Ad., Bh., 187 ° 
Ga}see Introduction to Transla- (5) See big Smritis, Chap. I. 156, 
tion*of Manu’s Code, p, Liu, ° , : 
e ] ? 
~ 
cs va’ ees 


e j 
56 THE BOMBAY LAW REPORTER. \ (VOL. xu, 
LJ . 


has been thus modified. Narada says:—" In case of conflict , of <Smtitis 
decision should be based on reason. Custom is powerful and overrules 
the sacred law.” (2) j . 

Manu lays great stress upon the epithet “immemorial,” without express- 
ly.defining what he means by it. According to English law, legal 'memory has 
a limit assigned to it beyond which it is not supposed to go. This limit is 
the commencement of the reign of Richard I., viz., 1189, A. D. But arbitrary 
as itis, it has been sanctioned by long user and may now be considered 
as part of the settled law of England. But Hindu law knows of no such 
limit, and, in fact, considering the extravagant nature of popular Hindu 
Chronology, the fixing of any such limit would be simply out of the ques- 
tion. However, when the English came to rule the country, they found the 
necessity for the fixation or determination of some s&ch limit. According- 
ly, Chief Justice Grey of the late Supreme Cotrt of Calcutta laid down 
that, witheregard to matters arising in the Presidency town, the year 
1773, When the Act of Parliameng ‘authorising tie establishment of a 
Supréme Court at Calcutta wąs passed, should be taken as the limit of 
legal memory in the Metropolis of Bengal, and that the year 1793, the 
memorable Regulation year, shoutd be similarly adopted for the moffussil. 
But to say the least of it, this limitation of human memory, or legat 
memory as it is called, is all but arbitrary and cdn hardly be defegded on 


*+ any principle of sound reasoning. The only thing that could be said in 
“Mits favour is its plausibility, but even that is so very thin that one is aot 


tisposed to place any reliance upon it. As I have said, Hiadu law does 
not know of &ny such limitation or restriction: it leaves the matter 
vague and uncertain, and it is this vagueness and uncertainty in its birth 
and beginning that gives an ancient long-established custom its import- 
ance an@sglemnity. Even English lawyers, too, though in theory they 
have fixed an artificial and arbitrary limit to legal memory do not observe 
it in pħctice. Sir William Blackstone, than whom a bétter commentator 
on the laws of England has not existed: distinctly says that nothing “is 
more difficult than to ascestain the precise beginning and first spring of 
an ancient and long established custom” 42), 

And we all know that in English Law, ag in all other systems of law, 
the goodness of a custom depends upon its having been used times out of 
mind; or to use a solemn legal phrase, time whereof the memory of 
man rufneth%ot to the contrary. Thus, it seems to me.that thesjnitial 
mistake, which Hes at the root of the Exation of the limit referred to 
above, is to create a fictitious kind of memory other than human memory. 
Reason, and, I had almost said, law also do not know of any such dis- 
tinction. Thus, it is neither wise nor reasonable to fix a limit to the 
antiquity of a good long-establishgd custom —a thing which in all systems 


(1) See Sanhite, I, 43. (2) See Commentaries, NG I, Soo, 111 
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of law'is the basis and foundation thereof. This is pre-eminently so in 
English law, where common law—that“ unwritten Code which is engraven 
on the minds of the people”—is regarded, as something like a legal 
Scripture, if one might use such an expression, in secular matters. The 
spring and origin of such law. is rightly deemed to be lost in dim obscu- 
rity which it would be vain and useless to attempt to break through. And 
Lord Hale—that eminent Judge whose honoured name the good poet 
Cowper has wedded to immortal verse—has justly observed, at a time 
when the source of the great Egyptian river, famed’of old, was quite 
unknown to the civilized world, that “ the origin of the common law is 
as undiscoverable as the head of the Nile@).” Mr. Fortescue, a respect- 
ed name in legal matters, has said that general customs are as old as the 
primitive Britons, ad continued down, through the several mutations of 
Government and inhabitañts, to the present time unchanged and unadul- 
terated (2). And itis yell- A that Alfred the Great, one of the best, 
Kings England has ever had, made a'cgllection ef legal customs, of the 
several provinces df&the kingdom, calling the compilation Dome-bodh, or 
Liber Judiciates (3). Unfortunately, this book is lost, long ago, but it 
clearly shows that customs, which are fecognized in Great Britain, are 
very much older than the reign of Richard L and that it would not be 
corrector reasonable to nake the latter event the limit of human me- 
mory in England, In fact, whatever might be said of legal memory as it -° 
is qalled, there is no doubt that historical memory goes far beyond that 
jimit and calls up events which took place in the remote past. ° 
The term "Customary law” commonly means and refefs to a collec- = 
tion of unwritten rules which have been in existence from before laws, 
properly so called, were made by a king or legislative authority, And 
which though not possessing all the requisites of positive ee 
’ societies all the same with equal, if not greater, force. Austin whose 
treatise on Jurisprudence justly marks an epoch in the history of Fnglish 
legal literature is, however, loth to apply the term ‘law’ to such un- 
written rules, His view is that a custom can aever be called law until 
jt has received legislative or judicial sanction dr recognition; that it has 
no inherent force as substantive law; and that it isin truth a species of 
judiciary or Judge-made law(¢). Thibaut, though he generally .concedes 
to each class of persons a power of establishing a law by their own will, 
says that the acts of individuals are not the foundation of daw Wut the 
signs of the existence of a common idea of a law, in this substantially 
agreeing with Savigny who observes that usages and customs are only 
evidence of law. And as regards the force of custom he says that a good 





(1) ee History of Common Law, p.55, (3) Bee Stephen’s Commentaries, ‘Vol, I. 
(2) Belden, however observes that this Seo, pE. 
assertionof Fontescue’s must be under- (é) See Juris., I. 148 aud TE 229, 
stood with many grpins ¥ allowance. Í è 
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custom 3 is binding in itself, and does not require either the special recog- 
nition of the ruling power or its confirmation in Gourt“ of law, although 
either of them tends very much to prove the existence of the common 
consent upon which custom is based(:). Thus he runs counter to the 
view advanced by Austin. Indeed, such a view cabnot be sustained, 
open asit is to the obvious objection that, in the absence of legislation, 
no custom could ever be judicially recognized for the first time. 
A decision in its favour would assume that it was already binding (2), 
the duty of a Judge being jus dicere, and not jus dare,—not to make 
the law but to declare what, the law is. Sir Henry Maine,: who 
represents the Historical School, is also of opinion that no Court of 
justice can convert a custom into law which was not law before, and 
assailing the view of Austin of the Analytical School 4s very narrow, says 
that to calla custom grule of morality as the latter does, is an inversion of 
„language ewhich need not be formally protested, against (3), Indeed’ a 
uniform and persistent usage, whieh has moulded the life and regulated 
the dealings of a particular class of the community, deserves to be te- 
cognized and enforced by the Courts, unlesse it is injurious to publie 
interests, or in conflict with any express ‘aw of the ruling power. Such 
a usage may well be designated customary law. ° s 
Indian customary law being of very great'importance, ong would 

"* be, naturally disposed to determine, if possible, its source and origin. 
~ This is a subject of great interest, but ‘the information we possess regerd- 
“ing itis so santy that there is very little chance of its beieg thoroughly 
- investigated? One thing, however, is beyond all reasonable doubt that 
this customary law is of very great antiquity. Nobody knows when or 
under what circumstances a particular custom originated. Al that is 
known is fhat it has been in use from remote antiquity which human 
memory cannot fathom or pierce through. This dimnessand uncertainty * 
in thè origins of custom is also recognized among’ others by Greek 
authors. The great poet Sophocles, in his Antigone, some passages 
whereof he eyidently bosrowed from his famous contemporary, the 

prince of historians, Herolotus, thus speaks of custom :— 
“Unwritten laws by all men recognized ; ° 
They are not of to-day or yesterday, 


But live for ever, nor can we deolare . 
From whom or whence they spring,’? 


Thus, the poèt not only testifies to the unknown and uncertsin origin 
of customs, but also says‘that their authority and influence are acknow- 








ledged all over the world. : 

(1) See The Pandect, Lindley’s transla- same word with the Tuetonic word ‘dooms’ 
tion, s8. 29 etc., see also Tarachand v. Resb  —are edoubtless drawn from pre-exjsting 
Ram, 3 Mad. H. C. p. 50 at pp. 56-58. "e custom or usage, (Maine’s Dissertations on 


(2) In the Hqmeric poems the sentences Early Law and Custom, Q. 167. » 
or themistes (of the king),—which is the (3) See Village Community, p. 68. 
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The origin of custom being, as a matter of fact, lost in utter dark- 
ness, it is simply useless to attempt to trace it back to its source. Indeed, 
the more we advance to trace it, the further it recedes into “the dim 
and backward abysm of time.” Thus, when certainty cannot be had, 
the next best course we can adopt under the circumstances is to accept 
probability as our guide. This principle runs through Bishop Butler’s 
wonderful work, called Analogy, and it is no doubt a very sound 
principle. Taking all things together it appears to us that custom 
originated in the common consent ofthe people among whom it pre- 
vailed, and who were guided by it in their everyday affairs of life. 
This is very probable, as has been noticed by several well-known writers . 
on law. Blackstone, in his famous commentaries, observes: "And 
indeed itis one of the characteristictmarks of Engljsh liberty, that our 
common law depends ypon custom which carries this -internal "evidence * 
of freedom along with it that it probably was introduced by volwnfary 
consent of the people’ 41).. Thibaut, as we have already seen, also bases 
custom upon common eonsent. Indeed, this is the general opinion 
from Cicero downwards. This. popular consent need not have been’ 
given in express words; it would do equally well if it was given only 
by implication. Indeed, in the case of custom originating, all that is 
necessary is the uniformity of practice fora long course of years. This 
uniférm uninterrupted practice would be very strong evidence of consent, 
and it would*also show that the course of conduct thus followed, out 
of mere pleasure and of ‘one’s own accord, without any compul- 
sion from without, was consistent with propriety and bore almost 
an- imperative character. As Mr. Mayne justly says :— Law 
and usage act and re-act upon each other. A belief inthe pro- 
priety, or the imperative nature, of a particular course of conduct,,pro- 
duces a uniformity of behaviour in following it; and a uniformity of 
behaviour in following a particular course of conduct, produces a 
belief that it is imperative, or proper to do. When: from either 
cause or from both causes, a‘uniform and persistent usage has 
motlded the life, and regulated the dealings, of a particular class of the 
comnjunity, it becomes a custom, which isa part of their personal law (2). 
In this way a-long-continued practice ripens into custom. Thus, although 
the origi’ of a custom is generally unknown and cannot be {rffed, Still its 
growth is a'matter of observation and the mode in which it grows may 
be madg the subject of hard and fast rules (9). l 

Custom, as I have already stated, originates in common consent 








(1) Bee his Commentaries, vol, L, Ses. IL customs, Maine’s Village Communities, 
(2) Hindu Law qnå Usage, Section 47. pp. 409, 110: Bee also PP. 78-81, 
(3) Bee, as to the growth of agricultural i 
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(1) and is sanctioned by long-continued use or tinte and law is‘hased upon 
custom. This is true of law in general, and of Hindu law in particular. 
Accordingly, Mr. Mayne remarks that Hindu law is based upon im- 
memorial custom, which existed prior to and independent of Brahminism. 
A careful study of the works of Sir Henry Maine would show that such 
primitive customs or usages are neither haphazard nor unmetaning; that 
even the rudest communities of men bring intelligence to bear upon their 
observances and persumption from the persistence of any practice is that 
it at least had once some good reason to account for it, whether it has or 
has not out-lasted its design. These customary rules, although they are 
` not identical with Hindu law, are by ño means a,wilderness of single 
instances unilluminated by any guiding principle. . 
* Custom being the source of law must from its very nature be older, 
* but though it forms the basis of law, yet it is *quite different from it. 
Indeef, the term law is Protean wh its ‘aspect, and admits ofa ‘variety of 
senses. No two professors of two distinct branchés of knowledge use it in 
. one and the same’sense. As the Duke of Argyle says: "Words which 
should be the servants of thought, are too often its masters, and there 
are very few words which are used more ambiguously than the word 
‘Law’” (2), Indeed, the term ‘law’ is used in so many differefit senses 
that it would be very difficult, if not utterly impossible, to confine it 
(d 
within the four corners of a general definition. All that one can do 
under the c@cumstances is to understand and define it with reference to 
the particular branch of knowledge he is dealing with at the time. I 
shall, therefore, deal with the matter from the lawyer’s point of view. 
Viewed in that light, a law as the English jurists say, is a command ofa 
patticulff kind. This command must emanate from political superior 
and Be directed to political inferiors. The said political superior may be 
the Sovereign himself, or a legislative body exercising in council powers 
delegated to them by the Sovereign, or a Judge exercising such powers in 
a Court of Justice. Thus, it is clear that the command must spting from 
supreme authority, either directly or indirectly, and must be addressed 
to people who recognize that authority and live in obedience to it. The 
command thus issued imposes upon those subject people an obligation 
(or duéy) aud threatens a penalty (or sanction) in the event’ of <disobedi- 
ence. The potver vested irf particular members of community of draw- 
ing down the sanction on neglects or breaches of the duty is called a 
Right. Now, without the most violent forcing of language, it is eimpos- 
sible to apply these terms command, sovereign, obligation, sanction, right, to 
custom or customary law under which thee Indian communities havalived 





ne = x at re - e s anaes = t - 
(1) As Mr. Tupper says, opinion iscustom Ree Punjab Customary Law, Val IL, p. 34. 

in the making, orgather isthe stuff on which (2) See Reign of Law, p- 63. 

custom is fashioned by practical assent, ( 


NOS. «7-8.1 a JOURNAL. Sr 


for centuries, togethér, practically knowing no other law civilly obligatory. 
It would bè altogether inappropriate to speak ofa political superior com- 
manding a particular course of action to the villagers. The council of village 
elders, or jirga as itis called in the Punjab, does not command anything, it 
merely declares what has always been. Nor does it generally declare 
that which it believes some higher power to have commanded. Thosé 
most entitled to speak on the subject deny that the natives of India 
necessarily require divine or political authority as the basis of their 
usages; their hoary antiquity is by itself assumed to be a sufficient ` 
reason for obeying them, just as grey hair, even though unaccompanied 
by superior wisdom, is honoured for its silver whiteness. Nor, in 
the sense of analytical jurists ‘is there right or duty in an Indian village 
community; a person aggrieved complams not of an igdividual wrong but 
of the disturbance of thg order of the entire little society. Moreethan all, 
customary: law is not enforced by @sangtion properly so called. In the 
moŝt inconceivable vase of disobedience to the award of the village 
céuncil, the sole puniskment, or the sole certain punishment, would 
appear to be universal disapprobation, which, however, to a noble mind - 
is ‘more than actual corporal punishment. And hence, under the system 
of Bentham and Austin ‘who have analysed the concept of law in the 
above light and whose views are generally accepted as correct, the 
customary law of India would have to be called—morality—an inversion 
of language which, as Sir Henry Maine justly says, scarcely requires to 
be formally protested againste Thisis one view of the mattér. But it 
would appear on closer examination that in certain of the Indian com- 
munities there are signs of one family enjoying an hereditary pre-emin- 
ence over the others, so that its head approaches in some degree eto the 


- position of the chief of a clan; and this inherited authority is sometimes 
` partially and sometimes exclusively judicial, so that the chief befOmes 


a sort of hereditary judge. . Of communities thus circumstanced, the 
juristical. analysis of law referred to above, isore nearly true. So too 
the codified Brahminical law could be much mbre easily resolved into 
the: legal’ conception determined by Bentham and Austin. It assumes 
that there is a king to enforce the rules which it sets forth, and provides 
a procedure , for him and his subordinates, and penalties for them to 
inflict; and moreover it becomes true law in the juridical seasepthrough 
another peculiarity which distinguishes it. Every offen¢e against this 
written law is also a sin; to injure a man’s property is, for instance, 
to diminish the power of his sons to provide properly for expiatory 
a rites, and such an injury is naturally supposed to entail divine 
punishment on its perpetrator (1). True it is, that with regard to 
customseand gustomary law there ise wanting command Me propery so 





d Ki) See Village Communitice, pp. 68, 69. ae . 
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called. But it would appear that an ancient long-established, custom by 
being used and acted upon from time immemorial has obtained such firm 
holdon the mind of the individual that he would be the last person to act 
otherwise than in compliance with it, thereby tacitly. acknowledging its 
strong moral force and authority. In the case of law properly so called, 
the authority is from without, being exercised by a supreme power, while 
in the case of custom it is inherent and comes from within. In the one 
case the force that is operating is, if I may say so, physical and the sanc- 
tion direct, in the other it is moral and the sanction only vague. Hence, 
custom(1) may be defined as a rule which ina particular family or a 
particular tribe or a particular district has from long usage obtained the 
force of law. Thus, it is law to all intents-aad pufposes, and ifit at all 
requires legislative or judicial recognition, it requires it only to give it 
„greater publicity. i . 
Custom (2) holds supreme syvay sin matters human and sometimes 
also`in matters divine. As Ihave before observed; it is the life blood 
of the community and gives to it its vitality: It is commonly said that 
-habit is second nature, but nA&ture itself, if one might say so, is not so 
mighty as custom. (8) In almost all human affairs the predominaney 
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nical signification, Amongst other matters 
it must have been used go long that the 
memory of man runnneth not to the con- 


(1) Sir H, S. Maine in his speech on the 


their opinion about’ custom. He said :— 
“The word custom is used in the senso 
certainly unknown to jurisprudence, and, I 
believe, also to popular usage. A custom 
is constantly spoken of as if it were inde- 
pendent gf that which is generally, if not 
universally, considered to be the foundation 
of a otom; and then he proceeded to 
show how oustom is founded. (Tupper’s 
Punjab Customary Law, Vol. I, p. 144a). 
Mr. Justice Boulgois of the Puajab Chief 
Court, in his Memorandum on th&Customary 
law in the Punjab, has pointed out that the 
term custom as used in the Punjab Laws 
Aot of 1872 bears a sense very different to 
that in which it is employed in text books 
upon Englishdaw. The customs which the 
Punjab Courts are now to admirtister are 
not deviations from the general law of the 
land, but have themselves become the stand- 
ing rules of decision. They are aptly com- 
pared to the English common law which 
they resemble in so far as it has sprung 
from tradition, and coincident with popular 
feelings and pecessities. (Tupper, Vol®I, 
p. 159). In English law custom has a tech- 


trary, so thatif any one*°can show the be- 
ginning of it, it is not good custom, (‘Trem- 
lett, p. 124), 

(2) Custom too must not be confounded 
with prescription, though customary Tight 
and presciiplive right are sometimes used 
in a similar sense, the native legal term . 
Mamuli sight applying to both. But asa 
matter of law, no two words are more un- 
like. * Custom is common to many, and 
prescription particular to this or that man ; 
prescription may be for a far shorter time 
than custom.” (Cowell’s Tagore Law Lec- 
tures).* Prescriptive righb isa creature of 
law, being acquired by twenty years’ un- 
interrupted possession as of right. Not so 
oustomary right, ev. 

(3) So gays Locko: “ Custom,’a greater 
power than nature, seldom fails to make 
them worship.” Bacon in the Roginning 
of his essay on Custom and Education, 
says :—" Man’s thoughts are much gccord- 
ing tô their inclination, their Ursos 
and speeches according to their learning 
and infused opinions, but their®deeds are 
often as they hago bæn accustomed, The 


Nos. 7-8.] JOURNAL, 83 


of custom is everywhere visible and acknowledged. Indeed, custom is, 
as Lord Bacon truly dbserves, the “ principle magistrate of men’s life,’ 
go that meh are but, to borrow again his language, ‘dead images and 
engines movéd only. by the wheels of custom,” and, accordingly, with 
his usual good sense and wisdom he exhorts them to endeavour tby all 
means to obtain good customs.” But he comtinues, the force of custom; 
greater as it is than that of nature, is not so great when it is “ simple 
and separate as when it is copulate and conjoined and collegiate ; ” 
for inthe latter case, ‘example teacheth, company comforteth, emula- 
tion quickeneth, glory raiseth ; so that in such places the force of custom 
is in its exaltation” (i. e. in its zenith). 

Custom plays a Wery important part in everyday life. In fact, a 
man may be called a bundle of habits or customs. These customs attend 
him from birth to death—from his start in life to its finish. Man is no : 
more a creature of circumstances than he is one of customs. But for 
custom he would be a mere inanity. Custom) meets him at every ‘step 
and he cannot move an inch, so to speak, without being influenced by it 
one way or the other. In fact, he lives m an’ atmosphere of customs (2).. 
Men often speak of the reign of law as ifit had no superior or equal on 
earth. But as a matter of fact, it is not so domineering as the reign of 
custom. Indeed, ‘ reign’ is too mild a term to apply to custom, the word 


‘tyranny’ would be more appropriate in its case. ‘Tyrant custom’ (2) ~: 


holds absolute,and despotic way over man and leads him, as it were, by e 
the nose, Indeed, as another, English poet says, ‘‘unconquer’d are the 
powers of precedent and custom.” As instances of the force of custom, 
Lord Bacon refers amongst others to self-immolation practiced by those 
naked philosophers, called gymnosophists (8), and theburning of Hindu 





famous Hare brothers say: ‘Custom is 
another nature and another Law.” (Guesses 
at Truth, p, 128, 1873). They also observe : 
“Too many good men are apt to put *on the 
trammels of custom, and to fancy that they 
cannot walk without them.” (Ibid, p. 98). 
Hume says.that Custom is the great guide 
of human life as all inferences froth expe- 
rience are effects of custom not of reason- 
ing.” Essays, Vol. I, p. 44 1817). 

(1) “ Custom is, for the people that has 
establishéd it, a mirror in which that people 
may recognize itself,” says Puchta. 

(2) Shakespeare speaking of the camp-life 
ofasoldier makes Othello say that, “ tyrant 
custo 


My thrice-driven bed of down.” 
However, custom, while itis being form- 
ed, is of a voluntary chargcter, the Maxim 


Hat made the flinty and steel cough ef war. 


being consuctudo volentes ducit; lex nolentes 
trapit,;—Custom leads the willing ; law 
compels the unwilling. 
(3) Cicero in hig Tusculan Dissertations 
also refer#to this fact, Hesays; ‘Is any 
land more barbarous and uncivilized than 
India P But even amongst the Indians there 
is asect of so called wise men, who go about 
naked, patiently enduring the snows of Mt, 
Caucasus and the cold of winter. They also 
lie down quietly on the fire,mert-eHew them- 
selves tf be burned without a word of com- 
plaint.” He’ goes on to describe what a 
Hindu would style Sati Daka or the burn- 
ing of a Hindu widow on the funeral pile of 
her husband, Surely,the great Roman orator 

was supremely ignorant of India, otherwise 
he would not have spoken of it so very diş- 
p&ragingly, . n 
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widows on the funeral pyre of their husbands. He might have added the 
old Arab(1) custom of sacrificing infants to some deities in fulfilment of 
a vow made to that effect. Similar custom was also in vogue among the 
Hebrews. These are extreme instances of the force .of custom, and as 
they were violently outrageous to human feelings and contrary to mora- 
lity and public policy, they have been rightly put down by the high 
hand of Royal power. But such is the avidity with which mankind 
adhere (2) to, and the reluctance with which they lay aside, usages deliver- 
ed down to them by their ancestors and familiar to themselves from 
their childhood that this most néeded reform had to be effected in the 
teeth of the strongest opposition (3). : 

Although custom rules all the world over witl#an iron rod, still its 
influence is not felt everywhere inthe full measure of its force. In some 
» parts it is more, in other it is less, and in a few it js astonishingly small. 
In the, East it is much greater that i in the western countries. But by 
this‘I should not be understood to mean that its jnfluénce is not consi- 
derable in the West. Even in the eleventh century, when Christianity 
-was becoming the national religidn, the English were ŝo strongly attached 
to their ancient superstitions that we find a law’ of Canute the Great 
strictly prohibiting all his subjects from paying*adoration to the Sun and 
the Moon, sacred groves and woods, hallowed hills and fountains. In 
Z some western regions, persecution was resorted to to repress ebad 
* customs and usages; and as persecution has in all ages a natural tendency 
to strength¢h what it isits wish to eradicate the attempt was not unoften 
attended even with bloodshed. But great as has been the influence of 
custom in the West, it falls far short of the influence which it has been 
exercising in the East, more especially in India. Indeed there isn 


country, probably, in which custom holds such supreme sway as it does* 1 


in India. “Each individual in India,” observes Sir Henry Maine, “is 
a slave to the customs of the group to which he belongs ;” and he ands 
it very hard to, shake off og burst thin “icy chains.” Now, what is true 
of tribal customs is eqfally true of lecal and family customs. In fact, 
what an oriental is really attached to is his local customs. Gustona i is 
the one thing needful without which he cannot live and move and have 


(1) This cruel custom was properly abro- 
gated by theat Prophet, whose Koran 
is the Holy Writ of the Mussalmans, 

(2) The Hare brothers notice a striking 
case of absurd adherence to old custom in 
that excellent work of theirs, namely, 
Guesses at Truth, at p. 94. 

(3) Toleration being the watch- word of 
the British Government, it has advisedlly 
maintained By strictly neutral attitude 
towards native bebiefs and customs except 


where they conflicted with, universal dic. 
tates of civilized humanenegs, às with the 
custom of Sati and of human’ sacrifice 
among its savage tribes. (See Mr. H. Cross- 
fleld’s article on Humanism and ihe, Mission 
Spirit in the April No, of the East and West 
1909), Such inhumane practices bein 
found&d on superstition and not on anong 
and Shastras, the Government was, it seems 
justified in putting them down with a high 
hand, i ° 


\ 
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his being in society. As regards family usages their Lordships of the 
Privy Council have observed in the well-known case of Surendra Nath 
Roy v. Heramoni Barmonia (1) “that an adherance to such usages is a 
strong oriental habit; it is in most places not a weak one and the love 
of them increases with their long prevalence.” Indeed, custom, as it 
seems to originate in volition, has generally firmer hold on the mind 
than law which is imposed by royal command. Surely, you could not 
force a man into a custom if it was to have any force and effect at all; it 
must come on voluntarily and of one’s own accord. The saying of Fal- 
staff— Nothing on compulsion”—does ‘not so well apply to any case 
as it does to that of one’s adopting a custom. 

The fact of cu’tom holding supreme sway in the Indian mind is 
remarkably borne out by'the circumstance of the Indian law being 
largely made up of customs and usages. In every system of lay, custom 
comes in for its due share in the fgrntation thergof. But no system of* 
jaw is so much impregnated with the customary element as the “Indian 
law, that is, the law of the Hindus. As for the law of the Mahomedans it 
is mainly based of the precepts and sayitgs recorded in that book, 
of books, the Koran,» which is alleged to be of divine origin, being 
revelatign from the Great or High through his Prophet, Mahomet (2), 
“Indian (i.e. Hindu) law,” says. Sir Henry Maine, “may be .. 
in fact affirmed to consist of a very great number of local bodies = + 
of usages and pf one set of customs reduced to writing,. pretending toae”° 
diviner-authority than the rest, exercising consequently a great influence œ 
over-them and tending, if not checked, to absorb them” (3), The latter 
body of usages and customs is what is called the codified law of the Hindus 

as recorded in the Institutes of Manu (4) including the commentayies and 
glosses thereon. The customary rules so reduced to writing and given a 
stable permanent form were not allowed to remain in theip original pri- 
mitive character but have suffered considerable alterations at the hands 
of Brahminical expositors, constantly in spirit, sometimes in tenor. But 
though so unjustifiably interfered, with, they retain to a sufficient extent 
their original character so that one can easily determine what the origin 





(1)10 W.R. 37. (4) “The Hindu Code, called the Laws of 

(2)° As regards the Laws of England Manu,” observes Sir Henry 8. Maine, 
Blackstore .pays:—" The first ground and “which is certainly a Brahmin compilation, 
chief corner-stone of the laws of England undouktedly enshrinea, many genuine ob- 
ia general immemorial custom, or common  servances of the Hindu race, but the opinion 
law from time to time declared in the deci- of the beat contemporary orientalists is that 
gions of the Courts of J ustice.”” (See vol. it does not as a whole, represent a set of 
I, sec, IIL), To the same effect is the say- rules ever actually administered in Hin. 
ing:-¢Consuetudo regni Anglia est lex Anglie dustan. Itis, in great part, an ideal picture 
—The custom of England ia the law of | of that which in the view of the Brabmins, 
England. ` qught to be law.” (Bee Ancient Law, p. 17). 

(3) Seo Village Ogmmurities, P 92 . A i : 
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ofthose written customary rules was. The written law having been 
exclusively set forth and explained by Brahmans i$ principally distinguish- 
ed from analogous local usages by additions and omission’ for which 
sacerdotal reasons may be assigned. But the bodies of custéms, whether 
living in oral tradition or reduced to writing, will not be found to be 
fundamentally distinct. They have, if one might say so, a racial affinity 
to each other. In some cases this relationship is closer, in “others it is 
looser; but in both cases the affinity is sufficiently visible so that one does 
not find much difficulty in tracing them to a common origin. Indeed, 


as the great jurist, whom we have quoted above, says:—'t They are all 


marked by the same general features but there are considerable differences 
of detail; and the interest of these differences to the historical jurist is 
very great forit is by their help, that he is able chiefly to connect 
the custgms of India with what appearto have been some of the 
"oldest customs of Europe and the West.” () This’connection iş remark. 
ably oSservable in that great branch of Indian usages ‘which deals with 
customs of agricultural tenures and of collective property in land. This 
branch of Indian customary law should in the interest of historical juris- 
prudence be thoroughly examined before it decays, inasmuch as it is 
through it that we are able'to connect Indian customary law with what 


. appears to have once been the customary law of the Western world. 
= As I have observed above, custom has a very firm hold upon ethe 
' smind of an oriental, more especially of a native of India. .There is pro- 


= bably no coantry in which custom is so stakle as it isin India. In fact, 


it is held to be sacred and perpetual, and what is said to be of almost 
divine origin cannot be altered by man. But hard and fast as the ties ‘of 
custom are, they are sometimes broken through and allowed to fall into’ 
' desuetude. That universal law which guides all nations and prepares 
them “Yor the battle of life, namely, the law of progress, has its full opera- 
tion in the domain of custom. People have always changed their ideas 
and institutions through imgperceptible degrees according to their views 
of general expediency and progress. They have cast aside primitive 
usages and customs to adapt themselves to modified environments. -In 
the race for mankind, the law of progress and of change even in customs, 
however good and wholesome, must be given precedence over all dther 
laws. Wesannot check it by arbitrary restraints. What the pdet says 
always holds good, namely, that : 
u The old order changeth yielding place to new, 
And God fulfils himself in many waye, £ » 
Lest one good custom should corrupt the world,” : 
This is an age of progress, and age of revolution, in which one form 
of society is rapidly passing away, and its placeis being filled up by better 
—e eee REE ey N peWem eens 
as $ 5 ` (1) See Village Communities, p. 53, A ne ae 
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forms fashiọned after Western models. Usages regarded as sacred and 
salutary a few years ago, are now practically defunct and obsolete. 
Fashions of dress and manners and modes of living and thought are like- 
wise passing through the crucible of western civilization. Reason is 
beginning to be the guide instead of blind adherence to custom (1). 
Even some, -of the express and positive injunctions of the Hindu 
Shastras have been given the go-by and are not observed in practice (2). 
As for custom which has not as yet been made a part of the statute-law 
it retains a changeable character till.then, and is, as a matter of practice, 
sometimes modified and sometimes abrogated altogether. Custom grows 
out of necessity, and when that necessity ceases to exist, it is thrown in- 
to the cold shade of hegleet rand practically loses all its force and effect. 
The same’ human volition that conjured it up when ¢here was necessity 
for it, then comes forward to take part in its demolition. Likeall things, 
human customs are ever fluctuating’ gnd changing, and these changes 
generally take plage sp very silently and imperceptibly that it is ‘very 
difficult to mark them with anything like precision. As Mr. Tupper has 
well observed, ‘when customs are fadirlg and changing, it is almost im-- 
possible to give-the fleeting forms of customs precision of outline.It would 
be trying to photograph a dissolving view with a bad camera, and no 
wonder the result is rather blurred” (3), This flexibility of custom is what -° , 
maialy distinguishesit from law, of which fixity is the chief characteristic. ~ ~ 
A custom may be changed or modified or even abandoned by a family or* ` 
a class of their own will and pleasure, but a law once enactefand brought = 
on the statute-book cannot be interfered with by any other than the rul- 
ing power. In this connection the passage which Mr. Tupper has quoted 

sin his Punjab Customary -Law(4) from Lord Beaconsfield’s famous speech 
on the Irish Law Bill may well be usefully reproduced here. ‘The 
moment,” observed the great Premier (in 1878), ‘you legalise a custom, 
you fix its particular character; but the value of a custom is its flexibility 
and that it adapts itself to all the circumstanees of the moment as of the 
locality. AJl these qualities are-lost the momént you crystalisea custom 
into legislation. Customs may not be as wise as laws, but they -are 
always more popular. They array upon their side alike the convictions 
and prejudices of men. They are spontaneous. They grow out of man’s 
necessities and inventions; and as circumstances change amdmeer, and 
die off, the custom falls into disuetude and “we get rid of'it. But if you 
make it into a law, circumstances alter but the law remains and becomes 
part ôf the obsolete legislation which haunts our statute-book and: 

(1)g8ee Mr, Panikkar’s Malabar and its (Exodus, Chap. ILI. v. 5), Now, they only 
Folk, p. 45, take off the hat, ‘ 

(2) The Bible also funishes us with some ‘ Xs) Customary Law of the Punjab, Vol, 
such instances, Inthe goodold days the Christ- I, p. 208, : n 
ans used to put off*their $hoes in tho Church, (4) Seo Vol. L. p. 32° 
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harasses society.” But all customs, though liahle to change, are not 
changed with equal ease. l oh 
_There may not be much difficulty in changing a family usage ; but 
the difficulty increases in the case of a local usage, and as far territorial 
custom which has become the Zex loci, the difficulty is almost insuperable. 
In fact, family usage, as it originated in volition, might comg to an end 
by disuse or non-user. As the Privy Council observed in Abraham v. 
Abraham Q) “customs and usages as to dealing with property, unless 
their continuance is enjoined by Jaw, as they are adopted voluntarily 
may be changed or lost by desuetude,” and though “race and blood are 
independent of volition, usage is not.” But although a family custom 
originates in volition, still a family cannot make a custom for itself 
in opposition to the general law of the country (2). Where,’ however, 
the family is found to have been governed as to itg property by custom 
which has been submitted to as cqmpulsory, that custom is itself law(s), 
Such‘a custom is very difficult to establish, but the dffficulty is not -so 
great where the custom is found to extend to'a gonsiderable class of the 
community. Thus, in. Shidoji Rav v. Narkoji Ravt4) the Court says 
“ we find a general usage amongst a large and important class of the 
community of dispensing with actual partitidn and providing for the 
*+ maintenance of the family by special arrangements varying in different 
7 ~families, the general character of which, however, is the vesting ofethe 
` efamily property «principally in the. representative of the elder branch, 
= subject to thé support of the other members;” and as to such a custom, 
that it “is one which, if clearly proved, should be allowed to displace 
the plaintiff’s right to partition under the general law” (5). Customa 
law being liable to change, it is only rarely that it is found in its pure 
unadultered state. In this respect the Punjab stands almost unique. X 
_ There® the village community, the tribe and the clan, all these, as “~ 
sources of primitive law, still live in ręmarkable strength and pre- 
servation. The first is a recognized institution and is postulated by the 
whole of the Bengal Revenue system. - As regard the tribe and the clan 
it is through them that Government can gain its firm hold on the incli- 
_nations and motives of the people. The people can be led by their 
leaders(6). The system of primitive community-being thus in full force 
and operates, custom and usages are available in their original statel), 


(a) 19 M. I. A, 195, T Vol. I, pp. 17, 35. 





(2) Basvantrav yv. Mantappa 1 Bom, H, C. (7) Mr. Tupper says: “The Brabmans are 
R, App. xlii. not in the Punjab-the depositories o¥ custo- 
(3) Surendra Nath Roy v. Alusst, Heera- mary luv. To ascertain it we must go to 
monee, 12 M’s I. A. p. 91, the Jirga or tribal concil, if there be§ one, 
(4) 10 Bom. H. U, R., 228. o or to the elders of the tribe.” (Punjab ` 
(5) See West and Bubler’s Hindu Law, p, Customary Law, Vol, IL,p. 82). In faot, 
339, and, Ed, ° Punjab Customary Law js essentially un- 


° Z 
(6) See Tupper’s “Punjab Customary Law, sacerdotal, unsacramoent » secular, 
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and therefore afford very good opportunities to the historical jurist for 
purposes of his investigation. . Most of these customs are no longer allow- 
ed to rest in ‘frail human memory and mere practices and observances 
put have become matters of record, possessing amongst others the charac- 
teristic of permanency. What is true of the Punjab is also true of some 
parts of Southern India. In Malabar, Canara, Madura, in fact, in almost 
all parts which are not affected by Brahmanical influence() society exists 
nearly in its primitive state. There, village communities are found in 
all their original simplicity; and existing customs and usages hold almost 
absolute sway. Indeed, as every-day experience shows, wherever there 
exists a local usage opposed to the recognized law books, it is unhasita- 
tingly set up and weadily, accepted; as, for instance, the exclusion of 
women from inheritance in- Sholapur and the practice of divorce and 
second marriage of females among the Moravers in Séuthern India. No 
attempt has ever been thade to administer the law of the Mitakshara to 
thecastes who follow, the Marumakkata$em law ih Malabar, and the Alya 
Santana law in Canara, because it is perfectly well known that their 
usages were distinct’ elsewhere. That law is administered where it- was- 
substantially in accord. with popular feelings. Such an accordance is 

borne out by the remarkable similarity of this law to the usages of the 

Tamil inhabitants of the North of Ceylon as stated in the Thesawaleme (2). 

Lawg and usages are certainly sacred things, and in dealing with a 

newly acquired country it is the duty of every victor or other absolute | 
possessor to keep intact its laws and usages (3), and not to interfere with 
them-except where they appear to be inconsistent with justice, equity 
and good conscience, or contrary to public policy. Accordingly, when 
the British Parliament proceeded to determine the civil rights and status 
‘of the people of India, it passed an Act (21 Geo. HI, c. 70, S. 17) 
whereby it provided that in suits regarding inheritance and succession 
to lands, rents and goods, marriage, caste, and all other matters of 
contract and dealing between party and party, the laws and usages of 
Hindus in the case of Hindus, and the laws ant, usages of Mahomedans 
in the cage of Mahomedans, should be observed by the Courts in coming 
to a firal decision. The sante principle was echoed and acted upon by 
the Indian Legislature in one of the Regulations which were passed in 
the menjorable year 1793. Following the cue of the Home Government 
and thé Indian Legislature the Courts commericed to shape their decisions 


Apg eae ee a 
(1) Mr, Elis speaking of Southern Ludia, (3) So says Manu :—" Let him (victor) 
says :—'ĦIhe law of tho Smritis, unless make authoritative the lawful (customs) of 
under various modifications has never been tho (inhabitants) just as they are stated 
the laf of the Tamil and other cogguate (to be), and let him honour the (new king) 
nations.’? Vide 2 Strange’s Hindu Law,p.163. ond his chief servants with precious gifts.” 
(2) See Mayne’s Hindu Law and Usage,s, 3. Chib. VIL, 203, 
Pl e i s e 
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in accordance with the sound and salutary principle noticed above. This 
principle has all along been followed, and it is gratifying to observe that 
the Legislative body in India have uniformly acted upon this principle 
and in framing Acts and Regulations they have never failed to provide, 
where such proviso has been found to be necessary, a saving clause in 
favour of usages and customsin order to prevent Judges from setting 
them at naught or deciding cases at variance with them. From the first 
dawn of the Regulation period down to the present time, this precaution 
has always been taken by the Legislature, and the result has been that 
the Indian people, who look upén their customs and usages with some- 
thing like religious reverence and try to follow them through good report 
and through bad report, have found ample scope forthe exercise of their 
custom-ridden spirit and predilections. . 

When a custom has been proved to exist, the next thing to inquire 
about it is its nature and character, that is, whefher it stands the test 
of public policy and mofality, and satisfies all the requirements of a good 
legal custom. Ifit be found to be repugnant to, public interests or in. 
. consistent with the rules’of sound morality, it hust be tabooed and 

rejected and abandoned as not being fit to be followed. Malus usus 
est abolendus is an established maxim of law G), If, however, it passes 
through these ordeals unscathed, then it would only remain to consider 
whether it fulfils all the requisites of a good legal custom. Sycha 
custom, and nat any other, deserves to receive full attention and con- 
sideration a the hands of a Court of Justicg, and it would be its bounden 
duty to give effect to and act up to it, even if it be in conflict with some 
written text of law other than vidhis (binding rules), properly so called, 
before which the best and clearest custom must hide its diminished heath, 
In order to constitute a good legal custom, it is necessary, first, that \ 
it nist be ancient. Antiquity is the chief characteristic of a good 
custom, for if a custom other than a country or local custom as to which 
existence for a reasonable,time only is sufficient, is found to have had a 
recent origion, it does not deserve to be called a good custom. Secondly, 
that ıt must be shown to have been continued without interruption. 
An interruption to have the effect of destroying the custom must be 
an interruption of the right, not an interruption of the possession‘only. 
In factysimcustom must be proved to have been enjoyed peaceably, un- 
interruptedly and as of right. Thirdly, that it.must be certain ‘and un- 
varying, which certainty and inva riableness must be established by clear 
and unambiguous evidence. Fourthly, that it must be reasonalMe. As 
Chief Justice North in the case against the Hamburgh Company (2) says : 
-+t We can overrule a custom, though it be dne of the customs of thd city 
of London that are confirmed? by Acts of Parliament, if it be against 


x 








(1) See Littlotog, 8. 212. (2)1 Mode, 21a, © 
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natural reason.” Fifthlyand lastly, that customs must be consistent with 
each other.’ Qne custom cannot be set up in opposition to another. In 
this connection it is necessary to observe that though custom has its 
origin in voluntary consent, yet when it is established, one’s volition is 
at an end and is followed by comfusion, for then, every man is bound to 
use it whether he wills it or not. But by this] would not be understood 
to mean that like the laws ofthe Medes and Persians, custom altereth not. 
The fact is that however rooted a custom may be in the minds ofthe people, 
it is liable to change, and, as a matter.of fact, is often changed by force of 
circumstances. Indeed, from its very nature custom is always liable to 
` change. In this respect it widely differs from law which, if it is changed 
at all, can only be changed bythe same authority that made it. But 
this is not the only circumstance which distinguishes,custom from law: 
A law need not be anciant, for if it is once entered on the Statuée Book, 
it has its full binding force, whethereit iseof recent date or has been in 
existence for along time, But in respect of certainty they are at óne. 
Both law and custom must be clear, precise and definite. There should 
be no doubt or vagueness about them. Af uncertain law-is no law at all, - 
it is meaningless and carfnot possibly have any force or effect. Like 
certainty reasonableness igalso common both to law and custom. It is 
very well said of the English common law that it is the perfection of 
humegn reason. Indeed, law and reason are almost convertible terms so 
that a law thatedoes not have reason for its support ceases to be law. 
Cessante ratione legis cessat lex is a well-worn maxim of law. Law and 
custom also agree in the matter of consistency. As one custom cannot be 
set up in opposition to another, so two laws which are quite at variance 
with one another cannot exist on the same Statute Book; otherwise the 
{ Judge who would have to administer law would be ata loss which to 
f follow. A Judge cannot make law, his duty being to administer “law 
"as he finds it. But if one law conflicts with another, he cannot administer 
Í ` either, he having no alternative in the matter; and in such a case, if it be 
necessary to come to a finding one way or the other, the only course left 
to kim isto decide according to his own sense of justice, or, to use the 
language of the Indian Legislature, according to justice, equity and good 
conscience. 
- Thys, jaw and custom have a great affinity to each «ther, and 
where they differ, they differ only in minor particulars: Indeed, the 
/ relation between them is almost as close as there is between a parent and 
a child’ But close as their relation is, the moment law comes into being 
custogn is at an end. They capnot exist together, the one loses its indi- 
viduality by being merged in the other. But while it remains in force, 
custom wields far greater power than law. The latter rules the body, 
the former has control oyer the mind; the force of the ong $ physical, 
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- that of the other is moral. Custom is very justly, given a much higher 


place in human affairs and, accordingly, the famous Greek poet, Pindar) 


lauds it up to the skies by calling it " the Empress of the world”, while 


the no less famous Roman historian, Pliny, describes it as “the greatest 
Master of all things.’ We cannot better conclude this discourse on 
custom than in the eloquent words of the great Advocate of Hindu widow 
marriage, the far famed Iswar Chandra Vidyasagar. Says the erudite Pundit 
almost in agony of heart: “O, what a miserable state of things is this L 
Custom is the supreme ruler in this country: custom is the supreme ins- 
tructor: the rule of custom is the paramount rule: the precept of custom 
is the paramount precept. What a mighty influence is thine, O custom! In- - 
expressible in words! With what absolute sway do$t thou rule over thy 
votaries! Thou hast trampled uporthe Shastra’, triumped over virtue, and 
crushed the power of discriminating right from wrong and good from evil.” 
i S. C. DEY. 





RECENT ENGLISH GASES. . 





” DaMAGES—Remolenness— Whether damages capable of assessment, The 
defendant contracted that he would give to fifty ladies selected bye the 
votes of readers of a newspaper a chance of presenting themselves before 
him so th&t twelve of them might be chesen by him for engagements 
at varying remuneration which he promised to give them. The plaintiff 
was one of the fifty selected ladies, but, as the jury found, she was.nat 
given æ reasonable opportunity of presenting hereself afterwards for the 
final selection by the defendant, and she claimed damages which the jury 
assessed at S100. Held, that it could not be said that the damages in 
such circumstances were incapable of estimation, and that the plaintiff 
was entitled tọ recover. Chaplin v. Hicks. (27 T. L. R. 244). , 
EDUCATION— Conveyance of children to and from school—Accident to 
child—Vehicle provided with consent of education authority—Liability of 
education authority. The school attendance officer of an education 
authority entered, with the consent of the authority, intoa contrac? with 
a jobmeetes for the conveyance of certain children to and from school. The 
appellant attefided the school, but was not one of the children entitled 
to be conveyed to or from the school. She was, nevertheless, allowed 
by the attendance officer to be carried home from school in the Yehicle, 
and while being so conveyed she substained personal injuries, owing, as 
the jury found, to the negligence of the driver, and the non-provision of 
a conductor for the vehicle. The jury also found that the appellant was 
carried with the consent of the education anthority. Held that the educa- 
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tion authority were liable to the appellant on the ground that having pro- 
vided a vehicle it was their duty to see to the safety of the children using 
it. Florence M.Shrimpton v. Hertfordshire County Council. (27 T-L. R. 251). 

NEwsPAPER—Name—Similarity of names—Monopoly—Injunction. 
Thereis in law no monopoly in the name of a newspaper. To entitle the 
proprietors of a newspaper to an injunction restraining the publication 
of another newspaper with a similar name, they must show that the use 
of that name is calculated to lead to the belief that the defendants’ news- 
paper is the plaintiff's; and that the use of such name isinjurious to them, 
George Outram and Company (Limited) V. The London Evening Newpapers 
Company (Limited). : (27 T. L, R, 231). 
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z he Comparative Law of Marriage and Divorce. Edited by ALEXANDER 
Woop RENTON, Buisne Judge, Supreme Court of Ceylon and G. G. 
PILLIMORE, É. C. L., of the Middlé Temple Barrister-at-Law. 1910. 

* Lonpon: Sweet’ and Maxwell, Ltd., 3 Chancery Lane, W. C. 1910. 
Roy. 8vo. Pages xlix and 987. Price 30s. 


JUDGED by the test that ‘marriage, rightly understood gives ‘to the ` 
virfuous and the good, a paradise below,” the institution of marriage has, - 
been of far re&ching consequences on the whole of the humangace. It forms 
the basis ofa family. It presetits uniform aspects in its incidents throughout 
this globe, irrespective of the varying conditions of climate and civilisation. 
~ Inthedomain of law, it occupies the foremost place in the law of persons; 

and it lendsitself peculiarly to a comparative study. We find this method 
of treatment adoptedin the book before us, which forms third volume 
in Burge’s Commentaries on Colonial and Foreign laws. The whole 
law of marriage and divorce ïs here discussed in seventeen chapters. After 
mentioning the principal original systems of nfarriage law, the capacity for 
marriage is dwelt upon. Chapter third enumerates the marriage ceremonies 
of the various nations ; whilst nullity and constitution of marriage occupy 
the next two chapters. In two more chapters, we find the comparative 
à statement of law asto personal capacities of husband and wife. The effect 
of marfidge on the property of husband and: wife according to the laws 
of different nations is adumbrated in full detail in eight succeeding 
chapters. The lesser, but by no means less important, topic of divorce is 
expounded i in the last two chapters. The method of treatment adopted 
in this volume presents features full of interest and instruction. 
E 
The Law of Ejectment. By JOHN HERBERT WILLIAMS, LL, M., of the 
Middle Temple and WALTER PALDWIN YATES, B. Æ, of the Inner 
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Temple. LoNpon: Sweet and Maxwell, Ljd., 3 Chancery Lane, 

W.C. Second Edition rg11. Demi 8vo. Pages Ixxix and 441. ‘Price 208. 

DURING the sixteen years that elapsed since this work was first 
published, the legislature has passed the Land Transfer Act, 1897, which 
has made some very far reaching alterations in the law affecting the title 
to possession of land. The law Courts too have busied themselves with 
interpreting that statute. The law of ejectment figures very largely in the 
complex life that we have; and we meet with it in a variety of forms. Its 
chief ingredient is ‘entry,’ which we find discussed with much erudition in 
the first four chapters of this book. After a discourse on the ejectment 
between landlord and tenant, the topic of forfeiture gccupies four more 
chapters. The reader is then introduced to the a under which 
ejectment suits can ke maintained by tenants, tenants by elegit and pur- 
phaser under fi. fa., and heirs-at-law. The procedyral part is next dis- 
cussed under the headings of evidenca limitation and practice. The 
varioùs forms in use in relation to the subject under treatment are set out 
in the appendix. The whole law of ejectmentis dealt with in a masterly 
manner, and the book will remaif, what it has ever been, the leading 
text-book on the subject. i Š 





- Customs and Customary Law in British India. Tagore Law Lectures, 1908. 

By SRIPATI Roy, Barrister-at-law, Calcutta. CALCUTTA: Hare 
* Press, r911. ‘Roy. 8vo Pages xl and 621. Price Rs. 16» 

ALTHOUGH it would be difficult to my where ‘law’ begins and 
‘custom’ ends, yet itseems pretty certain that custom has run in the 
vanguard of law. Aspirit for veneration and a desire to be consistent is at i 
the root of both. Law must depend for its very life-blood on custom,inits ` 
early development at any rate; but it differs from its progenitor ‘custom’ 
in that it is always coupled with a sanction. Every community, wherever 
situated, has begun with its armoury of early customs; and it is by slow 
degrees that it has fallen imperceptibly under the influence of law. In 
spite of this inroad upon it8 region, custom has kept to certain preserves 
ofits own with remarkable tenacity. In India, it has played an important 
part: and is still moulding the destinity of a nation that numbers by 
millions. These customs, from a lawyer’s point of view, are collected 
in the vekwme before us. It first deals with family customs, pasges on 
to local customg, and enlarges on caste customs. The maze of Hindu 
customs is systematised under the headings of adoption, impartibility, 
religious endowments, inheritance, and marriage and divorce. * The 
reader is then introduced to Buddhist customs, the most interes¥ng 
one of which is known as Jobya-nanbya which means a divorce given by 
either husband or wife to the other in order to secure that other’s re- 
covery fromsezious illness, The customs obtaining among the different 
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creeds of the Mahomedans are then dealt with. Malabar and the Panjab 
customs next receive their due share of attention. The learned author 
then expoufids tenancy customs and trade customs inclusive of those 
relating to agency. Illegal and immoral customs are treated of last. 
The. book winds up with a discussion of the evidence which is requisite 
to establish an alleged custom. Mr. Roy has reviewed all customs that 
affect those living in this vast peninsula. Asa law book cataloguing 
these customs and the decisious bearing on them, his labour will be of 
inestimable value. But the book possesses interest for a large class ‘of 
readers to whom it will be a source not only of amusement but of instruc- 
tion as well. 
a 2 
The Indian Limitation Act, "1908. By T. V. SanjivaA Row, First Grade 
Pleader. MADRAS: Law Printing House Mount Road. Second Edi. 
tion. 1911. Roy. @vo. Pages lviii, 181, 938, cxxviii, Rs. ro. à 
_ THE fact that the second édititfon of this*book has been ca#led for 
shows that it has succetded in winning the Confidence of the profession. 
That success was in no small measure dpe to its appearence soon after 
the new Limitation Act was passed, and to the exhaustive collocation of 
cases. In preparing thig editition the compilers have brought -down 





the case‘la ‘January 1911 
The Law a to Registration of Documents in British India. By 
DURGA GHARAN BANERJEE, M. A., B. L. CaLcurTa: R- Cambray ° 
Co., 6and 812 Hastings Street. TOTT. Pages lii and 464. Price Rs. 4. 
‘Tus is, in substance, a commentary on the Indian Registration Act, 
» 1908. As such, it deserves more than a passing mention. An attempt has 
been made, and on the whole a successful attempt, to give a connected 
‘commentary on the provisions of the Act. The cases are not hygddled 
up together,; but are woven in the shape ofa discursivé commentary. 
Wherever the different Indian High Courts have - given conflict- 
ing opinions the conflict is clearly brought out; and.an intelligent 
summary of cases is given where it is possible. The book will be 
useful nòt only to the case hunter; but also to him who looks forward 
to informing criticism. The introduction, which is prefixed to the book, 
gives an admirable enunciation of the policy underlying the Registration 
Acts, and-summarises the provisions of the present Act whittrare traced 
through the earlier enactments on the subject. - The printing | and general 
get up teflect credit on the publishers. 





Tha Lawyers Reference, Ajiahabad, Criminal. By the late Mr. T. V. 
Sanyjiva Rew, First Gicce Fleaceg: Marras: ‘Ike Law Printing 
House, Mount Road. s911. Roy. Svo. reges 59, 243,43, 156 ard — 
xc. Price Rs. 6-8. Ri 
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This volume contains life-history of criminal cases decided by the 
Allahabad High Court from 1862 to 1908 and reported in'the N. W. P. 
High Court reports, the Indian Law Reports Allahabad Series, the Allaha- 
bad Weekly Notes,and the Allahabad Law Journal. The volume is well- 
bound andits handy size will make it a convenient book of reference. 





The All-India Civil Court Manual, Vol. II. By the late Mr. T. S.SANJIVA 
Row, First Grade Pleader. MApraAs. The Law Printing House, 
Mount Road. 1911. Roy. 8vo. Pages xii and 1183. . 

Tus, the second volume, ‘of the all-India Civil Court Manual com- 
prises Acts of the Indian legislature of general applicability, from {the 
alphabets L to Z. They are eighty in number. These Acts, together 
with those published in the first volume, number nearly 160;and form the 
„largest collection ever published in the shape of a Civil Court Manual. 
The main features of this publication have been adequately described 
by usin reviewing the first, volume. To summarise them shortly, they 
are : (1) arrangement of the Acts in alphabetical, order ; (2) catch- words 
in heavy type at ‘the top of every page; (3) historicdl memoir to every 
Act; (4) footnotes pointing out legislative changes; and (5) case law 
giving the pith of leading cases. Each and every one of these, features 
is an innovation devised by the learned compiler whose death we regret. 
The main feature of this volume, however, is its elaborate mdex, which 


` e occupies nearly 250 pages. No labour tias been spared and évery inge- 


PO 


nuity seems*to have been expended in maķing these volumes as service- - 


able as possible to the profession at large. 
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The Annual Digest of Indian Cases, 1990. S. SRINIVASA AIYAR, B. A. ` 


B. L. Vakil High. Court. Mapras : Ananda Press, ir - Roy. 8vo. 
Pages xix, 28 and Cols. 478. 


THE appearance of this book reminds us that one more year has - 


added itself to the roll of he interminable past and left behind it, among 
other things, a legacy, to*the profession, of decided cases turned out by 


the Indian Courts. Mr. Aiyar has succeeded in laying out a scheme. 


of annual digest, which is further consolidated into digest quinquennial, 
decennial and so.forth. These digests are now well-known to Thes pros 
fessionpasstime and labour „saving devices. wate 
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THE HINDU LAW OF STRID™’ 
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“4 e 
°. AS DEVELOPPED BY COMMENTATORS AND DATER TEXT WRITERS. * 





ot T HE DUT y of an European Judge,’ ” says the, Judicial Committee 
of the Privy Council, “who is tinder the obligation to administer 
‘Hindu Law, is not so*much to enquire whether a disputed doctrine is 
fairly deducible from the earliest authorities, as to ascertain whether 
it has been received by the particular school which governs the district ` 
with which he has to deal.” ( The Collector of Madura v. Moota Rama; . 
buga Suthupethy, 12 M. I. A. 435). Tounderstand the full | force of the 
above dictum of the Privy Council, one has to inform ‘oneself of the 
. chief reforming agency which was brotight to bear upon the law as laid 
/ down by the general Smriti writers to bring it into harmony with the 
customs and usages of the country and the advancing tenderfcy of the 
times. The original Smriti writers simply recorded what they ohserved 
in different parts of the country and naturally one Smriti contradicted 
another. Moreover, the rules and practices inculcuted in them fell into 
disseutudes or disliked by the spirit of the secceeding age. Hence when 
the era of Smriti writers passed away and that of commentators arrived 
it was found necessary to explain, elucidate, co-ordinate and re-concile, 
the various conflicting statements, and asno commentator presumed to 
chdnge or modify or extend the law openly all reform in it had to be 
carried on, as in all ancient systems of jurisprudence, under Ti“Tictitious 
course of interpretation. Hindu commentators cannot, then, be regarded 
as original sources of law but only as expounders of the law laid down 
by Rshis and sages, the real significance of which defective understanding 
of inferior men could not descern. We often hear it said that these com- 
mentators petrified the whole system of law and rendered it incapable of 
further, growth. But a careful study ef their work in relation to the 
law of Stridjana will show that the charge is entipely unfounded. 
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It will be instructive to trace the changes silently and sedulously 
introduced by these learned commentators who presented them not as 
isolated facts of a skeleton system but as connected links in the chain 
of a living and growing law capable of meeting all social requirements. 
Even the late Sir H. S. Maine, in whose opinion the stationary character 
of Hindu law is due to the cruel set of absurd practices engrafted in it 
by the priestly lawyers, is constrained to observe ; “Iven so obstinate a 
subject matter as Hindu law was visibly changed for the better by the 
liberalising process ofsuccessiye comments by jurisconsult upon juriscon- 
sult. No.doubt the dominant object of each commentator is so to cons- 
true each rule of civil law as ta make it appear that’ there is some 
sacerdotal reason forit; but subject tò this controlling aim, each of 
. them leaves imthe law, after he has explained it, a’stronger close of 
comnfon sense and a larger element of equity and reasonablenes$ than 
he, found it as it came from the hands of his predecessors”. ( Maine’s 
Village Communities, p.» 47). It is quite natural that commentators 
should differ ip their interpretations of the Smriti text, constrained as 
they were in practice to give effect to the varying usages of the localities 
where they severally bind, and this diversity in the interpretation of 
the same texts led to divergencies in law. A recognition of such 
divergencies led to a recognition by Courts of Justice.of different schools 
of Hindu law; and although the Privy Council in the Ram&nd case 
went so far a to recognise as many as five different scheols—the Gouriya 
the Mithila, the Benares, the Maharashtra, and the Dravida—still there are 
only two schools, fundamentally distinct and really important from a 
juristical point of view, the other three following the main doctrines . of 
Mitakshara with some variations in small details. (12 M. I. A. 435). 
The foregoing is a brief account of the circumstances which ranged the 
Hindu corimentators under the two main schools of Mitakshara and 
Dayabhaga; and it is our present object-to estimate with some fulnes 
the law of Sridhana as¢finally settled by them as these commentaries 
in fact constitute the positive law of the Hindus. European scholars are 
not wanting who explain away the lasting influence of these commenta- 
ries as mere speculative treatises, having no actual relation to the law of 
the land. Mr. Burnell, for instance, says: “ There is not a particle of 
evitfefite to show that these works were ever used by the J udges of 
ancient India as authoritative guides ; they were, it is certain, considered 
merely as speculative treatises and bore the same relation to the actual 
- practice of the Courts as in Europe treatises on jurisprudence tò the law 
which is actually administered.” (Burnell. Introduction p. XV). We 
are not sure of what epoch-gf Indian History Mr. Burnell characterises 
as ‘ancient’; but whether it fs the period of the early. Hindi kings or of 
the Pathan or later Mogul rule he has in view, it is equally certain that 
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the commentators played the same part that the Roman Jurisconsults 
played ‘inthe development of the jus civile into the jus gentium of the 
later Romans ;-and the opinion of these commentators carried as much 
weight, if not more, as the responsia prudentium of Roman Law. No 
‘Hindu rulers could question the-exposition of his Brahmin adviser and 
indeed his decrees were to bein consonance with the opinion of his Brah- 
min Judge. Mdnu says in one place, t The opinion of the well-instruct- 
ed Brahmins shall be held to'be incontestable law.” (Chap. XII. V. 168). 
The Pathan’ kings and the Mogul emperors were mere tax gatherers 
andthe administration of civil justice’ was left to the people them- 
selves, and it is during these times that the institution of Village Pan- 
chayet system resumed @ fresh lease of life and was largely resorted to in 
the settlement of private disputes. John Mayne records a native 
saying, ‘We observe our own rules; in a case where theré is no rul we ’ 
ask the Pundits” (p. 11, Mayne’s Hindu law, 7th Edn.). Indeedit is due 
to a recognition of this fact that Pundits wêre attached to Courtsas offi 
cial referees till 1864. (See Act XI of 1864 which abolished them). With 
all due deference to the high authority of Mr. Burnell it-is impossible 
not to remark that his statement does not tally with admittedly known 
facts of early Hindu Institutions. At any rate “whatever may have 
been the case in ancient India, a term somewhat indefinite, this is certain 
that from the time when the several schools of law came into existence, 
these commentaries have been accepted as the authoritative expositions 
and formed guides for the determination of the duties of mere in the 
territories where their doctrines prevailed (Dr. T. Mitra’s Tagore Law 
Lectures p. 58). 
The two really different schools of Hindu law are eee re 
presented by the commentators who follow the doctrines of the Mitak- 
ara and -those who follow the Dayabaga. The Mitaksharf 
eing a running commentary on Yajnvalkya Smriti, begins disquisition 
n the law of Stridhana by citing the text—" What was giv en toa 
woman by the father, the mother, thẹ husband or “a brother, or received 
by her, at the munal fire, or presented to her on her husband’s marriage 
to another: wa as also any other {separate acquisition] is denomi- 
nated woman’s property.” (Yajnvalkya 2,144 quoted in Mitak- 
pas Chap. JI. Sec. 11, V. 1). After what has been said in the Chapjer 
“Eyolution of Sridhana,” it becomes unnetessary to elaborate any 
‘efaution of the view that Vijnanesvara intended by his interpretation 
to subject, the property inherited by a woman to the peculiar line of 
devolutiqn provided by the Smriti writers for the property comprised 
in their technical description of Sridhana. This extended interpretation 
foisted by some text writers on the Mitakshata has been denounced as 
anomalous by the’ highest judicial authority. Their ores nips of the 
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Judicial Committee of the Privy Council say in Bhagwandew, Doobey 
v. Myna Baee: ‘ We have come to the conclusion that, according to. the 
law of the Benares (Mitakshara) school, notwithstanding the. ambiguous 
passage of Vijnanesvara, no part of her husband’s estate, whether im- 
movable or movable, to which a Hindu woman succeeds by inheritance, 
forms part of her Stridhana or peculiar property: and that the text of 
Katyayana which is general in its terms and of which the authority is 
undoubted must be taken to determine, first, that her power of dis- 
position over both is limited to certain purposes, and, secondly, that on 
her death both pass to the next heir of her husband.” (79 W.R. P.C. 23). 
Dr. Gurudas Banerjee labours very hard, though unsuccessfully 
it must be admitted, to make out that’ propexty inherited by a woman 
is her Sridhanam. His reasons may be stated in his own words. He 
says: “Another argument against the view that property inherited by a 
woman is not her Sridhana, is deducile from the utter absence in the 
Mitakghara of any distinct provision concerning guecession to such 
property. The Hindu law recognises only tw@ orders of successions, . 
namely, that for property belonging-to a male owner, ahd that applicable 
to Sridhana. Now property inherited bya female is evidently not of» 
the former description ;. and if, according to Vijmanesvara, it were like 
e . wise not of the latter kind, he would have either laid down as separate 
order of succession for it or, like Jimuta Vahana and Srikrishna, have 
“declared that such property, upon the death of the ferale owner, 
reverts to theenext heirs of the last full owney. Vijnanesvara has, how- 
ever, made no such provision; but, on the contrary, after declaring that 
the term Stridhana is used in its unlimited liberal sense, and that it `. 
includes Jnherited property, he says, “A woman’s property has been thus 
described. The author next propounds the distribution of it.” (Mitak. 
Chap. Il, Sec. XI. 8). And the learned author adds that the inference 
- from this is obvious. With all possible respeçt to the learned Doctor, we 
are constrained to observe that the conclusion drawn by him does not 
seem so easily to follow ; and it only shows the great distaste of authors 
to ignore entirely the lights derivable from a historical investigation of 
woman’s rights in Hindu law. Even in the time of Mitakshara, opinion 
was divided as to her right to succeed to her husband’s estate. Vijnanes- 
vara wagindeed anxious to advance her tights, but even he’ cpujd not 
entirely reconstruct the tables’ of succession in utter defiance of public 
opinion and popular usage. Mayne says: “The author of Mitak- 
shara still thought it necessary to enter into an elaborate discussion of 
the whole subject, as ifit were even in his time an open questi 
(Mayne’s Hindu law, 7th Edn, p. 711), Vtjnanesvara’s views of joint 
family, coupled with his non-recOgnition of independent power of dis- 
possession ine woman, clearly shows that this view is ynsound. Any 
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recognition of proprietary, rights in woman was an event of later growth 

and did not enable her to pass it to her own heirs. The pronouncement 

of judicial decisions is to the effect that it is only an interest interposed 

between two imale successions—a break in the continuity of succession. 
from one male holder to another. Where thenis the necessity to pres- 

cribe a different course of succession? and how are we to infer j 
from. his silence that he intended to lay down one sweeping and 
comprehensive rule for all kinds of woman’s property, inherited or 
otherwise? On the other hand, Vijnanesvara’s scheme of succession 
leaves no omission to be repaired. In Karuppai Nachiar v. Sankara- 
narayanan Chetty (1. L; R. 27 Mad. p. 300) which is a Full Bench case, 
there is the clear expression of opinion that “ though the author of Mitak- 
shara deals specially with the partition of the father’s ppoperty by sons, 
yet it is clear from Chap. I, s. I, paragraphs 4 and 5, that the rules pres- 
cribed for the partition of the father’s estate apply mutatis mutandis 
to the partition of property inherited from any relation, and by co-heirs, 
whether sons or other relations of the deceased.” . 

It is thus clear that Vijnanesvara’s barren enumeration of inherited 
and other kinds of property under the comprehensive category of Stridhana 
is of no juristic importance dnd it is enteresting to inquire how far his 
followers have extended the law beyond recording their verbal acquies- 
cence dn his classification. For, as Mr. Justice Holloway puts it, ‘ the 
question whether property coming to woman by inheritence is Stridhan 
or not is of the least consequence;” as apparently in the opini8n of the 
learned Judge, woman does not thereby become a fresh source of devolu- 
tion for such property. ‘By calling it‘Stridhanam,” continues Justice 

olloway, "we should not be in the least assisted to the solution of the order 
of its transmission, for the various sorts of Stridhanam are transmitted in 
various ways.” (Katama Nachiar v. Dorasinga Tener, 6 Mad: H.C. 340). 
And Mayne approvingly remarks: “To the historical or practical 
lawyer, the only question of interest is, what are the incidents of any 
sort of property. Its name isa matter of indifference, unless so far 
as that name guides us in ascertaining the incidents. If the name 
itself has been applied to different things at different times, it is 
more ‘likely to mislead than to guide.” ( Mayne’s Hindu law 
’ yth Ed., p..880). The chief works that supplement the doctrine of the 
Mitakshara are the Vyarahara Mayukaby Nilakanta, the Sntritichandrika 
by Devananda Bhata, Madanaparijata by Visvesvara Bhata, Sarasvati 
Vilasa of Pratapa Rudra Deva, Vivadachintamani of Vachespati Misra, 
and lat but‘ not least Vira Mitrodaya of Mitra Misra which has been 
declared by the Privy Council tô be “ properly receivable as an exposi- 
tion of what may have been left doubtful by the Mitakshara and is 
declaratory of the law of the Benares school.” (10 W..R. (P. C.) 
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*31). Though the first and last named works are considered-as autho- 
ritative guides in interpreting the doctrines of the Mitakshara school in 
the Presidency of Bombay, still as a Bombay authority, the latter is 
of secondary importance when compared with the former (Collector of 
Madura v. Moofa Ramalinga Sethupathi 12 M. 1. A. 438, 466; Dhondu 
Guran v. Gangabai 3 Bom. 6 369); while the Mayuka is of paramount 
authority in Gujarat and also in the island of Bombay’ and in, 
Northern Konkan (Krishnayi v. Pandurang, 12 Bom. 6 H. C. 65; Lalluba 
y. Mankuvarbai, 2 Bom. 418; Jankibat v. Sundara, 14 Bom. 624; Sakaram 
v. Sitabai, 3 Bom. 353), and is of almost equal authority to the Mitak- 
shara in Ahmadnagar, Poona and Khandesh (Bhagirithi Bai v. Kanuji- 
ram, 11 Bom. 285, 294). ae ‘ 

We have, therefoze, to inquire in some detail the treatment which 
the law of Styidhanam received at the hands of Nilakanta. He divides 
Stridhanam into two main classes: namely, Paribhasik& and Aparibhasika 

_ Stridhanath which mean ‘Stridhanam having technieal names’ and. 
‘Stridhanam not having technical names’ respectively. As regards the 
first, we relegate oùr observation to when we come ‘to discuss its 
devolution, as it presents no peculiar features of the,development of the 
law of Stridbana, and pass on to the latter, the treatment of which by 
-Nilakanta, though very meagre and obscure, does by a careful considera- 

* tion of the various parts of the section in which it occures and in the light 
df» judicial decisions unmistakeably pdint out that he was couscious 
= of the distinct advance made by him in the law as left by his predecessors. 
The author of the Mayuka seems not to have been satisfied with 
Vijnanesyara’s treatment of the subject and to have made a conscious 
effort to egunciate a distinction. But that he treads on forbidden ground 
is evidenced by the fact that though he is full in his discussions of 
various Kinds of Stridhanam and dilates on principles of propinquity and 
consanguinity and throws out hints notably in placitum 28, s. 10, Chap. 
IV as to the heirs who are to gucceed to non-technical Stridhanam in fai- 
lure of either kind of offspring, still he makes no plain statement of the 
order in which the different heirs have to take except that ‘the sons and . 
the rest take even when there are daughters.” “This has complicated the 
question as to the line of descent appropriate to property which has 
been takervas her absolute estate by a female inheriting to a male, and 
has given rise to conflicting judgments. As such property is according to 
Bombay lawyers her Stridhanam it was naturally said that the heirs 
to such property were to be ascertained by a reference to Mitakshara 
Chap. Il, s. 11, para. 8, 9. (Wavalram v. Nandikishore, 1 Bom. H. C. zog; 
Bhaskar Trimback v. Mahadev Ramji, 6 Bom: H. C. O. C. J. 224). But 
in Vijiarangam v. Lakshman (8 Bm, H.C. O. C. J. 224) Mr. Justice 


West held that # according to Mayuka, inherited property, though it is 
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Stridhanam, not being those Kinds of Stridhanam for which express texts 
prescribe exceptional modes of descent, goes on the woman’s death to 
her sons and the rest, as if she were a male and this notwithstanding her 
having daughters.” (Vyavahara Mayuka, Chap. IV, s. 10, pl. 26). “And 
this decision of West J. was followed ina later case where it was held 
that on the death of a married woman, who left property received from 

a stranger and her own earnings, her daughter-in-law was preferentially 

entitled to them to the exclusion of her grand-daughter (Bai Narmada v. 

Bhagwantrai, 12 Bom. 505. See also Dalpat Narolam v. Bhugvan Kushal, 

9 Bom. 301). This view, enunciated by so distinguished an authority as Sir 

Raymond West, and thé equally novel view of Mayne that “ Nilakanta 

regarded the devolution of properly on a woman as an ‘accident’ and 

that on that accident ceasing by the death of the “woman the r 
* should revert to the heirs of the last male owner,” necessitate ° 

re-examination of the Mayuka åt some length? We may at once ance e 

that Mr. Justife -West is not warrahted in importing the words 

“as if she were a malé” into the text of the Mayuka: See pl. 26,s. 10, Ch. 

IV. The author of the Mayuka like the author of the Mitakshara declines 

” to look upon the enumerations of specific kinds of Stridhan in the old 
Smriti texts as exhaustive. His definition is comprehensive enough to. 
include all that becomes the property of the woman. “Only, unlike the ° 
duthor of the Mitakshara, he distinguishes the specific . kinds enumerated id 
the texts from those which: are not so enumerated, for purposes of inheri- = 
tance. In doing this, it s€ems quite reasonable to lay.down that as re- 

Pr gards that class of property which is emphatically woman’s property, 
T being expressly so named by the old sages, the female offspring should 
i take precedence over the male; while as regards that which is “not such, 
the general preference given to the male offspring over female bye Hindi 
law should have effect. On the other hand, there is no obious reason 
why in the case of collateral relations any similar distinction should be 
maintained between the two classes. Of @gurse, if the woman whose 
property is in question is not to be treated as a fresh source of devolution 
at all—which is Mayne’s.view as regards Stridhan improper—all these 
considerations are beside the question. But when once we recognise the 
woman’ s ownership in the property in the way it is recognised | by Nila- 
kanta, it is a matter of course recognising,her as a fresh source ‘of devolu- 
tion.” (Manilal Rewadat v. Bai Rewa, 17 Bom. 758, at 769-770). 

_ .Itis also a matter worthy of observation that Nilakanta’s list of 
Strfdnan-improper may also include property which is neither of her 
h&sband or of her father nor,of his or her relations, and it may include her 
own self-acquisitions. Such propertyis emphatically woman’s property, 
and there is‘no ‘principle of Hindu law nor any foundation i in the Smritis 
why it shoukl not go to her own heirs. That this arguthent is plausible 
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receives additional support from the’ observatjons of Subramania Iyer 
and Bensen JJ. in Salemma v. Lutchman Reddi (21 Mad. p.*-100). The 
question there was whether the plaintiff, the unmarried dughter of one 
‘Ellammal (deceased) could succeed to land enfranchised in favour of her . 
„mother who died leaving her surviving her husband, the plaintiff, and 
two sons and two married daughters who were not partigs to the suit. 
The husband contended that he and not the plaintiff was entitled to the 
land. The reasoning of the learned Judges had no reference to the doc- 
trine of the Mayuka, and it was perfectly general as their attention seems to 
have been directed to the question as to who was the root of title. The 
learned Judges observe: “No special rule as to the devolution of the pro- 
perty comprised in the text of Katyayana is-laid down in any of the com- 
mentaries. In tis matter of the devolution of Sridhan too, as in the 
* comprehensive character of the definition of Striqhanam, the superiority of 
the Mitakshara is evident. Whilg the other commentators, in their attempt 
to reconcile the various Smritis, complicate the matter by prescribing 
different lines of devloution—those too not cemplete—according to¢he 
class of Stridhanam to which the particular property belongs, the Mitak- 
shara lays down rules which are easy of application, complete in them- 
selves, andon the whole equitable. We think, therefore, we ought to follow 
the Mitakshara and hold that the plaintiff is the heir.” Here it is evident 
that the facts of the case did not „warrant the somewhat broad estate- 
ment of the law as laid down by their Lordships, but the decision itself l 
to the effect that the woman isa fresl stock of descent is in apparent 
accord ‘with the view of Nilakanta as elucidated by Justice 
Telang in the Bombay case (Manilal Rewadat v. Bai Rewa) The 
texts of the Mayukha will now become intelligible. They are as 
follows :—'t However the text of Yajnavalkya, ‘Let sons divide equally ` 
both the effects and the debts, after the demise of their two parents’ \ 
relates to what is acquired by the act of partition and the like, with the 
exception of that declared in the above texts [as woman’s , property]. 
From this it is clear that, if there be daughters, the sons or other 
heirs even succeed to the mother’s egtate, distinct from: that part 
before described as woman’s property” (Vyvahara Mayukha, Chap. 
IV,s. 10, pl. 26). The translation as set forth by Mr. Borrowdale 
is fiot free from obscurity. That given by Mandlik seems to 
be clearer and more accurate. His rendering is as follows: “Let 
sons divide equally both the effects and debts after (the demise of) 
their parents; it relates what is acquired by inheritance, [or] spinning 
and the like except the technical Stridhana. Therefore [even] ¥ there 
be daughters, the sons or-gther [heirs] alone succeed to their mother’s 
property save. the: technical 3tridhana.” (Mandlik’s translatjon p. 97). 
[n order’ te, grasp the full import of Nilakanta’s advanced views of 
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Stridhana, it is relevayt to collate his succeeding texts which are as 
follows :—[As regards succession to] the technical Stridhana in default 
of both kinds of issue Yajnavalkya states a distinction (Ch. ii, V. 144]:— 
“Her Kinsmen (bandhavas) take it, if she die without issue;” and ex: 
pounding the succession of kinsmen according to the different kinds 
of marriage, he cites the text of Manu which is important for’our pur- 
pose. The text is, “Of the nearest sapinda, the wealth of the de- 
ceased [shall be].” With reference to this text, Nilakanta comments 
as follows: “The text declares. propinquity tothe deceased as 
the criterion of the right to (tula) wealth. As regards the statement in 
the Mitakshara that on failure of the husband, it goes to TIAA ay (the 
nearest to that) Sapindas, ard: on failure of the father to TAN “(the 
nearest to that) Sapindns, even then the word TQUAIWA is [to be disso] 
ved as] aa ACUI; [the nearest to her] through him so as to mean ° 
(the nearest in his family through him).’) (Mandlik’s translation BR .98). 
An examination of the above text coupled with a consideration of the 
drift of the discussion contained in several placita (see s. fo, chap. IV) only 
leads one to infer that the phrase sons ahd the rest occurring in various ` 
placita of the section is used in a very restricted sense, meaning sons, | 
grand-son and great-grand-ton, as the purpose of the author was only to 
compare and contrast the respective rights of male and female offspring ` 
to the various kinds of Stridhana, proper and improper, and not to let in. 
by the use of the expression the whole range of heirs who succeed. to the ° 
estate of a man dying without.issue, Similarly in pl. 14 and 34, we have 
the ‘ phrase ‘the daughters and the rest’ which by parity of reasoning 
and by the context in which it occurs can only mean ‘daughters and their 
/ issue as contrasted with sons, grand-sons and gteat-grand-sons.’ Thecon- ` 
clusion to which Justice Telang arrives is, that “ Nilakanta intepdo—_—— 
sa to lay down that as regards property which does not class “aS woman’s 
' property in the technical sense, the ‘sons and the rest’ take precidence 
over the daughters and the rest” and “that the heirs to, the Stridhan 
proper and improper are identical, save that as Between male and female 
offspring, the latter have a preferential right as regards Stridhan proper, 
while the former have a similar right to Stridhan improper ”, (Manilal 
Rewatiut v. Bai Rewa, 17 Bom. 758, at p. 768). This view disposes 
also of the, doctrine of reverter, propounded by Mayne, which seems 
nowhere deducible from the writings. of’ Nilakanta and which, as 
Justice Telang says, “it is not necessary or allowable to introduce into 
the thepry of Stridhan.” Besides, the direction in pl. 28, sec. 10, Chap, 
IV, isWery exlicit that the heirs are to be sought from the heirs of the 
woman herself in her husband’s* family. That this theory of reverter was 
only uppermost in the minds of writers or at least recognised by those 
whose minds were saturated with notions of spiritual benefit appears from 
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the writings of Jimuta Vahana and Smritichandrika. The scope of the 
application of the doctrine and the limits which forbid its exercise were 
well laid down by Best and Subramania Iyer JJ. in Virasangappa Shetti v. 
Rudhrappa Shetti, where their Lordships distinguishing Manilal Re- 
wadat v. Bai Rewa say: “No doubt the circumstance alluded 
tò by the learned Judge furnishs an excellent ground against the 
introduction of the doctrine of reverter in the provinces where the doctrine 
of the Mitakshara that inherited property isStridhan is accepted to be law 
asit isin Bombay. But the argument has no force here, that doctrine not 
having been adopted by the Coutts in this Presidency. And when once 
it is held that a woman inheriting property takes but a limited estate 
and does not become a fresh stock of descent,,the déctrine of reverter is 
a necessary consequence, since inheritance must be traced to the last full 
,owner, whether such owner is a male or female.” (19 Mad. 110 at p. 119). 
From the above it is clear that the charge constantly levelled against 
Hindu commentators that they expressed not what the law actually was, 
but what it ought to be, has no foundation in fact And that far from Hindu 
‘law having assumed a-stationary character has visibly changed for the 
better. The ancient Hindu Smriti writers never. acknowledged ‘woman 
- as a fresh stock of descent. The Mitakshara, while contending hard for 
-the extension of woman’s rights and while apparently giving an unlimited 
signification to the term Stridhan, nullified the effect of such extension 
"e by recognising no proprietary independence in woman, the result of 
- which was ¢o practically exclude inherited property from the category 
of Stridhan and to trace descent to it from some ultimate male holders. 
But the ginius of Nilakanta discovered in the texts of the Mitakshara germs 
- of development, and reading his views in the light of the observations of. 
ustice Telang one cannot fail to guage the magnitude of the momentous 
changes he effectedin the laws of Stridhan by recognising in woman an 
independent source of inheritance. Are we not then entitled to say with 
Prof. Rajkumar Sarvadhikari, “ As society ‘progresses and circumstances 
change, the old principles must be viewed in a new light and adopted to 
meet the present social exigencies?” ‘It must be wrong to suppose that 
the law of succession” and especially the law of succession to the Stri- 
dhanam property of a woman, “has been totally petrified and admits of 
no fusther growth.” “Grow it must with the growth of society. 
There is a growing disinelination in the Courts of the coufitry- to treat 
Hindu law as an inanimate carcass, but to look uponitas a living organism 
which is capable of meeting all social requirements... ... There isa great 
vitality in Hindu law and if we only know the way in which ity vital 
powers can be preserved, we shall see that it yet has a long career Nei 
it.’ (Principles of the Hindy ¢aw of Inheritance, p. 588). 


7 S. VENCATACHARIAR, 


NOS 9,10 & 11}. JOURNAL, ło? 


.GLEANINGS. 





INTENT IN LAW. 


OLLAND in his work “Elements of Jurisprudence,” in substantia- 
tion of his theory that the law pays no regard to intent in contracts, 
butis rathertoncerned with external manifestations of intent, cites theins- _ 
tance of a man contracting with another, but not meaning to carry out ~ 
the contract. Here, he says, not only will the party be unable to evade 
liability by setting up his intent not to be bound, but should he desire to 
hold the other party liable, the latter, even though he knew the former’s 
intention not to perform, cannot set up that fact as destroying mutual 
intent. In other words, the law in contracts looks to the conformity or 
nonconformity with external requirements rather thaf to inward states - 
of mind. ° ; : : 
It is interestipg to trace how Yar the principle of the law’s eregard 
for set standards rather than states of mind, "pervades other departments 
of legal liability. .In view of the fact that the more highly developed a 
system of jurisprudence is, the more impersonal its operation becomes, 
no less than the higher the form of government, the less it concerns 
itself with the enforcement of moral obligations, the extent to which the 
law’s operations are affected by the presence or. absence of intent 
becomes a matter of significance. = 
In crime%, intent is usually an element. In prosecutions for homicide, 
assault, larceny, burglary, or'arson, the state of mind of the accused is 
pores relevant. Hence in crimes, unlike the law of contracts, the state 
y/ of mind, not simply an impersonal standard, becomes the determining, 


test. 
And it is curious to note that while justice is best promoted by de= 
regarding states of mind and applying the external test with reference to 
f contractual liability, in crimes discrimination between acts accompanied 
j by intent, and acts not so accompanied, best*jnsures justice. In other 
i words, with reference to contracts the law’s progress is’ indicated by a 
drift away from consideration of states of mind, while with reference to 
crimes the law’s progress is evidenced by a drift away from the times 
when liability could be incurred irrespective of intent. 

It Should be observed, however, that the contract test of determining 
liability more from external standards than inward states, is approximat- 
ed in criminal law by the imputation of criminal intent from gross negli- 
gencf in causing injury. Recent decisions, for instance, have established 
thaf not only may a man be guilty of manslaughter where he is grossly 
negligent in throwing objects from an elevation upon a crowded thorough - 
fare, but that ‘an officer in making a lawful arrest in an improper manner 
may be guilty òf murder where he uses excessive force resfiting in death, 
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But it may be here remarked that the tendency to infer intent from gross 
negligence, far from indicating the law’s arbitrariness, really -illustrates, 
by affording more positive protection of rights, the growing definiteness 
-of remedial law. ; 

/=0 some offenses not otherwise crimes, but made so by statute, such 

as indictable monopolies or nuisances, intent is not material; external 

,“ acts irrespective of states of mind determine liability. But it remains 
true of ordinary crimes that the actor’s state of mind largely determines 
criminal responsibility—the same act being harmless or criminal accord- 
ing as there is absence or presence of wrongful intent. 

In civil actions, state of mind is not so important a factor as in 
criminal actions. In a large class of injuries to property—in trespass 
quare clausum fret, trespass de bonis asforéatis, trespass on the case, 

` , trover, replevin, and detinue—liability exists irrespective of intent. Yet 
in actions for assault ang battery, fraud, .and malicious prosecution, intent 
plays a vital part. To examine more in detail a 
To maintain assault and battery, intent must always appear. An 
. ‘act causing personal harm is onlý an assault where it is intended as such. 
However a man may harm another, if he is not*doing an unlawful act, 
or a lawful act in an improper manner, there is*no liability for the injury. 
And there is not observable in civil actions for assault any stretching of 
the tendency to impute intent from gross negligence as in criminalepro- 
* secutions: foran injury accompanied with negligence, anaaction on the 
case alone ties. No action for trespass vi ef armis can be maintained 
without showing wrongful intent. 

In actions for malicious prosecution, the defendant’s state of mind 

also enters into recovery. If he honestly believed the charges he pre- ` 
wwelarrgd, then the fact that he could have discovered their falsity does not 
subject him to liability. The law applicable to malicious prosecution 
bears no resemblance to the contract doctrine that external standards, 
not inward states, must prevail. But it should be noted that as in false 
imprisonment, lack of reasonable cause for suspicion may supply wrong- 
ful intent, so a tendency is observable away from inquiries as to inward 
states in actions for malicious prosecution—lack of probable cause here 
subjecting more and more to liability. i : 
hran action for deceit the defendant is liable, if wilfully deceitful or 
grossly negligeft. If he believes a statement to be false which proves 
true, he is not liable; so far intent is immaterial. But if he believes a 
statement true which proves false, he is not absolutely liable as iÑ libel 
unless grossly negligent in believing it ; here intent is an elehhent. 
The difference is pointed out by Pollock to lie in the inherent natures 
of the respective rights: libel*is a violation of the absolute,right to 
reputation ;*hence damaging words are enough withowt intent. But 
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deceit is based on the defendant’s wrongdoing—hence his state of mind 
becomes material. 

However, this test obviously does not hold-all around. If in every 
violation of absolute rights the mere injury itself is enough without 
intent, then in actions of assault and battery all inquiry as to intent 
would be precluded. : 

To consider next civil actions not based upon the intent of the 
wrongdoer. And first, in all civil actions for injuries to property, 
whether for mere trespass or for depriving the owner of his property, 
liability exists independent of wrongful Intent. Foran action of false 
imprisonment intent is not absolutely essential; lack of probable cause 
may supply it. Here is aneanalogous instance of liability irrespective 
of inward states—liability here hinging on the same impersonal standards 
obtaining in the law of, contracts. ° 

The test applied in contract law ig further illustrated in actiopş for 
violation of persomal, safety by the absolute liability attaching to 
dangerous things. The owner ofa wild animal or a large reservoir, for 
instance, must at his peril prevent the oe from causing injury, the other" 
from damaging property; andit is no answer to an action for injury 
resulting therefrom to set Up that the owner was not negligent, or did 
not intend the injury: he is absolutely liable irrespective of negligence 
or inent. The principal, not otherwise responsible, may be liable for 
the acts of an independent contractor committed througlr being intrusted 
with dangerous instrumentalitées ; and the fact that the princfpal showed 
no-negligence in the selection of such agent does not exempt him. 

A common carrier is absolutely liable in the event of loss or damage 


“to goods irrespective of intent or negligence; unlike a warehouseman, the 
carrier must answer where the goods have been stolen without fa ul}, Oðmammam 


negligence on his part. 

In all these cases the law obviously does not inquire into surrounding 
circumstances as a condition to liability: faikure to comply with an 
external requirement, the prevention of injury’in the case of dangerous 
things, or ‘the prevention of injury to goods in the case of liability of 
common carriers, entails liability without regard to fault. 

‘In libel,.the defendant’s state of mind is not relevant. Though he 
honestly believed the statement to be true, yet if it turhs out to béfalse, 
he is liable; while a statement supposed to be false, if in fact true, entails 
no liability. Inward states then do not enter into the law of libel; con- 
formitwWto external standards—uttering erroneous defamatory matter— 
characterizes the right of recovery in libel. And the rule applies equally 
to words libelous per se and words entaijing no liability in the absence 
of special damages: if untrue in either cast, they carry their consequentes 
without regard te innocence of utterance. .* 
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To sum up. In all crimes, whether against.the person, asin murder, 
or against property rights, as in larceny, as well as in civil’ actions for 
assault, fraud, and malicious prosecution, the law is concerned with 
states of mind equally with acts—with psychology quite as much as with . 
external manifestations of volition. But actions for trespass to either 
realty or personality, actions of trespass on the case for injurjes occasioned 
by negligence, or by dangerous things, and actions of libel trover, replevin, 
and detinue, may all be maintained without reference to the intent of 
the wrongdoer—the law here trenching not at all on psychology. 

Unless the law will ever hold a defendant liable for deceit, where 
his statements are untrue regardless of his state of mind, the doctrine of 
conformity to externals as the test of liability, obtaining in the law of 
contracts, will neer extend to all departments of legal liability. The 
mere fatt that gross negligencein forming a belief may expose therde- 
fendgnt to liability fos deceit, dpes net affect the general principle that 
liability for fraud turns primarily upon the question of intent. 

The rule that gross negligence in forming a belief amounts to wilful 
» ` misrepresentation must not be confounded with the salutary principle 
prohibiting an action for deceit where there ‘is simple negligence in 
making false statements. Where gross negligence exists, itis tantamount 
to fraud ; but for mere negligence in forming an opinion as to the truth 
or falsity of a statement, while there may be ground for rescinding a 
contract, there is not basis for an action of deceit. - 

Liabilfty for negligence illustrates the growing stress upon external 
and impersonal requirements rather than inward statesof mind. Whereas 
once the standard of care exacted by law was that degree which a ma 
would be expected to exercise in the regulation of like affairs of his own, 
=Q the degree of care is that which a reasonably prudent man would 

be likely to display under similar circumstances. The -individual drops 
out of legal consideration; the only inquiry of the law isas to whether 
there has been conformity or’ nonconformity to this standard of ordi- 
nary care. 

For trespass, conversion, and all injuries to property a’ person is 
liable whether conscious or not that he trespassed or dealt with another’s 
goods: though innocence of wilful wrong may mitigate the damages. 

Tn slander of title, the,innocence of the charges made will.prove a 
defense. Such actions-are now practically obsolete, however, and only 
possess interest as illustrating some circuitous and illogical aspects of 
the science of law. There seems to be no good reason why this \ istinc- 
tion between slander generally and slander of title is observed If a 
defendant is liable for defamaésory matter, even though honest in his 
charges, he should be equally “liable for damages to property rights, 
whether hOmast or not; for if the liability for defamatory words regard- 
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less of intent is based on infringement of an absolute right, then should 
a slanderer of title be held regardless of intent, since injury to property 
is also a violation ofan absolute right. But the distinction is firmly 


_ established that in slander erroneous statements defamatory of another— 


the external test—is applied; while in slander of title the actor’s know- 


ledge or state of mind must be considered. $ 


While in‘actions for slander of title intent is a subject of inquiry, 
yet for all injuries to property rights the rule does not so unqualifiedly 
hinge on intent, or state of mind. Ifa man believes his assertions that 
another’s property is encumbered, lack of intent isa defense. But if a 
man appropriates the name designating another’s business so as to 
deceive people of ordinary prudenée,. he is liable though innocent of 
fraudulent designs. Here, however, he is not held fpr fraud, but for 


damage to property rights. Manifestly the law applying heje bears i 


*resemblance to the contract doctrine determining liability from external 
expressions rather than inward states of*will. 


. It should be observed that even in cases of liability resting on inward 


states instead of external standards, the law sometimes holds defendant - 


for gross negligence in the absence of positive knowledge or wilfulness. 
Fraud illustrates this tendency. 

To sum up finally. In homicides, larceny, and crimes generally, 
and jn civil actions for assault, malicious prosecution and fraud, the law 
concerns itself with states of mind. Whereas, the doctrine applicable to 
the law of contracts, that the Jaw concerns itself with external manifesta- 
tions rather than inward states of will, finds application also in civil 
Actions for libel, false imprisonment, for keeping dangerous things, for 


/ negligence, andfor allinjuries to property, such as trespass, conversipn, etc. 


It should be added that even though in libel no inquiries are ma 
as to actual states of will, belief in libelous statements, while not remoy- 
ing liability yet mitigates damages ; and knowledge in cases of negligence, 
where external standards apply, makes the degres of care legally exacted 
greater than usual. 

“ Jurisprudence,” says Pollock in writing of negligence, “is not 
psychology, and law disregards many psychological distinctions, not 
becatise lawyers, are ignorant of their existence, but because for legal 
purposes it is impracticable or useless to regard them.” Hollad has 
pointed out that the older theory regarded inward states more, while the 
later drift of law is more towards establishing impersonal standards. 

z: seems eminently just that an owner of property should be able to 
obtafı it from another, whether or not such other acquired the property 
innocently and for value. The law on this subject could never justly 


„occupy jtself with psychology. But,it ts equally clear that where a per- 


son is injured hy another, justice must eyer demand that tle question 
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whether the injury was intentionally or urintentjonally caused must be 
considered. The law here must ever be concerned with’ psychology. 
‘Perhaps in malicious prosecution and slander of title as well as in 
libel, negligence, false imprisonment, and trespass to property, the law . 
‘in making the presence or absence of external requirements instead of 
states of will the test of liability, would better protect a mgn’s right to 
immunity from baseless suits or injuries to title. l 

But in fraud or assault, the law could never justly abolish regard for 
state of mind by making external manifestations of that state the test of 
liability—to say nothing of the indispensable intent test of crimes. 

It'is clear, therefore, that the law, will never reach the stage where 
it will disregard intent altogether and merely:make external expressions 
of,that intent the best as in contract. Even though disregard of intent 

sand the application of impersonal standards in slapder of title, for ifs- 
tance,, might prove beneficial, yet entire disregard of inward states of 
mind would throw the law back to the times when a man was liable for 
injuries regardless, of whether they were wilfilly or unintentionally, 
negligently, or necessarily occasioned. Psychology, therefore, must 
always remain within the legitimate province of law. 

And with reference to the growing emphasis on impersonal standards, 

* it should be observed that the test applied to contracts in determining 
liability from external standards is one adopted to prevent fraud, n&t to 
* rigidly bind mer contrary to intent. - Maa 

On clost analysis, even in those instartces where liability may~be 
incurred regardless of intent—as in trespass to property, damage to repu: 
tation, or for contracts—the law does not absolutely exclude inquiry into’. 
intent, where such a course would further the ends of justice. However, ` 

„iing inform a contract may be, it may be rescinded or reformed in í 
proper case of mistake either of one of the parties or of both. 
strictly a contract may have conformed te le 
be unenforceable if entered into through jest. The law adopts imper- 
sonal standards to preveft fraud: it only abandons inquiry into intent 
where a person seeks to evade the consequences of acts fully intended. 

It has already been shown that the law does not rigidly adhere to 
the uniform disregard of intent in formal contracts, : ; 

The law must ever be concerned with the true significande af men’s 
dealings ; and 4 proper appreciation of the me 
only be obtained by arriving at the intent of t 


ae 


However | 
gal requirements, it would 


aning of a’ transaction ‘can 
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THE LAW STUDENT’S DREAM. 


ASSUMPSIT general, special, how the thing runs through my brain, 
, As I think of Stephen’s Pleading and myChitty rosd in vain ; 
Replications, general issues, pleas and traverses galore, 
And I’m just a bit more muddled then I ever was before, 


. Abaque hoe and express color, trover, trespass on the case, 
And rejoinders and rebutters grin and stare me in the face ; 
Detinue and old replevin seem to glow with fiendish glee, 
And I feel a thrill of terror when I see duplivity. 


Writs of right and writs of entry have me wholly in their power, 

And I’m simply overwhelmed by thé ancient writ of dower ; 

Then the weird unwelcome phantoms soon begin to catechisey 

And they ask me foolish questions, though their manner is most wise , 
e 

What’s the rule enunciated in Dame Audiows famous case ? ’ 

What about the gengral issue and the pleas 1b doth embrace # 

What is bonis asporiatis, declaration, trover, plea’ 

What about the plea of nfinquam and the Rules of Hilary ? . 


What about indeditatuse plea in bar, and common count ? 
What is the form of actiorto be brought for an amount? 
What about the plea wil debit? When’s a declaration sound P 


What is quare clausum fregitP Where is vi ef daimis found ¥ 
e 


Where, O whero, is old demurrer and obstante vercdicto P . 

O, these quizzers are so pressigg, how I wish that they would go ! 
Thus they doom to my Stephen, though I’m gure I’ll never learn, 
And they leave me with my Chitty, how I hope they’ll ne’er return. 


O. this ancient form of pleading is a mystery to me, 2 


With its subtle hidden meaning and its technicality ; a, 


How I’ve scanned the musty pages, hoping for a little light, 7 
But it violates all reason and ig dreary as the night —Mrehange. 


. , RECENT ENGLISH CASES, 





BANKRUPTCY—Domicil—New Zealand Bankruptcy—Personalty in 
England—Stbsequent English Bankrupicy—Title of Official Assignee in 
New Zéland—Statutory Assignees—Notice—FPriorities—In 1898 a debtor, 
whose domicil was English and who was entitled to a reversionary inte- 
rest in,personalty in England, was adjudicated bankrupt in New Zealand. 
In ol he was adjudicated bankrupt in England. The reversionary 
interest, which by an oversight was not disclosed in the New Zealand 
bankruptcy, was discovered by the trustee in Bankruptcy in England, 
and he at once gave notice of his title to the trustees of ethe fund:— 


715 ., e . 4 
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Held, that the official assignee in New Zealand was entitled,. as against 
the trustee in bankruptcy in England, to the reversionary interest. A 
statutory assignee who first gives notice of his title to the trustees of a 
fund obtains no priority by so doing over assignees for value, nor even 
pver a prior statutory assignee who may.not have given notice. Jn re 
Anderson, [1911] 1 K. B. 896. ; 
Company—Directors—Qualification Shares—Shares held in Trust 
for Promoter—Misfeasance—Damages. Directors who accept and hold 
their qualification’ shares in trust for and at the will of the promoter, to 
whom they hand blank. transfers, are guilty of misfeasance, and the 
` measure of damages is the highest value of the shargs during their holding. 
In re London and South Western Canal, Limited, [1911] 1 Ch. 346. 
CopyriGHtT— Photographs—Supply Jor illustrating Magazine—Publi- 
* cation after Agreement terminated—Common Law Righis.—The plaintiffs, . 
the proprietors of photegraphs, the copyright in some only of which was 
‘ registered, from time to time supplied the defendants, the proprietors 
_ of weekly periodicals, with photographs for reptoduction as illustrations 
in the periodicals at certain charges for each user., The plaintiffs having 
put an end to their arrangement with the defendants, the latter continued 
the publication of photographs of the former in which the copyright 
had been registered, and claimed the right to produce photographs of the 
plaintiffs in respect of which there was no registered copyright. «Zela 
that the oe action had the effect of revoking all open offers, and 
that the defendants could not subsequently; without the licence ofthe 
plaintiffs, use, whether for the first time or not, photographs already 
supplied by the plaintiffs; and that the plaintiffs, although they had not 
registéred the copyright in some of the photographs, were entitled to an ‘ 
————muntion to restrain the infringement not only of their statutory copy- 
right, but also of their common law rights. Bowden Brothers v. Amalga- 
mated Pictorials, Limited, [1911] 1 Ch.386 
LANDLORD AND TENANT—Repairs—Lessee’s Covenani—Keep in 
thorough repair and good condition”—Old Building—Natural Decay— 
Dangerous Structure Notice—Rebuilding— Liability of Lessee. A lease of 
a house in London contained a covenant by the lessee to substantially 
repair and keep in thorough repair and good condition the demised pre- 
mises and at the end or sooner determination of the term to etleljver up 
the same to the lessors so repaired and kept. Subsequently the reversion 
expectant on the lease was assigned to the plaintiff and the lease to the 
defendants. Shortly before the expiration of the term the ndon 
County Council served a notice on the owner and occupiers requiring 
them to take down the front external}wall of the:-house to the level of 
the ground floor as being a dangérous structure, and the -plaintiff called 
upon the defendants to comply with this notice, which they failed to do, 
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After the expiration of the term the plaintiff, in compliance with a de- 
molition order of a police magistrate, took down the wall to the level of 
the ground floor, and then, in compliance with a further notice of the 
London County Council, took down the remainder of the wall and re- 
built it in accordance with modern requirements. The house was very 
old and the condition of the wall was caused by old age, and the wali 
could not have been repaired without rebuilding it. Held that the de- 
fendants were liable under the covenant to recoup the plaintiff the cost 
of taking down and rebuilding the wall. The extent of a tenant’s obli- 
gation under repairing covenantsina lease considered. Lurcott v. Wakely 
& Wheeler, [1911] 1 K. B. 905. 

LARCENY-— Evidence of Asportavit—The prisoner put his hand into 
the prosecutor’s pocket, seized his purse and drew it tg the edge of the 
pocket, but failed to draw it completely out of the pocket owiyg to its 7 
meeting an obstruction. The prosecutor grasped the purse and replaced 
it:—Held that there was sufficient evidence of asportavit to supfdrt a 
charge of larceny. The King v. Taylor, [1911] 1 K. B. 674. 

LIMITATIONS, STATUTE oF—TZrust* Fund—Payment by Trustee lo- 
wrong Ceslui que Trust—-Mistake of Fact—Claim by one Cestui que Trust 
to recover from another Cèstui que Trust—An action brought in the Chan- 
cery Division by one cestui que trust against another cestui que trust to 
recoyer money wrongly paid by the trustee to the latter under a common 
mistake of fact is in the nature of a common law action for money had 
and received, and the Court, acting on the analogy of the Linsitation Act, 
1623, will hold the claim to be barred after the lapse of six years. The 

case would be different if the claim were made in an action in which the 
/ Court was administering the trust estate. There, if there were agsets to 
| which the overpaid cestui que trust was entitled, the Court would adjust 
the accounts as between the parties entitled, and lapse of time would be 
no bar. Inre Robinson McLaren v. Public Trustee, [1911] 1 Ch. 502. 

MORTGAGE— Duty of Morigagee to reconyey on payment Principal, 
Interest, and Costs—Refusal of Morigagee to etecute indorsed Reconvey- 
ance in exchange for Money due—Action for Redemption—Costs of Action. 
It is the duty of a mortgagee on being paid by the mortgagor the prin- 
cipal’ interest, and costs, due upon the mortgage, and contemporaneously 
with such payment, to hand to the mortgagor the title deeds together 
with a'duly executed reconveyance of-the mortgaged property. Where 
therefore a mortgagor who had given notice to the mortgagee that he 
wouldyattend for that purpose made a tender of the amount due upon 
the mortgage and the mortgagee refused to hand over to the mortgagor 
then and there an indorsed recbnveyance of the mortgaged property with 
the title deeds, and an action for redemption was subsequently brought by 
the mortgagor, the Court refused to allow the mortgagee igterest and 


A d 


116 $ THE BOMBAY LAW REPORTER. [voL. xiii. 


costs subsequent to the date of the tender and ordered him to "pay the 
costs of the action. Rourke v. Robinson, [1911] T Ch. 480. 
NUISANCE—Public Nuisance—Special Damage— Obstruction of View 
~FPecuniary Loss. The plaintiff was in possession of a hotise from the 
windows of which there was an uninterrupted view of part of a certain 
thain thoroughfare along which it was announced that a public procession 
was to pass. One G. agreed to take and pay for seats on the first and 
second floors ofthe house in order to see the procession. The defendants, 
in pursuance of a resolution of their council to that effect, caused a stand 
to be erected across a certain’ highway (in which the plaintiff’s house 
was situate) to enable the members of the Council and their friends to 
view the procession. This stand was a public nuisance, and it obstructed 
the view of the nmin thoroughfare from the windows on the first floor 
„of the plaintiff's house. G., when he saw the stand in process of erec- 
tion, asked to be released from his contract as to the seats on the first 
floor,” and the plaintiff, thinking it would be unfajr to hold him bound, 
released him. Several other persons came to the house to apply for 
‘seats, but when" they saw the obstruction refrained from taking seats. 
In an action by the plaintiff to tecover damages for the wrongful inter- 
ference with the use and enjoyment of her house and the special loss 

. she had sustained by the wrongful act of the defendants. Held that 
she was entitled to recover as damages the profit which but fog the 

¢ defendants’ act,she might have made by letting seats, Campbell v. 
PaddingloneCorporation, [1911] 1 K. B. 869, 

— Polution of river Discharge of sewage on Land of rifarian 
owner—Injury to reversion—Cost of shorthand nole—A riparian owner on. 
the banks of a natural stream, whether he is or is not the owner of any \ 
part of the bed of the stream, is entitled to the flow of the water, past 
his land, in its natural state of purity, undeteriorated by noxious matter 
discharged into it by others. Any one so fouling the water infringes a 
right of property of the rjparian owner, who can maintain an action 
against the infringer without proving actual damage, and obtain an in 
junction to prevent the continuance of the injury. Any one who turns- 
fecal matter, or allows facal matter collected by him or under his 
control to escape, into a river in such a manner or under such conditions 
that itis carried, whether by current or wind, on to his neighpowr’s land 
is, on the prineiple of Rylatids v. Fletcher, (1868) L. R. 3 H. L. 330, 
guilty ofa trespass. Where the fæcal matter so causing injury is dis- 
charged from a sewer, on the principle of Ryland y. Fletcher the &uty at 
common law of the owner of the sewer, whether he made it or not? is to 
prevent the sewage therein {rqm escaping to the injury of others, and 
mere neglect of this duty gives aegood cause of action to apy person injur- 
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ed by such neglect. A private individual is entitled to an injunction to 
restrain a local authority from allowing sewage to escape from its sewer 
to his injury, notwithstanding the statutory right of the inhabitants of the 
authority’s district to send their sewage into its sewers.. Where that 
local authority was, before the Local Government Act, 1894, a board of 


guardians which had constructed a sewerage system, it was just as respon . 
_ sible as any private person for allowing sewage to escape therefrom to 


the injury of others, whether the injury consisted in fouling the water of 


_a river in infringement of the rights of riparian owners or in depositing 


offensive matter on their land, and the liability of the guardins in this 
respect was by s. 25 of that Act transferred to rural district councils. 
The liability so transferred to. a rutal district council is passed on io an 
urban district council by an order which trasfers to it he liabilities of,a 
rural district council on part of the rural district being turnedeinto an 
urban district. Although a reversioner cannot mgintain actions in the 
nature of trespass—-including those for’ infringement of natural Tights 
arising out of his ownership of land—without alleging and proving injury 


to his reversion, if what is complained of is of such a permanent nature ' 


that the reversion may be injured, the question of injury or no injury is 
one for the jury, or the tribunal which has to find the facts of the case, 
and where injury 1s found the reversioner may obtain an injunction with- 
out jpining his tenant as a co-plaintiff. At the trial of the action the 
solicitors on each side agreed to have a joint shorthand note of the 
evidence taken, and that it shpuld be used if necessary on an &ppeal. No 
arrangement was come to as to taking a transcript or making the costs 
costs in the action. Both sides took transcripts; the learned judge also 
used them; judgment was given for the plaintiffs with costs; and they 
now moved for an order that the defendants should pay all the costs 
the note and transcript as being costs of the action. Held, that an 
agreement to take a note jointly did not necessarily make the costs costs 
in the action, and the motion must be refused. , Jones v. Llanrwst Urban 
Distriet Council, [1911] 1 Ch. 393. ° 

Railing of areg- of house adjoining highway defective— 
Injury lo child—Liability of owner of house. The plaintiff, a little boy, 
while playing on a highway, crept through the broken railing of the 
area of ‘the defendant’s house, which fronted the highway, clanfbered 
along a slate ledge on the inside of the railing, and while *so doing fell 
and was injured. In an action claiming damages from the defendant 





' in respėct of those injuries, the jury found that the railing had been 


brokeh by a trespasser, that it was nuisance to persons using the highway, 
but that the defendant was not aware -of its defective condition, and 
that sufficient stime had not elapsed Yor him to have found out witb 


: 
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reasonable care. Held that as the plaintiff was not lawfully using the 

. highway at the time of the accident, and as the injuries were not the 
direct result of the nuisance, the defendant was not liable. Barker v. 
Herbert (27 T. L. R. 252). ` 

RESTRAINT OF TRADE—Covenant not to carry on business of " provi- 
. Sion merchant” —Manufacture and sale of margarine. A covenant not to 
carry on or to be interested in the business of a provision merchant 
within a certain area is not broken by the manufacture and sale of marga- 
rine in the prohibited area. Lovell and Christmas (Limited) v. Wall. 
(27 T.L. R. 236). 

SOLICITOR—Cosis—Taxation—Default in Delivery of Bill of Cosis— 
Motion for Attachment—Order for Payment of Costs of Motion—Enforce- 
ment by Action—An order was made by a judge in the Chancery Division 
that the defendant, a solicitor, should pay to the plaintiff the costs of a 
motian by the plaintifffor the attachment of the defendant for contempt 
of Court in not having detivered to the plaintiff a*bill of costs pursuant 
to an order for taxation of costs, The costs of the motion having beén 

‘taxed, the plaintiff sued the defendant in the King’s Eench Division to 
recover the amount thereof. Held by Buckley L. J. and Kennedy L. J. 
(Vaughan Williams L. J. dissenting), that the order for costs was not 
made in a criminal or quasi-criminal matter, and that the action was 
maintainable. Seldon v. Wilde, [1911] I K. B. yor. ° 

—— 4 breemeni of Service—Restrictive Undertaktng— Carrying, 
on the Profession of a solicitor—Constructidn—Breach—Letter written out- 
side the prohibited Area to a person within it—Injunction. The defendant; 
an admitted solicitor, signed an agreement of service with the plaintiffs, 
a firm of solicitors carrying on business in London and at Brentford ` 

———Wittreby, in consideration of their employing him as their conveyancing 
clerk and representative advocate at Brentford at a stated salary, the 
defendant undertook that he would not, at &ny time during his employ- 
ment, or after the detgfmination thereof, “carry on within a radius of 
five miles of the town hall, Brentford, the profession of a solicitor,” 

After the termination of the engagement the defendant, who had ‘started 

business as a solicitor in London, wrote from his office in Londoa, on 

behalf of a client residing within the prescribed radius, to a+ person also 
residing within the radius, demanding payment of a debt’ die to his 
client. The recipient ofthe letter, who was not in fact the debtor, as 
the result of the correspondence which ensued, bought up the debt, and 
the defendant, who acted as solicitor for both parties, received ; pay- 
ment for his services. Upon motion foy an interlocutory injunction 
to restrain the defendant .frotw infringing the restrictive condition :— 
Held that there had been no breach of the agreement and that an 
e 


q 
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injunction ought not to be granted. Woodbridge`®& Sons v. Bellamy, 
{rgrr| r Ch. 326. . 

WILL—Ambiguity— Extrinsic evidence—Instructions—Admissibility, 
A testatrix béqueathed a part of her residuary estate to "the Royal Hos- 
pital for Women.” There was no hospital of which that was the correct 
designation, but there were several.institutions whose title was more of 
less similar thereto. Held, that evidence of a conversation between the 
testatrix and her solicitor when he received instructions to prepare her, 
will, in which the testatrix expressed an intention to benefit a particular 
institution, was not admissible to ascertain which hospital was entitled 
to the bequest. Zn re,Bateman Wallace v. Mawdsley, (27 T. L. R. 313) 

NEGLIGENCE—Defective- stop-coch box in pavement—Obligation of 
Water Board. The plaintiff caught her foot in a stop-c6ck box in a street 
outside a house, and feļl and sustained injuries. The stop-cock box in ques- 
tion, which had been constructed by the defendants’ predecessors, was 
connected: with tle.communication pipe which carried the supply of 
water from the defendants’ main to the house outside which the accident 


occurred. Held, thats. 8 of the Metropolitan Water Board ( Charges ) ° 


Act, 1907, not being retrospective, the stop-cock box was repairable by 
the defendants and that, having become a source of danger and the plaint- 
iff having been injured thereby, the defendants were liable. Batt v. The 
Metropolitan Water Board, (27 T. L. R. 258). 

Coutractor— Liability of principal. The defendants -em- 
ployed a contractor to empty and remove the contents @f the cess- 
poolsin their destrict, but made no provision for the disposal of the contents 
of the cesspools when taken out by the contractor. The contractor de- 
posited sewage upon the land of the plaintiffs without their consent, and 
thereby caused a serious nuisance. eld, that the defendants were liagle 
for the act of the contractor, as they had failed to take precautions for the 
proper disposal of the sewage. Robinson v. Urban District Council of 
Beaconsfield, (27T. L. R. 319). e . 

PRINCIPAL AND AGENT— Purchase by agent at an undervalue of charge 
on principal s estate—Onus prokandi—Lapse of time—Presumpltion. Where 
an agent purchases at an undervalue a charge on the estate of his prin- 
cipal, and while in receipt of the rents charges his principal with interest 
on the face-value of the charge, the Court, in the absence of evidence 
that the principal after full disclosure of the circumstaztces consented 
to the agent retaining the full benefit of the transaction for his own use, 
will, iy treating him as trustee for his principal, hold that the extra inte- 
rest retained should be applied towards the extinguishment of the charge; 
and lapse of time, even though it may pogsibly have caused the loss of 
material evidence, will not shift the burden of proof, originally resting on 
the agent, to the principal. Patten v. Hamilton, (27 T. L, Raf? 
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VENDOR AND PuRCHASER—Latent Defect iy Property sold— Under- 
groumd Walercourse—Specific Performance with Compensation. Where 
there is a latent defect in property which is the subject of a contract of 
sale, but the defect is not so material as to bring the casé within the 
‘principle of Flight v. Booth (1834) 1 Bing. N. C. 370, the purchaser is not 
entitled to have the contract rescinded, even if the defect is known to 
and not disclosed by the vendor. A contract was entered into for the 
sale of a house and lands adjoining described as a “ residential property,” 
but which in fact possessed advantages for the formation of building sites. 
The contract stated that the’ property was sold subject to all drainage, . 
sewer, and other easements (if any) affecting the same, and (clause 11) 
that if any error or misstatement in the particulars or contract should be 
disclosed, the samè should not annul the sale, nor should any compensation 

» be claimed or made in respect thereof by either party. Neither the parti- 
cularg nor contract, nor he plan gnnexed, disclosed or indicated the exist- 
ence of a natural underground watercourse which ran through the grounds ' 
and the lands of adjoining owners in a culvert os piping constructed by 
‘the owners of the several lands. “The vendors, knowing of the existence 
of the watercourse, did not disclose it to the purchaser, and purchaser’s 

- agents, when inspecting the property prior to the contract, did nut see 
the piping, although it was then exposed to view in a hole in the lawn of 
the house. The purchaser bought the property primarily as a residence, 

* but with a view in certain events to using it for building purposes. In 
an action By the vendor for specific perfosmance they waived clause 11 
of the contract. eld, that the watercourse was not a sewer or drain 
vested in the local authority, nor an easement affecting the property, 
nor a defect in title, but that it was a latent defect in the property,’ 

_,. although not of such materially as would prevent the purchaser from ` 

getting substantially what she had contracted for if the contract was 

specifically enforced against her; and that the vendors were entitled to 
specific performance subjest to their paying compensation to the pur- 
chaser for the defect By reason .of the existence of the watercourse. \ 

Shephert v. Croft, [1911 I Ch. 521. ' ' 
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LAND TENURES IN BOMBAY. 





> ’ 

pe E tenures known in Bombay as Fazendari, Foras or Toka, pension 
and tex are famili&r to all practitioners. - Mention is made of them ° 

daily in the Courts. But to understand 4ll that these terms mean ofte has 

tọ expend a little labour, as what is to be found touching these tenures 

is somewhat scattered and not open to a ready reference. 


First, then, as to Fazendari tenure. 

Its origin is stated in Campbell’s Gazetteer as follows:—" The lands 
of Salsette and of the North Konkan generally were at a very early 
periéd parcelled out amongst the Portuguese settlers at a very small 
quit rent, amounting it is said to not more than 4 to 10° per cent. of the 
ordinary rental. Villages. were also sometimes given to soldiers and 
others for their lives. These large landholders were called Fazendars, a 

/name which still survives in Bombay and the neighbourhood, and their 


j descendants’ lived on and managed their own estates, levying frôm the 


/ 


cultivators a fixed proportion of the produce in the manner usual ‘under 
the Native Governments.” (Vol. I, part II,p.53—Ed. 1896). The same 
authority, in discussing the Portuguese land system in vogue in Bombay - 
in its early days, states that these grants to sokliers, or other Portuguese. 


` who deserved well of the State, were nominally for three lives, but that 


in later times the holders seem.to have generally succeeded in having the 
grant renewed—(Vol. XIII, pp. 459-460). These landlords or Fazendeiros, 
held on a quit rent called foro. 

This Particular tenure was examined in,an early case. In Doé dem. 
Dorabji Dadi Santuk v. The Bishop of Bombay, (Perty’s Oriental Cases, 
p. 505), the Chief Justice remarked, “ the term fazenda is not significant - 
in ay oriental tongue, and is plainly derivable from the Portuguese 

word “fazendeiro,” which in Vigyra’s Dictionary is Englished “a cultiva- 

tor, a tiller, a husbandman,” and never seers to be used to designate a 

proprietor, and'it does not appear that the Portuguese law contains any ° 

trace of a tentre similar to that called fazendary in Bomiz.” On the 
3 16 De 
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other hand Yardley J., who dissented from Perry*C. J., was of opinion 

that the word “fazendar” in the Portuguese language meant a ‘* farmer.” 

But as shown in Ruttonji Edulji Shet v. The Collector of Tanna, (11 M. 

I: A. 296), the word “ Farmer ” may not always be-used in the English 

sense for in Regulation XVII of 1827 the term “ farmer” is used not as a- 
cultivator of the ground but as a Farmer of the Public revenue, a person 

who would stand between the Government and the Ryots as possessors 

of the ground in the village. 

The same case discussed the relationship between the Fazendar and 
Government on the one hand, and the Fazendar and those holding under 
him on the other. It was argued that the Fa#endar was attempt- 
ing to set up an absolute title to the land (his suit being an ejectment), 
and that the attempt had often been made but always defeated. Sir 

“Erskine Perry yielded to the argument and confirnfed from his experience 
the ptactice of the Bémbay Cdurts.* The learned Chief Justice was of 
this opinion :— The origin of the relation between Fazendars and house- 
holders, where the possession ig ancient, and no proofs of a contract are 
forthcoming, is altogether unknown, whether the Fazendars were the 
original owners of the soil, or mere cultivators and farmers holding of 
other persons, such as the Jesuits, and religious houses, once existing in 
Bombay : whether the house occupiers have encroached upon the Fazendars 
and have turned their permissive right to occupy into an indefeasible 
right on cegtain conditions like the copyholders and tehants of the 
Northern manors in England, or whether thé Fazendars have encroached 
upon the Government and usurped the right to claim the Government’ 
assessment from the; tenants, it is by no means easy to say, I believe, ` 
that occasionally the one state of facts has occurred, occasionally the 
otier.” . , 

The true meaning of the expression " fazendary land” is, as pointed 
out by the learned Chief Justice, land not belonging to.Government. In 
an oft cited passage of fhe same judgment it is stated that a different 
rate of tax, pension or assesment, is applicable to Government land and 
to fazendary land—" but in this distinction ‘the Government have hot 
sought, nor have they been interested,. to define what the rights of «the: 
private parties holding fazendary lands are. And thus a Fazendar occupy- + 
ing and tilling lgnd himself and paying a fixed rent to Goverment; or 
one making contracts with tenants to occupy the fazendary land on 
terms to be agreed between them; or one merely receiving a certain: 
fixed sum by virtue of ancient usage, are all Fazendars in the ee of 
Government, and in the popular language of the bazaar. But in these" 
three persons we perceive three djfferent characters, with wholly diffe- 
rent legal relations attachable to them, and for the most part equivalent: 
to our Englifif notions of a tenant in fee simple’ holding ‘of a superior’ 
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lord by rent service, a land-lord demising at rack rent, and a party seized 
of an ancient rent issuing out of the land.” 

Farran J. in an unreported judgment (Purmananddas Jevandas v. 
Ardeshire Framjee, Suit No. 262 of 1886) quotes the above passage with 
approval, and states that the term in his experience “is used with 
reference to tenants holding under a private land-lord to indicaté 
sometimes an indefeasible right to hold in perpetuity on payment of a 
small quit or ground rent and sometimes any kind of tenure agreed upon 
between the parties.” Another decision remarked on the ambiguous 
import of the term Fazendari tenure and how ‘often it is considered to 
connote a perpetual tenure at a fixed rent (see Veshwadabai v. Ram- 
chandra, I. L. R. 18 Bom. 66. at p. 80). 

In the Bishop of Bombay's case (above cited Yit was held as to 
Fazendari tenure in Bombay that a Fazendar who had no oéher title. 
to shew to the land than the receipt ofa small qyit-rent was not entitled 
to eject the tenant op the latter’s pulling down his house, and rebuilding 
without permission. . i . 

Perry C. J. thought that a Fazendar had'the right of increasing the’ 

‘quit-rent, and of demanding fines. 


Next as to Foras tenure, or Foras Toka. 

The origin of this system is traced by Mr. Warden in his work on 
Land Tenures. He states that the inhabitants of the Island of Bombay «` 
used to pay Sne-fourth part of the profits of their lands asa quit-rent, 
and that this was commuted "by President Aungier shortly after the land 

me into the possession of the Company, reserving to the Company 

(as for the King) the right to military services (see page 21 of the work 

cited). He goes on to show that in the year 1718 the rent services may 

be considered to have been substituted by ‘a tax imposed on all the 

’ inhabitants residing within the town walls to reimburse the expenses 
J necessary on fortifying the fown (see page 67). 

To understand the meaning of the term Foras reference should be 
made to the case in Doe dem. East India Company v. Hirabai 
( Perry’s Oriental Cases, p. 480 ) In this case the rights of old occu- 
piers of cultivated lands in India are touched on. Itis remarked there: 
t In many cases undoubtedly the cultivator or occupant possesses an 
interest in ‘the soil, he did so at the time of the Regulations in 1827; he 
did so when Mr. Waden reported to Government in 1814; he did so long 
before, when the Portuguese ceded their island. In the capitulation 
madefo Ensign Cook there is a provision in respect of the accustomed 
Foras, which perhaps is equivalent to the celebrated Spanish word Fueros 
we hear so-much of in modern terms, ont may mean the rent reserved 
for outlying grounds; for lands lying fora the demesne lands,” A foot- 
note to a case reported in 4 Bombay High Coyrt Reports (O: è) J-Jat p. 40, 
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states that " Joras” is derived from the Portuguese eed “fora” (Latin 
fords, from foris, a door) signifying outside. Ant ina foot-nọte to an- 
other case in which Sir Erskine Perry delivered judgment orap is stated 
as signifying outlying or waste lands. 

A decision of the Bombay High Court (Shapurji Jivanji v. The 
Collector of Bombay, (1885) I. L. R., 9 Bom. 483). accepts as possible the 
suggestions of Mr. Warden and Mr. Le Mesurier that foras or foras toka 
land may have been originally waste land reclaimed from the sta, which 
the inhabitants were invited to cultivate. It should be noted that in 
this case the terms foras and forms toka are used alternately as if the land 
was one and the same. The case decided that though the facts might 
be that the holders of this particular kind of land af first paid no rent, 
and subsequently paid a very small rent which continued the same for 


, very mayy years, yet Government had not forfeited its right to enhayce 


the assessment, The learned Judge in his judgmént traces briefly the 
histd?y of foras tenure, and refer€nce Should be made to this decision, 
which cites all the Sonics authorities. i 

This Foras tenure is also noticed in the Foras Land Act of 18 51, 
which only applies to the parcels set out in the map or plan attached to 
the Act. The preamble to the Act shows that the freehold of the lands 
dealt with resided in Government though as a matter of “grace and 
favour” these rights were waived by Government. 

As to Toka tenure reference to Campbell’s Bombay Gazetteer (Vol. 
XIII, p. 53») shows that this special tenure was almost Submerged in 
the revenue survey. Itis referred to as * the dhep or lump, and also 
is called taka, oka or hon. This authority proceeds to describe the 
dhep oy lump system as one which seems to have been handed down 
from very early times, and by which a certain quantity of grain was _ 
paid for an dnineasured plot or lump of land. Tok is thought to be more © 
properly: thok, an unSanskrit Marathi word meaning lump or mass: 
taka is believed to be doubtful, and is sald to be Hindustani and to 
mean both a coin and as measure of land (120 bighas). It is further 
stated in another footnote that taka and hon are names of coins that 
seem to have no connection with the tentfire in question. The belief is 
ventured that these words found their way in instead of the less kaown 
toka and hunda meaning lump or mass. Foras tenure is closely connect: 
ed with the kind of tenure, which is next dealt with. 


- 


Pension and Tax. 

From the discussion of foras tenure it is an easy step to that of 
Pension. As Westropp C. J., points out—" the quit rent in Governor 
Aungier’s convention, called “foras, also bore the still older name of 
pension, (pensio, pension), and since that convention has beem chiefly 
known H name at pension, It was payable ine respect of the 
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ancient settled and cultivated ground only,” Naoroji Beramst v. Rogers, 
4 Bom. H.C. Rep. p. 40 (0. c. J.) note h), From what has been said 
‘of Foras tenure it seems that Foras applied to waste land, whereas 
Pension applied to cultivated lands. This distinction the learned Chief 
Justice notices, for he goes on to state that subsequently the term Joras 
was for the most part, though perhaps not quite exclusively, limited to the’ 
` new salt batty ground reclaimed from the sea, or other waste ground lying 
outside the fort, 

Of the term itself Roper C, J. and Perry J. remark,—" Then there is 
the fixed sum called pension or pensao of the Portuguese corresponding, ` 
I suppose, with the word pensio which denoted in middle ages a settled 
sum paid for land, for I find it ušed by Bracton in respect of the King’s 
tenants in ancient demesne, who, he says, “ a gleba améveri non possunt 
quamdiu solvere possunt debitas pensiones” ( Doe. dem. East India i 
Company v. Hirabai, Pérry's Oriental Cases, p. 480), A slight mention of 
this quit or ground rent is made by Sir Efskine Perry in the reasons he 
submitted on liberty having been granted to appeal to the Privy Council 
in the case of Richard Spooner v, Juddow (4 M. I. A.°353: Perry O. C. 
392.) The learned Judge considered it a European, not an Indian, tenure, 
and incapable of being raised. 

How the tenure came into existance is traced by Warden and later 
by Campbell. Apparently the titles to land in and out of the Fort were | 
the subject of considerable doubt. as between the holders and Govern- ° 
ment. Accordingly in 1674 an agreement was entered into Between the 

ople who were desirious that their titles should be definitely established 

y a regulation, rather than weakened by a scrutiny as to what lands 
ere the Crown’s, and what the people’s. The people being agreeable 
to make a pecuniary compromise for the permanent security of their 
people. Warden tells us that the agreement was to have been confirmed 
by a patent from the Company and that though this was never done the 
agreement was.ever considered to be valid. «The inhabitants thus held 
‘their lands in perpetuity subject to the payment of what is called 
pension. Itis really not a tax butas the Portuguese word implies a 
payment for the enjoyment of land, the bonus or the premium paid for 
the fee simple on the compromise of a doubtful tenure (Warden’s Land 
Tenures, pp, t2 and 13). ‘ ` 

The last word on this subject is ta be fouħd in Campbell’s Gazetteer 
as continued by Mr. R. E. Enthoven (Vol. XXVI, part IIT, p. 304):— 
“ Regagding the origin of the pension tax a consultation of the 25th May 
1742 records: In our consultations of the 19th of June last the President 
and Second undertook to inquife in what manner the pension was first 
settled, how it was assessed and in the end to discover if it was kent up 
to the original purport, or if any augmentations could be ic But the 
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shipping from England ‘arrived shortly after and other business more 
immediately requiring attention (besides the difficulty of -obtaining a 


competent knowledge in that concern as no light or help could be pro-` 
- gured from any registers remaining, and therefore could be collected only 


from the most intelligent of the inhabitants), unavoidably prevented the 
‘jnquiry being sooner executed. 

The President now tenders an account thereof from the best im 
formation he can procure and orders it to be inserted here for reference 
on any future occasion. On the English assuming this Island an account 


` was taken of the true value, at that time, of the annual produce which 


was reckoned to be worth 80000 Xeraphins (Rs. 43,636). The Govern- 
ment judging it to be necessary that a taxation, or what is called pension 
should be laid, Yt was agreed that one-fourth part of the produce that 
is Xeraphins 20,000, (Rs. 10,909) should be, annually paid to -the 
Company. Accordingly, as stands particularly. explained in the Registers 
kept in the Secretary’s office: and with the Collgctor of the Revenues, 
up to this day the levy has continued since that time.” : 


‘Such are the tenures - peculiar to the Island of Bombay. 
: H. CAMPBELL. 





THE SECRET OF EMPIRE BUILDING. 
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By HERBERT Barry, 1. C.S. n 


[Barnen Juven, Bowsay Hicn Covet,] i 


pr present Governor of Bombay is well known to be one of the\ : 


hardest workers in British India. That he has found time to 
write an introduction to Mr. Malabari’s book, “Bombay in the Making,” 
may well serve as a hall-mark to attest the value of the volume. Mr. 
Malabari has indeed ample credentials. He isa trained lawyer, anda 
valued officer of the Bombay High Court. His modest apology for 
literary defects is the only reminder to be found in his book, that it is 
“written in a language not his own.” There is nothing slipshod‘in his 


‘ work, and many modern English writers might envy his mastery of their 


tongue and the effortless lucidity of his style. The name he béars has 
long been associated both in England and in India with literature of a 
high type. Mr. Malabari’s father has won laurels as an author qs well 
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as by his editorship of "The Indian Spectator,” and his Magazine, “East 
& West,” and has always been distinguished by breadth of view and 
by his strenuous: and well-directed efforts to promote the “entente 
cordiale” between both hemispheres. The spirit in which that Magazine 
is conducted is well-typified by the Tennysonian motto on its title-page 
which runs— 
“East and West, without a breath, 
Mixt their dim lights, like life and death, 
To broaden into boundless, day.” 

Writers who draw inspiration from such a motto are specially 
entitled to a hearing ħ these days of “ Indian Unrest.” 

Mr. Phiroze Malabari seems devoted to the cause of which his father 
is an enlightened exponent. Add to this, that the author of “ Bombay 
in the Making” has atdecidéd bent for antiquarian research, a bent 
which he has already signalised by*his earlier efforts. Thus he stems 
fitly equipped for his Self-imposed task—the story of the city of his birth. 

* The story he has urfdertaken to tell comes opportunely at the . 
present time. For it would be hard to find any better answer to those 
who take a despondent or unfriendly view of our national connection 
with India, than the answer which may be drawn from the story of 
‘t Bombay in the Making.” Even when told in the most sober prose, it 
forms*an impressive and stimulating record of what East and West can 
do; if they wilf but work together. 

“To attempt any descriptién of modern Bombay for those who have 
not seen it, isto run the risk of using superlatives, which are always 
suspect, or statistics, which are coldand unconvincing. It is safer to refer 
readers for detailsto the “ Gazetteer”. Let it suffice here to recall the fact 

it thatin point of population, Bombay,a decade and a half ago, before it was 
! attacked simultaneously by famine and plague, held rank next to London, 
fj as the second largest city in the British Empire. Itis not indeed a city 
of palaces. But it has long lines of stately and“ serviceablé buildings— 
fringing noble thoroughfares thronged with traffic (electric trams, motor 
cars and taxicabs), lighted by gas and provided with most of the 
appliances of modern civilisation. These are but surface indications of 
the prosperity. .of modern Bombay, and it may be that its residents alone 
are able -fully to gauge the expansive vitality of that great city. Its 
site-values are continuously rising, and notwithstanding reclamations 
from the sea and constant development of new areas, the town and island 
and the/adjacent suburbs can barely afford accommodation to meet the 
advancing requirements of its population. There are many in our midst 
who can speak of Bombay as it is. Tourj8ts, artists, architects, poets, 
statesmen,’ and royalties familiar with the capitals of the West, have 
visited it and spfead its fame. Some enthusiasm | may be peiipitted for 
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that Queen of the Sea, more fair—and far more ganitary—thap Venice or 
Naples; its beauteous bays sparkling at night with the semi-circle of 
myriad lamps that to native loyalty is-known as the “ Queen’s Necklace.” 
But those who can only picture to themselves that majestic city at the 
zenith of its activity and beauty, miss its real significance. Both resi- 
dents and visitors need the reminder of its humble origin and the secret 
of its growth. It isan object lesson, a monument—" lest we forget.” 
Mr. Malabari presents us with the plain unvarnished tale of what 
Bombay was when it was first handed over to the British Crown, with a 
great flourish of superfluous trumpets, as part of the dowry of the 
Infanta Catharine on her marriage with our Charles*II. The Portuguese 
had then been in possession’ for about one hundred and thirty years. The 
Viceroy of Goa described it as the “ best port His Portuguese Majesty 
* possessed in India, with which that of Lisbon was “not to be compared,— 
and protested that it had been treated as of little value by the Portuguese 
themselves.” If the Portuguese knew little of itg value, British statesmen 
. knew still less. Clarendon; then Lord Chancellor, wrote of “ Fombay 
and the towns and castles therein as within very little distance from’ 
Brazil.” Disillusionment soon followed. In May 1663 Pepys wrote : “The 
Portuguese have choused usin the island of Bombay, it being—if we had it— 
but a poor place, but a poor little island!” A Portuguese chronicler des- 
cribed its Fort as consisting ‘‘ of a bastion nothing more than a platform— 
the fortified place being four-sided, about ten walking paces from each 
side; but eleven Portuguese families with the blacks making up a force 
of 70 musqueteers.” The Portuguese had indeed “ treated it as of little 
value,” 

The island was for the most part malarial swamp, tide-swept sand or: 
uncultivated ridges. One of such ridges, Malabar Hill, was leased two 
centuries ago at an annual rental of Rs. 130 (£13). Nowa single eight- 
roomed house there fetches Rs. 5,000 per annum. 

The climate proverbially allowed but “ two moossums ” (rainy sea- 
sons) as the life-term of European residents. The potentialities of the 
harbour were so neglected that for nearly thirty years after the cession 
of Bombay to England, Surat, which could admit but ships of 70 ‘tons, 
retained pre-eminence. Bombay hardly seemed a land of promise. The 
merry monarch who never said a foolish thing and never did a wise one, 
took no optimistic view of its future when he cededit to the Company 
for £10 annual quit rent. Even at that price it seemed a bad bargain for 
the Company. The Portuguese had opposed its surrender to the tmost, 
and later by intrigues put every difficultyrin the way of our realising any 
benefits, and set up ‘private rifhts’in the soil, claims which we were 
powerless to dispute and which, if admitted, left but little hope of re- 
venue to the Company. Troubles arose on all sides. Surat, the premier“ 
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settlement, had embarrassments of its own, internal and external; a 
debauched staff provoking the native comment “ Christian religion, devil. 
religion; Christian much drunk ; much do wrong; much beat; much 
abuse others.” There were constant dangers from without, from the 
jealousy and oppression of the native Governor of Surat, from Moghul 
officers, and from inroads of " the grand rebell of the Dekkan, Sevagey.”” 
‘ Bombay could get little help from Surat and had to stand alone. The 
infant settlement was isolated, with hostile Portuguese at Bandora, close 
by ; no friendly powers on the neighbouring continent, and seaward—the 
Indian ocean ‘swarmed with pirates of whose rapacity and cruelty fright- 
ful stories were told.” Then there was the open antagonism of the Dutch, 
continual struggle witht furtive interlopers—and later witha rival Company. 
The wonder is that through all these troubles, the little band of factors 
still held on for the benefit of their masters, the Directors, who gave but 
little encouragement either by integrity or liberality. Those early settlers 
were unsupported by any sense of nation’s] prestige. They realised daily 
the insignificance in Infdia of the name of Englishmen, and even Londoners 
wêre impressed with the aStounding power of Aurangzeb as presented on - 
the stage by Dryden. The Moghul empire was at its culminating point, 
and, to English adventurers, irresistible and unapproachable for redress. 
Those illiterate traders, who could not write in their own tongue a sen- 
tence that could parse—inconsequent as Sir Andrew Aguecheek—with 
eleméntary knowledge of the vernaculars, quarrelling and tippling to- 
gether, unruly? inexperienced, ill-paid, (the Governor had froma £300 to 
£ ooa year at most, other factérs not £100) how could they have founded, 
in that “ poor island” of “pestilential vapours” half covered by a pirate- 
i ested sea,—the city that in our day boasts itself “urbs prima in Indis” 
{ he second metropolis of our Empire? That is the story Mr. Malabari 
has to tell. He sets forth all the details with most conscientious 
i, industry, in simple language, with judicial impartiality free from specu 
lative comment, and inspiring confidence that he will ‘nothing extenuate 
nor aught set down in malice.” i 

` Many of his materials had been collected by his predecessors in the 
field. To have omitted such details would have risked the loss of light 
which, it was necessary to focus on the pictures: presented. Thus the 
reader is enabled to draw his own conclusions as to the forces at work in 
the making df Bombay. The book is none the less valuable or suggestive 
for the absence of cut-and-dried theories. 

. There is one conclusion to which study of the book may tend. Itis 
one no? very flattering to our own national vanity. By way of compen- 
sation, it is more reassuring andeinstructive for humanity at large. And 
the conclusipn is this. The rise and stabilfty of that imperial city are 
traceable,*not to the ascendancy of any one race, but to the mixture of 
dissimilar races, bf which no one was predominant, each « pégeing away” 
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according to its kind, accepting a good lead not perforce, but by conviction 
of its reasonableness, and all developing—with divers functions and but 
little prescience of the common objective. 


The Englishmen, reputed founders of Bombay, were but a handful 


of ordinary men drawn at haphazard: from the trading class. The. 


Company strenuously objected to employing “any gentleman in any 
place of charge,” even at the suggestion of the Government. An excep- 
tion was made in the case of Sir George Oxenden; but he was at Surat 
thuch more than at Bombay. Of the parents of Gerald Aungier, by far 
the greatest of these early founders, nothing is known. It is but surmise 
that he came of a good stock, possibly, as his surname suggests, Hugue- 
not. Most of the factors were adventurers without culture or pretensions. 
They were nota ‘dominant race” and they knew it. Among them- 
selves, Official rank inspired scant reverence. The Governor squabbled 
withghis council, his councillors with the Chaplain; and Keigwin, a mere 
Captain, displaced the Governor with ease, ignored the Directors, and 
held the island far a time in the King’s name. .Yet.the system, despite 


` all these signs of rottenness, had something solid at the core, a germ of 


healthy growth. Certainly no other Indian town expanded in like pro- 
portion. Andif we abandon the idea that Bombay arose, from its 
swamps at the bidding of a few demigods of our Empire-making race, we 
must guard against the other extreme of accepting the expansign of 
Bombay as a mere commonplace growth, to be expected as a matter 
of course În the two-hundred and fifty years of our occupation. Its 
natural advantages lay hidden for centuries under native rule ahd: 
for one-hundred and thirty years of Portuguese possession. From the 
date of its cession to the first outbreak-of plague, Bombay decupled its 


population. In the same period London did little more* while Bir-: 


mingham ahd Liverpool each rose from 4,000, and Manchester from 6,000, 


to five or six hundred thousand each. Thug Bombay, heavily handicapped 
has.a record hazd to beat. Ifitis as heroic to build a city as to ` 


as it was, 
destroy one, Bombay deserves its epic as much as the heroes of the Iliad; 
an epic without a hero—immortalising the co-operation, instead of the 
conflict, of races. Mr. Malabari would readily take Gerald Aungier for 
his hero. Aungier doubtless stands outin relief among the swash-bueklers 
of his day. In the record uf “tipsy councillors” and thetr prawls, we 


rejoice to conre across a personality that needs no apology. But after | 


all, it would be hard to cite any measure of Aungier’s as instancing sur- 


. passing statesmanship, or any policy projected by him that we might 


not have expected from an average man, thoroughly honest, ordinarily 
fair-minded and reasonable. : 
SS eo 
*Boinbay population 10,000 in 1660 was million in 1685 (Macaulay ch, Hi) had five 
pearly a mit» in 2891, London half 3 millions in 1891, e 
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The ‘Aungier Convention’ is the transaction generally associated with 
the mention of his name. That was a compromise of the revenue-claims 


‘of Government, in perpetuity, on the holders of land whose rights to any 


exemption were admittedly incapable of proof. 
That was Aungier’s most popular measure. His successors in 


‘administration may question whether it was equally judicious. It “ bara: 


tered away” for £1200 per annum "sites now occupied by buildings 
‘worth crores” Such generosity to one generation of holders, is too often 
‘dt the expense of a posterity unprovidgd with holdings, and as bitter 
‘experience proves, must be paid for in raised- rentals, and in taxation 
‘more odious and mo% costly to realise. 

The less improvident policy of later days would pave offered such 
‘doubtful claimants no more than rights of perpetual occupancy, subject to 
petiodical revision of assessment. Possibly Aungier had neithere the ex- 
‘perience nor the force at his command, to insisteon such a COUTSE. a 

His greatest merit in this matter was that he took the people into 
his confidence, calling orf them “to declare their minds freely without 


‘the least apprehension, concerning their sense of the contract,” —and ` 


sternly refused to countenance his own countrymen in seeking special 
advantages for: themselvés. He acted according to his lights and must 
not be judged by up-to-date standards. He favoured sumptuary laws, he 
' was intolerant of the “Portuguese, “ would have artizans only of the 
reformed religion,” and wanted "to bind married men by*heavy penalties 
‘t@'live in Bomibay for ten or seven years at least.” Probably the Puri: 
anism prevalent in England during Aungier’s youth, left its impress on 
im. His “sentence that women growne scandalous to our nation, reli- 
gion and Government...be confined totally of their liberty to go abroad, 
and fed with bread and water till they are embarqued on board ship for 
England,” evoked from one of his admirers (the Rey. P. Anderson) the 
comment "O! Gerald Aungier ! in all this you had much Protestant zeal, 
- but little Christian love.” In short, Aungier had the weaknesses and the 
Strength of a pious, honest, and not very broad-minded Englishman of 
‘Cromwell’s time. The eulogy he would have sought he might have 
expressed in terms no longer up-to-date—“ A God-fearing man.” His 
feeling about, the making of Bombay is best given in his own words. It 
was ‘a citp which by God’s assistance is intended to be built.” e 
Aungier’s ‘phrase “by God’s assistance,” might have * provoked the 
Yéers of his contemporaries, the wits ofthe Court and the ‘Coffeehouses, 
and may not be in vogue at the present day. It was not cant, as Aungier 
used it. The wits held such phrases as " Divine aid” (except for conve- 
nience in swearing), tabooed and meaningless. Aungier showed in prac- 
tice what he meant. It would not have been easier to say, “he relied on 
the Principle of Justice and omnibeneyolent wisdom, thaty refuses -tọ 
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subordinate general interests to the self-seeking of individuals or parties.” 
That might have expressed but part of his working hypothesis. He 
sought no pre-eminence for himself and allowed none to his countrymen 


` er to any race or class, His colleagues wrote:—“ He prefers his honours 


in maintaining the place before any other interest.” This was the secret 


‘of success in the making of Bombay. His Portuguese predecessors had 


tried the other tack and failed. They claimed predominance for their 
Church as due to its intallibility, and closed their domains to all non- 
Christians. The Goanese were notorious even in Europe for the cruel- 
ties they practised, and their snares, laid all over India, to entrap prose- 
lytes. Voltaire flagellated them in one of his “Romans.” It was no 
fiction, but their own boast, that all the Moorish prisoners from a captur- 
ed ship were sentenced to death, “and six died without anyone asking 
them toeexchange the Koran for the Gospel.” Eryer describes ones of 
thei principal market-places, wherein,was “an engine like a gibbet with 
a pulley for the Strapado which unhinges a man’s jaints.” 

“ There is,” says. Hamilton, "a severe Inquisition to punish any 


‘ whom the Iniquisitor has the least suspicion of, so that I question if 


there is such a pack of notorious hypocrites in the world.” 

Aungier, with no lack of religious sincerity, would have cried t Non 
tal auxtlio nec defensoribus istis” l . 

Aungier was accused of “too much Protestant zeal,” but neither he 
nor his successors made for their Church such claims as the Portuguese 
enforced iff the name of their religion. The lavish expenditure of the 
older regime is attested by the vast ruins of the Cathedral at Bassein and 
the cloistered piles at Gorebundar. Aungier’s Protestant zeal presented 
a chalice to Ais communion ; they had no Cathedral to put it in. Private, 
subscriptions were raised, but the cathedral was not built till 1718—and * 
then, non-christians, no longer excluded as pariahs from the town, came 
in crowds to the Consecration Service and reverently “stood it out” with 
no fear of molestation. The peoples of India are receptive and emotional, | 
reverence all genuine religious feeling, and love those who share that 
reverence. But they do not mistake persecution for piety or arrogance 
for orthodoxy. In our own day, the Hindu and Mussalman J udges were 
welcome at the Intercessional Service held, when the plague, that left our 
alienerace immune, was decimating the native masses. The- Cathedral 
is the least noticeable of the larger buildings in Bombay; far less preten- 
tious than many modern suburban Chapels. It is best so—a fitting 
monument to the spirit of its founders. 

Of Aungier’s spirit in dealing with those of other faiths, we learn 


- from one who wrote in 1781 that " many *were invited by the freedom 


granted to all religions.” Aungiér declared his own policy, ‘‘ Sugh as may 


‘be least bprthensome to ye people and may not discqurage strangers 


from comihg to live with us.” 
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He took care that ‘.ye Brahminees shall enjoy ye free exercise of their 
religion within their own houses, without ye molestation of any person 
whatsoever, that nor Englishman, Portuguez or other Christian nor Maho- 
mitan shall be permitted to do ye least injury or indignity to ym.” But 
toleration for all was accompanied with exhortations in the spirit of the 
„maxim " Sic utere tuo ut alienum non ledas.” 

Each little community was required to control its members, and 
accept collective responsibility. To this end Aungier encouraged the 
indigenous system of Panchayats or Caste-Committees and proposed the 
t appointment of chiefs or consulls,” whose office must be “to represent 
ye grievances which Moors or any.of ye said nations shall receive from 
Christians or any other, as also to answer for what faulfs any of the said 
nations may committ.” . 

* The harmony started by Aungier lasted long. In 1781 the cHronicle 
wrote of our Government, eyen when pushed to what would seem, ty- 
ranny at home, appearing gentle to those whe had felt Mahometan in- 
solence dnd Portuguese bigotry.; in so much that from 10,000 souls, the 


utmost of its inhabitants when in possession of these, they were ` 


in 1764 augmented to 66,000.” The population, sensitive as mercury, 
rose and fell with the chardcter of their Governors. After Aungier’s death, 
for halfa century there was a relapse—harmony was suspended; the 
factots returned to their potations and brawls—and the population sank 
again to 10,00e. Had the people been as unruly as their‘ rulers, Bombay 


would not have been made. Fn the next half-century both “population - 


and harmony were restored. 
/ Aungier had set the tune; its echoes lingered, the keynote was never 
completely lost. Religious equality and reputation for justice «again 
[ attracted strangers. “Judicial institutions” were in their infancy under 
Aungier. Proceedings were in Portuguese. Prisoners had to beg for 
alms. The Company’s servants were made Judges, not for their learning, 
put of necessity; and like necessity they kneweno law. Their notions 
of equity were barely rudimentary. Punishments were ill-conceived, ill- 
graduated. Forty stripes save one were commonly prescribed for most 
offences from petty larceny to manslaughter, the dose to be repeated 
for asecond or an aggravated offence. Aungier was himself ex officio 
Chief Justice. He was not a trained lawyer, but the habitual attitude 
of his mind was judicial. ‘No party ever receded from his award.’ The 
I justice administered was rough and ready. It was not an age when the 
weak expected much tenderness from those in power. In England we 
had our Jeffreys. In France the grand Seigneurs, in Italy the prepotenti 
described by Mazzoni, did what was right jn their own eyes and wrong 
in every,one else’s. In India one of their own historians says, “Every 
petty Zemindar set up a Court—used as “the engine of oppression of 
innocent people.”, . 
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For a first theft of 3 annas, the offender had tô choose between losing 
a hand or foot; for'a second theft he was impaled alive. Other forms 
of “country justice” were, “Putting the culprit’s head in a bag of cinders; 
‘squeezing chillies into his eyes; shaking his infant child before his eyes 
ina. bag with a fierce cat.” One local despot when he wished "to de- 
stroy any great personage,” had him brought stripped naked, and deliver- 
ed sentence by squirting betel juice from his mouth on the victim, 
u whereby in half‘an hour the man‘dropt dead.’”* ` 

To immigrants from Native States every tyro on the Bomþay bench 
seemed a Daniel come to judgment. 

Our tribunalsmade many mistakes. The Government had a prejudice 
(not yet whollwextinct in India) against legal training. Judges versed 
in civil Jaw were dreaded as likely to promote litigation. Sentences of 
atrocious severity were passed. Women were flogged. One found guilty 
onl} of conniving at hêr husband’s ill-practices, receiyed “a small chastise- 
ment of 15 lashes, and barlishment, with the.ordet to lose one ear if she 


. returned, and on*repeating-the crime, both ; the‘punishment for all women 


of ill fame for returning after legal expulsion.” For defamation nineteen 
lashes, and to a servant on suspicion of theft’ 39 lashes were awarded. 
For proved theft burning on the cheek was added. For robbery, flogging 
was followed by hard labour during pleasure, and by death. Theft from 
an Englishman was visited with the capital sentence as late as °1799. 
At that date even in England offences of 153 kinds were capitally punish- 
able. Mildness was not in the air, and the zeal of the Compariy’s 
servants was not according to any knowledge of mercy. One of the most 
monstrous miscarriages of justice is recorded ina trial for treason. The 
Govetnor of the day took special interest ‘in the prosecution. Thè 
evidence of one prosecution witness was obtained by torture, sanctioned ; 
‘py the Governor; another prosecution witness was later rewarded by 
restoration of confiscated property. THe accused was convicted. One 
of the Judges protested Against the torture, and the admission of evidence 
thereby obtained, and dissented from the verdict, He was afterwards 
‘suspended and disgraced on apparently frivolous charges of irregularity 
and insubordination. The person accused in the trial was a wealthy 
native, previously high in the favour and confidence of Government. All 
disloyalty charged against him was later disproved, but not before he died 
in prison eight years after his conviction. This case seems the blackest 


eee ee nw eee 
* Dante may have had some such scene in his memory—when depicting the gruesome dumb 
show of Minos in passing sentence— i 
Esamina le colpe nell’ entrata; =, 
Giudice e manda, seegndo ch’ avvinghia,—— 
Cignesi con la coda tante volte, 
Quantunque gradi vuol che giu sia messa, 


—Iayerxo, Canto V. 
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blot on the scutcheon of the Bombay Government. It occurred during 
that period of relapse alteady mentioned, which followed on the death 
of Aungier, and its worst features were due to a reversal of his policy. 

Aungier would have never arrogated to himself the predominant 
authority which his successor exerted with such tragic effect. The 
manifest ascendancy and control asserted over the conscience and judicial 
independence of the Court, proved a thousand-fold more disastrous to 
the Administration than could have been the most open difference of 
opinion between the judiciary and the executive. The population, as 
already stated, dwindled in those days torits former insignificance under 
Portuguese misrule. It is a historical commonplace, that in India there 
has frequently been a tendency to strained relations between the executive 
and judicial. Whether such a state of things is an unhealthy sign may 
be questioned. It is told of Lord Kitchener that when in recent days’a 
Judge deplored to him the existence of such relations, the Hero of ° 
Omdtrman-and South Africa answéred tb this effect: “Yes; it’s % bit 
nasty for you, but think of the confidence if gives the millions.” The 
people of India know that there isno Pilate and Herod league between . 
Government and the Judges. Andit is only the impartial and sympa- 
thetic attitude of the exeputive that so long prevented the complete 
separation of judicial and executive functions from becoming a necessity 
inevitable-at any cost. 

That is the attitude. which His Majesty, our present King, on visiting 
India, commended to its public servants. It is an attitude whjch neither 
seéks nor gives to any, either racial, class or personal, predominance, or 
whshared and uncontrolled authority, and must in the long run command 
its reward in the sympathy of all. For, as a perusal of this volume 

; suggests, the hegemony among races is reserved, not for those who rely 
on their prestige asa self-dubbed dominant race, but for those who 
take “ Ich Dien” for their motto— and live up to it in the spirit of “one 
that serveth.” 


r 
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Lhe Common Law of England. By W. BLAKE ODGERS, M. A., LL. D., 

K. C., Gresham Professor of Law and Recorder of Plymouth, and 
WALTER BLAKE ODGERS, M. A., of the Middle Temple, Barrister- 
at-Law. LONDON : Sweet and Maxwell, Ltd., 3 Chancery Lane, W. C, 
In two volumes. 1911. Roy. 8vo. Pages xci and 1588. Price £32-10s. 


THE name of Dr. Blake Odgers is not new in this country. His 
excellent monograph on the Law of Libel and Slander is very familiar 
with the profession. It is a matter- of no smalf satisfaction that an 
author of Dr. Odger’s calibre has been induced to devote his energies 
to elucidate the leading pritciples of the Common Law of England. 
Five yedts of incessant labour and organised study‘*have fructified into the 
appearance of these two volumes. The method of treatment pursued 
here is the same whiclf the distinguished -afthor has adopted in 


„his work on Libel and Slander. The - leading principles are first 


stated in large type, and the decisions which illustrate these prin- 
ciples follow immediately in smaller type, This method not only 
ensures clearness and convenience, but it brings into bold relief the prin- 
ciples and precedents. The substantive law, we find, is arranged under 
three main heads—Crimes, Torts and Contracts. The Criminal law is 
given a precedettce here because that branch of law affects ‘the nation as 
a whole and it is most important for every*citizen to learn. Next follows 
a book on Adjective law, in which the authors trace the history, define 
the jurisdiction and describe the present arrangements of the British. 


Courts and then deal with procedure both Criminal and Civil. The law ` 


relating to married women, infants, corporations, and other classes of 
persons, who enjoy special privileges or suffer from speçial disabilities, is 
gathered together under the title of “ The Law of Person.” The Intro- 
duction, which occupies nearly a hundred pages, states in clear language’ 
the elements of the subject and discusses such subjects as the sources of 
law, how to ascertain it, customary law, by-laws and other subordinate 
legislation. This work is stated to be founded on Broom’s Commenta- 
ries on the Common Law of England; but beyond a few excerpts distri- 
buted here and there there js nothing in common between them. The 
work of Dr. Broom, though valuable and excellent when first written, 
has now become antiquated and out-of-date in style and arrangement. 
Nearly fifteen years have elapsed since its last edition was published. 
The learned authors have, therefore, gdvisedly preferred a method 
of their own. In their maaner and make these volumes leave 
nothing to be desired. They are worthy to stand side by side with 
ah, a as 


\ 
\ 
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the well-known work.on “ Libel and Slander” as they are the outcome 
of ripe scholarship associated with untiring industry. 





Fisher's Law of Mortgage. Sixth Edition. By ARTHUR UNDERHILL, 
M. A., LL. D., and ARTHUR COLE, B. A., of Lincoln’s Inn, Barristers- 
at-law. LONDON: Butterworth & Co., rr and 12 Bell Yard, Temple 
Bar. ( India Branch ) P. O. 251. Calcutta. 1910. Roy. 8vo. Pages 
elxxxvii, 1028 and 161. Price 52s. 6d. 

FISHER’S work is one of the few English law books that, have earned 
reputation at home and abroad as standard works on the subject they 
deal with. It has fong been reeognised as a monument of care and 
learning and is freely quoted in Courts as an authority.s In the present 
edition, the learned editors have for the first time introduced sections 
dealing mortgage deberttures, mortgages of choses of action, mortgages 
by tenants for life and other limited owners and mortgages unde» the 
Land Transfer Acts. The book, while passing’ through the able editor- 
ship of Dr. Underhill, hafbecome a modernised and up to date work on. 
the law of mortgage. The whole law relating to mortgage with all its 
co-relative branches is scientifically treated and the lucid statement of 
law is greatly refreshing. The happy blending of the statute law and 

` Case-law throughout this treatise is greatly to be admired, Practitioners 
in tlis country always find it worth their while to refer to this 


P, e 
volume. e 


e 
—— 


` Challis's Law of Real Property. Third Edition. By CHARLES SWEET, 
of Lincoln’s Inn, Barrister-at-law. Lonpon: Butterworth & Co., 
11 and 12 Bell Yard, Temple Bar. 1911. (India Branch ) P. CO. 251, 
Calcutta. Roy. 8vo. Pages xlv and 524. Price 258. 


J THE law of real property jn England had quite an indigenous growth, 

Its earliest traces can be threaded back to the time of .the Norman 
Conquest, when the whole social and political organization of the kingdom 
rested upon tenure as its foundation. This state of things flourished for 
about four centuries; afterwards it began to decline till at the end of 
the reign of Henry VII it was reduced to a shadow of its former self. 
For another,century and a half it continued to flourish in full vigour, as 
an acknowledged source of legal rights, at all events. as.between the 
Crown and the tenants of the Crown in capite, until its Operation was 
interrupted by the abeyance of the royal authority in 1645, followed by 
the abolition in 1660, by the statute 12 Car. 2, €. 24, of the burdensome 
incidents attached to tenure ‘in capite. s The tenures thenceforward 
dragged on an eyentless existence till a century ago they assumed poli- 
tical importance ; but even this aspect wasin a great measure modified 
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by the Reform Act of 1832. At the present day, the decreased practical 
importance of freehold tenure has led to something like oblivion of its 
existence and the word tenure is often used in reference, not to the 
tenure properly so called, but to the guantum of the estate and interest 
of the tenants. The whole law of real property is traced by Mr. Challis 


to its original source and then taking it through.its medieval develop- - 


ment, it is analysed in its present day conceptions as appearing in text- 
book writers and judicial pronouncements. The subject is dealt with in 
its fourfold aspect of (1) tenures; (2) estates in general; (3) the nature 
and quantum of estates; and (4) assurances. The net result of the current 
ideas is expressed in the form of the rules. This work therefore helps 
not only to undexstand the growth and requirements of English tenures, 
but it shows in clear language the present law about them. A perusal of 
the worls will be greatly helpful to those outside the British Isles who 


- wishato know the growth of the Engligh land tenures and the principles 


of this difficult branch of the law. What will partjcularly interest the 
lawyers here is the erudite statement of the rulain Shelly’s case, and the 


‘rule against perpetuity. 





Bills of Exchange. By the Right Hon. Sir JOHN BARNARD BYLES. 

Seventeenth Edition. By WALTER J. BARNARD BYLES and ERIK 

= R. Watson, of the Inner Temple, Barrister-at-law. LONDON: 

Sweet & Maxwell, Ltd., 3 Chancery Lane, W, C. 1911. Roy. 8yo. 
Pages cvi, 460, 52. Price 25s. , 


Im more senses than one this is an entirely new work. In its fore-, - 


going editions, the statute law was stated by the author in his own y 


\ 


words: this method however convenient is far from correct. When the 
law is crystalised in a statute, it is always a great advantage to have the 
very wording pf the statute. The editors of the present edition have 
therefore set out verbatim the sections of the Bill of Exchange Act, 1882 
(45 and 46 vic. c. 61). What appeared as text hitherto is arranged as 
comments underneath those sections. The advantages as well as the dis- 
advantages of this method are obvious. It isatall times convenieft to 
have a text-book that proceeds pari passu with the stdtute law: its 
utility as a book of referénce is immeasurably enhanced. But’ when a 
work has once attained reputation as a standard text-book, it will, we are 
affraid, be destroying itscharacter, if the textis broken up into subordinate 
comments. The disadvantage, however, is very little: and may be re- 
garded as a matter of sentiment. The work of Sir John Byles has ever’ 
peen the standard text-book onthe law of Bills of Exchange. It ever 
will, as it glways has done, hold its sway in its own field.: ° 
š . e 


\ 


i 
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Best on Evidence. Eleventh Edition. By SIDNEY L. PHIPSON, M. A., of 
the Inner Temple, Barrister-at-law. LONDON: Sweet & Maxwell, 
Lid., 3 Chancery Lane, W. C. 1911. Roy. 8vo. Pages xlix and 722. 
Price 25 s. . 
NEARLY sixty years have elapsed since this book first saw the light 
of day: during this period the work has passed into eleven 
editions. The first six editions were prepared by the author himself, 
- The next four editions were edited by the late Mr. Lely; while this, 
the eleventh edition, has the benefit of Mr. Phipson’s learning. Since 
‘the date of the preceding edition, three important legislative measures 
“have been placed én the statute book, viz., the Criminal Appeal Act, 
‘1907, the Children Act 1968, and the Oaths Act 4909. The effect 
of these as well as other small measures has been duly noticed and 
‘thé case-law that budded forth in the interval has also beet worked e 
into it. A note-worthy feature ofsthis gdition is that it includes a prasi” 
cally complete digést of the Canadian law of-evidence. We may in this 
cénnection express a hope that the editors of the recagnised text-books 
in England will early appreciate the advisability of incorporating Indian’ 
cases: this will be of manifest advantage to the profession in this country. 
Of the volume before us, afl we have to say is that as a clear, compact and 
luminous.statement of the English law .of evidence it is unrivalled in 
Engħnd. It has ‘secured a footing in this country too: and the present 
‘edition strengthens its claim to the reputation achieved. 





‘Oswald's Law of Contempt of Court. Third Edition. By GEORGE STUAR 

i ` ROBERTSON, M. A., ofthe Inner Temple, Barrister-at-Law. LONDON : 
Butterworth & Co., 11 & 12 Bell Yard, Temple Bar; (India Office) 
P. O. Box 251. Calcutta. 31910. Demi. 8vo. Pages lvi, 295 and 24. 
Price 15 s$. 

: FAMILIARITY ordinarily breeds contempt. In the late Mr. Oswald 
familiarity of Court practice bred his book on Contempt. Almost since its 
appearance, Mr. Oswald’s book has been the leading text-book on the sub- 
ject. Itisconstantly referred to in the Courts in Great Britain, America, 
the Colonies and India whenever proceedings in contemptaretaken. The 
first two editions were prepared by Mr. Oswald’s himself. This, the, third, 
has been edited by Mr. Robertson who has rade very. substantial alter- 
ations. Attachment and Committal on the Crown side of the King’s 
Bench Division and in Bankruptcy and Attachment in Civil proceedings 

- by the Crown are added here for the first time. The statutes and statu- 
tory rules are more fully cite than before and the number of cases 
referred to has doubled itself. This editidn is calculated to add to the 


reputatién of the book which it has so long enjoyed, l 
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Topham's Real Property. Second Edition. By ALFRED F. TOPHAM, 
LL. M., of Lincoln’s Inn, Barrister-at-law. Lonpon: Butterworth 
& Co. 11 & 32 Bell Yard, Temple Bar; (India Office ) P. O. 
Box 251. Calcutta. 1911. Demi 8vo. Pages xxviii, 353,15. Price 
125. 6d. 


Tuis book is primarily intended for students. It reproduces briefly 
the real property law of the present day and covers the whole ground in 
outline. The history of the law is dealt with for the purpose of explaining 
some of the more intricate of tHe modern rules. A general view is also 
given of the manner in which a contract for the salg of land is carried out 
and the conveyance completed. Mr. Topham has been for some years a 
reader in the Law of Real Property and Conveyancing to the Council of 

. Legal Education in England, and the experience he has gathered .has 
~ gnabled him to keep in view „the needs of students, 





: The Trial of the Stauntons.’ (NOTABLE ENGLISH TRIALS). Edited by J. B. 
ATLAY, M. A, F.S. An Barrister-at-Law., LONDON: Butterworth 
& Co., 11 & 12 Bell Yard, Temple Bar. (India Office) P. O. Box 251. 
Calcutta 1g1r. Demi. 8vo. Pages 332. 


E NEARLY fpur and thirty years'have elapsed since Louis Staunton 
and his associates were tried at the Old Bailey and convicted of causing 
the death of his wife. The organised method in which this dastardly deed 
was committed left little traces of its crime. The miscreants were able 
to procure even a clean death certificate from a doctor, and the body of 
the victim would have been quietly interred in the country churchyar 
at Penges had it not been for the unexpected interference of Mr. Casa- 
bianca, who was a post-master of the place, His suspicions were Case 
he went to have a look at the body of the woman reported to be dead, 
and discovered to his horror that it was that of his sister-in-law. He saw 
the doctor who withdrew the certificate, the funeral was postponed and 
the coroner communicated with. The traces of the crime were discovered 
and pieced together and finally the murderer and his three associates were 
placed for trial before Sir Henry Hawkins (afterwards Lord Brampton). 
At the bar, cqunsel of note-and leading were engaged on “either side. 
The prosecution was conducted by Sir John Holker, A. G., and Sir 
Hardinge Gifford, S. G., (now the Earl of Halsbury). On the defence 
side were engaged Mr. Montague Williams, Mr. (now Sir) Edward 
Clarke, Mr. (now Sir) Douglas Straight and Mr. Percy Gye. The trial 
that followed was noteworth¥, not only on account of the dramatic 
circumstances that unfolded themselyes but also on account of ‘the skill- 

. e ž 
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ful handling of witnesses by counsel on either side. It lasted for seven 
days and ended in conviction of all the accused who were sentenced to the 
highest penalty. The examination and cross-examination of witnesses 
are reproducéd at length. The whole report is an interesting reading and 
Mr. Atlay deserves to be congratulated for placing a faithful report of 
the trial within the easy reach ofall. 





The International Law Directory, for rọrr. Established by PHILIP 
GRABURN Kime. Twentieth Annual Edition. Lonpown: Butter- 
worth & Co., 1 and 12 Bell Yard, Temple Bar, W. C. rg11. Cr. 
8vo. Pages 642. F 


- Kime’s annual isgpe of this publication is brimful of usefule informa-. 
tion. It gives a selected list of trustworthy legal practitioners in m 
the principal towns throughout the civilised, world and a list of Interna- 
tional Commissioners. Ihe telegraphic Code and the list of telegraphic 
addresses are meant to facilitate commtnication. The appendix repro- 
duces the patent laws of the world, and gives in brief the lawas to 
foreign judgments. : 





e 
An Analysis of Williams on the the Law of Personal Property. By A. M. 
WILSHERE, M. A., LL. B., of Gray’s Inn, Barrister-at-laW. LONDON: 
Sweet and Maxwell, Ltd., 3 Chancery lane, W.C. 1911. Demi 8vo. 
Pages viii and 135. Price 5s. 


/ STUDENTS who have read Williams’ book on the Law of Real 
J. Property will find this little book of great assistance. It'is meant to 
serve the purpose of a note-book. The summary is well made and 
will serve to prepare the student to grasp the ground-work of the Law 

of Personal Property. 


Death Duties. By CHARLES BEATTY, Solicitor, of the Estate Duty 
Office. Somerset House. LONDON: Effingham Wilson, 54 Thread- 
needle Street, E. C. Third Edition, rg11. Cr. 8vo.* Pages xii and 
214. Price 4 s. net. 


Tuis is a complete statement of the death duties payable in England 
as amended by the Finance Act, 1910. The forms in use are all set out. 
The appendix contains the full text of the Finance Acts 1894-1910, The 
book is 4 useful vade mecum on the subject of death duties, z 
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The German Law of Bills of Exchange and of Cheques. By SYDNEY 
LEADER, Solicitor of the English Supreme Court, London, and of 
Berlin. LONDON’ Sweet and Maxwell, Ltd., 3 Chancery Lane, W. 
C. 1911. Roy. 8vo. Pages v and 34. Price as. 6d. net. l 


In view of the extensive business relations this country has with 
Germany, this book will be of particular use. It is a translation of the . 
latest text of the ‘ Wechselordnung’ which was officially published 
on the 3rd June 1908 and came into force on the 1st October of the 

‘ same year. It consists of 106 sections. The law relating to cheques 
` is contained in what is called the ‘Scheckgesety’ of March 11th 1908 
which came into force on the 1st of April following. There are some 
_ striking differences between English and German law as regards cheques. 
.. They hawe never been adopted in Germany as a mode of payment tothe 
e extent asin Great Britain. The requirements of the German law 
are that ‘the word ‘cheque’ should be used in the bedy of the document 
_itself, it must also state that the sum is payablg out of the drawer’s pyo- 
` perty in the hands of the dtawee. It also appears to be, though fora 
Jimited time, an absolute assignment of the sum named and consequently 
- cannot be stopped, as is possible with a British cheque. While English 
law considers a cheque to be a Bill of Exchange, the German law treats 
it as a different instrument. It may be worth while in this connectjon to 
„invite attention to the general rules regarding cheques formulated by the 
Internatiowal Law Association at its Loqdon Sessions in 1910. X 
\ 
+ \ 
The Administration of Justice in Criminal matters in England and Wales, 
By G. GLOVER ALEXANDER, M. A., LL. M., of the Inner Temple, 
Barristet-at-Law. CAMBRIDGE: The University Press. 1911. Cre 
8vo. Pages 8 and 158. Price 1s. net.. ; 





Tus little book foyms one of a series of Manuals of Science and 
Literature started by'the Cambridge University, and edited by P. Giles, 
Litt. D., and A. C. Seward, M. A., F. R. 3. The book is meant to give 
an outline of the Criminal law and procedure in England. . 


The All-India Digest, 1836-1910. Criminal. Vol. II. K. Z. By T. V. 

sanjiva Row, First Grade Pleader, Trichinopoly, with the help of 

= P. RamanaTua IYER, B. A, B. L., and P. Hari Row, B. A., B. L., 

_ First Grade Pleader, Trichinopoly. Mapras: The Law Printing 

House, Mount Road. 191%. Roy. 8vo. Cols. 2201-3774. Pages x, CXX, 
Price of 2 Vols. Rs. 20, i . 
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A carefully compiled digest of Indian Criminal Cases has long been 
a desideratum. It has been supplied ‘by Mr. Sanjiva Row’s Digest. 
Cases decided during three-quarters of a century are all digested. The 
arrangement of headings and sub-headings, and the cross-references are 
all that can be desired. This is a thoroughly reliable- publication. The 
names of cases digested and a table of cases arranged in the order of 
reports and pages are meant to facilitate reference. These volumes 
will be a boon to lawyers who have to deal with Criminal Cases. The 
elegant printing and the neat general get up reflect credit on Mr. T. A. 
Venkasawmy Row, who has engineered ‘the whole concern. 





a 
A Digest of the Cases Overruled. By BIDYUT GANGOLY,.of the Inner 
' Temple, Barrister-at-law. CALCUTTA: The Law Book Society, 9 
-Old Post Office Street. rg9ro. Demi 8vo. Pages xxxii and a . 


Price Rs. 7. s ` . — 


IN Chambers andi in Court-house a lawyer has to deal principally with 
decided cases. Iti is, therefore, of prime importance to him-to know what - 
cases have ceased to be of value on account of their being overruled.: 
The present book is meant fo help him in this direction. The overruled 
cases are arranged in their alphabetical order and the point on which 
each is overruled is succinctly stated. Each one of these is followed 
by the name and citation of the overruling case and the pointoflaw . 
established byit is set out in brief. The-+ subject index at the end is 
adequate. j 





he Indian Regisiration Act (XVI of 1908). By DESAI NARQTAM, 
Pleader High Court. Bompay: Tatva Vivechaka Press., Khetvadi 
toth Lane. Fifth Edition. 1911. Roy. 8vo. Pages ‘lii and 326 
Price Rs. 5. . 


Mr. Desai’s annotations on the Indian Registration’ Act are well- 
known. They are here placed under the new Registration Act passsed 
in the year 1908. Asin the foregoing editions, the annotator has taken 
pains-to collect all cases bearing on the subject and to classify them 
under suitable headings under the sections. The earlier regulations, and 
Acts relating to registration as well as pertinent provisions jn co-ordinate’ 
legislation are gathered together in the appendix. On the law of regis- 
tration, it is difficult to find a more exhaustive book. 





~, The Current Index of Indian Cases, 1910. Civiland Criminal. Published 
by T. A. Venkasawmy Row. Madraf: The Law Printing House, 
Mount Road. 


? 


44 °. “PHE BOMBAY LAW REPORTER. ..  [VOL. exit. 


THIs publication of the late Mr. T. V. SANJIVA Row, is at first pub- 
lished in monthly parts and is consoMgated every six months and finally 
consolidated at the end of the year. It is unquestionably the most use- 
ful of the publications that stream out of the Law Printing House at 
Madras. It has materially lightened the task of the busy lawyer who 
is always in search of recent cases, In its manner, make and print, the 
Current Index is all that can be desired. 





The Law of Arbitration. SAR 3 TI. By Batvanr LAXMAN CHAV- 
ARE, Pleader, Vita. 1911. Demi 8vo. Pages 16 and 240. 

Price Rs,- 1-4-0. . 6 
THIs book i8in Marathi. It contains a lucid presentment of the 
law of arbitration. It is collated from the pertinent provisions of statute 
* law and decided cases, all of which have been enuntferated in the footnotes. 
propositions of law are accumtely*stated and the arrangement of the 
topics is satisfactory. The book will be useful to:mferchants and.laymen. 





The Case-noted Criminal Code. By S. Srinivasa Aryar, B. A., B. L., 
Vakil, Madras High Court. MApras: The Ananda Steam Press- 
1911. In 2 Vols. Demi 8vo Pages Vol. I, pp. 585; Vol. II, 760. 
Price Rs, ro. ' e 


THE first volume appeared sometime ago and wag reviewed in 
this journal. It contains the Penal Code, the Criminal Procedure Code 
and the Indian Evidence Act, each one of which is liberally indexed and 
amply annotated. The second volume contains 77 Acts of the Imperial 
Legisfature. They are all the enactments which a lawyer, a Magistrate \ 
or a Judge can ever be called upon to look into. These Acts are also an- 
notated with succinct notesthat call attention to the point noticed in the 
cases cited. We have tested these annotdtions and find that they are 
always to the point and are thoroughly reliable. We have nothing but 
unmixed praise for these volumes. They are handy in size and can be 
carried about with the utmost ease in one’s hands. The lawyer who 
carries them about can rest assured that he carries the whole criminal 
‘law of the land, which he can finger ata moment’s notice. Itisa lawyer’s 
vade mecum in every sense of the term. = 
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ALIENATION OF VATAN. 





; ; s 
T law relating to alienation of Vatans does not admit of being 
'* expressed in a few words. Property of any kind is transferable, . 
except as otherwise provided by any law, for the stime being in foype sm 
Alienability is the nòrma] condition of any kind of property. Inaliena- 
bility is abnormal or exceptional. This abnormal condjtion, so far as 
Vatans are concerned, took about sixty yéars for its legislative develop- ` 
ment, and has been under the judicial hammer at least for the last eighty 
years. The validity or otherwise of an alienation of his Vatan by a 
hereditary ofticer`is to be determined by the lw which was in force at 
the time of the alienation and not by the one in force at the time when 
the question about its validity arises for consideration (a), It is, therefore, 
absolutely necessary to have vividly before one’s eye thé different 
stages through which the abnormal condition of Vatan property, i.-e. the 
` Vatan alienation law has passed before it attained its present stage. 
There had been no positive enactment on the subject before* the 
year 1827. There were some cases adjudged by the Court 
of Sudder Adawlut in the years 1822, 1823 and 1824 relat- 
ing to alienations of Vatan properties (b). These cases did not decide 
. anything about the alienability or otherwise of Vatan properties, but may 
be looked upon as indicating the public feeling that such properties were 
alienable. . 
The first positive prohibition against alienation of Vatan property 
_ «was imposed by section 20 of Bom. Regulation XVI 
re tae of 1827.(¢) In pursuance of the privilege reservell to 
himself by the Governor in Council, undér the 2nd 


} 
td 
j/ Prior to 1827. 





(6) Bection 20 of Reg. XVI of 1827, cL 


ag 

(a) Ravlojirav v. Balvanirav, (1880) I. L. 
R. 5 Bom. 437. : 

(b) Umrootram Byragee v. Narayundas, 
(1822)2 Borr. 223; Parvutee'v. Sooruj, 
(1823) 2 Borr.e563; Jurardhunv. Krishnajes, 
(1824)'2 Borr. 615. , : 


719 


ist. The allowances so derived by a sole 
proprietor or occupant of a’ hereditary 
Distr% ‘or Village Revenue Office, shall in 
future be- considered striotly as the Official 
remuneration of the person filling the office, 


~ 
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clause (8) ofs. 7 of Bom. . Regulation I of 187, of declaring, within a 
specified period, the meaning of the law, interpretation was given on the 
section, by Government, on the 15th January 1829. 

; The matters were still doubtful and the Sudder Adawlut, being 
empowered by clause 3rd of section 7 of Bombay Regulation I of 
1827 (>), had to declare its interpretations on the provisions of section 
20 of Reg. XVI of 1827 and the Government interpretation of the rsth 


January 1829. 
Adawlut on 23rd February 1831, 


Consequently interpretations were given by the Sudder 
and 5th December, 1834 (0), which 


restricted the prohibition against alienation to an alienation exceeding 


the life-time of the incumbent or cosharer (4), 
it was said in"RAimappa v. Mariappa (©), 


On these interpretations 
‘that lands attached to heredi- 


‘tary offices are entailed estates, the holders of which are simply tenants 
for lif€, who cannot alienate or encumber sun estates beyond the*term 


~eeiiheir natural livess ° 


In Bace Rution v. Mansooram (©) the majority of the Court was of 


Whether s. 20 
had retrospec- 
tive effeot, 


and as such, shall not be subject to aliena- 
tion by any incumbent, 

Clause 2nd. Official emoluments enjoyed 
by a Co-Sharer of any hereditary District 
or village Revenue Office shall not leave the 
family in which the office is vested; and if 
they revert to a sole proprietor or occupant 
of the office, they shall thenceforth follow 
the provisions of the preceding clause. 

(a) Section 7 clause and of Bom, Regu. 
I of 1827. . 

“ And that the code to be now framed may 
not be construed by that hitherto in use, 
with which the local authorities have been 
long familiar, the Governgr in Council re- 
serves to himself, for a period of two years 
after the commencement of the operation 
of the New Code, the privilege of declaring 
the meaning of the law, and such meaning 
declared and promulgated, as Government 
may direct, shall be the legal interpretation: 

(b) Clause ard, section 7, Bom. Reg. I of 
‘1827, After the period of two (2) years 
the interpretation of the law shall be vest- 
ed inthe Sudder Adawlut.” 
` (o) asrd Feb, 1881. 

Doubts having arisen as to how far 
and in what degree Wuttuns could sunder 
Regulation XVI of 1827 be alienated, it 
was declaréd,.in reference to the interpre- 


opinion that the interpretatidn on the section decl&red 
the law which previously existed, and that it did not lega- 
lize mortgages of chakreeat (service) Vatans beyond one 

Pe 


tation given on the 15 January 1829, that 
to the extent of the life interest of the 
mortgagor, he being the incumbent, the 
proceeds of Wuttuns may be made avail- 
able in liquidation of his debts, ti to 
the’extent of the income of the Wuttun 
during the lifeof the mortgagor, and for 
that purpose that the Collector of d= 
revenue may be called upon to aid the pro- 
cess of the Court by attaching and levying 
either the whole or a portion of t 
proceeds of the Wuttun until such tim 
as, the mortgage shall have liquidat- 
ed, g 

Harrison’s Code, Page 757. 

Sth December 1834. 

A Deshmookh could grant a mortgage of 
his Wuttun for his own life, such mortgage 
not being considered a permanent aliena- 
tion, and affecting his ewn interestin the 
property, the mortgagee suffering in anye 
thing further for taking in mortgage - that 
which the mortgagor had not the power to 
give 

Harrison’s Code. Page 758, 

(d) Radhabdai v. Ananirav, (1885) I, L. R. 
9°Bom. 198 at page 209. 

(e) (1866) 3 Bom. H.C. R, 128, 

(£) (2848) Bellasis 93. À 
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‘life; and a mortgage executed in 1819 was held to have become null and 
void on the:death of the mortgagor(®). Similarly an alienation of 1818 
A. D. was held inoperative beyond the alienor’s life-time in Baloyee v, 
Nagot>). On the contrary alienations of vatan properties effected before- 
Bom. Regulation XVI of 1827 came into force were held not affected 
by the Regulation, and valid and binding even after the death of the 
alienor in Sukaram v. Shreeneewasrow ¢), andin Hureebhaee v. Soonderjee(4). 
In Krishnarav v. Rangrav() Westropp J. observed that the balance of 
authorities, historical and judicial quoted by him, inclined very decidedly 
in favour of the opinion that, previously to Regulation XVI of 1827, 
service Inams were generally alienable. 

It is superfluous to add that alienations of Vatan groperty made 
after Regulation XVI of 1827 came into force were held void and of no 
effect after the alienor’s death (5). ° . 


The next stage in the developmegt of the kw was the Act Xeon 
Bee E SE 1843 Which was enacted to supply the deficiencies of Regu- 
wards. Legisla- lation XVI+of 1827. Section 13 of the Act declared it 
tive enactment. competent to the Collector or controlling officer to fix and 
assign a specific portion of the Vatan property for the fit maintenance 
of the officiating hereditary officer, leaving the remainder only, subject 
to the claims of the other sharers. The portion so fixed and assigned 
was declared to be the official remuneration of the officiating hereditary > 
officer, and not, liable to civil process of any Court of law (8). ° 
Then came on before the Courts the question as to the effect of 
section 13 of Act XI of 1843 on section 20 of Regu. XVI 
of 1827. In Hureebhace v. Soonderjee(b) Mr. Frere one of 
the Judges of the Sardar Adawlat was-of opinion that gince 
4843, only so much of the vatan as was required to provide a fit main- 
‘tenance for the officiator was subject to the controlling officer’s authority 
J and the remainder was subject, Hke other property, to the cla 


sharers. : 
(d 


, : 
Judicial view 
about the enact- 
~y ment, 


ims of other 








(a) Mr. Bell, one of the Judges, was of 
a different opinion. ° 

(b) (1860) 7 Harington, 124, 

(c) (1855) 2 Morris 8. D.A. 26. 

(4) (1855) 2 Morris 8. D. A. 29. 

(e) (1867) 4 Bom. H, C, R. 1 at p. 15, 

(£) Wittul v. Bhageertheebai, (1846) Bellasis 
p. 68. ‘ 

(g) Section 18 of Act XI of 1843. 
- Nothing contained in this Act shall be 
construed to debar the right of any shater 
to participate in the rents and profits of any 
hereditary office so held and filled as above 
provided, after provjsion shall have been 


made therefrom for the fit maintenance of 
the Officiating Hereditary Officer, for which 
purpose it shall be competent to the collector — 
or controlling officer to fix and assign a 
specific portion of such rents and erholu- 
ments, leaving the remainder only, subject 
to the olaims of the other sharers; and 
further that the portion of the rents and 
emoluments so fixed and assigned shall be 
the official remuneration of the officiating 
hereditary officer, and shall not be liable 
to oivtl process of any Court of Law. 

(h) (2855) 2 Morris 8, D. A, 29, q 
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The remainder must, in his opinion, follow the general rule of pro- 
perty, subject to the controlling officer’s right, at any time ‘it may be 
required, to assign it for the maintenance of the officiating officer. That 
was also the view taken in Jesingbhaee v. Bace Jeetawawoo (s) and: in 
Sobharam v.Sambhooram(b). That point was, however, finally settled in 
the leading case of Lukshmun v. Ladooba (c). Mr. Frere’s opinion that 
“so much of a Watun as is not required by the Collector for the main- 
tenance of the office, must be regarded like other private property, and 
can be alienated ” was not accepted. It was there expressed that section 
20 of Regulation XVI of 1827 had not been in anywise affected by Act 
XI of 1843 ; that the object and intent of section *°3 of Act XI of 1843 
was to empow® the Collector to allot so much of the emoluments ofa 

| gervice Vatan as he thought fit as the remuneration of the officiating in- 

_* cumbent, and to declare the same free from attachment by the Civil Courts 

eee that the enactment left therest of the Vatan untouched, and liable 

to all laws previously applicable thereto. Amongst these was the Re- 

_ gulation XVI of.1827, section zo clause and, under which it was ruled 

on the sth -December 1834 that an incumbent could not mortgage his 

share of a Vatan beyond his own life. i 

In the sixties there came before the executive officers of Government 

the questions for settlements of Vatans. There were 

A Benen of settlements,in some cases, under the Summary Settle- 

a. ments Acts (Bombay Acts II & VII of 1863). In 

the Southern Maratha country there*were settlements called the 

Gordon settlements, and in Gujarat what were called the Gujarat 

settlements. The basis for the summary settlements had been`a 

detefmination that the so-called service lands were not service lands; 
whereas under the Gordon and Gujarat settlements services from the’, 
hereditary officers ceased to be demanded. The question about the effects y 

of those settlements on the restrictions of alienations came before the 

High Court in and after 1885, to which reference will be made hereafter. 

In 1874 came in the Hereditary Officers Act, Bom. Act III of 1874 

(an Act to amend the law relating to Hereditary Offices). 

It repealed sections 19 and 20 of Bom. Regulation XVI 

of 1827, and so much of Act XI of 1843 as was not then already 

repealed. Section 23 of the Act made provision for thé fixing and 

assigning a portion of the Vatan property as the remuneration 

of the officiators. That portion and the profits thereof were declared to 

. be not alienable or assignable to any person whatever without the 

sanction of Government by s. 7, and not liable to process of any civil 


Act of 1874. 


—- —— --— = eee en eee =. 
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Court by s. 1 3 of the Act. Section -5 contained the general restrictions 
- -on alienatiéns of Vatans. (2) 
Sections r9 and 20 of Bom. Regulation XVI of 1827 being repealed 
by Bom. Act III of 1874 it was contended that alienations 
Effect of the re- 
peal of the enact- made before the latter Act came into force became valid 
ment of 1827. hy reason of the repeal; but it was held that alienations 
effected when Regulation XVI of 1827 was yet in force, being in their 
inception void as against the heirs of the alienors could not be validated 
by reason of the subsequent repeal of the Regulation. (b) 
Section s of Bom. Act III of 1874, before its amendment in 1886, 
oat E affordéd room for .the contention that an alienation of a 
construction of Vatan was void even between the aliena#and the alienee 
olda, 5. and asa matter of fact such a contention was raised in 
Narayan v. Kalgaunda (°), but it was not considered necessary fo decide + 
that point, the case being disposad of gn some other point. Howesas"" 
having regard to theenature of the Watan Aet of 1874 and to the law as 
it* stood when the Act*was passed it was there doubted whether s. 5, 
should be construed as making an alienation to a person outside the 
family void as between the alienor and alienee. 
Then came the question about the effect of settlements of Vatan and 
commutation of service on the general restriction on 
a ston alienation of Vatan property. The apparently leading case * 
e on the subject is the Full Bench ruling in Radhabai v. 
` Anantrav(4). The third question referred to the Full Bench therein was 
“ Whether (Vatan) lands become alienable when the services are abolish- 
ed.” In connection with that question, West J. expressed that it does 
` ot admit of a single and invariableanswer. He first refers to the cttstom- 
jary restriction on alienations of Vatan property. ‘So long,” he 
remarks, "as the lands are assigned by the sovereign to the support ofa 
public office, or the land-tax payable on lands is remitted in consideration 
of services to be performed bya particular family or line of holders, 
the lands are, according to the principle of Hindu Law and the customary 
law of the country, incapable of an alienation or disposal, such as to 
divert them, or the proceeds of them, from the intended purpose.” Then 
he observes, “when an estate is freed from its connection with a public 
office, the reason arising from that connection for the preservation of the 
estate intact and unincumbered, necessarily fails. There is not in the 
lands themselves, according to Hindu Law, any inherent quality limiting 





(a) No Watandar shall, without the sanc- 1. L. R. 5 Bom, 435; karyjirar v, Balvant- 
tion of Government, sell, mortgage, or rav, (1880) L. L. R, 5 Boms 437, Padapa v. 
otherwise alienate or assign any Watan or Swagarao, (1900) I. L, R. 24 Bom. 556, rc, 


part thereof or interest therein to any (€) (1889) I. L. R. 14 Bom. 404, 
person nota Watandar of the same Watan, (d) (1885) I. L. R. 9 Bom. 198. 
(b) Kalu Narayag v. Hanmappa, (2879) . — 


l 
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them to special kinds of ownership and devolution, ` They become subject 
to the ordinary laws of descent and disposal, just as where a particular 
custom concerning them has been abandoned ; or they have passed into a 
family not subject to the custom. When the office ceases,’ the tenure 
ceases too, though not by the office becoming sinecure, and there being 
no special family custom, the property may be dealt with in the usual 
ways.” The principle laid down in the Full Bench ruling in Radhabai 
v. Ananirav was followed in Vasanji Haribhai v. Lallu Akhw(); 
Ganesh Trimbak v. Vishoasrav (>) and Bai Hariganga v. Tulsidas(°). 
From the above mentioned cases read along with Bai Devkore v. 
Amritram(d) a distinction may be suggested betweqn alienations after 
commutation and alienations before commutation. Where a Vatandar 
alienated property, and after the alienation a service commutation settle- 
ment took place, the alienation, if void in its inception, cannot be vali. 
ay the subsequent settlement. Thus where ‘a Vatandar disposed 
of Vatan property by a will, and after his death there was a settlement 
and the service was dispensed with, it was held that the will being in; 
valid in its inception was not validated by the subsequent settlement(e). 
Analienee before any service commutation settlement cannot claim the 
penefit of the enlarged estate or interest—enlarged by reason of the settle- 
ment, nor are the alienor’s heirs estopped from denying the alienee’s 

, tight to the enlarged estate (®). ; 

. The binding force of the Full Bench ruling in Radhabai’s case(8), on 
the point ofelienation, is considerably weakened or is practically annihi- 
lated by the fact that the property therein concerned was dealt with 
under.the provisions for the Summary Settlement under Bombay Act IT 

R N of 1863, a fact noticed in Appayi v. Keshavh), The provi-l 
under Acta IT & Sions for the Summary Settlement were declared not to ` 
_'VITof 1863 extend to lands held for service (i) ; and it was competent \ 
to Government to determine any question that might arise in giving N 
effect to the Summary Settlement Act, as to whether or not any lands 
were lands held for service (i). It is quite clear that the lands in Radhadai’s 
case were determined by Government not to be service lands and on the 
basis of that determination the settlement was entered into. The lands 
were determined and dealt with as private and transferable property ($). 
Consequently the case {cannot be relied upon asan authority for the 
effect of commutation of service on restrictions against alienation of 
Watan property. 


(a) P. J. for 1885 p. 4. i 34 Bom. 175. 
(b) P. J, for 1885 p. 247. (g) (1885) L L. R. 9 Bom, 298, 
(c) P. J. for 1887 p. 69. (h) (4890) I. L, E. 15 Bom. 13, 
(d) (1885);1. L. R. 10 Bom. 872. "e (i) Section 1, clause 2nd, Sub-clause 3, 
(e) Bai Devkore.v. Amritram, (1885) I.E. Bom, Act II of 1863. . 
R. 10 Bom, $72, (j) Section-16D Bom, Act IT of’ 186s. 


(£) Gangabai v. Baswant, (1909) L L. R. (k) Section 2 Bom, AcPII of 1869, 
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The settlements under Bombay Acts II and VII of 1863—the 

i ; Summary Settlements Acts—are to be distinguished from 
Gordon settle Gordon settlements. What were termed Gordon settle- 
ments were arrangements entered into by a Committee, 

of which Mr. Gordon, as Collector, was chairman, acting on behalf of 

Government--with the vatandars in the Southern Maratha country, by 

which the Government relieved certain vatandars in perpetuity from 

liability to perform the services attached to their offices in consideration 
of “Judi” or quit-rent charged upon the,watan lands. These settlements 
have been affirmed by s. 15, clause 2nd of the Act of 1874. The settle- 
ments made by the'Gordon Committee, unless it was otherwise specially 
provided by any particular settlement, were not intended by either party 
to those settlements to convert the Vatan lands into the private property 
of the Vatandars witb the necessary incident of alienability, bat to leave. 
them attached to the hereditary offices, whichealthough freed from ibe 
service remained intact (e). This appears from the definition of the “Heredi- 
tary office” given in the Vatan Act, as including such office even where 
the services originally appertaining to it have ceased to be demanded. ` 
Vatan in Gujarat’ doesnot cease to be Vatan property held in 
Gujarat settle- connection’ with an hereditary office as defined in section 4 
ments. of Act III of 1874 simply because a service settlement has 

beef effected, (b) unless the power of alienation is conferred by the . 

settlement, in which case clause 2 of s. 5 would not apply to that Vatan. ° 

_ There are again settlements of the same nature and efféct whereby 

dervices may be commuted under s. 15 of the Act. . 

/ - This led to the Amending Act (Bombay Act V of 1886). 
if Amending Ast Section 5 of the Act of 1874 was substituted by the follow- 
; ing section; namely :— , 

“5. (1) Without the sanction of Government it shall 
not be competent: 

(a) to a watandar to mortgage, charge, alienate, or lease, for a 
period beyond the term of his natural life, any watan, or any part there- 
of, or any interest therein, to or for the benefit of any person who is not 
a watandar of the same watan ; 

(b) to arepresentative watandar to mortgage, charge, lease or alienate 
any right with which he is vested, as such, under this Act. A 

(2) In the case of any watan in respect of which a service commuta- 
tion settlement has been effected, either under s. 15 or before that section 
came into force, clause (a) of this section shall apply to such watan, 
unless the right of alienating the watan without the sanction of Govern. 


Present law. 


Be Oe ey PP ae ke 
(a) Appaji v. Keshav, (1890) L.L.B.15 = (b) Bai Jadav v. Narsilal, (1900) ILL, R, 25 
" Bom, 18 at P. 23.4 Bom. 470, 3 Bom. L. R. 24% 
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ment is conferred upon the watandars by the terms of such settlement or 
has been acquired by them under the said terms,” - f 2a, 2 

In addition to these provisions there are the restrictions in ss. 7 and 
13 which declare that Watan property assigned under s. 23 of the Act as 
remuneration of an officiator, and the profits of watan property so assign- 
ed shall not be alienated or assigned to any person whatever without the 
sanction of Government and shall not be liable to process of any civil 
Court(@), — 

The amending Act of 1886 removed the doubt about the extent of 
the restriction on alienation created by the langnage of s. 5 of the Act of 
1874. It may be seen from the aforesaid remarks that the prohibition against 
alienation under™. 20 of Regulation XVI of 1827 was restricted by the 
interpretations put on the section -by the Sadar Adalat to alienations 

* exceeding the life-time of the incumbent or co-sharer, that the alienation 
“™prebibited by s. 5 of Bom. Act IJI of «1874 was “any” alienation with- 
out the sanction of Government, and that by Bombay’ Act V of 1886 the 
prohibition was canfined to alienations without ‘the sanction of Goverd- 
ment beyond the life of the alienor(b), 

The Amending Act V of 1886 made the amended section 5 appli- 
cable in the case of any vatan in respect of which a_ service commutation 
settlement had been made prior to the Act of 1874. A question arose as 

e to what was the object with which the amendment was made—was ft to 
extend the operation of the Act to such Vatans or to removera doubt as to 
their being included in the Act of 1874? Itwas held that the latter was 
the true object(*). It was also held in Bau v. Ramchandra\®) that the 
Amending Act in so far as it extended s. 5 to Vatans in respect of which 
a servite commutation settlement had been made was intended to have 
retrospective effect. 
One of the main objects of the Vatan Act is to keep the Vatan pro- 
P T perty intact in the same fatnily, aù object which would 
same Vatan. De readily, frustrated if alienation in favour of a person \ 
oe ea in the female line of heirship were permitted. That 
unobstructed object is advanced by confining the phrase “persons hav- 
gucoession. ingan hereditary interest in a Vatan” to persons having 
a present interest of an hereditary character in the Vatan, i.e. to persons 
having a right of unobstructed succession(@). That object is’ not frus., 
= “(a) An agreement “between a Vatandar J, for 1893 p. 565. a = 
and the deputy nominated by him for the (b) Observations of Candy J. at p, 427 
payment by the latter to the former of a (1895) I. L, R. 20 Bom. i 


sum of money out of the cash allowance, . (¢) Bhau v. Ramchandrarao, (1895) L L, 
received by the deputy as remunaration R, 20 Bom, 423 at p. 431. 
assigned under s. 23, as consideration €or (d) Chinara v. Bhimangauda, (1896) LLR. 


procuring such nomination has been hold 21 Bom, 787 at p. 793; Muktabaj v. Antufe, 
contrary to the spirit of s. 7 read withs,23 (1899) I. L. R. 23 Bom. 715, ; 
and therefore not legal. Appa v. Sadu, P. d 


. 


‘ 
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trated by permitting a separated sharer of a Vatan to alienate his share 
to another-sharer. A Vatan by the partition thereof is not split up into 
two distinct’ Vatans (a). 
An alienation by a Vatandar though made without the sanction of 
__ Government and to or for the benefit of any person not 
Pe a a Vatandar of the same Vatan is valid and operative 
during the term of his natural life. The words “during 
the term of his natural life” in s.5 may render an alienation by a widow, 
succeeding as the widow of the last male owner, operative even after her 
remarriage. To guard against such a result the legislature has provided, 
in s. 2 of the Amending Act of 1886, that the interest of a widow in any 
Watan or part thereof shall befor the. term of her, life or until her 
marriage only. f 
: COLLECTOR’S, INTERFERENCE : ITS MODE AND EXTENT á 
To supplement the prohibition, agaist alienation provisions have Regie- 
made empowering the Collector to interfere in cases of alienations con, 
trary to the prohibition. e ` , 
There are three ways in which the Ċollector may interfere to undo 
i any alieration effected contrary to the prohibition. He 
Mon E oE may submit'himself to the jurisdiction of the civil Court; 
he may compel the civil Court either to undo what has 
beenedone, or to abstain from doing something attempted to be done; or 
he may, independently of the Civil Court, himself declare an alienation ° 
null and void, and may restore the Vatan to the person previofsly entitled 
thereto. 
’ In any case in which it shall appear to the Collector that the institu- 
: _ tion of legal proceedings is requisite or desirable with re- 
vi: BUN ean spect to any Vatan, or the estate, property or profis thereof, 
j he may, with the previous sanction of the Commissioner, 
/ institute legal proceedings for the protection of the Vatan by suit or 
petition in'any civil Court having jurisdiction in the matter(b), When 
he institutes a legal proceeding by a suit or petition he is subject to the 
laws and principles of civil Cqurts, such as res judicata, limitation &c. 
When it -shall appear to the Collector that by virtue of, or in exe- 
____ _ cution of a decree or order of any British Court, any Vatan, 
Qvernging Vy or any part thereof, or any profits thereof recorded as 
such in the revenue records or registered under the Vatan 
Act, and assigned.under s. 23 of the Act as remuneration of an officiator, 
has or had after the date of the Act coming into force, passed or may 
pass, without the sanction of Government, into the ownership or bene- 
ficial possession of any person other ,than the officiator for the time 
(a) Ramangavdd'v. Shivapagavda, L L. R. L. R, 420. s 
-223 Bom, 601; Yeshvant v, Satyana, 2 Bom, (b) Section 6, Bom, Act IM of 1874, 
x 20 
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being: or when any such Vatan or any part thergol, or any of the profits 
thereof, not so assigned has or have so passed or may pass into the 
ownership or beneficial possession of any person nota vatandar of the 
same Vatan; the Collector may issue a certificate under his hand and seal (a). 
The Collector arriving at a conclusion as to the rights of the persons 
interested and of the Government under s. 10(b) must 
Collector’ 8 in- 
vestigation isa make any inquiry as to the true character of the property 
eset: and the liabilities and privileges annexed to it. In doing 
this he acts judicially(¢). His investigation isa " Judi- 
cial proceeding” within the meaning of that expression under ss. 193 
and 228 of the Indian Penal Code). While invettigating he has juris- . 
diction of the«gubject-matter, i. e. the liability to attachment &c. of the 
property, and his certificate equivalent to an order, even though irregu- 
- larly gramted, has validity, until it is set aside by higher authority. œ 
~The Collector by sending a.certifigate can compel, not only the Sub- 
ordinate Courts, but also the High Court to anngl its own decrees or 
orders; because the High Court in exercising its appellate jurisdictionsis 
` bound to administer the law as it subsists in the Subordinate Courts (0). 
As regards the cases in which the Collector may send a certificate, 
_, 5 10 of the Vatan Act is, as pointed out by Westropp C. 
Oases in Thb J. in Rachapa v. Amingavda(®), ill-penned. It may be 
. may aruo certi- stated shortly that s. 10 has application to cases where 
$ i the alienation is contrary to the provisions of ss. 5 and 7; 
in other wôrds, s. 10 must be read along with the earlier sections. ‘The 
object of that section is to give practical effect to the prohibition agai si 
alienations by Vatandars as provided by ss. 5 and 7. Section ro being Ae 
' plicable to cases where s. 5 is applicable, the Collector can issue his ce 
tificate under the former sections even in cases of Vatans the services 
whereof have been commuted under the Gordon Settlements or by Settle- 
ments under s. 15 of the Acti). . 
When the Collector has formally issued a certificate, the Civil Court 
shall, on feceipt of the certificate, remove any attachment 
Civil Courte’? or ather burdens, then pendjng, against the said Vatan, or 
nolign on mig any part or profits thereof, and set aside any sale, or order 
of sale, or transfer thereof, and shall cancel the decree or 
ordes complained of so far as it concerns the said Vatan or qny part or 
profits thereof (). 
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(a) Sections 10 and 18 of Bom, Act II of (8) The Collector of Thana v. Bhaskar 


1874. Aahadev Shet, (1884) I, L. B. 8 Bom. 264. 
(b) His powers would be the same when (£) (1880) 1. L. R, 5 Bom, 283. 

acting under section 18 of the Act. | (a) Bhau v. Ramehandrarao, (1895) I. L. 
(c) Kasturchand v, Balvanirav, P. J? for  &.20 Bom. 423 F, B, 

1887, p- 70. (b) Section 10 and gečtion 19 para 2, 


(d) Section 42 of Bom. Act ILL of 1874. x 
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The Collector shall either summarily resume possession of all pro- 
perty to which an order of a Court passed on receipt of his certificate 
under s. ro relates, or may demand and recover the full rent under 
clause’ 2, s. 9 (4), . 

The sending of the certificate by the Collector as contemplated by s. 10 
Nobar of limita- 18 not an application to the Civil Court, but only a+ pro- 
Hon to theissae ceeding, in the nature of a notification, which the 
of n certificate. Va tandar’s Act itself provides shall be acted upon by the 
Civil Court in a certain manner. Article 181 of the Limitation Act IX of 
1908 corresponding to Article 178 of the Limitation Act of 1877 has no 
application to it. T&e Civil Courts cannot refuse to acton the certificate 
of the Collector issued by him under s. 10, on the grou that it -was 
issued more than twelve years after the death of the Vatandar for whose 


debt the Vatan property was sold through Court(b). The sameemust be’ - 


the case with the Collector’s certifigate ynder s. 13 of the Act. ræ = 


At one time it ‘was considered that the certificate, if properly issued, 
The Court tp Should be sent to the Court, whose decree or order is that | 
which certificate whereby the Vatan is affected in the manner mentioned 

‘obesent. ins. 10(e, That view was based upon the last passage 
of that section. But recéntly the expression “the Court” in that 
section has been held to mean the Court in which the proceedings re- 
lating to the sale in question are pending (4) l 

Fhe CivileCourts are not bound by the certificate if it is , indefinite, 
or iş issued unlawfully or without jurisdiction. 

The Courts are not bound to act upon a certificate if it is indefinite. 
The. certificate must make a mention of and have refer- 
ence to the suit or proceeding which is sought ‘to be 
anulled. In addition to that the certificate must state 

whether the property to which the decree or proceeding relates is either 
a Vatan, or part of a Vatan, or the profits thereof or a part of the profits 
thereof; whether the property or the profits have been assigned as the 
remuneration of the officiator under s. 23; and whether the plaintiff or 
the defendant or any other: party, to whom under the decree or the 
„proceeding the property may pass, is either not the officiator for the time 
being or not a Vatandar of the same Vatan. When the certificate does 
„not definitely state those particulars, the Civil Courts are not boutd to 
act upon the certificate. (e) 5 

The Civil Courts are not bound by the Collector’s certificate if it 


Indefinite certifi- 
cate. 


(a) Seotion 11 A. (da) Bhau v, Ramrav, P.J. for 1898. P. 255, 
(b) Chandra Naik v, Bahinabai, (1892) I. (e) Motiram v. Bhau, P. J. for 1888, p. 233; 
L, R. 17 Bom, 362, Raméngowda v, Shivapa, P. J. for 1890 P. 
(c) Rachapa v. Amingavda (1880) L. L. R. 263, . 
5 Bom, 288. a - 


/ 
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; -is issued without jurisdiction. It has been stated above 

pee that s. to has application to cases where ss. 5 and 7 of the 

Act are applicable, and if the alienation or transfer made 

or attempted to be made does not offend against the prohibition against 
alienation, the Collector has no jurisdiction. 

In the following cases the Collector has no jurisdiction to issue a 
certificate under s. 10 namely :— 

(a) Where the alienation to which effect is being given by the Civil 
Court’s decree has been sanctioned by Government. The general intention 
of the Vatandar’s Act seems to be that whenever the alienation of an 
hereditary officer’s Vatan has received the sanction of Government, the 
Collector shou not issue his certificate. (9) 

_ _ (b) Where the Collector’s decision is based on a misunderstanding 
* ‘of the term “Vatan ”, s. to of the Vatan Act give¢him no jurisdiction to 
`" “isstre a certificate, and ft is not @pen to the Court to accept such a certifr 
cate. The certificate in suth a case is illegal and ¢annot be accepted by 
.the Court. (b) > a ‘ j 
(c) Where the person affected by the decree or proceeding of the 
Civil Court is not the Vatandar but’a stranger, to the Vatan. (°) . 
(d) Where the proceeding of the Civil Court isa proceeding under 
s. 144 of the Civil Procedure Code of 1908 (s. 583 of the Code of 1882) 
to restore the possession of the property on a reversal by the appellate 
court of a wrong decree of the lower court. The proceeding in such a 
case restores the property to the person who had been already in poses- 
sion but had been dispossessed in execution of the erroneous dedree 
subsequently set aside in appeal. The Legislature in enacting this 
sectidn did not contemplate to take advantage of the errors of the Civi 
Courts by maintaining the possession obtained by their wrongful opera- 
tion, or to interfere with the jurisdiction of the High Court to reverse 
and prevent the execution of erroneous decrees of Courts subordinate 
to it. (®) . 
In some cases the Collector may, independently of the Civil Courts 
interfere to undo alienations. He may after recording 


Interf : : a es, tune 

independently his reasons in writing, declare null and void an aliegation 

of the Civil of a Vatan, or of a part or of the profits thereof and order 
Courts, ’ P. P 


that such Vatan, part or profits, shall from the ‘date of the 
order belong fo the Vatandar previously entitled thereto(). 
He mav summarily recover the possession of the Vatan lands and 


(a) Rachupa v. Amingoarvda; (1880) I. L. Bom, 843. 





R. 5 Bom. 288. (d) Rachapa .v. Amingavda, (1880) I. L. 
(b) Ramangavda v. Shivapagavda, (1896) B. 5 Bom. 283; Venkatesh v. Govindrao ; 
I. L. R. 22 Bom. 601. * 1895) I. L. R, 21 Bom. 5§. 


(c) Shankar v. Babaji, (1888) 1. L. R. 12 (e) Sections 9 and 11, 
Bom, 550 ; Bhau v. Nana (1888) I. L, B. 43 A 
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their profits on passing the order referred to above and restore them to 
the Vatandar entitled thereto(#). Instead of actually recovering the 
possession from the alienee and transferring it to the Vatandar entitled 
the Collector may retain the possession with the alienee and may 
demand and recover the full rent ordinarily paid by tenants of land of 
similar description in the same locality (b). 

The decision of the Collector as to what is the full rent shall be 
final (0). 

Section 9 of the Vatan Act seems to be ill-penned. It expressly 


empowers the Collector to recover the profits of Vatan property and pay ` 


them to the Vatandar, but it does not expressly empower him to recover 
possession of Vatan land itself. It seems to be an @nomaly. That 
power, however, has to be implied from the second clause of the section 
wherein it is made discretionary to him to demand and recover full rent 
instead of recovering actual possession. No doubt that power has been 
conferred by s. 12 of the Act. No time is prescribed within which the 


order contemplated in st 9 must be made. The summary powers given | 


by s. 9 are not controlled by the date of the alienation (4). 

Section 9 must be read with the earlier sections s(e) and it can have 
no application to cases of alienations which do not offend the provisions 
of s. 20 of Bombay Regulation XVI of 1827 with the interpretations 
thereon, nor to any alienation prior to the Regulation of 1827. 

Where tle property is not Vatan property the Collegtor has no 
power to make an order with tespect to it under s. 9 of the Act (f), 

K The order passed by the Collector under s. 9 is appealable to the 
Revenue Commissioner, and the appeal against the Collector’s order 
shall have to be made within ninety days from the date of the order’ (8) 
A In some cases of alienations the Collector may, by his order, declare 
any Vatan or a part or profits thereof liable to contribution for the 

remuneration of the officiator for the time being (h). 

The above order of the Collector can be appealed against under 8. 77 
of the Act. 

In carrying out the provisions authorising@ his interference, it 
shall Be lawful for the Collector whenever it may be necessary, 

(a) to gummarily evict any person wrongfully infpossession of any 








land, or’ ; 
(a) Sections 9 and 11 A. (e) Bhau v. Nana, (1888) I. L. B.13 Bom. 
(b) Section 9 clause 2 and section 11 A. 348 
(c) Section 9 clause last passage. (f) Bala v. Nassaruddin, (1893) L L. R. 


(d) Shri Balkrishnaji v. The Secretar of 18 Bom, 108. 
State for India, P. J. for 1892 p. 324; Bai (gSection 77 Vatan Act , 
Shivganga v. The Secretary of State, (1905) (h) Section 8. : 
7 Bom. L. R, 186. o (i) Beotions 8, 9 & 11. ° 
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(b) to levy any rent due by any person in the manner that may be 
prescribed in any law for the time being in force for the levy of a revenue 
demand (8). 

Thus it is plain that the Collector’s interference independently of 
any Civil Court extends either (1) to declaring an alienation null and 
void and resuming the possession of Vatan lands and their profits and to 
restore them to the Vatandars entitled, or (2) to declaring the alienated 
Vatan property liable to contribution for the remuneration of the 
officiator for the time being. That extent of his interference against 
alienations without the sanction of Government depends upon the follow- 
ing facts or circumstances, namely :—, ‘ 

(a) The dHenation being before or after the Act of 1874 came ‘into 
force. 

(b) *The alienation being by a decree or order of any British Cottrt, 
or otherwise. ° é ° 

(c) The property alienated being or not being assigned as the re- 


_muneration of the officiator for the time being.’ 


(d) The alienee being Vatandar other than the officiator, or being a 
person other than a Vatandar.of the same Vatan. 
G. K. DANDEKAR. 









RECENT ENGLISH CASES. 





ACCORD AND SATISFACTION.— Cheque sent by third party in settlem 
of claim—Cheque retained on accouni— Presumption of satisfaction. The 
defendant gave a promissory note to the plaintiffs for 1,500 rupees. Th 
defendant’s father sent them a cheque for 650 rupees in full settlement. 
The plaintiffs retained and cashed the cheque, gave the defendant credit 
for the amount thereof, and sued him for the balance. Held, that the 
plaintiffs were not entitled to recover. Punamchand Shrichand & Co. v. 
Temple ( 1911) 27 T. L. R. 430. 

- DamaGEs—Remoteness— W hether damages capable of assessment. 
The defendant contracted that he would give to fifty ladies selected by 
the evotes of readers of a newspaper a chance of presenting themselves 
before him so,that twelve of them might be chosen by him for’ engage- 
ments at varying remuneration which he promised to give them. The 
plaintiff was one of the fifty selected ladies, but, as the jury found, she 
was not given a reasonable opportunity of presenting herself afterwards 
for the final selection by the defendant, and she claimed damages which 
the jury assessed at £100. “Held, that it could not be said that the 


(a) Section 12 of the Vatan Act, 
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damages in such circumstances were incapable of estimation, and that the 
plaintiff was entitled to recover. Chaplin v. Hicks, (1911) 27 T. L. R. 458. 

DEFAMATION—Slander—Libel—Disparagement of system worked 
under a pateni—Imputation of patentee. To disparage a trader’s goods 
does not give ground for an action of libel, although, if special damage is 
proved, the plaintiff may recover in an action on the case. If, however, 
the words used, though directly disparaging goods, also impute such care- 
lessness, misconduct, or want of skill in the conduct of his business by 
the trader, they may give ground for an action of libel. An attack upon 
the system worked under a patent does not necessarily involve an impu- 
tation upon the persoh who supplies the parts and licenses the use of the 
system. The Court of appeal'will not, unless in most exc@ptional circum- 
stances, order that the costs payable to the successful litigant should 
only be paid on his solicitors’ undertaking to repay same in tlfe event 
of an appeal to the House of Lords,being successful. Griffiths v. Benn, 
(1911) 27 T. L. R. 346. . 

* GAMING—Lottery—Aetion to recover share in lotiery-Illegality. The . 
plaintiff alleged that she bought from the defendant one-eighth of a ticket 
in the Hamburg State Lottery ; that the ticket had won a prize in the 
lottery ; that the prize monéy had been paid to the defendant; but that 
the defendant refused to pay over to the plaintiff the share to which she 
was entitled. Held, that the action being in respect of a sum of money 
alleged to be due as the proceeds of. a lottery was not maintainable 
Gorenstein v. Feldmann, (1914) 27 T. L. R. 457. 

‘NEGLIGENCE—Level crossing—Duty of railway company to give 
adequate warning of approaching trains. A man while driving a horse 
and cart over a crossing on the defendants’ railway—the crossing being 
habitually used for vehicular traffic to the knowledge of the defendants 
without hindrance by them—was killed by a train belonging to the 
defendants. The line curved before coming to the crossing, and at a 
point 183 yards above it there was a board directing engine-drivers to 
whistle. A train travelling at 25 to 30 miles an Hour would take about 
124 seconds from this point to the crossing. There: were trees along the 
side of the line which prevented the signal being easily seen, and to 
some éxtent might prevent any one approaching the crossing from hear- 
ing a whistle, In an action against the defendants, the jury found that 
the defendants had not provided sufficient safeguards for vehicular 
traffic, having regard to the character of the neighbourhood. Held, that 
there was evidence justifying this finding. Jenner v. South-Eastern 
Railway Company, (1911) 27 T. L. R. 445. 


PRINCIPAL AND AGENT—Commissions-Introducing purchaser—Py in- 


cipal finding purchaser. A contract by which a principal agrees tô pay 
a commission to, an agent if the latter introduces a purchaser of the 
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principal’s property is, in the absence of specific, agreement to the con- 
trary, subject to an implied term that the principal shall be at liberty 
to sell the property to a purchaser found by himself, and if the principal 
by so doing prevents the agent from introducing a purchaser, the agent 
is not entitled to commission. Brinson v. Davies, (1911) 27 T. L. R. 442. 


GLEANING. 


THE TRIAL OF JESUS. 





i 

WENTY genturies have passed itto the dim sagas of things that were 

since the greatest trial the world has ever seen, was decided. With 

the surrpunding circumstances it was the greatest drama in the world’s 
history, even its greatest tragedy, yet it has remained a. deep mystery 
through the aeons whether or rfot thé trial and condemnation of Jesus 
Christ was conducted according to the laws of evidence which prevailed 
* at that period. ° . 


It has been a much discussed question as tp who was really respon- 
sible for the crucifixion. Hebrews contend that the Romans alone had 
the power to order such penalties, that the Roman soldiers carried out 
the sentence of the Roman Judge, and the Roman law was supreme. 
Others contend that the Jews were altogether responsible for the convic- 
tion and erucifixion, since Pontius Pilate, the Roman Judge, ddelared 
Jesus had committed no crime. 

Until the Hon. Walter M. Chandler, of the New York Bar, analyzed 
the trial, condemnation and execution from a purely legal viewpoint, bhe 
several opinions advanced never convinced anyone who held an opposite 
view. The legal aspect of the trial is told in two volumes, one th 
Roman Trial, and the other, the trial before the Jewish Sanhedrin. The 
work is marvelously complete in every detail. Not a situation has 
escaped the legal mind of the noted lawyer, and its seriousness has im- 
pressed jurists, clergymen and the proletariat alike. 

The author undertakes to show that’ Christ did not receive a fair 
trial, according to the Hebrew law prevailing at that time, and that His 
coydemnation was not only unjust, but illegal. He ‘cites the most 
authoritative Hebrew works at great length, giving chapter and page, 
each showing a wonderful amount of careful and conscientious research, 
The books are published, handsomely bound, by the Empire Publishing 

Company, 60 Wall Street, New York. , 

There were two distinct trials of Jesus, a Hebrew and Roman, the 
former being an ecclestiastica} trial, and the latter a civil one. The onl 
details of the trial that have come down to us are contained in the Gos. 


\ 


NO. 15,] JOURNAL. 162 


pels. There are referentes to the event in contemporary writers, such as 
Josephus, but they are so slight that itis useless to refer to them in 
making an analysis. The Hebrew trial took place before the great San- 
hedrin, consisting of seventy-one members. 

The Roman trial was held before Pontius Pilate, Roman Governor of 
‘Judea, and also before Herod, Tetrarch of Galilee. The trials all made 
one; were links in a chain, and took place within a space of time various- 
ly estimated at from ten to twenty hours. 

Mr. Chandler sets forth his case as aebrief in the form prescribed by 
the New York Court,of Appeals. It is divided into twelve points: 

Point 1.—The arrest of Jesus was illegal. l 

The record discloses three distinct elements of illegality in the arrest 
of Jesus: ¿ 

“1. It took place at night, in violation of Hebrew law. 2. It was 
effected through the agency of a trditor afd informer, in violation of a 
provision in the Mosafc vode and of a rabbinic rule based thereon. 3. It 
was not the result of a legal mandate from a court whose intention were ` 
to conduct a legal trial for the purpose of reaching a righteous judgment. 

It was the 14th Nisan, or in our calendar April 6, A. D. 30, that the 
arrest occurred. Jesus and the twelve apostles gathered probably in the 
home of St. Mark for the Last Supper. Judas Iscariot was there, merce- 
nary, low-browed and craven-hearted. 

At the approach of midnight, Jesus left the house and wént to the 
Garden of Gethsemane, there to retire and pray in agony. 

( It was evidently near midnight when He left the Garden and was 

t by Judas, the informer, and the officers of the chief priests, “carsying 

nterns and torches and weapons.” Thus the arrest was made in the 
arkness. : 

It was a well-established rule of Hebrew law that proceedings in 
capital trials could not be had at night. Dupin, one of.the greatest 
French commentators on Hebrew law, says that this rule applied to the 
entire proceedings, from the arrest to the execution. 

The employment of Judas, a disciple and companion of the Saviour, 
by the Sanhedrin, constitutes the second element of illegality in the 
arrest. The ancient Hebrews forbade the uze of accomplice testimony 
as is clearly shown in Mendelssohn’s great work, “The Criminal Juris- 
prudence of the Ancient Hebrews” and other authorities. The Hebrew 
law, unlike the modern American; distinctly held that a court must not 
use a wicked instrument. : 

The third element of illegality consisted in the arrest of Jesus by a 
court whose intention was not to conduct a legal trial. “This arrest,” 
says Rosadi, “effected in the night, was the result of an illegal and 
factious resolution of the Sanhedrin,” 


J 21 
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Port II.—The private examination of Jésus before Annas (or 
Caiaphas) was illegal. i i 

The evangelists all agree that after His arrest, Jesus was led away 
to be examined before a leading priest. They leave some doubt whether 
this person was Caiaphas, who was actually High Priest, or Annas, who 
had held the office, but probably it was the former. But this is im- ' 

material from a legal point of view, as the proceedings would be illegal 
in either case. For whether it was one or the other, neither had the 
right to sit alone as judge; neither had the right to conduct any judicial 
proceeding at night; neither had the right to institufe a secret prelimina- 
ry examination by day or night. “Be nota sole judge, for there is no 
sole judge, but One,” is one of the best known aphorisms of the Pirke 
Aboth, and is borne out by every commentary on Hebrew law. 

The private examination was marked by an att of brutality, for “one 
of the officers which stood by st»uck Jesus with his palm,” proving the 
gross prejudice of the court’against Him. et 

Point Il].—The indictment against Jesus Was in form illegal. 

+ The accusation at the trial was twofold, vague and indefinite, which 
the Mosaic law forbade, and it was made in part by Caiaphas, the High 
Priest, who was one of the judges of Jesus, while Hebrew law forbade 
any but leading witnesses to present any charges. 

The accusation consisted of two distinct charges, that of sedition 
based upor a threat to assault existing institutions by destroying the 
Temple, and that of blasphemy, founded upon the claim of equality with 
God. 

Caiaphas, the High Priest, injected the charge of blasphemy wh 
he said : 

“ I adjure thee that thou tell us whether thou be Christ, the Sono 
God,” and later he said: ‘He hath spoken blasphemy. What further 
need have we, of witnesses?” The High Priest thereby broke the plain 
letter of the Hebrew law twice, by confusing the indictment and acting 
as an accuser. 

Pot IV.—The proceedings in the Sanhedrin against Jesus were 
illegal because they were conducted at night. = 

After his preliminary examination Jesus was brought before the San- 
hedrin, which had been hastily convened in the Palace of Caiaphas. 

If the arrest in the Garden of Gethsemane took place between twelve 
and one, it is remarkable to suppose that His examination occupied about 
two hours, and that His trial before the Sanhedrin begun about half-past 
three in the morning. We know from the Gospels that the trial took place, 
immediately after the examination. This night proceeding was abso- 
lutely illegal as shown by the authorities cited concerning the arrest. 

Pow Y.—The proceedings of the Sanhedrin against Jesus were 
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illegal because the court convened before the offering of the morning 
sacrifice. . 

The Talmud says that “The Sanhedrin sat from the close of the 
morning sacrifice to the time of the evening sacrifice.” But as the 
Sanhedrin which tried Jesus sat before the morning sacrifice, it was 
clearly not a legally competent tribunal. : 

Point VI.—The proceedings against Jesus were illegal, because 
they were conducted on the first day of the Feast of Unleavened Bread 
and the Eve of the Passover. 

The trial of Jesus began on Friday, April 7, the day before the 
Sabbath, and the firgt day of the Feast of Unleavened Bread. This was 
a specific violation of the Hebrew law as stated in the Mishna, Sanhedrin 
iv, 1 and in other authorities. F 

* Pont VII.—The ¢rial of Jesus was illegal because it was eoncluded 
within one day. , 7 7 : 

It is laid down .in the Mishna, Sanhedrin, iv., 1, that: “A criminal 
cdse resulting in the equittal of the accused may terminate the same, 

- day on which the trial began. But if a‘sentence isto be pronounced it 
cannot be concluded before the following day.” 

This is the law applicable to the case of Jesus, but it was flagrantly 
violated, for the Gospels make it clear that He was crucified on the day 
of thé trial and on the Eve of the Passover. The Hebrew day ran from 
sunset to sunset. The intention of the law was that the judges should 
spend at least one night in reflection before passing sentenc®, but this 
they omitted in the haste to condemn Jesus. 

‘point VIII.—The sentence of condemnation pronounced against 
fos by the Sanhedrin was illegal because it was founded on his un- 
corroborated confession. , 

/ The great Hebrew authority Maimonides says: “We have it as a 
fundamental principle of our jurisprudence that no one can bring an 
accusation against himself.” : . 

/ The gospels show us that the Sanhedrin was at a loss to proceed 

against Jesus, for " their witnesses agreed not together.” Then Caiaphas 

asked.him, ‘Art Thou the Christ, the Son of God?’ And Jesus answer- 
ed boldly and.emphatically, “ I am.” (St. Mark, chapter xiv.) Upon this 

‘unsupported’ confession they all found Him guilty, thereby violating? the 

principle of law cited. ° 

Point IX.—The condemnation of Jesus was illegal, because the 
verdict of the Sanhedrin was unanimous. 

One of the strangest rules of Hebrew law was that which forbade a 
conviction upon the unanimous vote of,the judges. Mendelssohn, in 

“ Criminal Jurisprudence of the Ancient Hebrews” (p. 141), sayse “A 
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simultaneous and unanimous verdict of guilt rendered on the day of the 
trial has the effect of an acquittal.” . 

This rule was. broken in the trial of Jesus, for St. Mark says clearly : 
“They all condemned him to be guilty of death.” i 

Point X.—The proceedings against Jesus were illegal in that: 1. The 
sentence of condemnation was pronounced in a place forbidden by law. 
2. The High Priest rent his clothes. 3. The balloting was irregular. 

tn the trial of capital cases the great Sanhedrin was required to meet 
in the Hall of Hewn Stones (Lishkath Hagegazith) at Jerusalem. But 
Jesus was not'tried here, but in the palace of Caiaphas. Therefore His 
trial was in an illegal place. 1 ' ‘ 

We have sten that Caiaphas rent his garments in accusing Christ of 
blasphemy. Now, an ordinary Israelite might: rend his garments as a 
sign of horror, but to the High Priest it was forbidden as his vestments 
were sacred. : ° . 

The Hebrew law required the Judges in a capital case to vote singly, 


- beginning with the youngest, in order that he might not be influenced 


by the votes of the older. ; 

Now St. Mark tells us that the High Priest aid: “Ye have heard 
this blasphemy. What think ye?” And they all condemned.Him to 
be guilty of death. It is apparent from this they voted simultaneously 
in violation of the law, and, furthermore, the High Priest violated the 
spirit of the law by expressing his judgment in advance of the others. 

Powr XI.—The members of the Great Sanhedrin were legally ‘\dis- 
qualified to try Jesus. l 

The Hebrew law was most specific in defining the qualifications ‘of 
the members of the Sanhedrin. They must be free from all blemish, a 
nearly perfeot morally and physically as possible. 

They must be elected by the people., But the records show that at 
the time of Jesus many of the priests were nothing but corrupt creatures 
of the Roman conquerets and were denounced and execrated by all true 
patriots desiring the independence of Israel. 

Pont XII.—The condemnation of Jésus was illegal, because the 
merits of the defence were not considered. i 

“The Hebrew law went to even greater lengths than the modern in 
safeg uarding ‘the rights of an accuséd. “The primary object of the 
Hebrew judicial system was to render the conviction of an innocent 
person impossible,” says Benny in “ The Criminal Code of the Jews.” 

Every authority lays it down that the Judges shall give more atten- 
tion to the merits of the defence than’to-the accusation. In violation of, 
this rule the Sanhedrin immediately condemned Jesus upon his uncorro- 
porated cqnfession that He was the Messiah. They did not go into the 
merits of the defence at all. . 
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This concludes the appeal against the condemnation by the Sanhedrin. 

The proceedings before Herod and Pontius Pilate present a simple- 

' problem, but furnish additional evidence of the illegality of the action of 
the Sanhedrin. The next step after the condemnation of Jesus was to 
take him before Pontius Pilate, the Roman Procurator, or Governor of 
Judea. The Romans permitted the Jews to try cases in accordance with 
their own laws, but required the Roman Governor to revise the proceed- 
ings and pass sentence. 

Pilate’s first act, evidently to avoid responsibility, was to send Jesus 
before Herod, a degenerate descendant ‘of the Hebrew princes, who had 
been appointed Tetrakch, or Prince or Galilee by the Romans. Herod 
was a man of the vilest character, and lived only for self-indulgence. 
Herod asked Jesus to perform some of his noted miracles for the 
amusement of himself, and his companions, but the Saviour refused to 
answer. Herod mocked Him and arrayed Him iq a robe, but sent Him 
away without condemping Him. ; te 8, 

» It then became necessary for Pilate to act. 


He examined Jesus at some length dnd declared : “T have found no ` 


fault in this man,” and further, “I have found no cause of death in 
Him: I will, therefore, chastise Him and let Him go.” 

But the rabble clamored for His death, and Pilate, to avoid further 
trouble, gave sentence as they insisted should be done. 

It is a matter of record that the Sanhedrin found Jesus guilty, and 
both,Pilate and Herod found Him not guilty. The Roman trial was but 
a review on appeal of the evidence presented before the Sanhedrin and 

t body’s decision. At its close Pilate pronounced a verdict of ac- 
quittal. , . 
j  Thestory of Pilate yielding to the cries of the frenzied, mob crying 
“Crucify Him! Crucify Him!” and his cowardly delivery of the Master 
to the yelling throng is most dramatic.— Exchange. 
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Selected Cases illustrating the Law of Contracts. By ARTHURC.CAPORN, 
B. A. LL. B., of the Middle Temple, Barrister-at-law, atd FRANCIs M. 
CAPORN, Solicitor, LoNDoN: Stevens and Sons, Ltd., 119 & 120 
Chancery Lane, E. C. 1911. Demi 8vo. Pages xiv and 683. Price 
12s. 6d. : i j 
ONE can never cease to welcome selected typical cases published in 

different branches of law for the use of students of law. The, pritfciples 

of law or propositions of general applicability, a student can learn cithe- 
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in the class-room or from an elementary text-book. But their applica- 
tion to concrete facts he can only learn either by attending toa case in 
Court or by going through reports of decided cases. The first method is 
no doubt far more direct and effective : but its drawbacks are that one does 
not always meet with typical cases in a Court of law, and that a case 
- often drags on for a number of days. His only alternative is 
to turn to reports: but here too he is beset with too much detail. 
It has therefore been found necessary to publish special reports 
in the shape of selected cases for the use of students. The 
latest publication by Caporn brothers of selected cases in the domain 
of Contracts is a praiseworthy effort in this direction. Illustrative 
cases, nearly five hundred in number, are selected from the whole: range 
of English Reports. They are classified into two main groups: (1) Prin- 
, ciples of Contract; and (2) Special Commercial cqntracts. And they» are 
further sub-divided into smaller groups, which represent the principles 
of the law. The history of each case is very carefylly prepared and the 
extracts from judgments are judiciously selected, "A study of this volume 
‘ will enable the student to master and understand the principles of the 
law of contract with ease and facility. e 





The Law of Illegitimacy. By WILFRID HOOPER, LL. D. (Lond.), Soli- 
citor. LONDON: Sweet and Maxwell, Ltd., 3 Chancery Lane, W. C. 
1911. Demi 8vo. Pages xii and 244. Price 12s. 6d. , 


THIS fs, we are told, the first time thata treatise exclusively deyoted 
to the Law of Illegitimacy in England is published. The thesis ‘won 
for the author the distinguished degree of the Doctor of Laws in the 
University of London. It has been published with such changes an 
modifications as suited a text book. The learned author has started the 
inquiry as to the illegitimacy from the early Aryan races; and has gone 
into its history in the Mediæval Law. The whole of the modern law as 
to illegitimacy is discussed under the title of “ijlegitimacy as a status 
in modern law.”’ The inquiry then is pertinently directed to the proof 
of legitimacy and illegitimacy, The international law on, the subject 
forms the concluding chapter. This book deserves mention ascontaining 
in one place the whole of the jurisprudence and law regarding illegiti- 
macy. It bears evident marks of research and learning.-° 





The Trial of Franz Muller. [Notable English Trials]. By H.B.Irwine, 
M.A. (Oxon) CaLcurTa: Butterworth & Co. (India), Limited, 
8/2 Hastings Street. 1911. Demi, 8vo. Pages xlviii and 194. 

` Price 5s. net. a 
FAITHFUL reports of celebrated trials can never fail to be instructive. 
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They are of special interest to lawyers, affording as they do invaluable 
object lessons.. Brimful of strange incidents and an indissoluble chain ot 
circumstantial links was the trial of-Franz Muller. The victim, Mr. Biggs, 
was done to death in the First Class compartment of a railway train in 
the early hours of the night of the 9th July 1864. The cupidity of the . 
offender was aroused by the gold watch and chain and gold eye-glasses 
which Mr. Briggs wore at the time; and it appeared at the trial that the 
prisoner Mulier made only 30$. on them. With these and other money 
of his own, Muller secured a passage on a,steamer bound for New York: 
and he was already og the waters of the Pacific ocean, whilst the Police 
were weaving around him the chain of circumstantial evidence. The hat 
which the accused left in the compartmentand his want of circumspection 
‘in getting the gold chain changed for another at a jeweller proved his bané. 
The Police reached New York by a faster steamer three week’ before 
Muller entered the harbour. On his arriva}, the Poliee went to the steamer 
in a pilot boat and arrested him. This part of the history has found a 
patallel in the arrest of Dr Crippen a couple of years ago. Muller was. 
brought back to London and tried at the Central Criminal Court before 
the Lord Chief Baron (Sir Frederick Pollock)and Mr. Baron Martin. The 
prosecution counsel were Sit R. F. Collier, S. G., Serjeant Ballantine, 
James Hannen (afterwards Lord Hannen), Hardinge Giffard (now, the 
Earl ôf Halsbury) and Beasley. The defence were able to secure Serjeant 
Parry, Metcalfe and Edward Besley. The trial lasted three days and 
ended in the conviction of Muller who was sentenced to death. ° Through- 
out;the trial and at and after hisconviction Muller resolutely declared his 
inxocence ; at last, the earnestness of the minister Dr. Cuppel prevailed 
d a moment before he expatiated his crime with his life, he exclaimed: 
Ich habe es gethan.’ (I have done it). 
The Decennial Digest of Indian Cases, from 1901 to 1910. By S. SRINI 
VASA AIYAR, B. A. B. L., Vakil, Madras High Court. Mapras: The 
Ananda Steam Press. 1911. Roy. 8vo. Cols. 2390. Price Vol. I, Rs. 10. 





As a compiler of six-mohthly and Annual Digests of Indian Cases 
for the last eight years, Mr. Srinivasa Aiyar’s name is well-known through- 
out this vast: peninsula. They were first consolidated into a five yearly 
digest, which we reviewed on its appearance. Since then, there has been a 
further consolidation and all Indian Reports published during the decade 
that has just ended are digested. It is designed to appear in two volumes. 
The first volume which has been published covers titles from A. to K. We 
need not dwell at length on the merits of this publication. The classification 
of topics and cross-references are all that can be desired. It will form a 
valuable adjunct to the Woodman’s Digest, which ends with 19007 The 
utility of this publication needs no emphasis. a 
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Methods and Machinery of Business (Exchange and Insurance). Second 
Edition. By H.CLEmMson. LONDON: Butterworth & Co. 11- & 12 
Bell Yard, Temple Bar, W. C., Indian Branch: P, O. Box 251, 
Calcutta. 1911. Cr. 8vo. Pages XI and 247. Price Rs. 1-14-0 net. 


` Office Procedure and Business Correspondence. By H. CLEMSON. LONDON: 


Butterworth & Co., 11 & 12 Bell Yard, Temple Bar, W. C. Indian 
Branch: P. O. Box 251, Calcutta. r911. Cr. vo. Pages viii and 
244. Price Rs. 1-8-0 net. 


These two booksare written by a writer who hag madea special study 
of the subject ; and who is a lecturer on the same. They give insight into 
the methods of working; and are meant to iistructa clerk in taking intelli- 
gént interest in the duties he may be called upon to perform. Every clerk 
will do Well to peruse them, if he aspires to be something more than a 
copying machine or a eounter jumper. 





- Questions and Answers on the Law of Civil Procedure and Evidence. By 


J. A. SHEARWOOD, Barrister-at-law. Lonppn: Butterworth & Co., 
11 & 12 Bell Yard, Temple Bar, W. C, Indian Branch: P. O. Box 
251, Calcutta. 1911. Crown 8vo. Pages xiv and 216. Price Rs. 4-8-0. 


THIS book contains questions and answers on the law of Civil Proce- 
dure and of Evidence. The questions are selected from the various law 
examinations held in different parts of England: and the answers are‘com- 
mendably short. Students will find this book very serviceable. a 
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INHERENT POWERS OF COURTS. 





ODES, it is said, do not dispense lawyers froth being learned. *For 
except in the cases, if such there be, wheréa new department of law 

is Suddenly invented and thrown into legislative shape, the action of the - 
legislature presupposes a system or systems of law to be consolidated, 
adopted, modified or rendvated. The antecedents of such a system, the 
landmarks of its growth; nay even its technical and comparatively insigni- 
ficant details are bound, in varying ’degrées, to influence the legislature 
when%t puts the old law into the legislative crucible: In the-matter 
of expression, ef language, so important in the case of statutg-law, the 
old is’bound to leave a legacy to the new which may be a blessing or a 
curse. These are buta few of the reasons which make for the truth of 
thd aphorism. A striking illustration of it isto be found in one of the 
w provisions introduced by the Code of Civil Procedure (Act V of f908) 
iz., that contained in s. 151 which provides that nothing therein 
contained shall be deemed to limit or affect "the inherent power of the 
Court to make such orders as may be necessary for the ends of justice or 
to prevent abuse of the process of the Court.” It is hardly necessary to 
observe that this provision does not purport to confer any power-on the 
Courts; it would, of course, bea contradiction in terms to purport to 
grant by express enactment a power or powers assumed to be inherent. 
And even in the absence of such an express provision in the earlier Civil 
Procedure Cedes the Courts have held that they have such inherent 
powers. It willbe remarked that the saving of these powers is purpo- 
sely, indeed from the necessity of the case, expressed in terms at once 
compendious in form and comprehensive in range. Correctly to construe and 
apply the expression “ such orders as may be necessary for the ends of jus- 
tice” one must study the principles laid down’in the earlier precedents and 
authorities and it is in the light of such principles that the true meaning of 

the expression agd the limits of its application must be sought” 
7 22 
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The exercise by Courts of these inherent or “ incidental.’ powers is 
familiar to other systems of law, and such exercise is justified on the 
„ground that it is necessary to make the ordinary exercise of jurisdiction 
effectual because “where jurisdiction has once attached, it continues 
necessarily and all the powers requisite to give it full and complete effect 
can be exercised until the end of the law shall be attained” (Works on 
Courts, § 27 cited in Hukum Chand Boidv. Kamaland()). Further, as the 
law cannot make express provisions against all inconveniences so that 
their dispositions shall express‘all the cases that may possibly happen, 
there must always occur cases in which the Court tnust have recourse to 
such powers and acting ex debito justitiae, do that real and substantial 
justice for the administration of which alone it exists. We shall now 
proceed to consider under various heads some of the cases in which ,such 
powers have been exercised. : 

Frivolous or vexatious proceedyngs. 

The Court has power, apart from and independently of any statutory 
provision, to stay any action or proceeding or to strike out any claim or 
defence which is frivolous or vexatious(). * This jurisdiction is not 
confined to cases where the fact that the cldim, defence or proceeding is 
frivolous or vexatious appears on the pleadings but extends to cases 
where that fact is shown by affidavit or other evidence(3); but the 
Court will not try or go into the question whether .the allegations 
in a plaint or defence are true or false in an application to strike it out(). 
The jurisdiction is one which must be exercised with care and caution 
and in exceptional cases only (5), as for instance where the proceeding is 
manifestly groundless(6), or ifallowed to proceed must fail(”), or where it is 
‘clear that no relief can be obtained at the trial(8), or where the proceedin 
is in direct opposition to some decided case(?). It should not be exercise 
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unless it is quite clear that the claim or defence which it is sought to 
strike out cannot succeéd (1°) and its exercise is not justified merely by 
great improbability in the case made by the pleadings (11). In other words 
in order that the defendant may succeed in an application to the Court 
under its inherent jurisdiction to put an end to an action as frivolous of 
vexatious, it is necessary for him to show, not that the plaintiff might not 
succeed but that he could not possibly succeed. And a judicial discretion 
must be used by the Court as to what proceedings are vexatious; for it 
must not prevent a suitor from exercising his undoubted rights on any 
vague or indefinite principle (12). But if, for instance, a party seeks to 
raise anew a questign which has been already decided between the 
parties by a Court of competent jurisdiction, this fact may be brought 
before the Court by affidavit and though the plaint may appear good on 
the face of it, it may be struck out and the action dismissed. Even though 
a plea of res judicata may not strictly be an answer to the actidn, it is 
enough if substantially the same peint hgs been decided in a previous 
proceeding (13). If however there is any "matter of fact fit to be inves- 


tigated” which the plaintiff is not estopped from proving, the’ Court. 


will refuse to stay the action. Where there is an action pending in 
another domestic Court, arising out of the same cause of action, a 
second action is prima facie vexatious and oppressive, but not necessarily 
so where one action is in a foreign Court (14), And where either party to 
an action has made repeated frivolous applications, the Court has power to 
makean ordes prohibiting any further applications by him without leave. 

We shall now proceed to refer in detail to a few of the latest 
decisions of the English Courts upon this branch of the law. The first of 
these—Salaman v. The Secretary of State for India in Council (15)~ was the 
gase of an action brought by the plaintiff as trustee in bankruptcy of the 
residuary legatee of Dhuleep Singh against the Secretary „of State for 
India as the successor of the East India Company. The statement of claim 
alleged four causes of action: (1) that the defendantas trustee was liable 
to pay the plaintiff arrears of a certain pension which accrued during the 
life-time of Maharajah Dhuleep Singh and to which Prince Victor became 
entitled after his death ; (2) that the defendant as trustee was liable to 
pay the plaintiff arrears of pension due to Prince Victor in succession to 
Dhuleep; (3) that the defendant was liable as trustee to account to the 
plaintiff respecting real and personal private estate of Maharajah Dhtleep 
Singh, which the East India Co. took possession of and which “ the defen- 
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dant still holds, as guardian of Maharajah Dhuleep” and Prince Victor 
under him; (4) that the defendant was bound to account as trustee to the 
plaintiff for the value of certain property, consisting of jewels‘etc., seized 
by the soldiers of the East India Co. and converted to the use of the 
Company. Mr. Justice Bucknill ordered the action to be ‘dismissed as 
frivolous and vexatious, it having been argued that on the facts stated in 
the statement of claim all that was done by the East India Co. in respect 
of Maharajah Dhuleep Singh and his territory and property, whether 
public or private, was in the nature of an act of State and not of such a 
nature as to raise a trust in favour of Prince Victor, as trustee in bank- 
ruptcy of whose property the'plaintiff sued. On appeal the Court of 
Appeal (Vaughan Williams M. R. and Stirling L. J; Fletcher Moulton 
L. J. dissenting as to the claim in respect of private property) held that 
under the circumstances the acts done by the East India Co. were 
clearly dgne by them as acts of state in respect, of which no action 
was maintainable. Stirling L. J. said at the conclusion of his 
judgment, “Iam, thereforg, of” opinion that thg statement of claim 
ought not to be allowed to stand. The learned Judge, however, has 
‘gone further and put an end to the action. Itis quite clear that there. 
is ample jurisdiction so to do, but it has always been laid down that this 
jurisdiction is to be exercised with great care, and only in cases where 
the Court is absolutely satisfied that no good can come out of the action. 
- Regard being had to the length of time which has elapsed since the 
events which give rise to the present claim, and to the intripsic improba- 
bility of the East India Co, having acted otherwise than in the exercise 
of the sovereign powers which were vested.in it, I think that it is highly , 
improbable that a case can be made out. Still, if the responsible advisers 
of the, plaintiff can bring forward any reasonable ground for supposing 
that any of the acts of the East India Co. were not done in exercise of 
their sovereign{powers, I think the plaintiff ought to have an oppurtunity 
of bringing it before the Court by amending the statement of claim. ‘At 
the same time such leave ought not to be granted except on the terms 
that the proposed amendment should be verified by an affidavit which 
should satisfy the Court that the statements contained therein are pro- 
bably well founded” (p. 638). The plaintiff subsequently applied for 
leave to make certain amendments upon an affidavit referring to certain 
documents and correspondence. The Court, differing on a* question of 
fact, turning on the special circumstances of the case, were divided in 
opinion ; the majority (Vaughan Williams L. J. and Stirling L. J.) refusing 
leave to amend and dismissing the appeal. 

In Zn re Norton's settlement, Norton v. Norton (6) an action was com- 
menced in England, in which, the plaintiff, a married woman, claimed an 

~~ (16) Note (2) supra. ` 
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account under a settlement made in India on the occasion of her marriage 
in 1897, and she further alleged a wilful default by the defendants, one of 
whom, the plaintiff’s husband, had been appointed a trustee of the settle- 
ment by a subsequent deed, the other two being the original trustees of 
the settlement. The trustees were all domiciled in England, but ordina‘ 
rily resident in India, the plaintiff’s husband being a barrister practising 
in Calcutta and the other defendants holding appointments in the Indian 
Civil Service. The property comprised in the settlement was in India. 
From 1902 down to the commencement of the action, the plaintiff was 
living in France, apart from her husband, she then came to England, 
where, she alleged, she intended to reside permanently. The husband 
` and another of the defendants were served with the writ during their 
temporary presence in England. They applied to stay all ‘proceedings in 
the action. Mr. Justice Swinfen-Eady held that although the actioh 
might more conveniently be tried in India, he could not stay thé action 
on the ground that it was frivolous pr vegatious. On appeal, the Court 
of appeal (Lords Justices Vaughan-Williame, Farwell and Kennedy) 
held that on the evidewce the plaintiff had in fact brought the , 
actionin England instead of in India, not for any bona fide purpose, 
but in order to obtain ‘an undue advantage over the defendants and 
that therefore the:action ought to be stayed. The learned judges re- 
ferred to and followed the decision of Mr. Justice Warrington in Egbert 
v. Short (17), 
Iw Logan y. Bank of Scotland (No.2) (8), the action was brought 
in England against the defendant bank and other defendants în respect 
of certain alleged misrepresentations in a prospectus of a Scotch Company 
on/which the name of the defendant bank appeared as the Company’s 
brokers. The Court said: ‘ The action is purely a Scottish actions and 
ll the transactions which give rise to the alleged cause of action took 
place exclusively in Scotland, all the parties to the action reside in 
Scotland with the exception of the defendant Scott, who appears to reside 
in London (p. 145). all the circumstances on which the plaintiff relies 
in the statement of claim took place in Scotland 4nd not elsewhere...... 
all the evidence with reference thereto will have to be obtained from Scot- 
land:” Sir. Gorell Barnes, in delivering judgment in the Court of appeal 
referred to the general principle “as expressed by various Judges, viz., that 
the Court will interfere to prevent vexatious proceedings which weuld 
have the effect of preventing the due administration of justice; thus 
Lord Bowen in Henry v. Leuis (*) spoke of the general principle that 
the Court can and will interfere whenever there is vexation and oppression 
to prevent the administration of justice being perverted for an unjus- 





(17) [1997] 2 Ch. 205. (a) 22 Ch. D. 897, 408, i 
(18) [1906] 1 K. g. #41. i 
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end” (pp. 149-150). All proceedings in the action were therefore 
ordered to be stayed. 
Goodson v. Grierson (19) arose out of an action by a bookmaker for 
a sum alleged to be due ona stated account. The defence-pleaded that 
the debts were gambling debts. This the plantiff admitted by his 
answer to interrogatories but stated by his answer, as other considerations 
for the defendant’s indebtedness, the plaintiff's forbearance to sue and 
his giving time to the defendant at the latter’s request. The defendant 
applied to have the action dismissed as being frivolousand vexations. 
It was so dismissed by the Master and Mr. Justice Jelf in chambers up- 
held this order. On appeal, the Court of Appeal (Petcher-Moulton L. J. 
and Buckley L. J.) held that the’action ought not to have been 
summarily dismissed. Fletcher-Moulton L. J. held that rule 4 of Order 
XXV of, the Supreme Court Rules upon which, reliance was partially 
` placed by the defendant did not apply as in his ‘opinion it was limited 
to the case where on the face of the* pleadings it was shown that the 
action could not be maintained and was frivolous and vexations. 
‘“ Here the attempt to show that the.action fs frivolous and vexations 
is not based on the pleadings. But it isa serious thing to dismiss 
an action before it has been tried, and a clear case for doing so must 
be made out . . . In order to support an application of this kind the 
defendant has to show that under no possibility could there be a good 
cause of action consistently with the pleadings and facts of the “case” 
( p. 764 ). eSo holding as he did that it was impossible fot him to say 
at that stage that the plaintiff must necessarily fail to show that his 
forbearance would under the decided cases, constitute a good con- 
sideration to support the account stated, he was of opinion that the actign 
must go on to trial. \ 
* 3. Abuse of Process and.Scandalous Maiter. 

The Court has, under its inherent juyisdiction, power to strike out 
any pleading. which is an abuse of the process of the Court. Thus, for 
instance, in Kemington ¥. Scoles (20) the defence contained no substantia] 
allegations, but was confined to refusals to admit and denials of all the 
material allegations in the statement of claim, which allegations the 
defendant had substantially admitted in prior proceedings betweén the 
parties. It was held that the defence was not a real defénce, but was 
put in for the purpose of delay, and as such ought to be struck out. So 
the Court has an inherent power to take pleadings off the file for undue 
prolixity(1). The Court has similarly power to expunge scandalous 

(19) Note (8) supra, v. Peticier Freres [1892] A.O. 61; Veerabha- 
(20) Remington v. Scoles, [1897] 2 Ch. 1; dran v, Nataraji, 28 Mad, 28; Vijiasami v, 


Raymond v. Sapson, 22 Ch. D. 430, 484; Sasivarma, 28 Mad. 560. 
tea v.Brubage, 8 Burrows 1440; Haggard (21) Hill v. Hart-Darries, 26 Ch. D, 47o. 
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matter such as allegations reflecting upon moral character and not re- 
levant to the subject and without any application in that behalf (22), 
: 3. Rectification of errors. : 

Independently of the power given by s. 152 of the Code which 
authorizes the Court to correct clerical and arithmetical errors in judg- 
ments, decrees or orders, and errors arising therein from accidental slips 
or omissions, the Court has an inherent power to set right any mistake 
in its records (23). The scope and nature of this power ought -to be 
carefully distinguished from a power of rehearing or review or the altera- 
tion of the substance of a decree or order—a power which cannot and 
does not exist apart from. statutory authority or beyond the limits of 


that authority. 
. 4 


Other cases. 
The Court has inherent power to accelerate 


of suits, to amend the plaint or decree 4); to control the Court ‘premisers 


(25); ¿o consolidate (28) i 


to order the payment of costs by a person who 


wrongly puts the Court in motion ever though the statute giving the 


Court jurisdiction 'to determine questions is silent as regards costs: (27); 


u 


_to dismiss an application for execution when the applicant fails through 


his ¿aches to put the Court ina 
(28); 
é 


position to proceed with the application 
to allow a defence in forma pauperis (29); to refuse to confirm a 
sale on the ground of fraud (30); 


to postpone pending the decision of a 


test-case (31). to ascertain whether proper parties are before it (32); 
to/ascertain whether the plaintiff is entitled to sue as an adult (33); to 


tertain the application of a third 


Add a party (35); 


person jto be made a pariy (34); to 


to decide one question and ‘to reserve another for in- 


vestigation (36); to reverse an order made in the absence ofa party 





(22) Simpson, Ew parte, 15 Ves. 476; 
Cracknall v. Janson, 11 ch, D. 1;, Shaw 
Kishare v. Shooshibhoosun, 5 Cal. 707, 710; 
Zemindar of Tuni v. Bennayya, 22 Mad. 
155; In re Clive Durant, 15 Bom. 588, 

(28) Inre swire, 30 Ch. 239, 246, 247; 

‘Rarim Mahamad v. Rajooma, 12 Bom. 174; 

Kalu.v, Latu, 21 Cal. 259; Jivaraja v. 
Pragji, 10 Mad 51; Shivpa v. Shivpanch, 11 
Bom. 284; Raghunath Das v. Rajkumar, 7 
All, 276,-280; Tassi Ram v, Man, 8 All. 492; 
Darbo v, Kishokai, 9 All, 264; Muhamad 
Sulaiman Khan v. Muhamad Yar Khan, 11 
All, 267, 290; Lawrie v. Lees, 7 A. O. 19; 
Hatton v, Harris, [1892] A. C. 547, 560, 

(24) Narayanaswamiv. Notesa, 16 Mad, 
424, 427; Muhamad Naimulla v. Lhsanullah, 
14 All, 226, 229, 239, 

(25) In re Khoda Bug, 15 Cal. 638, 

(26) Nihal v, AMi Ahmed, 15 W. R. 119; 


Peacock v, Byjnath, 10 Cal. 58. 

(27) Pingle v. Secretary of Slate for 
India, 40 ch, D. 288. ‘ 

(28) Dhonkal v, Phakkar, 15 All, 84, 

(29) Durga Charan v. Nittokally, 5 Cal. 
811, 

(80) Subbaji v. Srinivasarau, 2 Mad. 264, 
267-9. 

(31) Amos v. Chadwick, 4 Ch. D. 869; 
Bennet v. Lord Bury, 5 C. P. D. 33% 

(82) Mahamad Husain y. Khusalo, 10 All, 
223, 

(33) Beni Ram v. Ram Lal, 13 Cal. 189, 
191. 

(84) Oriental Bank v, Charriol 12 Cal. 642, 

(85) Gayananda v, Kisto Chandra, 80. W . 


N.u4o4. 
(36) -Maulvi Muhammad v, Afshammead 
Abdul, 241, A, 22.22, - : 
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without service of notice on him as directed by law, to set aside orders 
obtained by fraud and made without jurisdiction (7); to entertain ap- 
plications žo set aside ex parte orders and to set them aside on a proper case 
being made out, to stay the drawing up of its own orders if the necessities 
of justice so require (38) ; zo stay cross suits on the ground of convenience 
(39) ; to stay, independently of statutory power in that behalf, the carry- 
ing out of a preliminary order pending the hearing of an appeal (4°); io 
stay proceedings in a subordinate Court pending. appealand to appoint 
a temporary guardian of a minor (#1); to order to strike out pot- 
tions of a defence obviously put in for the sofe purpose of delay 
(42). So a Coyrt of appeal where it reverses the judgment of a subordi- 
nate Court has an inherent jurisdiction to order the restitution of 
everything which may have been taken in execution of the decree 
” reversed. ° 

It will be seen that the jurisdtction*in its various branches, while: it 
has been repeatedly affirmed, has beén nearly always accompanied by 
‘the caution that it is to be exercised sparingly. It requires delicate 
handling. Under this head as of course in ,the case of nearly all 
general principles of law—especially of a principle so elastic and wide— 
there must be, as there have been cases on the border line. Different 
minds will judge differently in such cases ; but the general principles to be 

observed and applied are those we have indicated above. 
e R. P: 


RECENT ENGLISH CASES, 


MASTER ‘AND SERVANT.— Servants right io salary when absent 
through illness— Headmistress of school—Absence from school during 
pregnancy. The plaintiff, a married woman, was the headmistress of one 
of the defendants’ schools. By the terms of heremployment she was 
entitled in case of absence through illness to full pay for a month, after 
which time the defendants were entitled to take into consideration the 
circumstances: of the case as to whether she was entitled to anything 
further. Held, (1) that "absence through illness” was not confined to 


RO En A N e L M 
(87) Saraichandra Mukherjee v. Muham- (40) Balkrishun Sahu v, Mussamut 

mad Hussain and see Raj Mohun v. Raj- Khugno, 31 Cal. 722, 
. (41) Panchanan v, Dwarkanath Roy,3 O. 


buna, 20 Cal, 8, 9. ; 
(38) Mussamut Brij Coomaree v. Ramfich LD, J. 29. x 
Dass, $C. W. N. 781, 796, Í (42) Mac Kellar v, Homsey 49 W. R, 801, 


89) Meckjes v. Kasowjes, 4 0. L, B. 282, , . 
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a period of absence during actualillness but included the period of con- 
valescence. and also absence occasioned by approaching illness; but (2) 
that the absence of the plaintiff for a period of three months before her 
child was bern, because, in the defendants’ view, it was not desirable 
that the elder school children should see the plaintiff in her then con- 
dition, was not absence through illness, and as such absence was due to 
the defendants’ request they were liable for her salary during that period. 
Davies v. The Ebbw Vale Urban District Council ( 27 T. L. R. 543). 

FISHERY—WNavigable non-tidal lake—Public user—Prescription. No 
right can exist in the public to fish in the waters of an inland non-tidal 
lake, The respondents’ documentary title to a several fishery in Lough 
Neagh held (Lord Loreburn, L. C., Lord Shaw, and Lord Robson dissenting) 
not to have been displaced by the evidence of long continued fishing by 
the public. Johnson v, O'neill (27 T. L. R. 545). R 

HIGHWAY —Nuisance—Defective Area Railing- Nuisance due to, Act 
of Trespasser—Ainence of Knowledge by Occupier of Premises—Duty of 
Occupier. The defendant was the owner in possession of a vacant house in 
astreet, with an area which adjoined the highway. One of the rails of 
the area railings had bean broken away by boys playing football in the 
street, and, consequently, 2 gap had been created in the railings. The 
plaintiff, a child, got through this gap from the street, and was clamber- 
ing along inside the railings, when he fell into the area, and sustained 
injuriés through the fall. In an action brought on his behalf to recover 
damages from the defendant in respect of his injuries, the jurp found, in 
answer to questions left to them, that the area was, when the accident 
happened, a nuisance, but that the defendant did not know, at the time 
f the accident, that the rail had been removed, that sucha time had not 
elapsed after its removal that he would have known of it at the time of 
the accident, if he had used reasonable care, and that he had used reason- 
able care to prevent the premises from becoming dangerous to persons 
using the highway :—Held that, upon these findings, the defendant was 
not liable in respect of the nuisance created upon his premises by the 
action of trespassers. Held, also, by Fletcher Moulton L. J. and Farwell 
L. J., and semble by Vaughan Williams L. J., that the nuisance could not 
be regarded as the cause of the plaintiff’s injuries, inasmuch as he did not 
fall through the gap in the railings while using the highway, but got 
through’ the gap in order to clamber‘along inside the railings. Barker v. 
Herbert (1911, 2 K. B. 633). 

TRADE-NAME—Jmitation—Get-up of article—Trader’s name nol 
marked on article. The appellants had for many years manufactured 
and sold laundry blue put up in little „bags not marked with their 
names, with a, stick protruding for the convenience of mixing the 
contents with water without staining the fingers. The appellants‘claim- 





J, 25 
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ed that the presence of the stick had come tp be a means by which 
the public recognized, and were in the habit of asking for, their goods. 
No other makers used this kind of stick till the respondents began to do 
so in 1909, with goods manufactured by them,on which their name 
appeared. The appellants claimed an injunction. Held, that while the 
respondents might be at liberty to use a stick in the preparation of 
their goods, they must, if they did so, sufficiently distinguish their goods 
by the form of the stick or by other means from the goods sold by the i 
appellants, and inasmuch as they had not done this the appellants were 
entitled to an injunction. William Edge and Sons v. William Noccolls 
and Sons (27 T. L. R. 555 ) i 
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The Principles of Muhammadan Jurisprudence. By ABDUR'RAHIM, M. A. 
Barrister-at;Law, Judge, Madras High Gourt. Mapras: Luzae & 
Co., S. P. C. K. Depository. 1911. Roy. 8vo. Pages xvi and 443. 
Price Rs. 15. . 


As Tagore Law Professor for the year 1907, Mr. Justice Abdur 
Rahim of the Madras High Court delivered a course of lectures on the 
principles of Muhammadan Jurisprudence according to the Hanafi\ Maliki, 
Shafii, and Hanbali Schools. So far as we are aware, sit is the first 
attempt—and on the whole a very successful attempt—to elucidate 
and enunciate the principles of Muhammadan Jurisprudence in\ the 
systematic way in which the eminent avthor has done. Itis well-known 
that the Korannic precepts, which are the origin of this law, are few 
number and-not abstruse nor involved in expression. The scholiasts of th 
middle ages in trying to infuse greater perspecuity into them, have 
muddled what was at first transparent. They had to requisition rules of 
interpretation for makjng the earliest precept to suit all times and all 
conditions of life. Now that their own works have passed into the 
coveted sphere of venerated texts, it is more than ever necessary to know 
the general principles of interpretation, as well as the germinal notions 
of the law and processes through which they passed before they attained 
their present form. The history of Muhammadan Jurisprudence is 
broadly divisible into four periods. The first period, otherwise called, 
the legislative period, commenced with the Hijrat or retiiement of the 
Prophet to Madina (a. D. 622) and ended with his death (A.D. 632). The 
second period was an age of collection and of interpretation and extension 
of law by collective deliberations; and covered roughly speaking, the 
timegf the companions of the Prophet and their successors. The third 
period, Which was marked by a theoretical and scientific study of the law 
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and religion, gave birth to the four Sunni Schools of jurisprudence. The 
fourth periód dates from the fourth century of the Hijra and has not yet 
come to an end. It does not boast of any independent exposition of 
Muhammadan law; but jurists have been engaged within the limits of 
each school to develop the work of its founders. These schools and their 
pecularities have been adequately dealt with. The learned author then 
proceeds to examine the sources of law, which are grouped under :(r) the 
Quran and the traditions, (2) Ijma and customs, and (3) juristic deduction. 

' The juristic notions of acts and legal capacity, ownership and possession, 
are next discussed. , The family law, which consists of marriage, pater- 
nity and inheritance, forms the subject-matter of a chapter by itself. The 
Mahomedan concepts of torts-and crimes are then briefly discussed. Pro- 
cedure, evidence and constitutional law follow next. By far the most 
interesting chapter is the concluding one on the law regulating #elations 
between muslims and non-muslims, It shows unger what conditions a 
zehad or religious war pay be declared. The author has rendered yeo- 
man’s service to the profession for the searching lime-light that he has ; 
thrown on the archaic principles of the Mahomedan jurisprudence. We 
have nothing but praise for these excellent and erudite lectures, They 
will help to a better understanding of the principles of Mahomedan law 
and will promote a healthy study of.its system. 





e 
A Complete Collection of Hindu Law Books on Inheritance, Translated 
into English. Mapras: V. Kalyanram Iyer & Co. 1911. è Roy. 8vo, 
‘Pages XXIX, 449, 578, x. Price Rs. ro. 








IN arguing and deciding cases involving questions of Hindu Law, it 
js necessary to see how the texts bear on a particular point. There are 
ooks which contain a few selected texts with their translation. These 
though useful have their limitations. Very often it becomes imperative 
to go through a whole chapter before the bearing of its portions 
becomes apparent: and not less frequently one has to wade through a 
text-book before he can comprehend the scheme of its classification, and 
call in aid one portion to interpret and understand the other. This publi- 
cation therefore deserves more than a passing mention. It gives in full 
the translations of Hindu Law text-books that are extant and refer 
to inheritance. They are: the Mitakshara, the Vyavahara May ukha, 
Sarasvati Vilasa, Smriti Chandrika, Vyavahara Madhaviyam, Dattaka 
Chandrika, Dattaka Mimansa, Dayabhaga, Dayakrama Sangraha, Vivada 
Ratnakara, Vivada Chintamani, Viramitrodaya, Dayatatva and Madana 
Parijata. There are three useful appendices. In the first, the relevant 
portions from the different Sanskrit works, bearing on the “ Sapinda re- 
lationship” are marshalled. The second*and the third contain transla- 
tions of Vaidyanath Dikshitiyam bearing on the topics of the order of 
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persons bound to perform funeral rites and of impurity. The publication 
of this volume will tend to increase reliance on texts which after all 
must be the determining factor in cases governed by Hindu Law. A 
noteworthy feature of the book is a critical introduction from the pen of 
Mr. S. S. Setlur. It gives a brief outline of the origin and growth of the 
Hindu Law books, and lends an additional attractiveness to this volume. 





The Law of Sedition and Cognate offences in British India. By W.R. 
Donogh, M. A., of the Inner Temple, Barrister-at-Law. CALCUTTA: 
Thacker, Spink & Co. 1911. Demi. 8yo. Pages xiv and 279. 
Price Rs. 7-8-0. 


UNFORTUNATELY the law relating to sédition in India has become 

so’ much developed as could never have been anticipated by any one in 
* this country a few.years ago. The provisions of s. 124A. of the Penal Code 
have-been discussed in endless dgtail ənd the legislature have found it 
necessary to re-enact it and also to supplement it h} s. 153A of the Penal 
Code and s. 108 of the Criminal Procedure Code» The events that follow- 
ed in quick succession drew from the legislature fresh measures, penal as 
well as protective : viz., the Indian Press Act, the Indian Criminal Law 
Amendment Act, the Newspaper Incitements to Offences Act and the Pre- 
vention of Seditious Meetings Act. The appearance of the present treatise 
is, therefore, opportune. In itself it is a complete hand-book ‘of the 
law on the subject. It sketches out first of all sedition at common law 
in England? The original section 124A and cases decided unde¥ its 
provisions are then touched upon.: The amended section 124A and\its 
provisions are discussed in view of the cases that are decided un 
it. ‘Fhe correlative provisions of s. 153A have one chapter devoted t 
them. This part of the subject requires a little amplification, and we 
draw the author’s attention to the two cases of Emperor v. Jaswantrai 
(P. R. No. ro of 1907, Cr.) and Emperors v. Bal Gangadhar Tilak (10 
Bom. L. R. 848). The second Part deals with the preventive law, which 
is handled in five Chapters. . The appendix reproduces the later legisla- 






tive enactments. 

The Law of Land Acquisition. By H. CAMPBELL, Barrister-at-Law. 
Bomsay: N. M. Tripathi & Co. Princess Street, Kalkadevi Road. 
1911. Roy. 8vo. Pages xxxiv and 326. Price Rs. 8. 7 


In view of the increased litigation under the provisions of the Land 
Acquisition Act in this Presidency, a Bombay edition of the Act is certainly 
welcome. Mr. Campbell’s book deals, first of all, with the Land Acqui- 
sition Act, 1894, in fullness and detail that we fail to find in any other 
annotations on the Act. The Tribunal of Appeal under the City of 
Bombay Improvement Act has been holding its sittings since 1898; and its 
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decisions on many a moot point of compulsory acquisition and ratio of 
compensation have remained till now in the files of the Court. All these 
have been sifted by Mr. Campbell, who has enriched his annotations 
with plentiful extracts from these decisions. Even the reported cases 
are drawn from all available quarters and references to English decisions 
and statute law are given throughout. The result is that the learned 
commentator has been able to produce an edition which contains import- 
ant details which in no hitherto published book could be found. For 
instance, the comment under s. 23, after commencing with the general 
observations on market value, proceed’ to consider what has to be 
assessed. The methods of assessment is there dealt with under the 
headings of: (1) previous sales of the acquired land; (2) recent sales of 
other land; (3) the capitalised value of land based upon its rental and 
potential value; (4) expert evidence; (5) minor factors in valuatiqn. The 
book contains the’ Land Acquisition (Mines) Act, 1885. It also gives 
extracts from special and municipal enactfhents dealing with the subject. 
The appendix reproduces the rules framed under the Act. ; 





Hindu Law. By C. S. Rama KRISHNA, B. A. B. L., First Grade Pleader. 
Mapras: The National Stores Agency, Thumboo Chetty Street. 
Igtt. Roy. 8vo. Vol. I.—Pages lxxxi 393,50. Price Rs. 7-8-0. 


Ters work is designed to appear in two volumes. The first volume, 
which has beep published, contains the topics of Marriage, Adoption, 
Joint, Family, Debts and Maintenance. The subordinate ttle of the 
book, viz, “Hindu Law as interpreted by the Judges in India and the 
Privy Council,” furnishes a clue to its contents. The leading principles 

law are first summarised and discussed in view of the leading as, well 
s recent cases. Then follows, what may be compendiously called, a digest 
of case-law. Cases are arranged in the order in which the principles are 
evolved: anc their divisions and sub-divisions tend to make their bearing 
intelligible. The aim of the book has been to discuss and analyse the 
decided cases on Hindu Law. The following subjects are discussed in great 
fullness: (1) obligation of father to perform the marriages of the males 
and females in a joint family (pp. 33-39); (2) guardianship of a married 
girl atid restitution of conjugal rights (pp. 47-60); (3) who can adopt (pp. 
85-111); vesting and devesting in adoption (pp. 145-166) ; (5) conditional 
adoption (pp. 194-201): (6) different kinds of property (pp. 252-281); 
(7) what are the illegal and immoral debts of a Hindu father (pp. 328-338); 
(8) how far a father can pass his son’s interest (pp.349-364). As a work 
reference the book will be of great use. - 





The Hereditary Offices Act, 1874. By H.S. Puapnis, B. A., LL. B., 
District Judge, Ratnagiri. Second Edition, Poona: The-Arya 
Bhushana Psess. 1911. Demi 8vo. Pages lx and 582. Price Rs. 5. 
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AN up-to-date edition of the Bombay Vatan Act was long called for. 
The last edition of Mr. Phadnis’ book appeared in 1896. In‘the fifteen 
years that have elapsed since then, the Legislature have introduced 
several important changes in the provisions of the Act, and the Courts 
have pronounced a number of decisions. The Government have also found 
it necessary to issue numerous G. R.s for the guidance of their officeres. A 
of these have been duly taken into account in the preparation of this 
edition. The comments, it may be remarked, are no juxtaposition 
ofheadnotesof reported cases. Mr. Phadnis has entered into their pith 
and marrow and has woven the comments out of thg fibers that he has 
carefully sifted and selected from the cases and the G. R.s. The text of 
the Act itself lras been subjected to close study and the discussion of the 
relations of the various provisions of the Act is greatly instructive. We 
commend to special attention the introduction which sketches in brief 
the Vatan Law and its, incidents from the early times, and the appendix 
on the Inam tenures which is given for the firs tithe. Mr. Phadnis’s 

_ book is all that can be desired on the Vatan Law. j 





The Mahomedan Law of Inheritance. By S. N. SUBBARAMA SASTRI, B. 
A., B. L., Retired First Grade Pleader, South Arcot. Madras: Higgin- 
botham & Co. 1911. Roy. 8vo. Pages xvii and 343. Price Rs. 5. 


UNLIKE most of the systems of jurisprudence, thę Mahomedan 
system makes a dead man’s estate devolve on a number of his helys in 
certain proportions. The principles governing this branch of the law are 
set out in the form of propositions in this book. The shares which ‘an 
heir may hope to receive under different conditions are worked out 1 
tables and illustrated by examples. Attention is also invited to decide 
cases. 





All-India Century Digest. Criminal. Vol. I. By B. R. Desa, High 
Court Vakil, Barod’. BARopa: ‘The Lakshmi Vilas Printing Press. 
1911. Roy. 8vo. Pages 3, Cols. 1888. Price for 2 Vols. Rs. 15. 


Tris is the first Volume of the Digest of Cases from 1811 to 1910 
which Mr. Desai has under active preparation. The compiler has conceiv- 
ed the happy expedient of publishing his digest intwo parts: Civil and 
Criminal. The civil portion will appear in eight or more volumes. The 
criminal part is to consist of 2 volumes, of which this, the first, has already 
appeared. It covers titles from A to I. The titles and sub-titles are 
well-chosen. When a title comprises a number of rulings, the arrange- 
ment of the sub-titles is indicated at the top, which are nuinbered conse- 
cutively. Underneath the ruling is given, wherever possible, its judicial 
history. ‘No effort seems te have been spared to lighten the labours of 
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lawyers by affording every facility to find out cases bearing on a parti- 
cular point. 





The Court-Fers Act. (VII of 1870). By SURENDRANATH Ray, B. L., 
CALCUTTA: Cranenburgh Law Publishing Press, 3-5 Bow Street. 
191r. Roy. 8vo. Pages xxi and 187. Price Rs. 2. 


THIS is a case-noted edition.of the Court Fees Act. Under each 
section of the Act, reported decisions are arranged in groups corresponding 
with the provisions of the section and they are each headed by a short 
title in heavy type. e The Appendices contain the rules and notifications 
published under the Act. 





Britain and Sea-law. By T. Baty, D. C. L., LL. D., of the Inner Temple 
Barrister-at-law. * LONDON: G. Bell and Sons, Ltd. rg1z.° Cr. 8yo.° 
Pages 112. Price rs. ° ° : f 


THE Declaration of London, which was ratified by the House of 
Commons, on the 7th of August 191%, isa praise-wdrthy attempt to’ 
place the Naval Prize Law on a sound and satisfactory basis—which was 
hitherto, determined as oceasions demanded entirely irrespective of any 
known ør accepted principles. The Articles of the Declaration, which 
haveebeen agreed to by ten nations of Europe, deal with blockade, 
contraband, neutrals, convey, search and capture. Whenevera war is 
declared, the belligerants are often induced to capture amvthing and 
evrything as contraband of war: and the neutral nations have much to 
mplain of the checks which tend to diminish their trade. Any attempt 
herefore which furnishes approved standards of conduct must command 
the approval of all lovers of peace. The little brochure before us is 
written by Dr. Baty, who is doing yeoman’s service to his country as 
secretary to the International, Law Association. It was published before 
the British Nation ratified the Declaration, and is a special plea to show 
that the Declaration of London is no attempt to gain a security what 
` Britain had not got, but is an unnecessary surrender of established Tights. 
Granting that it is all that is said against it, can it not be welcomed for 
the single reason that it formulates principles which prescribe a determin- 


ed line of conduct in events of emergency. 









The Indian Evidence Act, 1872. By MAHIM CHANDRA SARKAR. Part I. 
` Catcutra: M. C. Sarkar & Sons. 75 Harrison Road. 1911. 


Demi 8vo. 


Mr. SARKAR whose annotations on the Civil Procedure Code are 
well-known has set his hand to the Indian Evidence Act, It js intended to 
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be published in parts, of which we have received part 1. We will review 
the book as a whole when it is completed. ‘ . 





‘The Indian Decisions (Old Series). Vol. I. By T.A. VENKASAWMY Row. 
Mapras: The Law Printing Houses, Mount Road. 1911. Roy. 8yo. 
Pages 12, 1146, Ixxix.. Price Rs. ro. 


IN view of the copious advertisement with which the promoters of 
the present concern have heralded this publication, it seems scarcely 
necessary to introduce it to teaders at any gregt length. It is, we 
would like to add, a grand idea carried out in a grand fashion. The 
earliest reports of the British Indian Courts are unknown to many; and 
available to few. The paucity of references to them in modern judgments 
and texé-books bears out their rarity. These degisions are often times 
- valuable as showing the genesis of many of our present day conceptions 
of law and customs; and they constitute, as it wege, mile-stones on their 
_ road to progress, One, therefore, feels great pleasure in welcoming this 
series which aims at reproducing the earliest reports in a cheap and 
accessible form. The first volume, which is. published, re-prints the 
reports of Morton, Montriou, Bignell and Fulton. They réfer to the 
Supreme Court of Bengal and cover the period commencing (with the 
first establishment of the Supreme Court in 1774 up to the your 1846. 
The original pagings of the reports are indicated by meang of thick, black 
figures. A consolidated index at the end of the volume is very Uie 
able. The printing and the general get up of the volume deservé all 
praise. Tne neat turn out of the volume will do credit to any press, in 
India. 
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“ACT NO. I OF 1911. 


} 
| REOAIVED THE ASSÅNT OF THE GOVERNOR GENERAL 
| ON THE 5TH JANUARY 1911. 
| An Act further to amend the Opium Act, 1857. 
WHEREAS it is expedient further to’amen’ the Opium Act, 1857; It is here- 
by enacted as follows— 
1. This Act may be -called the Opiam ( Amendment ) 
Act, 1911. 
Amendment’ of Act 2. In section 8 of the Opium Act, 1857, for the words 
ot 1857 section 8. «in Caloutta ” the words “of the United Provinces of *' 
Pi Agra and Oudh ” shall be substituted. 
3. / Every order or direction issued, regulation made, sanction given or 
Continnance of orders other thing lawfully done under the said Act By the oard 
issued by Board of Be- of Revenue in Caloutta shall, after the commencement of 
venne, fOaloutta, this Act, be deemed to have been issued, made, given or 
dopfe"by the Board of Revenue of the United | rovinces of Agra and Oudbs 
4. Any order or direction, regulation, sanction or other thing purporting: 
Ratification of orders to have been issued, made, given or done under the said 
Se eS ea bo. Act by the Foard of Revenue of the United Provinces of 
vincer Agra and Oudh prior to the commencement of this Act is 


hereby ratified and confirmed. TN 


pm aA 


Short i 






ACT NO, II OF 1911. 


-  REOEIVED THE ASSENT OF THE GOVERNOR GENERAL 
on tam 2ND Maron 1911. : 
An Act to amend the law relating to the protection of Inventions and Designs. 
Wrtienas it is expedient to amend the law relating to the protection of 
inventions and designs; It is.hereby. enacted as follows :— 
; PRELIMINARY. ; 
Short title, extent 1. (1) This Act may be called the Indian Patents and 
And commencement Designs Act, 1911. 
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(2) It extends to the whole of British India, including Britis Baluchistan 
and the Santhal Parganas ; and 


(3) It shall come into force on the first day of January 1912. 







EEN 2, In this Act, unless there is anything | repugnant in 
the subject or context,— 
(1) “ Advocate General ” includes a Government Advocate : 
(2) “article ” means (as respects designs) any article of ufacture and 


any substance, artificial or natural, or partly artificial and partly naforal : 
(3) “Controller ” means the Controller of Patents and Designs appointed 
under this Act :~ i 
' (£ “copyright” means the exolusive right to apply a 
earticle in any class in which the design is registered: ° 
(6) “ design” meafis any design applicable to any article, whether the 
design is applicable for the pattern, or for the shape of configuration, or for the 
ornament thereof, or for any two.or, more of such purposes, and y whatever 
means it is applicable, whether by printing, painting, embroiderin 
sewing, modelling, casting, embossing, engraving, sfaining, or any 
whatever, manual, mechanical or chemical, Separate or combined, but does not 
l inolude any trade or proporty mark as defined in sections 478 and 479 of the 
. Indian Penal Code ; 
(6) “ District” has the moaning assigned to that expression by 
of Civil Procedure, 1908 : 
(7) “ High Court ” has the meaning assigned to that expression b 


Code qf Criminal Procedure, 1898, in reference to proceedings against Hurd 
British subjects : 


(8) “invention ” means any manner of new manufacture and includds 
improvement and an alleged invention : . 


(9) “ legal representative ” means a person who in law represents the 
estate of a deceased person : 


(10) “ manufacture ” includes any art, ‘process or manner of producing, 
preparing or making an article, and also any article prepared or produced by 
wnantifacture ı 

(f1) “ patent” means a patent granted under the provisions of this Act : 

(12) “ paténtee ” means the person for the time being entitled to the 
benefit of & patent : 

(13) “prescribed ” includes prescribed by rules under this Act : and 

(14) “ proprietor of a new and original. design, "— 

(2) where the author of the design, for good consideration, executes the . 


work fot some other person, means the person for whom the design is so exe- 
outed ; and s 








_ 
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ere any person acquires the design or the right to: apply the design 
e, either exclusively of any other person or otherwise, means, in the 

‘to the extent in and to which the design or right has been so acquirs 

‘on by whom the design or right is so acquired ; and 

| any other case, means the author of the design ; 

the property in, or the right to apply, the design has devolved from 

proprietor upon any other person, inoludes that other person. 












PART I. . 
` PATENTS. 


Application for and Grant of Patent. ; s 


3. (1) An application for a patent may be made by 
aly person whether he is a British subject or not, and 
` whether alone.or jointly with any other person. : 
he application must be made in the prescribed form, and must be left 
t Office in the prescribed manner. 
he application must cbntain a declaration to the effect that the appli- 
ossession of an invention, whereof he, or in the gase of a Joint appli- 
at least of the applicants, claims to be the true and first inventor or 
‘epresentative or assign of such inventor and for which he desires to 
atent, and must be accompanied by a specification and by the prescrib- 


Where the true and first inventor is not a party to the application, the 

a must contain a statement of his name, and such particulars for his 
“ion as may be prescribed, and the applicant must show .that he is the 

esentative or assign of such inventor. ; 

4 (I) The specification must partionlarly desoribe and 
ascertain the nature of ‘the invention and the manner in 
which the same is to be performed. 

Where the Controller deems it desirable, he may require that suitable 
shall be supplied with the specification, or at any time before the 
‘e of the application, and such drawings shall be deemed to form part of 
ication. i l 
‘The specification must commence with the title, and niust end with a 
——tatement of the invention claimed. 
If in any partioular case the Controller considers that an application 
» further supplemented by a model or sample of anything illustrating 
«tion or alleged to constitute an invention, such model or sample as he 
«ire shall be furnished before the acceptance of the application, but such 
Sample shall not be deemed to form part of the specification. ° 


ation. 


. the Governor General in Uouncil or any officer by reason of, or in 


the prescribed manner or relate to more than one invention, or 
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Proceedings upon 5. (1) The Controller shall examine every 4 
application, and if ho considers that— 


(a) the nature of the invention is not fairly described, or ° 
(b) the application, specification and drawings have not been 


(c). the title does not sufficiently indicate the se of 
tion, or 
(d) the statement of olaim dogs not sufficiently dofine the invent 
(e) the invention as described and claimed is primé facie not a 
facture or improvement, 
he may refuse to accept the application or require that the application 
tion or drawings be amended before he proceeds with the application ; 
elatter case*the application shall, if the Controller so ditects, bear date g 
time when the requiremeht is complied with. 
` (2) Where the Controllér refuses to accept an application or 
amendment, the applicant may appeal from his decision to the Govern 
in Council. i 
(3) The investigations required by this section shall not be he 
way to guarantee the validity of any patent, and no liability shall be j 










with, any such investigation, or any proceeding consequent thereon. 
(4) Unless an application is accepted within twelve months from £ 


of the application, the application shall (except where an appeal has been [% 
become void : 


Provided that where an application is made for an extension of time f \ 
acceptance of an application, the Controller shall, on payment of the presorit 
fee, grant an extention of time to the extent applied for but not exceeding thre 
months. . 

6. On the acceptance of an application the Controller shall give notice 

Advertisement onac- thereof to the applicant and shall advertise the acceptance ; 
ceptance of application. and the application and specification with the drawings 
(if any) shall be open to public inspection. . 

T. Where an application for a patent in respect of an invention has been 

Use of invention on accepted, any use of publication of the invention during the 
acceptance of applica- period between the date of application and the date of seal- 
ing such patent, shall not prejudice the patent to be granted 
for the invention : . 

Provided that an applicant ghall not be-entitled to institute any proceedings 
pin infringement Tnless and until a patent for the inyentiop hag been granted ta 

Way 
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8. After acceptance of an application and before sealing a patent the 
Inquiry beforesealing Controller shall, if he thinks it advisable or is directed by 
patent . the Governor General in Council so to do, refer the speojfi- 
cation for inquiry and report to any person whom he thinks fit. 
9, (1) Any person may, on payment of the prescribed fee, at any time 
Opposition to grant within three months from the date of the advertisement of 
of patent. the acceptance of an application, give notice at the Patent 
Office of opposition to the grant of the patent on any of the following grounds 
namely :— . 
(a) that tho applicant obtained the invention from him, or from a person of 
whom he is the legal representative or assign ; or 2 
(b) thatthe invention has been claimed in any specification filed in British 
India which is or will be eof prior date to the patent, the grant of which is 
opposed ; or : D e . 
ie) that the natur® of the invention or the manner in which it is to be per- 
forméd is not sufficiently or fairly described and ascertained in the specification ; 
or 
(d) that the invention has been publicly used in any part of British India 
or has been made publicly known in any part of British India ; 
_but on no other ground. 
~. (2Y Where such notice is given, the Controller shall give notice of the ` 
opposition to the applicant, and shall, on the expiration of those three months, 
after héaring the applicant and the opponent, if desirous of being heard, decide 
on thé case. i 
(3) The decision of the Controller shall be subject to appeal to the Go- 
vetnor General in Council. l ` ° 


10. (1) If there is no opposition, or, in case of opposition, if the determina: 
Grant and sealing of tion is in favour of the grant of a patent, a patent shall, on 
patent. payment of the prescribed fee, be granted, subject to such 
conditions (if any) as the Governor Genoral in Councejl thinks expedient, to the 
applicant, or in the case of a joint application to the applicants jointly, and the 
Controller shall cause the patent to be sealed with the seal of the Patent Office. 
(2)+ A patent shall be sealed as soon as may be, and not after the expiration 
-of eighteen months from the date of application : 
Provided that,— 
(a) where the Controller has allowed an extention of the time within whieh 
an application may be accepted,a further extension of four months shall be 
allowed for the sealing of the patent ; 


(b) where the sealing is delayed by an appeal to the Governor General in 
Council, or by a reference under section 8, of by opposition to the grant of the 


patent, the patent may be sealed at udh time as the Opptroller may direct; 
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(c) where the patent is granted to the legal representative of an applicant 
who has died before the expiration of the time which would therwise be allow- 
od for sealing the patent, the patent may be sealed at any time within twelve 
months after the date of his death ; i : 

(d) where in consequence of the neglect or failure of the applicant to pay 
any fee a patent cannot be sealed within the period allowed by this section, that 
period may, on payment of the prescribéd foe and on compliance with the pres- 
cribed conditions, be extended to such an extent as may be prescribed. 

11. Except as otherwise expressly provided by this Act, 
a patent shall be dated and sealed as of the date of the 
application : 
Provided that no proceedings shall be taken in respect of an infringement 
“committed” before the publication of the specification. ° 
12. (1) A patent sealed witl the stal of the Patent. Office shall, subject to. 
Effect, extent and the other provisions of this Act,°confer on the patentee the 
form of patent. exclusive privilege of making, selling and using the inven- 
tion throughout British India and of authorizing others so to do.’ 

(€) Every patent may be in the presoribed form and shall be granted for one 

invention only, but the specification may contain more than one claim ; and it 


Date of patent, 


. shall not be competent for any person in a suit or other Proceeding toe take any 


objection to a patent on the ground that it has been granted for more than one 
invention. e 


X 
18. (Z) A patent granted to tho true and first inventor or his legal ‘repre- 
Fraudulent applicà- sentative or assign shall not be invalidated by an applica- 
tion for patents, tion in fraud of him, or by protection obtained thereon} or 
by any use or publication of the invention subsequent to that fraudulent appli 
tion during the period of protection. 

(2) Where a patent has been revoked om the ground of frand or on any 
other ground, the Controller may, on the application of the true inventor or his 
legal representative or asstgn made in accordance with the provisions of this Act, 
grant to him a patent in lieu of and bearing the same date as the patent so re. 
voked for any invention comprised in the revuked patent to which he was entitled: 

Provided that no suit shall be brought for any infringement of the patent so 
granted committed before the actual date when such patent was granted. 





Term of Patent. 


14. (1) The term limited in every patent for the duration 
thereof shall, save as otherwise expressly provided by this 
Act, be fourteen years from its date, 

(2) A patent shall, notwithstanding anything therein or in this Act, cease 
if the paféntee fails to pay the prescribed fees within the pregoribed times. ; 


Term of patent. 
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' the Controller, upon the application of the patentee, shall, on 
ies ` Aditional fee as may be prescribed, enlarge the time to such an 
4, ,be applied for but not exceeding three months. 

Aor Yor any proceeding is taken in respect of an infringement of tho patent 
we l after a failure to pay any fee within the prescribed time, and before 
Be (b) wi) gement thereof, the Court before which the proceeding is taken may, 
-~ ws any artidks fit, refuse to heard any damages in respect of such infringement. 
respect and! (1) A patentee may, after advertising in the prescribed manner his in- 
. ed, the pergn of term of tention to do so, present a petition to the Governor General 
(c) in > ‘in Council praying that his patent may b6 extended for a 
and where term: but such petition must be left at tho Patent Office at least Bix 
the orginal before the time limited for the expiration of the patent and must be ac- 
ied by the prescribed fee. , e . . 


` Any person may give notice to the Controller of objection to the ex< 
Where a petition is presented under snb-section (1), the Governor Ge 
| Council may, as he thinks fit, dispose of the petition himself or refer it 
h Uourt for decision. 
E the petition be referred to a High Court, then on the hearing of 
ition under this section the patentee, and any person who has given notice 
(2) ‘hib-section (2) of objection, shall be made parties to the progeeding, and 
at the Pateltroller shall be entitled to appear and be heard. 
(3) The Court to which the petition is referred shall, in considering its de- 
_ cant is 1 “havo regard to the nature and merits of the invention in relation to the 
cation om, to the profits made by the patentee as auch, and to all the circumstances 
the legae case. : 
obtain i (6) If it appears to the Goveraor General in Council, or to the High Court 
ed fogon the petition has been referred to it, that the patentee has been inadequately 
, Smunerated by his patent, the Governor General in Vofincil or the High Court, 
®PPas the case may be, may by order extend the term of the patent fora further 
10° torm not exceeding seven, or, in exceptional cases, fourteen years, of may order 
the grant ‘of a new patent for such term as may be specified in the otder and 
stibject to the payment of such fees as may be prescribed and containing any res- 
triction, conditions and provisions which the Governor General in -Council or the 
High Court, as the case may be, may think fit : 

Provided that any patent so extended or granted shall, notwithstanding any- 
thing therein; or in this Act, cease if the inventor fails to pay before the expira- 
tion of each year the prescribed fee. aa 

Restoration of lapsed ° 16. (Z) Where any patent has ceased owing to the failure 
patent. eof the patentee to pay any preséribed fee within the pre 


Applicati 


had ceased. 
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sctibed time, the patentee may apply to the Controller in the prescribed manner 
for an order for the restoration of the patent. $ 

(7) Every such application shall contain a statement of the ciroumstanceg 
which have led to the omission of the payment of the prescribed fee. 

(3) If it appears from such statement that the omission was unintentional 
or unavoidable and that no undue delay has occurred in jhe making of the appli: 
cation, the Controller shall advertise the application in the prescribed manner, 
and within such time as may be prescribed any person may give notice of opposi- 
tion at the Patent Office. . . 

(4) Wheré such notice is given the Controller shall notify the applicant 
thereof. 

(6) Aftor the expiration of the prescribed: period the Controller shall hear 
the case and, subject to an appeal jo the Governor General in Council, issue an 
order either restoring the patent subject to any conditions deemed to be advisable 
or dismissing the application : ‘ l : 

Provided that in every order under this section restoring a patent ‘such pro- 
visions as may be prescribed shall be inserted for the protection of persons who 
may have availed themselves of the subject-matter of the patent after the patent 


E: 
Amendment of application or specification. A 


t}. a) An applicant or a patentee may at any time, by request in writing - 


Amendment of appli- left at the Patent Office and accompanied by the pres ibed 
cation or specification fee, seek leave to amend his application or specification, 
by Controller, including drawings forming part thereof, by way of is- 
claimer, correetion or explanation, stating the nature of, and the reasons for, the 
proposed amendment. 


(2) Ifthe application for a patent has not been accepted, the Controller 


shall determine whether and subject to what conditions (if any) the amendment 
shall be allowed. 

(3) In any other case the request and the nature of the proposed amendment 
shall be advertised in the prescribed manner, and at any time within thrée months. 
from.its first advertisement any person may give notice of the Patent Office of 
opposition to the amendment. . z 

(4) Where such a notice is given the Controller shall give notice of the 
opposition to the person tnaking the request, and shall hear and decide the caso. 

(6) Where no notice of opposition is given, or the person so giving notice 
of opposition does not appeat, the Controller shall determino whether and sub- 
ject to, what conditions, if any, the amendment ought to be allowed. A 

(6)* The decision of the Controller in either case shall be subject to an 
appeal to the Governor Genoral in Council. i mS ` 


4 
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(7.) No amendment shall be allowed that would make the application or 
specification, as amended, claim an invention substantially larger than, or sub- 
stantially different from, the invention claimed by the application or specification 
as it stood before amendment. 

(8) Leave to amend shall be conclusive as to the right of the party to make 
. the amendment allowed, except in case of fraud ; and the amendment shall be 
advertised in the prescribed manner, and shall in all Courts and for all purposes 
be deemed to form part of the application or specification. 

(9) This section shall not apply when and so long as any suit'for infringe- 
ment or proceeding before a Court for the revocation of the patent’is pending. ` 

` 18. In any suit for infringement of a patent or proceeding ‘before a Court 

Amendment of speci- for the revocation of a patent the Court may by orler allow « 
fication by the Court, the patentee to amend hia specification by way of discldimer 
in such manner, and subject,to such terms as to costs, advertisement or other- 
wise, #s the Court may think fit : : or x 

Provided that no amendment shall be so allowed that would make the spegi- 
fication, as amended, claim an ‘invention substantially larger than, or, substantially 
different from, thé invention claithed by the specification’ as it stood before the 
améndment, and where an application for such an order is made to the Court 
notice of the application shall be given to’ the Controller, and the Controller 
shall have the righ} to appear and be héard. i : = 

` '19,,’ Where an amendment of a specification by way of disclaimer, correo- 
Restrigtion on reco- tion or explanation has been allowed under this Aot, nó 
very of damages. damages shall be given in any suit in respect of the use of 
the jhvention before the disclaimer, correction, or explanation, unless the patentes 
establishes to the satisfaction of the Court that his original claim was framed in 
gpod faith and with reasonable skill and knowledge. 
Register of Patents. 


20. (1) There shall be kept at the Patent Office a beok called the Register 
of Patents, wherein shall be entered the names and ad- 
dresses of grantees of patents, notifications of assignments 
and of transmissions of patents, of licenses under patents, and of amendments; 
extensions, and revocations .of patents, and such other matters affecting. the 
validity or proprietorship of patents as may be prescribed . 5 
- (2) The register of inventions and address book existing at the commence- 
ment of this Act shall be incorporated .with, and form part of, the registér of: 
patents under this Act. Í ee 
(8) The Register of patents shall be prima facie evidence of any matters by 
this Act directed or anthorised to be inserted thérein. . 
(4) Copies of deeds; licenses‘and any other’ documents affecting. the pro-: 
prietorship in any pateft or in any livense thereunder, must be supplied to the 
AQ 





" Register of Patents. 
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Controller in the presoribed manner for filing in the Patent Offce, and, unless 
such copies have been so supplied, such deeds, licenses or othor documents shall 
not be received as evidence of any transaction affeoting a patent. 


Crown. 


21. Subject to any conditions which the Governor ‘General in Council may 
have imposed, a patent shall havd to all intents the like 
effect as against His Majesty as if has against a subject : 
Provided that the officers or authorities administering any department of the 
service of His Majesty may, by themselves, their agents, contractors or others, at 
any time after the application, use the invention for the services of the Crown on 


Patent to bind Crown. 


. such terms as may, either before or after the use thereof, be agreed on, with the 


approval of the Governgr General in Council, between those officers or authorities 
and the patentee, or, in default of*agreement, as may be settled by the Governor 


_General in Council after hearing all parties interested. ‘ 


Compulsory Licenses and Revocation, 


22. (1) Any person interested may present a petition to the Governor Gene- 
Compulsory licenses ral in Council, which shall be left at the Patent Office, to- 
and revocation. gether with the prescribed fee, alleging that thesreasonable 
requirements of the publio with respect to a patented invention have not been 
satisfied, arf praying for the grant of a compulsory license, or, in the alternative, 
for the revocation of the patent. 
(2) The Governor General in Council shall consider the petition, an 
parties do not come to an arrangement between themselves the Governor Gexeral 
in Council may, as he thinks fit, either dispose of the petition himself or refer it 
to a High Court for decision. 
(3) The provisions of sub-section (4) ofsection 15, prescribing the proceduxe 
to be followed in the case of references to the Court under that section, shal 
apply in the case of references made to the Court under this section. 

(4) Ifthe Governor General in Council is of opinion, or, where a reference 
has been made under sub-section (2) toa High Court, that Court finds, that the 
reasonable requirements of the public with reference to the patented’ invention 
have not been satisfied, the patentee may be ordered to grant licenses on such 
terms as the Governor General in Council or the High Court, as thé case.may be» 
may think just, or, if the Governor General in Council or the High Court is of 
opinion that the reasonable requirements of the publio will not be satisfied by the 
grant of licenses, the patent may be revoked by order of the Governor General in 
Council or the High Court; 

Provided that an order of revocation shall not be made.before the expiration 
of four" years from the date of the patent, or if the patentee gives satisfactory 
poasons for his dofault. 
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(5) . For the purposes of this section the reasonable requirements of the 
public shall not be deemed to have been satisfied — 

(a) If by reason of the default of the patentee to manufacture to an ade- 
quate.extent and supply on reasonable terms the patented article, or any parts 
thereof which are necessary for jts efficient working, or to carry on the patented 
process to an adequate extent or to grant licenses on reasonable terms, any exist 
ing trade or industry, of the establishment fof any new trade or industry in 
British India is unfairly prejudiced, or the demand for the patented article or the 
article produced by the patented process is not reasonably met ; or 

(b) if any trade or industry in British India is unfairly prejudiced by : the 
conditions attached by the patentee before or after the commencement of this Act 
to the purchase, hire, or use: of the patented article or to the using or working of 
the patented process. : . ` 

(6) An order of the Governor Genéral if Coyncil or of the High Court 
directing the grant of any license under this section shall, without prejudice to, 
any other method of enforcement, operate as iftit were embodied in a deed grant» 
ing a license and made between the parties to the proceeding. 


93..(1) At any time not less’ than four years after the date of a patent grant- 

Revocation o? patonts ed under this Act, any person may apply to the Governor 
worked outsħle British General in Council for the revocation of the patent on the 
India, j e round that the patented article or process is manufactured 
or carrřed on exclusively or mainly outside British India. x 

(2) The Governor General in Council shall consider the application, and, if 

after;inquiry he is satisfied— 
l ‘/ (a) that the allegations contained therein are correct ; and 
(b) that the applicant is prepared, and is ina position, to thanufacture or 

on the patented article or progess in British India ; and 
(c) .that the patentee refuses to grant a license on reasonable terms, 
‘subject to the provisions of this section, and untess the patentee proves 
the patented article or process is manufactured or carried on to an adequate 
nt in British India, or gives satisfactory reasons, why the article or process is 
so mahufactured or carried on, the Governor General in Council may make 
order revoking the patent either— s 

(i). forthwith ; or i 

(ii) after such reasonable interval as may be ‘specified in the order, unless 
1 the meantime it is shown to his satisfaction that the patented article or process 
manufactured or carried on within British India to an adequate extent. 

(3) No order revoking a patent shall be päde under the last sub-section 
whioh is at variande’with any treaty, convention, arrangement or engagement 
with any foreign oougtry or British possession, “a 
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(4) The Governor General in Council may, on the application ‘of the 
` patentee, extend the time limited in any order made under sub-section (2), clauxe 
(ii), for sach period, not exceeding two years as he may specify in a subsequent 
order, or revoke any order made under sub-section (2), clause (ii), or any subse- 
quent order if sufficient cause is in his opinion shown by the patentee. 
- 24, A patentee may at any time, by giving ndtice in the prescribed 
Power of Controller Manner to the Controller, offer to sfrrender his patent, and 
to revoke surrendered the Controller may, if after giving notice of the offer and 
patent, hearing all parties who desire to’ be heard he thinks fit, 
accept the offer,and thereupon make an order for the revocation of the patent. 
. 25. A patent shall be deemed to be revoked ifthe Governor General in 
Revocation, of patent Council declares, by notification win the Gazette of India, 
“on publie grounds, the patent or the mode in which it is exercised to be mis- 
chievous to the State or generally Prejudicial to the publio. 


Legal Proceedings.° 


Petition for revoca- 26. (1) Revocation of a patent in whole or in part may be 
tion of patent. obtained on petition to a Htgh Court on all or any of the 
following grounds, namely :— 

(a) that any invention included in the statement of claim is of no tility ; 

(b) that any invention included in the statement of claim was not, at the 
date of the application for a patent, a new invention within the meang of this 
Act ; 

(c) that the applicant was not the true and first inventor thereof Si the 
assign*or legal representative of such inventor thereof ; 

(d) that the original or any amended application or specification does not 
fulfil the requirements of this Act ; 

(e) that the applicant has knowingly or ‘fraudulently included in the ap, 
cation for a patent or in the original or any amended specification, as his inven 
something which was not new or whereof he was neither the inventor nor 
assign nor the legal representative of such inventor ; 


(f) that the original or any subsequent application sae to the inventi 
or the original or any amended specification, contains a wilful or fraudulent 
statement ; l 

(g) that& part of the invention or the manner in which a part is to 
made and used as described in the original or any amended specification, is n 
thereby sufficiently described, and that this insufficiency was fraudulent or ` 
injurious to the public 

(2) A petition for revocation,of a patent may be presented— 

- (a), by the Advocate General or any ia anne’ ‘by him ; or 

(b) “by any person alleging— š 











i 
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(i) thatthe patent was obtained in fraud of his rights, or of the rights of 


any person! under or through whom he claims ; or 


(ii) that he, or any person under or through whom he claims, was the true 
and first inventor of any invention included in the claim of the patentee ; or 

(iii) bhat he, or any person under or through whom he claims an interest in 
any trade, business or njanufacture, had publicly manufactured, used or sold, with- 
in British Índia, before date of the patent, anything claimed by the patentee 
as his invention. 

(8) The High C ourt may, irrespective of any provisions of the Code of Civil 
Procedure,; 1908, in this behalf, require any person, other than the Advocate 
General oriany person authorized by him, applying for the revocation ofa patent 
to give ied aia for the payment of all costs incurred or likely to be jucurred by 
any person appearing to oppose the petition, 

27. (1) Notice of any petition for revocation of a patent under section 26 shall 

Notice of proceedings be served on all persons appearing from the register to 
to person interested. be proprietors of that phtent or to have shares or interests 
therein, ae it shall not be necessary to serve the notice on any other person. 

(2) [The notice shall be de&med to be sufficiently served if a copy thereof is 
sent by post in a registered letter directed to the person and place for the time 
being sf in the register. 

28: (I) A High Court may, if it thinke fit, direct an issue for the trial, before” 

Franfing issue for itself or any other High Court, or any District” Court, of any 
trial pefore other Courts. question arising upon a petition to itself under section 26, 


` and the issue shall be tried accordingly. 


.” (2) Ifthe issue is directed to another High Court, the finding shall be oer- 


' tified by that Court to the Hight Court directing the issue. 


(8) Ifthe issue is directed to a District Court, the finding of that Court 


shall not be subject to appeal, but the evidence taken upon the trial shall be re- 


corded and a copy thereof, certified by the Judge of the Court, shall be trans- 
mitted, together with any remarks which he may thing fit to make thereon, to the 
High Court directing the issue, and the lligh Court may thereupon act upon the 


` finding ôf the District Court, or dispose of the petition upon the evidence recorded, 


or direct a new trial, as the justice of the case may require. 

29. (1) A patentee may institute a suit in a District Court, having jurisdic- 

Buite for infringe- tion to try the suit against any person who, during the con- 

ment of patents tinuance of a patent acquired by him under this Act in res- 
pect of an invention, makes, sells or uses the myention without his license, or 
counterfeits it, or imitates 1t. 

(2) Every ground on which a patent may be revoked under this bis shal be 
available by way of defence to a suit for infringement, . 
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30. A patentee shall not be entitled to recover any damages in respect of any 
Exemption of inno- infringement of a patent granted after the commencement of 
cent‘infringer from lis- this Act from any defendant who proves that at the date of 
bility for damages the infringement he was not aware, nor had reasonable 
means of making himself aware, of the existence of the patent, and the marking of 
an article with the word “ patent, ” “ patented ” or any werd or words ‘expressing 
or implying that a patent has been obtained for the articy, stamped, ' engraved, 
impressed on, or otherwise applied to the article, shall not Be deemed to, constitute 
notice of the existence of the patent unless the word or wetds are accompanied by 
the year and number of the patent : ‘ ' 
Provided that nothing in this section shall affect any proceedings for an 
injunction. ' 
° 81. Ina suit for infringement of a patent, the Court may, on-the pplication 
Order for inspection, of either partys make such order for an injunction, inspec- 
etc, in suit. tion or account, and impose such terms and give guch direc- 
tions respecting the same and the praceedings thereon, as the Court may\see fit. 
32. Ina suit for infringement of a patent the Court may certify, that the 
detiet of validity Validity of the patent came ip question, and if thei Court go 
e questioned and costs certifies, then in any subsequent suit in that Court for in- 
thereon. fringement of the same patent the plaintiff, on i taining a 
- final order or judgement in his favour, shall, unless the Court trying the sui, other. 
wise directs, have his full costs, charges and expenses of and incidental to fihe said 
suit properly incurred, 
38. A Court making a decree ina suit under section 29 or an order z 
Tranmission of de- petition under section 26 shall sond a copy of the decreé, or 
črees and orders tothe order, as the case may be, to the Controller, who shall caus. 
Controller, "an entry thereof and reference thereto to be made in the 
register of patents. . ; 
- 84. A High Court to which a petition has been presented under section 26 
Power of High Court may stay proceedings on, or dismiss, the petition if in its 
to stay proceedings, etc. opinion the petition would be disposed of more justly or 
conveniently by another High Court. 
35, (1) In a suit or proceedings for infringement or revocation of a patent, 
7 the Court may, if it thinks fit, and shall on the request of 
ene ee either of the parties to the proceedings, call in the aid of an 
assessor specially qualified, and try the case wholly or partially with his assistance. 
(2) A Court exercising appellate jurisdiction is respect of such suit or pro- 
ceeding may, if it thinks fit, call in the aid of an assessor as aforesaid. 
(3) The remuneration, if any, to be paid to an assessor under this section 
shall i every case be determined by the Court and be paid by it as part of the 
oxpensdd ofthe execution of this Act, 
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36. Where any person claiming to be the patentee of an invention, by 
Remedy in case’ of circulars, advertisements or otherwise, threatens any other 
groundless threats of person with any legal proceedings or liability in respect of 
legal proceedings. any alleged infringement of the patent, any person aggrieved 
thereby may bring a suit against him in a District Court having jurisdiction to try 
the suit, and may obtaj an injunction against the continuance of such threats, and 
may recover such da (if any) as he has sustained thereby, if the alleged in- 
fringement to which thy threats related was not in fact an infringement of any 
legal rights of the person making such threats : 
Provided that this section shall not apply if the persen making such threats 
with due diligence commences and prosecutes a suit for infringement of his patent- 


e Miscellaneous. ° š 


37. Where, after the commencement of this Act, a patent is granted to 
Grant of patents to twoor more persons jointly, they shall, unless otherwise 
two or more persons specified in the patent, be treated for the purpose of the 
devolution of the legal interest therein as joint tenants, but, subject to any contract 
to the contrary, each of such persons shall be entitled to use the invention for his 
own profit without accounting to the others, but shall not be entitled to grant a 
license without their consent, and, if any such person dies, his beneficial interest in 
the patent shall devolve on his legal representatives. y 
: , 38. (1) An invention shall be deemeda yew invention 
within the meaning of this Act— 
Aa) if it has not, before the date of the application for a patent thereon, been 
publicly used in any part of British India, or been made publicly known in any 
t of British Indis, and ° 

(b) if the inventor has not by secret or experimental user’ made direct or 
indirect profits from his invention, in excess of such an amount as the Court or the 
Governor General in Council, as the case may be, may, in consideration of all the 
circumstances of the case, deem reasonable. . l 

(2) The public use or knowledge of an invention before the date of the appli- 
cation for a patent thereon shall not be deemed a public use or knowledge within 
the meaning of this Act if the knowledge has been obtained surreptitiously or in 
fraud of the true and first inventor or has been communicated to the public in fraud 
of such inventor or in breach of confidence : ; 

Provided that such inventor has not acquiesced in the public use of his inven- 
tion, and that, within six months after the commencement of that use, he applies 
for a patent. 

39. ‘Ifa patent is lost or destroyed, or its non production is accounted for to 

Loss or destruction pf the satisfaction of the Controller, the Controller may at any 
patent. time, on payment of the prescribed fee, scaba duplicate 
* thereof. 


Novelty of invention. 
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_ 40. (1) The exhibition of an invention at an industrial or international exhi- 

Trovisions as to exhi- bition, certified as such by the Governor General in Council 
bitions. or the publication of any description of the invention during 
the period of the holding of the exhibition, or the use of the invention for the 
purpose of the exhibition in the place where the exhibition is held, or the use of 
the invention during the period of the holding of the ethibition by any person 
elsewhere, without the privity or consent of the inventorg shall not prejudice the 
right of the inventor to apply for and obtain a patent in r@aspect of the invention or 
the validity of any patent granted on ee Sane j 


Provided that— 
(a) the exhibitor, before exhibiting the invention, gives the Controller the 
Prescribed fotice of his intention to do so ; and 


_ (b) the application for a patent is mdde before or within six months from the 
date of the opening of the exhibition. 


(2) The Governor General in Council may, by notification in the Gazette of 
India apply this section to any exhibition mentioned in the notification in like 
manner as if it were an industrial or international éxhibition certified as such by 
the Governor General in Council, and any such notification may provide that the 
“exhibitor shall be relieved from the condition of giving notice to the Controller of 
* his intention to exhibit, and shall be so relieved either absolutely or upon such 
terms and coftditions as may be stated in the notification. 


` 
41. ' The trustees of the Indian Museum may at any time require a patentee 
Models to be furnish- to furnish them with a model or sample of hir inventio 
ed to Indian Museum. payment to the patentee of the cost of the mot 
the model or sample, the amount to be settled, in case of dispute, by the Govern 
General in Council. A 


. 42. (I) A patent shall not prevent the use of an invention for the purposes 
Foreign vessels In of thenavigation of a foreign vessel within the jurisdiction 
British Indian waters. = of any Court in British India, or the use of an invention i ina 
foreign vessel within that jurisdiction of any Court in British India, or the use of 
Bn invention in a foreign vessel within that jurisdiction, provided it is fot used 
therein for or in connection with the manufacture or preparation of anything 
intended to be sold in or exported from British India, 


(2) This section shall not extend to vessels of any foreign State of which the 
laws do not confer corresponding rights with respect to the use of inventions in 
British vessels while in the ports of that State, or in the waters within the juris. 
diction of its Courts. 


fae : N i < 
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PART I. 
DESIGNS. ` , 


Registration of Designs. i 

43. (1) The Controfler may, on the application of any person claiming to be 

Application for regis  th® proprietor of any new or original design not previously 
sratlon of designs, puplished in British India, register the design under this 
Part. 

(2) The application must be made iri the prescribed form and must be left 
at the Patent Office in the prescribed manner and must be accompanied by the 
prescribed fee, 

(3) The same design may be registered in more than one class, ahd, in case 
of doubt as to the class in which a design, ought to be registered, the Controller 
may decide the question. . : 

(2) The Controller may, if he thinks fit, refuse to register any design pres 
sented to him for registration ; but any person aggrieved by any such refusal may 
appeal to the Governor Gener in Council, 

(5) An application which, owing to any default or neglect on the part of the 
applicant, has not been completed so as to enable registration to be effected within . 
the prescrfbed time shall be deemed to be abandoned. 

-` (6) , A design when registered shall be registered as of the date, of the appli 
cation for registration. 

44. Where a design has been registered in one or more classes of goods, the 

Registration of de- application of the proprietor of the design to register it in 
igng/in new classes, Some one or more other classes shall not be refused, nor shall 

thf ition thereof be invalidated— - i 

(a) on the ground of the design not being a new and original design, by rea- 

on only that it was so proviously registered į or 

l (b) on the ground of the design having been previeusly published in British 

f India, by reason only that it has been applied to goods of any class in which it was 

80 previously registered 
Certificate of registra- 45. (1) The Controller shall grant a certificate of registra- 
tion, tion to the proprietor of the design when registered. | 
(2) The Controller may, in case of loss of the original certificate, or in any 
other case in which he deems it expedient, furnish one or more copies of the 
certificate. 
46 (Z) There shall be kept at the Patent Office a book called the Register of 
Designs, wherein shall be entered the names and addresses 

. of proprietors of registeréd designs, notifications of assign- 

‘ ments and of transmissions of registered designs, ond such other mattevg as may 
be prescribed. ê i 

Ad 


Register of Designs. 
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(2) The register of designs existing at the commencement of this Act shall 
be incorporated with and form part of the register of designs under this Act. 

(8) The register of designs shall be primd facie evidence of any matters by 
this Act directed or authorized to be entered therein. 


Copyright in Registered Design 


47. (1) When a design is registered, the registered roprietor of the desig 
Copyright on registra- shall, subject to the provisions of this Act, have copyright 
i in the design during five years from ‘the date of registration. 
(2) If within the prescribed time before the expiration of the: said five years 
application for the extension of the period of copyright is made to the Controller 
in the prescribed manner, the Controller shall, on payment of the prescribed fee, 
extend the period of copy-right far a segond period of five years from she an 
tion of the original period of five years, K 
(3) If within the prescribed time before the expiration of such second ‘ated 
of five years application for the extension of the period of copyright is made to the 
Controller in the prescribed manner, the Conirdller may, subject to any rules 
under this Act, on payment of the prescribed fee, extend the period-of copyright 
for a third period of five years from the expiration of the second period of five 


years. 


` Requiremegts before 48. (1) Before delivery on sale of any articles to which a 
delivery on salo. registered design has been applied, the proprietor ‘shall— 
(a) (if exact representations or specimens were not furnished on the appli- 
cation for registration), furnish to the Controller the prescribed number of exact 
representations or specimens of the design ;.and, if he fails to do so, the Contholler 
may erase hig name from the register, and thereupon the copyright in the degign 
shall cease ; and 
(b) cause each such article to be marked with the prescribed mark, or wi 


‘the prescribed words or figures, denoting that the design is registered ; and, if h 


damages in respect of any infringement of his copyright in the design unless ‘he 
shows that he took all proper steps to ensure tho marking of the article, or unless | 
he shows that the infringement took place after the person guilty thereof knew or 
had received notive of the existence of the copyright in the design. - 

(2) Where a representation is made to the Governor Gerieral in Council by 
or on behalf of any trade or industry that in the interests of ‘the trade or industry 
it is expedient to dispense with or modify as regards any class or description of 
articles any of the requirements of this section as to marking, the Governor Ge- 
neral in Council may, if he thinks fit, by rule under this Act, dispense with or 
modifwguch requirements as regards any such class or description ` of articles to 
such extent ond subject to such conditions as he thinks fit. Å 


fails to do so, the proprietor shall not be entitled to recover any penalty nel 
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1. 49 The disclosure of a design by the proprietor to any other person. in such 
Effect of disclosure on circumstances ag would make it contrary to good faith for 
copyright. . that other person to use.or publish the design, and the dis- 
closure of a design in breach of good faith by any person other than the proprie- 
tor of the design, and th acceptance of a first and confidential order for goods 
bearing a new or original textile design intended for registration, shall not be 
deemed to be publicationjof the design sufficient to invalidate the copyright there- 
-of if registration thereof # obtained subsequently to the disclosure or acceptance. 
50 (Z) During the existence of copyright in a design, or such shorter period 
.’ Inspection of register- not being lesg than two years from the registration of the 
ed dosigas. design as may be prescribed, the design shall not be open. to 
inspection except by the proprietor or a person authorized in writing by him, or 
-a person authorized by the Controller or by the Court, and furnishing such inform- * 
_ ation as may enable the Controller to ideñtify te design, and shall not be open to 
ithe inspection of any person except in the presence of the Controller, or of an 
-officer acting under him, and on payment of the prescribed fee ; and the person ` 
„making the inspection shall not be entitled to take any copy ofthe design, or of 
-any part thereof : ° 
_ Provided that, where registration ofa design is refused on the ground of 
identity with a design already registered, the applicant for registration shall be 
entitled to inspect the design so registered. 
(2) / After the expiration of the copyright in a design, or such shorter period 
as afo said, the design shall be open to inspection, and copies thereof may be 
taken/by any person on payment of the ‘prescribed fee. 
T {8) Different periods may be prescribed under this section for different 
lasses of goods. : 
51. On the request of any person furnishing such information as may enable 
mformation as toex- the Controller to identify the design, and on payment of the 
Astence of copyright. prescribed fee, the Controller shall inform such person 
whether the registration still exists in respect of the design, and, if so, in respect 
of what classes of goods, and shall state the date of registration, and the name 
! and address of the registered proprietor. 







Industrial and International Exhibitions. 


52. (I) The exhibition at an industrial or international exhibition certified 

_ Provisions as to ex- as such by the Governor General in Council, or the exhibi- 

s Mibitions: . tion elsewhere during the period of the holding of the exhi- 

„bition, without the privity or consent of the proprietor of a design, or of any 

_ article to which a design is applied, or the publication, during the holding of any 

. such exhibition, of a’description of a design, shall not prevent the desigu, from 
being registered, or invalidate the registration thereof ; r 
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Provided that— 

(a) the exhibitor, before exhibiting the design or article, or publishing a 
description of the design, gives the Controller the prescribed notice of his inten- 
tion to do go ; and 

(6) the application for registration is made before og within six months from 
the date of the opening of the exhibition, 
` (2) The Governor General in Council may, by notification in the Gazette of 
India, apply this section to any exhibition mentioned ja the notification in like 
manner as if it were an industrial or international exhibition certified as such by 
the Governor General in Council, and any such notification may provide that the 
exhibitor shall be relieved irom the condition of giving notice to the Controller of 
, his intentjon to exhibit, and shall be so relieved either absolutely or upon such 
` terms and conditions as may be stated in the notification. 


; Legal Proceedings. ° 


Piracy „of registered 53. (I) During the existence of copyrignt in any design 
design. it shall not be lawful for any person— 

(a) for the purpose of sale to apply or cauge to be applied to any article in 
any class of goods in which the design is registered the design or any fraudulent 
or obvious imitation thereof, except with the license or written consent of the 
registered proprietor, or to do anything with a view to enable the design to be so 
‘applied ; oy 7 N 

(b) knowing that the design or any fraudulent or obvious imitation, thereof 
has been applied to any article without the consent of the registered pro 
to publish or expose or cause to be published or exposed for sale that articl 

X2) If any person acts in contravention of this section, he shall be liabla for 
every contrayention— 
` (a) to pay to the registered proprietor of the design a sum not exceeding 
five hundred rupees recoverable as a contract debt, or 

(b) if the proprietoy elects to bring a suit for the recovery of damages for 
„any such contravention, and for an injunction against the repetition thereof, to 
pay such damages as may be awarded and to be restrained by injunction accord- 
ingly : . 

Provided that the total sum recoverable in respect of any one design under 
clause (+) shall not exceed one thousand rupees. 

(3) When the Court makes a decree in a suit under aaen (2), it shall 
_send a copy of the decree to the Controller, who shall cause an entry thereof to 
` be made in the register of designs, 

54, The provisions of thip Act with regard to certificates of the validity of a 

Application of certain patent, and to the remedy in case of groundless threats of 
. provisiogg of the Actas egal proceedings by a patentee shall apply in’ the case of 
to patents to designs. registered designs in like manner as shey apply in the case 
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of patents, with the substitution of references to the copyright in a design for re~ 
ferences to a patent, and of references to the proprietor of a design for references 
to the patentee, and of-references to the design for references to the invention, 





PART II. 
_ GENERAL. 
Patent Ofice and Proceedings thereat. 


55. (Z) The Governor General in Council may provide, for the purposes of 
this Act, an office which shall be called, and is in this Act 
referred to as, the Patent Office. 


(2) The Patent Office shall be under the immediate control of the Controller 
of Patents and Designs, who shall act under the superintendence and direction of 
` the Governor General in Council. i 
(3) There shall be a.sedl for the Patent Office. 


!4) Any act or thing directed to be done by or to the Controller may be 
done by or to any officer authorized by the Governor General in Coancil. 


* Patent Office. 


56 The Governor General in Council may appoint the 
Off nd clerks, e 
eae ake Controller, and so many officers and clerks, wh&h such de- 
J signations and duties as he thinks fit. 
Fees. 


57. (I) There shall be paid in respect of the grant of patents and the re- 
gistration of designs, and applications therefor, and in res- 
pect of other matters with relation to patents and designs 
under this Act, such fees as may be prescribed by the Governor General in Coun- 
cil, so however that the fees prescribed in respect of thé instruments and matters 
mentioned in the schedule shall not exceed those there specified. 


(2) <A proceeding in respect of which a fee is payable under this Act or the 
ules made thereunder shall be of no effect unless the fee has been paid. 


Fees. 


Provisions as to Registers and other Documents in the Patent Office. 


Notice of trust not to 58. There shall not be entered in any register kept 

be entered in registers. under this Act, or be receivable by the Controller, any notice 
of any trust, expressed, implied or constructive, 

59. Every register kept under this Act, shall at all convenient times be open 

Inspection of, andex- to the inspection of the public, subject to the Pipvisiclis of 

tracts from, registers. o this Act; and certified cdpies, sealed with the seal öf the 
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Pantent Office: of any entry in any such register shall be given to any person re- 
quiring the same on payment of the prescribed fee. 
Privilege of reports of 60. Reports of or the Controller ds under this Act 
Conitrouer: shall not in any case be published or be open to public in- 
spection, 
61. (1) Where an application for a patent has been {abandoned or become 
Prohibition of publi- Void, the specifications and drawings (if any), accompany- 
cation of specification. ing or left in connection with snché application, shall not 
drawings, etc., where ; g , 9 
applioation abandoned, save as otherwise expressly providad by this Act, at any time 
ee ` be open to public inspection or be published by the Controller, 
'(2) Where an application for a design has been abandoned or refused, the 
epplicationsand any drawings, photographs, tracings, representations or specimens 
left in connection with the application shall not at any time ere open to public in- 
spection or be published by the Controller. 


‘ Power for Controller 62. The Controller may, on eaaet in writing atcom- 
to correct clerical errors. panied by the “Prescribed fee, — 


(a) correct any clerical error in or in connection with an application for a 
patent or in any patent or any specification ; l 

(b) cancel the registration of a design either wholly or in respect of any 
particular goods in connection with which the design is registered; 

(c) cortect any clerical error in the representation of a design orin the 
name or address of the proprietor of any patent or design, or in any other ‘\matter 
which is entered upon the register of patents or the register of desigus. 

68. (Z) Where a person claims to be entitled by assignment, transmission or 

Entry of assignments Other operation of law toa patent, or to the copyright\i 
and transmissions inre- a registered design, the Controller shall, on request and 
gisters," proof of title to his satisfaction, register his interest in suc 

patent or design. 






(2) Where any person claims to be entitled as mortgagee, licensee or other- 
wise to any interest in a patent or registered design, the Controller shall, on re- 
quest and on proof of title to his satisfaction, cause notice of the interest to be 
entered in the prescribed manner in the register of patents or designs, as the case 
may be. 

(3) The person registered as the proprietor of a patent or design shall, sub- 
ject to the provisions of this Act and to any rights appearing from the register to 
be vested in any other person, have power absolutely:to assign, grant licenses as 
td, or otherwise deal with, the patent or design and to give effectual receipts for 
any consideration for any such assignment, license or dealing : 

j Provided that any equities in respect of the patent or design may be enforced 
in like manner as in respect of any other moveable property., 


4 
i 
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64: (1) A High Court may, on the application in the prescribed manner of 
Rectification of .re- ‘any person aggrieved by the non-insertion in or omission 
gistor by Court, from the register of patents or designs of any entry, or by 
any entry made in either such register without sufficient cause, sor by any entry 
wrongly remaining on gither such register, or by an error or defect in any entry in 
either such register, mace such order for making, expunging or varying such entry 
as it may think fit. 

(2) The Court my i in.any proceeding under this section decide any question 
‘that it may be necessary or expedient to decide in connection with the rectification 
of a register. Pa 
K (3) The prescribed notice of any application under this section shall be given 
to the Controller, who shall have the right to appear and be heard thereon. 

(4) Any order of the Court rectifying a register shall direct that notice of 

the rectification be seryed on the Controller ih the prescribed manner, who shall 
upon the receipt of such ndtice rectify the register “accordingly. 
T (5) A High Court to which an application has been made under this 
section may stay proceedings on or dismiss the application if in its opinion the 
application would be disposed of more justly or conveniently by another High 
Court. 


e . Powers and Duties of Controller, 


‘65, Subject to any rules in this behalf, the Controller in any proceedings 
Po wile of Controller before him under this Act shall have the powers of a Civil 
‘in proceedings under Court for the purpose of receiving evidence and administer- 
Act ing oaths and enforcing the attendance of witnesses and 
“compelling the production of documents and awarding costs. 
` / Publication of patent- 66. The Controller shall issue periodically a publication 
inventions. of patented inventions containing such information as the 
Governor General in Council may direct. 
67. Where any discretionary power is by or unger this Act given to the 
Exercise of discre- Controller, he shall not exercise that power adversely to the 
tionary power by Con- applicant for patent, or for amendment of an application 
` troller, or of a specification, or for registration of a design, without 
( if so required within the prescribed time by the applicant ) giving the applicant 
an opportunity of being heard. 
Power of Controller to 68. The Controller may, in any case of doubt or diffi» 
take oe Geneel in Con, culty arising in the administration of any of the provisions 
i of this Act, apply to the Governor General in Council.for 
directions in the matter. 
Refusal to grant 69. The Controller may refuserto grant a patent for an 
“patent, etc, in certain invention, or to register a design, of which the pse ‘would, 
os e in his opinion, be contrary to law or morality, 
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Appeals’ to the Go- 10. (1) Where an appeal'is declared by this Act to lie 
‘vernor General in Coun- from the Controller to the Governor General in Council, 
„cili. the appeal shall be made within two months of the date of 
` the order passed by the Controller, and shall be in writing, and accompanied by 
‘the presoribed fee. ; 

(2) In caloulating the said period of two months of, time (if any) occupied 
in granting a copy of the order appealed against shall ba excluded. 
+ (8) The Governor General in Council may, if he thinks fit, obtain the assis- 


tance of an export in deciding suoh appeals, and the decision of the Governor 
General in Cothcil shall be final. ' 


Evidence, ete. 
‘< e 


71. A certificate pyrporting to be under the hand of the Controller as to 
Certificate of Control- any entry, matter or thing whioh he is authorized by this 
ler to be evidence. Act, or any rules made thereunder, to make or do, sHall be 
prima facie evidence of the entry Having been made, and of the contents thereof, 
and of the matter or thing having been done or left andone, 


72. Copies of all specifications, drawings and amendments left at the Patent 
‘Transmission of certi- Office after the commencement of this Act, printed for and 
fied printed copies of sealed with the seal of the Patent Office, shall bg transmit- 
specifications, etc. ted as soon as may be, after they have «been acgepted or 
“allowed at the Patent Office, to the Governor of Fort St. George in Council, the 
. Governor of Bombay in Council, the Lieutenant-Governor of Burma and tà such 
other authorities as the Governor General in Council may appoint in this 
half, and shall be open to the inspection of any person at all redsonable tim 
places to be appointed by those authorities. 

73. Any application, notice ot ot! er document authorized or required to be 

Applications nnd left, made or given at the Patent Office or to the Controller; 
notices by post. or tg any other perscn under this Act, may be sent by post. 

74. (1) If any person is, by reason of infancy, lunacy or other disability, 

Delnration by infant, incapable of making any statement or doing anything re- 
lunatic, ect. quired or permitted by or under this Act the lawful guar- 
. dian, committee or manager (if any) of the person subject to the disability, or, if 
there be none, any person appointed by any Court possessing jurisdiction in 
~ respect of his property, may make such statement or a statement as nearly cor- | 
' responding thereto as circumstances permit, and do such thing in the name and 
on behalf of the person subject to the disability. 

(2) An appointment may he made by the Court for the purposes of this 
seotion upon the petition of any pérson acting on behalf of the person subject to 
the disability or of any other person interested in the making of the statement or 
the doing of the thing. s 
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Agency. 
Subseription and veri-’ 
fication of certain docu- 75; The following documents, namely,— 
monte, i 


(1) applications for a patent, 

(2) notices of opposition, 

(3) applications for extension of term of a patent, 

(4) applications foi the restoration of lapsed patents, i 

(5) applications for leave to amend, 

(6) applications for compulsory license or revocation, and ¢ 

17) notices of surrenders of patent, 
shall be signed and verified, in the manner prescribed, by the person making , 
such applications or giving gens notices : 

- Provided that, if such person is absent ffom British India, they may be 
signed, and verified on his Vehalf by an agent resident in British India authorized 
by him in writing in that behalf. 

76. (1) All other applications and aiaa to the Controller under 
this Act mey be signed by,-and all attendances upon the 
Controller may be made by or through a legal practitioner 
or by or through an agent authorized to the satisfaction of the Controller. 

(2) "The Controller may, if he sees fit, require— 

(a); any such agent-to be resident in British India ; ° 

(b) any person not residing in British India to employ an agent residing in 


Agency. 


British India ; i 
Jo the ‘personal signature or presence of any applicant, opponent or other 
person f 


Powers, ete., of Governor General an, Courcil. 





Pawor for Governor 77, (1) The Governor General in Council may make 
General in Council to guch rules as he thinks expedient, subject to the provisions 
tinke rules,” ” of this Act— 

(a) for regulating the practice of registration under this Act ; 

(b) .for classifying goods for the purposes of designs ; 

(c) for making or requiring duplicates of specifications, drawings and other 
| ‘documents ;. 

(a) for securing and regulating the publishing and selling of copies, at 
such prices and in such manner as the Governor General in Council thinks fit, of 
specifications, drawings and other documents ; 

(0) for securing and regulating the making, printing, publishing, and sell- 
ing of indexes to, and abridgments of, specifications and other documents in the 
Patent Office ; and providing for the inspection of indexes and abridgments and 
other doouments; œ 

Ad 
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(f) generally for regulating the business of the Patent Office, the conduct 
of proceedings before the Controller, and all things by this Act placed under the 
direvtion or control of the Controller or of the Governor General in Council; and 

(g) generally for the purpose of carrying into effect the provisions of this 
Act, 
(2) The power to make rules under this section shall be subject to the con- 
dition of the rules being made after previous publication. 

(3) All rules made under this section shall be pulpiished in the Gazette of 
India, and on such publication shall have effect as if enacted in this Act. 


> Offences. 
"78, If any person uses on his place of business, or on any document issued | 
e Wrongful nse of words by him, or otherwise, the words “ Patent Office,” or any 
“ Patent Office. ” other words guggesting that his place of business is official: 
ly connected with, or is, the Patent Office, he shall be punishable with fine which 
may extend to two hundred rupees, and, in the case of a continuing offence, with . 
further fine of twenty rupees for edch day on which the offence is continued 
after conviction therefor. . 
Savings and Repeal, 
79.. Nothing in this Act shall take away, abridge ot’ oh egos Oana the 


Saving for preroga- prerogative of the crown in relation to the gran of any 
tive, ‘ letters patent or to the withholding of a grant thereof. 
80. The.Inventions‘and Designs Act, 1888, is hereby 
Repeal. 
repealed : 






Provided that this repeal shall not-affect any application under the sai Act 
pending at the commencement of this Act, and all proceedings on such apphica- 
tion shall be continued as if this Act had not been passed. 

81. (T) At any time within two years from the commencement of this A 


substitution of any person possessing an exclusive privilege under the 
patents for rights under ventions and Designs Act, 1888, may, by request in writing 
repealed Act. left at the Patent Office and on ‘payment of the prescribed 


fee, seek leave to convert his exclusiva privilege under the said Act into a patent 
under this Act. 

(2) Notice of any application under this section shall be sent to all persons 
appearing from the address book kept under'the said Act to have any shares or 
interests in the exclusive privilege. 

(3) Save as aforesaid, the procedure prescribed by section 17 in hai case of 
applications under that section shall, so far as may be, apply to every application 
under this section. 

(4) Every patent granted under this section shall be dated as of the date of 
the eXclysive privilege for which it is substituted. 
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THE SCHEDULE. 
( See section 57. ) 


FRE. 

‘ Ra. 

On application for a patent... sae ar ay T Fin Ste aaa 19 
Before sealing a patent ve re oes ia sae 30 
Before the expiration of the {th year from the dato of ‘the patent we nibs ww» 50 
Before the expiration of the {th year from the date of the patent uae one ove 50 
Before the expiration of the 6th year from the date of the patent on e. we 50 
Before the expiration of the 7th year from the date of the patent age sn wee 50 
Before the expiration of the 8th year from the date of the patent one A Te 60 

_ Before the expiration of the 9th year from the date of the patent Jei ee .. 100 
Before the expiration of the 10th year from the date of the patent N is .. 100 
` Before the expiration of the 11th year from the date of the patent ive veg ewe 100 
Before the expiration of the 12th year from the date of the patent tee sin owe , 100 
Before the expiration of the 13th year from the date of tle patent eye ove .. 100 

Provided that the fees for two or more years may Be paid im advance. 
On application to extend term of a patent 50 


‘ Before the expiration of each year of the extended tern of a “patent o or rof a new patent 100 
granted under section 15. 


On application for registration of a ‘design aus ate Ms ee ae es 8 
r 
E * ` ACT NO. IIL OF 1911. ° 
j REOEIVED THU ASSENT OF THE GOVERNOR GENERAL 


ON THR 2ND Manon 1911. 
An Act to amend the law relating to the registration, surveillance and ° 
control of Oriminal Tribes. . 
Wuerzas it is expedient to amend the law relating to the registration, sur- 
veillance and control of oriminal tribes ; ` It is hereby enacted as follows : 





Preliminary. 
ee 1. (1) This Act may be called the Criminal: Tribes Act, 
Short title and extent. 
1911; and 
ar (2) It extends to the whole of British India. ' . 
2. In this Act, unless there is anything repugnant in 
Definitions 


the subject or context,— 
(1). “ criminal tribe ” means a tribe, gangor class of persons declared to 


be a criminal tribe by a notification under section 3 ; 
(8) “ prescribed ” means presoribed ° by rqles under this Act ; and 
(3) “tribe,” “gang” or “ class.” includes any part or mim sets of as 


tribe,‘gang or class. , 
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Notification of Oriminal Tribes. 
. 3. Ifthe Local Government has reason to believe that any tribe, gang or 
Power to declare any Class of persons is addicted to the systematic commission of 
tribe, gang or class 2 non-bailable offences, it may, by notification in the local 
criminal tribe. oficial Gazette, declare that such tribe, gang or class is a 
criminal tribe for the purposes of this Act. i 


Registration of Members of Criminal Tribes. 


4. The Local Government may direct the District’ Magistrate to make or 
Registration of mem- to cause to be madea register of the members of any 
pera of criminal tribes, oriminal tribe or of any part thereof within his district, 
5. Upon receiving such direction, the District Magistrate shall publish a 
* Proceduren making notice in the prescribed manner &t the place where the re- 
Tegiater: gister is to be made and at such other places as he may 
think fit, calling upon all themembers of such criminal tribe, or of such part 
‘thereof as is directed to be registered,— 
(a) to appear at a time and place therein specified before a “person appoint- 
ed by him in this behalf ; 
(b) to give to that person such information as may be necessary io enable 
him’ to make the register ; and 
(e) to allow their finger-impressions to be recorded : 
Providgd that the District Magistrate may exempt any individual member of 
such criminal tribe or part thereof from registration. 
6. The register, when made, shall be placed in the keeping of the Sùporin- 
TE tendent of Police, who shall, from time to time, repòrt to 
i the District Magistrate any alterations which ought in\his 
opinion to be made therein, either by way of addition or erasure. 
7. (1) After the register has been placed in the keeping of the Superik- 
tendent of Police’no person shall be added to the registe 
and no registration shall be cancelled except by or by the 
order in writing of the District Magistrate 
` (2) Before the name of any person is added to the register under this sec- 
tion, the Magistrate shall give notice inthe prescribed manner to the person 
congerned— 
(a) to appear before him or a person appointed by him in this behalf at a 
time and Place therein specified ; 
(b) to give him or such person such information as may be necessary to 
enable him to make the entry ; and 
(c) to allow his finger-impressions to be recorded. 
8. Any person deeming himself aggrieved by any entry made, or proposed 
Complaigts of entries to be made, in such register either when the register is first 
in registers made or subsequently, may complains the District Magis- 


w 
e 






Alterations in register. 


ey) 
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trate against such entry, and the Magistrate shall retain such person's name on 
the register, or enter it therein, or erase it therefrom, as he may see fit. 
9, The District Magistrate or any officer empowered by him in this behalf 
Power to take finger- may at any time order the finger-impressions of a register- 
impressions at any time. ed member of a crimal tribe to be taken. 
Members of criminal 10. The Local Government may, by notification in the 


ripae 3 R local oficial Gazette, direct in respect of any oriminal 


dence. tribe that every registered member thereof shall, in the 
prescribed manner,— 
(a) report himself at fixed intervals ; or ° 


(b) notify his place of residence and any change or intended change of re- 
sidence and any absence or intended absence from his residence. 


Besteren of Movements of, Oriminal, Tribes. 


P ure when 


deemed expedient to 1f. (1) If the Local Government considers that it is 


restrict movement of tan riminal triba sho 
or settle, criminal tribes. expedient tha yo uld be— 


(a) restricted in its mévements to any specified area, or 

(b) settled in any place of residence, 
it may report the case for the orders of the Governor General in Council. 

(2) : Every such report shall state— 

(iy the nature and the circumstances of the offences in which the members 
of the’ criminal tribe are believed to have been concerned, and the reasons for 
such belief ; 

(it) whether such criminal tribe follows any lawful occupation, and 

ether such occupation is in sthe opinion of the Local Government tle real 
coupation of such criminal tribe, or a pretence for the purpose of facilitating 
he commissionof crimes, and the grounds on which such opinion is based ; 

(iii) the area to which it is proposed to restrict the movements of such 
crimal tribe, or the place of residence in which it is proposed to settle it ; and 

(iv) the manner in which it is proposed that such criminal tribe shall earn 
its living within the restricted area or in the settlement, and the arrangements 
which are proposed to be made therefor. 


-Notification restrict- 12. Ifon the consideration of any such report the Go- 


; ts of, or A ase : 
fice ine i vernor General in Council is satisfied— 
: . 


(a) that it is expedient to restrict the movements of such criminal tribe, or 
to settle it in a place of residence, and 
(b) that the means by which it is proposed that such criminal tribe shall 
earn its living are adequate, 
"he may authorize the Local Government to publish i in the local official Gazette a 
: notification declaring that such criminal tribe shall be restricted ih its moves 


® 
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ments to the area specified or shall be settled in the place of residence specified, 
and the Local Government may publish a notification accordingly. 
18. The Looal Government may at any time by a like notification vary the 

Power to vary terms of any notification published by it under section 12 
specified aren or place by specifying another area to which the movements of the 
of Pesidenee, criminal tribe shall be restricted, or another place of re` 
sidence in which it shall be settled. 

Verification of pre- 14 Every registered member of-a criminal tribe, whose 
pares of members of movements have been restricted or which has been settled 
ribe within prescribed , f 
srea or place of Yesi- IN & place of residence, shall attend at such place and at 
genog, such time and before such person as may be presoribed in 

; this behalf. ; 
15, When the area „to which the movements of acriminal tribe or any 

Transfer of register members therbof aré restricted, or the place of residence in 
in certnin cases. which a Criminal tribe is settled; is situated ina district 
other than that in which the register mentioned in section 4 was prepared, the 
register shall be transferred to the Superintendent „of Police of ‘the district.in 
which the said area is situated, and the District Magistrate of the ‘said district 
shall thereupon be empowered to exercise the powers provided in sections 7, 8 
and 9. A 

Settlements and Schools. ` 


16. Tho Governor General in Council or the Local Government may esta- 
Power to place tribe blish industrial, agricultural or reformatory settlenjents 
insscthlement: and may place therein any criminal tribe or any part there- 
‘of, in Fespect of which a notification has been published under section 12. 
17. (1) The Local Government may establish industrial, agricultural o 
Power to place chi- Teformatory schools for children and may separate and re 
dren in schools and to moye from their parents ‘or guardians and place in such 
apprentice them. schools the children of members of any criminal tribe in 
respect of which a notification has been published under section 12. S 
(2) For every school established under sub-section (1) a Superintendent 
shall be appointed by the Local Government. - . 
(3) The provisions of sections 18 to 22 (both inclusive) of the Reformatory 
Schools Act, 1897, shall, so far as may be, apply in the case of every, school for 
children established under this section as if the Superintendent of such school 
were a Superintent and the children placed in such school were youthful 
offenders within the meaning of that Act. 
(4) For the purposes of this section the term “ children ” includes all per- 
sons under the age of eighteen and-above the age of six years. ‘ 
(sy The decision of the District Magistrate as to the age of any person for 


the purposes of this section shall be final. : 
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Power of Local Gov- 18. The- Local Government may at any time, by general 
crament tò discharge ©" or special order, direct any person who may be in any 
settlement or school, industrial, agricultural or reformatory settlement or school 

yo in the Province, 

(a) to be discharged, or 
(b) ..to be removed to some other like settlement ‘or school in the Province. $ 

Power of Governor 19. The Governor General in Council may, by like 
General in Council to order, direct that any person to whom the provisions of 
direct use of any settle ation 16 or section 17 are applicable may be placed in, or 


ment or school in British x 7 ` 
Yndia for reception of transferred to, any industrial, agricultural or reformary 
persons. settlement or school in any part of British India. 

. Rules. o - 


20. (D) The Lotal Gévernmont may make rules to carry 

out the purposes and objects of this Act. 

(2 In particular and without prejudiod to the generality of the foregoing 
power, such rules may provide for and regulate— 

(a) the form and contents of the register prescribed in section 4; > 

(b) the mode in which the notice prescribed in section 5 shall be published 
and the rfeans by which the persons whom it concerns, and the village-headmen, 
village-watchmer and landowners or occupiers of the village in which such per- 
sons reside, or the agents of such landowners or occupiers, shall be informed of 
its publication ; TN 
'- (e) the addition of names to the register and the erasure of names therein, 
the mode in which the notice prescribed in section 7 shall be given ; 

(d) the mode in which persons mentioned in section 10 shall report them- 
elves, ot notify their residence or any change or intended change of residence or 
any absence or intended absence. ` 

(e) the nature of the restrictions to be observed by persons whose move- 
ments have been restricted by notification under section 12 or section 13 ; 

(f) the conditions as to holding passes under which persons may be per- 
mitted to leave the place in which they ato settled or confined or the area to 
| which their movements are restricted ; 

(g) the conditions to be inserted in any such pass in regard to— 
(i) the places where the holder of the pass may go or reside ; 
(ii) the persons before whom, from time to time, he shall be bound to pre 
.sent himself; and 
(iii) the time during which he may absent himself ; 
(h) the place and time at which and the persons before whom members of a 
_oriminal-tribe shall attend in accordance with the provisions of section 14°; 
(i) the inspection of the residences and villages of any criminal tribe ; 


Powor to make rules, 
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(i) the terms upon which registered members of criminal tribes may be dis- 
charged from the operation of this Act ; 

(k) the management, control and supervision of industrial, agricultural or 
reformatory settlements and schools ; 

(1) the works on which, and the hours during which, persons placed in an 
industrial, agricultural or reformatory setitlement shall be employed, the rate at - 
which they shall be paid, and the disposal, for the benefit of such persons, of the 
surplus proceeds of their labour ; and 

(m) the discipline to which persons endeavouring to escape from any indus- 
trial, agricultural or reformatory settlement or, school, or otherwise offending 
against the rules for the time being in force, shall be subject, the periodical visi- 
tation of such settlement or school and the removal from it of such persons as it 
shall seem expedient to remove. 


Penalties and Procedure. , 


` Penalties for failure 21. Whoever, being a member of a criminal tribe, with- 
ee nes of out lawful excuse, the burden, of proving which shall lie 
or 7 upon him,— ; i 
` (a) fails to appear in compliance with a notice issued under section 5 or 
section 7, or “e 
s (b) intentionally omits to furnish any information required under those 
sections, or ° ` 
(c) when required to furnish information under either of those sections, fur- 
nishes as true any information which he knows or has reason to believe be 
falseyeot 







(d) refuses to allow his finger-impressions to bo taken, 
may be arrested without warrant, and shall be punishable with imprisonment fo 
a term which may éxtend to six months, or with fine which may extend to tw 

. hundred rupees, or with both. i 


$2. (1) Whoever, being a registered member of a criminal tribe, violates a 
Penalties for breach rule made under clause (e), clause (f) or clause (g) of seo- 
of rules. tion 20 shall be punishable with imprisonment for a-term 
which may extend,-— l 
s: ta) ona first conviction, to one year, 
> (b) ona second conviction, to two years, and 
. >, (c) on any subsequent conviction, to three years. : 
= oS X2) Whoever, being a registered member ofa criminal tribe, violates a 
W under any other clause of section 20 shall bo punishable, — 
(a) ona first conviction, with imprisonment fora term which - may extend 
to six*mgnths, or with fine which may extend to two hundred rupees, or with 
both ; and í . ; 


rule 
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O on any subsequent conviction, with imprisonment for a term whioh may 
extend to' one year, or with fine which may extend to five hundred rupeès, pr 
with both. 

28. (1) Whoever, being’a member of any criminal tribe, and, having been 

Enhanced punishment convicted of any of the offences under the Indian Penal 
Tr canai ge by Code specified in the Schedule, is hereafter convicted of the 
tribe after previous con- same or any other offence specified in the ‘said schedule 
aeons shall, in the absene of special reasons to the „Contrary | to be 
mentioned in the judgment of the Court, be punished,— 

(a) on a second conviction, with imprisenment for a term of not less hani 
seven years, and 

(b) ` on a third conviction, with transportation for life. sa et 

(2) Nothing in this section shall affect the liability of such aed to any 
farther or other punishment, to which he` may be įligble under the Indian Penal 
Code ér any other law. 


mea eee ke i Whoever, iene a registered member of any crimi 
criminal tribe . found. nal tribe, is found in any place under sueh circumstances 


und ici i 
gamastancos, oie 88 to satisfy the Court — 


` (a) that he was ‘about td commit, or ‘aid in the commission of, theft: or 
robbery, -or is 

(bY that he was waiting for an opportunity to commit theft or robbery, 
shall foo punishable. with imprisonment for a term which ‘may extend to three 
years, and shall also be liable to fine which may extend to one thousand rupees, 


rest of registered = gs (1) Whoever, Demme, a registered member of a orlmi- 
ibed limits. Sa ` nal tribe, — 
(aY is found in any part of British India, beyond the area,- if any, presorib- 


ed for bis residence, without the prescribed pass, or in a place - or ab a time not 


permitted by ‘the conditions of his pass; or . 
(b) engepes from am industrial, aonla or ‘roformatory settlement or 






school, . 

may be arrested without warrant by any police-officer, village-headman or village- 
watchman, and taken before a Magistrate, who, on proof of the facts, shall erder 
him to be removed to the district in which be onght to have resided or to the 
' settlement or school from which he has escaped (as the case may be), there’ to be 
dealt with in accordance with this Act or any rules made thereunder. 

(2) .The rules for the time being in force for the removal of prisoners shall 
apply to all petsons removed under this section or under any other provision of 
this Act: ms 

Provided that an, order from the Local Government ‘or from the: Inspector 
General of Prisons shall not be necessary for the remoygl of such persons, 

ad ` ; 
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26. (I) Every village-headman and village-watchman in a village in which 
, Duties of , vilage any persons belonging to a criminal tribe reside, and every 
oe ee owner or occupier of land on which any such persons re- 
oesupies of land to give side or the agent of any such owner or occupier, shall forth- 
information in-certain With communicate to the officer in charge of the nearest 
canes, police-station any information which he may obtain of— 
(a) the failure of any such porece to appear and give information as arene 
ed in section 5; or 
(b) the departure of any registered member of a criminal tribe from such 
riage or from such land (as the case may be). 
> (2) Every village~headman and village—watchman in a a village, and every 
„owner or gcoupier of land or the‘agent of such owner,or occupier, shall forthwith 
communicate to the officgr in charge of the nearest police-station any information 
which he may obtain of the arrival at such village or on such land (as the case 
may be) of any persons who may teasotibbly be suspected, of belonging ‘to any 
criminal tribe. 
27, Any village-headman, village-watchman, owner or occupier of land or 
Penalty for breach ot the agent of such owner or occupier, who fails to comply 


zuch duties, with the requirement of section 26, shall be deemed td 
have committed an offence punishable under the first part of section®l76 of the 
Indian Penal Code. . 2 

: Supplemental. ae 


"28, No Court of justice shall question the validity of any notification pub- 
` Hatot jurisdiction of lished under the provisions of section 3, 3, section 12) or 
Court? in ane ne a: seotion 18 on the ground that the provisions hereinbefgre 
loting Po rr contained or any of them have not been complied with, 
18, entertain in any form whatever the question whether the 
have been complied with ; but every such notification shall be conclusive proo 
that it has been issued in accordance with law. 

29. The Criminal Tribes Act, 1871, the Criminal Tribes 







a i (Amendment) Act, 1876, and the Criminal Tribes Act 
Amendment Act, 1897, are hereby repealed. s 
fts SCHEDULE, 
(Ses section 23.) 
CHAPTER XIL 
Bxorrons. . 


281, Counterfeiting coin, 
239. ‘Counterfeiting Queen’s coin. 
238. Making or selling instrament for gounterfeiting Queen’ s coln. - 


ate 
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234, 
235. 


382. 


383. 
385. 
386. 
387. 


390. 
391. 
393. 
394, 


Making or selling instrument for counterfeiting Queen’s coin. | 

Possession of instrament or material for the purpose of using the same 
for counterfeiting coin, 

Delivery of coin, possessed with the knowledge that it is counterfeit. 

Delivery of Queen’s coin possessed: with the knowledge that it is ooun- 
terfeit. 

Possession of counterfeit coin by a person who knew; it to be counter- 
feit when he became possessed thereof. i 
Possession of Queen’s coin by a person who knew it to be counterfeit 

when he became possessed thereof, 





CHAPTER XVI. ° 
Culpable homicide, i 2 
Attempt to murder. 
Attempt to commit culpable homicidé, 
Being a thug. . 
Voluntarily causing griévous hurt. 
Voluntarily causing hurt by dangerous weapons or means. 
Voluntarily causing grievons hurt by dangerous weapons or means. 


Voluntarjly causing hurt to extort property or to constrain to an illega 


act. N 
Causing hurt by means of poison, eto., with intent to commit an offence. 
Voluntarily causing grievous hurt to extort property or to constrain to 

an illegal act. ~ 
Voluntarily causing hurt to deter public servant from his,duty. 
Voluntarily causing grievous hurt to deter publio servant from his duty. 
Kidnapping child under ten years with intent to steal from its person. 


CHAPTER XVII. 


Theft after preparation made for causing death, hurt or restraint, in 
order to the committing of the theft. 

Extortion. ° 

Putting person in fear of injury in order to oommit extortion. 

Extortion by putting a person in fear of death or grievous hurt. 

Putting person in fear of death or of grievous hurtin order to commit 
extortion, i 

Robbery. ra 

Dacoity. ` . 

Attempt to qommit robbery. 

Voluntarily causing hurt in committing robbery. ` 
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397. Robberry or dacoity, with attempt to cause death or grievous hurt., 
898, Attempt to commit robbery or dacoity when armed with deadly weapon. 
399. Making preparation to commit dacoity. 
402. Assembling for purpose of committing dacoity. 
457. Lurking house-trespass or house-breaking by night in order to the com- 
` mission of an offence punishable with imprisonment. l 
458. Lurking, house-trespass or house-breaking by by night after preparation 
sa for hurt, assault or wrongful restraint. 
459. Grievous hurt caused whilst committing lurking house-trespass or house- 
i breaking. : 
460. All persons jointly concerned in lurking house-trespass or house-break- 
. ing by night punishable where death or grievous hurt caused by one 
of them, 





ACT NO. IV OF 1911. 


REOBIVED THE ASSENT OF THE GovERNOR GENERAL 
3 ON THE 2ND Maron 1911. 3 
An Act to amend the Indian Ports Act, 1908. ° 


Wamrras it is expedient to amend the Indian Ports Act, 1908 ; IA is here- 
i \ 


by enacted as follows :— 


l. This Act may be called the Indian Ports (Ay end- 
mend ) Act, 1911. 

Amendment of section 2. For clause (p) of section 6, sub-section (1), of 

6, Act XV, 1908. ` Indian Ports Act, 1908, the following shall be substitut 

namely :— . ; i 


- Short title. 





“ (p) subject to the control of the Governor General in Council, for the 
prevention of danger arising to the public health by the introduction and the 
spread of any infectious or contagious disease from vessels arriving at, or being 
in, any such port, and for the prevention of the conveyance of infection or conta- 
gion by means of any vessel sailing from any such port, and in partioular and 
witheut prejudice to the generality of this provision, for— . 

(i) the signals to be hoisted and the places of anchorage to be taken. up by 
snch vessels having any case, or suspected ‘case, of any infections or contagious 
disease on board, or arriving at such port from a port in which, or ‘in the neigh- 
bourhood of whioh, there is believed to be, or to have been at the time when the 
vessel left such port, any infectioys or contagious disease ; 

(ti) the Medical inspection of such vessels and of persons on hoard sugh 
yousels | are . ao 
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(iii) the questions to be answered and the information ‘to be supplied by 
masters, pilots and other persons on board such vessels ; 

(iv) tho detention of such vessels and of persons on board such vessels ; 

(v) the duties to be performed in cases of any such disease by masters, 
pilots, and other persons on board such vessels ; 

(vi) the removal to hospital or other ‘place approved by the health-officer 
and the detention therein of any person from any such vessel who is suffering or 
suspected to be suffering from any such disease ; 

(vii) the cleansing, ventilation and disinfection of such vessels or any part 
thereof and of any articles therein likely to retain infection or contagion, and the 
destruction of rats or other vermin in such vessels ; and a 

(viii) the disposal ofthe dead on such vessels ; and ” e - 


amame 
. 
° 


ACT NO, V OF 1911. 


REOERIVED THE ASSENT OF THE GOVERNOR GENERAL 
ON THE 2ND Maroa 1911. 
An Act further to amend the Indian Tramways Act, 1886. 


Waneeas it is expedient further to amend the Indian Tramways Act, 1886 ; 
It is/hereby enacted as follows :— 


1. This Act may be called the Indian Tramways 






aed an ( Amendment ) Act, 1911. = 
aller a 2. For section 3, clause (5), of the Indian Tramways 
clause (6) in section S, Aot, 1886, tho following shall be substituted, namely :— 


«(5) € tramways’ means a tramway having one, two or more rails, and 
includes— 
` (ay any part of a tramway, or any siding, turn-out, connection, line or track 
belonging to a tramway 3 l 
-(b) any electrical equipment of a tramway ; and R 
(c) any eleotrio supply-line transmitting power from @ generating station or 
sub-station to a tramway or from a generating station to a sub-station from which 
power is transmitted to & tramway. i l 
Amendment of clause 3. In section 3, clause (9), of the said Act, after the 
(8) of section 8, Act XI words “mechanical power” the words “ or electrical power” 
of 1886, and after the words “ producing ” the words “ oF, utilising ” 
+ ‘shall he inserted, | 


t 
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ene re ay 4 For section 7, sub-section (2), oclanse (e), of the said 
(È), Act XI of 1886, Act, the following shall be substituted, namely :— 

“ (e) the space which shall ordinarily intervene between the outside of the 
carriage way on either side of a road whereon the tramway is to be constructed, 
and— 

(i) in the case of a tramway having one rail, the rail of the tramway, or 

(ii) in the case of a tramway having two or more rails, the nearest rail of 
the tramway, 
and the conditions on which a smaller space may be permitted. ” 

Arcavainesicee danis 5. In seotion 7, sub-section (2), clause (m), of the said 
qm) of sectien 7 (2), Act, after the words “ mechanical power” the words 

» Act XI of 1886, “ ow electrical power ” shall be inserted. 
Amaat aE alane 6. Insection 24, sub-section (Z), clause (4), of the said 
(e) of section 24 (1), Act, after the words “mechanical power” the words 


Act XI of 1886, “ or electrical power ” shall be inserted. 
Amendment of section 7. In section 44 of the -said Act, after the word 
44, Act XI of 1886. “ enginesheds ” the words * electrical generating stations 
or sub-stations ” shall be inserted. N 


ie ae 


ACT NO. VI OF 1911. . z 


REORIVED THE ASSENT OF THE Govurnor GENBRAL 
i ON THR 7TH Marom 1911, ` 

An Act further to amend the Indian Tariff Act, 1894. 
Wueazas it is expedient further to amend the Indian Tariff Aot, 1894 ; It jg 

hereby enacted as follows :— 
1. .This Act may be called the Indian Tariff ( Amend- 
Short title. ment ) Act, 191L 

Amendment of 2. For item No. 5 of Schedule III to the Indian Tariff 
Schedule IM, Act VIM, Act, 1894, as amended by the Indian Tariff ( Ameridment ) 






1894, 7 Act, 1910, the following shall be substituted, namely ;— 
` { Boa. 
“5 | Tobacco— 
Unmanufactured ... oe te wee --{ pound {1 0 
Cigars eee one eae eee ee vee » 1 10 
Cigarettes weighing less than 3 lbs. per thousand .. thousand} 3 2 
Cigarettes weighing 3 Ibs.‘or more per thousand .,,! pound | 1 4 
Manufactured, other sorts... wi os ee = 1 2 


`a 


menan a ee ee 
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ACT No. VII OF 1901. 
REORIVED THE ASSENT OF THE GOVERNOR GENERAL 
ox THE 16TH Maron 1911. 
An Act to amend the Indian Paper Ourrency Act, 1910. 
Waensas it is expedient to aménd the Indien Paper Ourrency Act, 1910; 
Ii is i hereby enacted as follows :— 
‘I, This Act may: be called the Indian Paper Currency 
( Amendment ) Act, 1911, ; l 
Amendment of sec- 2; ‘In'section 22 of the Indian Paper Currency | Acts 


"Short title. 


Hon 22, Act II, 1910, "1910, for the words “ twenty millions,” each time they 
' occur, the words “ forty millions ” shall be subßtituted. -© 


/ ‘ACT No. VII'OF 1911. 
~ RECEIVED THE ASSENT OF THE GoveRNoR GENERAL 
oN tue 16TH Maron 1911. 


An| Act to consolidate and amend the law relating to the Government of 
i His Majesty's Native Indian Forces. -e 


é HEREAS it is expedient- to consolidate and amend the law relating to the 
goyernment of the. Native officers, soldiers and other persons in His Majesty’s 
Indian Forces ; It is hereby enacted as follows :— = 


CHAPTER I. 
PRELIMINARY. 
f Bhort title and com- 


i REAA 1, (1) This Act may be called the Indian Army Act 1911, 


, (2) It shall come into force on such date as the Governor General in Council 
may, by notification in the Gazette of India, direct in this behalf. 


A pplication of Act. 


pots, m are N a The following persons shall be subject to this Act, 


(a) Native officers and warrant officers ; 
. (b) persons enrolled under this Act ; 

(c) persons not otherwise subject to military law, who, on active service, iti 
damp, on the march, or at any. frontier post specified by the Governor General in 
‘Council by notification i in this behalf, are employed by, or are in the-service of, 
or are followers of, or accompany any portion of, His Majesty’s Forces : 
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Provided that if any person claims to belong to a class to which the Army, 
Act is, and this act is not, applicable, the burden of proving that he belongs to 
that class shall lie upon him. 

(2) Every person subject to this Act under sub-section (Z), clause (a) or (b) 
shall remain so subject until duly discharged or dismissed. 

8. (1) The Governor General in Council may, by notification, direct that any 

Special provision as te persons or class of persons subject to this Act under section 
rank in certain cases. © 9, sub-section (Z), clause (c), shall be so subject as Native 
officers, warrant officers, or non-commissioned officers, and may authorize any 
officer to give x like direction with respect to any such person and to cancel such 
direction, 

(2) All persons subject to this Act other than officers, warrant officers and 
ñon commissioned officers shall, if they are not persons in respect of whom a notifi- 
cation or direction under sub-section (1) is in force, be deemed to be ofa rank 
inferior to that of a non-commissioned officer. i 

4, Every person subject to this Act under section 2, sub-section (J), clause 

Commanding officer of (c), shall, ; for the purposes of this Act, be deemed to be 
ee eine pe under the commanding offiter of the corps, department or 
3, clause (). detachment (if any) to which he is attached, and if he is 
not attached to any corps, department or detachment, under the comm&nd of any 
officer who may for the time being be named as his commandipg officer, by the . 
officer commending the force with which such person may for the time being be 
serving, or of any other prescribed officer, or, if no such officer is named or`pres- 
cribed, under the command of the said officer commanding the force : No 

Erovided that an officer commanding a force shall not place a. person under 
the command of an officer of official rank inferior to that of such person if there 3 $ 
present at the place where such person is any otoan of higher rank under whose 
command he can be placed. 

5. (1) The Governor. General in Council may, by: notification, apply all or ; 
` Powers to apply Act Sny óf the provisions of this Act to any force raised and 
to certain forces under maintained in India under the authority of the Governor 
the Government of India, General i in Council. 

(2) While any of the provisions of this Act apply to any such force, the Go- 
vernoy General in Council may, by notification, directed by what authority any 
jurisdiction, powers or duties incident to the operation of these provisions shall be 
exercised or performed in respect of that force. 

. 6, (1) Whenever persons subject to this Act arc serving out of India under an 
Officers to exercise Officer not subject to the authority of the Governor General 
powers in case of foreign in Council, the Governor General in Council may prescribe 
Bervicen ' the officer by ‘whom the powers which, under this Act, may 
be exercised by officers commanding armies, divisions and brigades, shall, as regards: 
such persons, be exercised. 


Aor VIE or 1911.) acts oF YHE SÜPREME LRGISLATİVE cotwort. 4i 


`: (2) The Governor General in Council may confer such powers ‘either abso- 
lutely, or subject to such restrictions, reservations, exceptions and conditions as he 
may think fit. 
A Definitions, 

7. In this Act, unless there is something repugnant in 
the subject or context,— 


(Z) “ British officer ” means a person holding a commission in His Majesty's 
land forces :-— 

(2) “ Native officer ” means a person commissioned, gazetted.or in par as an 
officer holding a Native rank in His Majesty’s Indian Forces : 

(3) “ warrant officer ” means a person appointed, gazetted or in pay as a 
Native warrant officer His Majesty’s Indian Forces. z 

(4) “ non-commissioned officer” means a person attested under this Act 
holding a Native non-commissioned rank in His Mafesty’s Indian Forces, and in- 
cludes an acting’ non-commissioned officer: , 

(5) « officer ” means a British officer or Native officer, but does not include a 
warrant officer or non- commissioned officer : 

(6) “ commanding officer, ” when used in any provision of this Act with re 
ference to poy separate portion of His Majesty's forces or to any department, 
means the British officer whose duty it is under the regulations of the army, or, in 
the absence of anf such regulation, by the custom of the service, to discharge with 
respect to that portion of the forces or that department the functions of command- 
ing Officer in regard to matters of the description referred to in that povision : 

" (7) “ superior officer, ” when used in relation to a person subject to this Act, 

ludes a warrant officer and a non-commissioned officer; and, as regards 

tsons placed under his orders, a warrant officer or non-commissioned officer sub- 
ect to the Army Act: 

(8) “ army, ” “ division ” and “brigade ” mean respectively an army, division 
or brigade which is under the command of an officer subject to the authority of the 
Governor General in Council : 

(9) “ crops ” means any separate body of persons subject to this Act or the 
Army Act which is prescribed as a crops for the purposes of all or any of the pros 
vision of this Act : 

` (10) * independent brigade ” means a brigade which does not form part of a 
division + 

(ZI) “ department ” includes any division or branch of a department : 

(12) “ enemy ” includes all armed mutineers, armed rebels, armed-ricters, 
pirates and any peason in arms against whom it ig the duty ofa person subject to 
military law to act : 

(13) " active service, ” as applied to the persoh subjett to this Act,” means 


Definitions. 


the time during which. such person is attathed to, of forms part of, a force which 


AG 
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is engaged i in operations against an enemy, or is engaged in military operations i in, 
or is on the line of march to, a country or place wholly or partly. occupied by aa an 
enemy, or is in military occupation of any foreign country : : 

(14) “ military custody ” means the arrest or confinement of a person accord- 
ing to the usages of the service : 

(15) “ military reward ” includes any graduity or annuity for long service 
or good conduct, any good conduct pay, good service pay or pension, and any 

- other military pecuniary reward : 

(16) “ court-material ” means a court-material held under this Act : 

(17) “ criminal court ” means a court of ordinary criminal justice in British 
India, or established elsewhere by the authority. of the Governor General in Coun- 
til: R 

~ (48) “ civil offence ” means an offence which, if committed in British India, © 
would be triable by a criminal court: * 
(19) “ offence ” means any act or omission punishable under ‘this Act, and- 
includes a civil offence as hereinbefore defined : 
(20) “ notification ” means a notification published in the Gazette of India ; 
(21) “ prescribed ” means prescribed by rules made under this ‘Act rand 
(22) all words and expressions used herein and defined ‘in the Indian Penal 
‘ Code and not hereinbefore defined shall be deemed to have the meanings’ respec- 
* tively attributed to them by that Code. 3 a k 
e 


` CHAPTER II. 
ENROLMENT AND ATTESTATION 
Enrolment. 

8. Upon the appearance before the prescribed enrolling officer of any perso 

Procedure before en- desirous of being enrolled, the enrolling officer shall 
tolling officer. and explain to him, or cause to be read and explained to him 
in his presence, the conditions of the service for which he is to be enrolled ; and 
shall put to him the questions set forth in the prescribed form of enrolment, and 
shall after having cautioned him that if he makes a false answer to any such 

‘question he will be-liable to punishment under this Act, record or cause to be re- 
corded his answer to each such question. 

9. If, after com plying with the provisions of section 8, the enrolling officer 
is satisfied that the person desirous of being enrolled fully 
‘ understands the questions put to him and consents to the 

conditions of service, and if he perceives no impediment, he shall sign the enrol- 
ment paper, and the person shall then be deemed to be enrolled. 

10. Every person who has for the space of six months been in the-receipt of 

“Presumption of enrol- military pay and been borne on the rolls of any crops or 

; ent in ceftain cases. `: department (of which the last pay atdtement, if produéed, 







Enrolment, 
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shall be evidence ) shall be deemed to have been duly enrolled, and shall not be 
entitled to claim his dischare on the ground of illegality or irregularity in his 
enrolment, 


` Attestation. 
Persons to be attested. 11, The following persons shall be attested, namely :— 


(a) all persons enrolled as combatants ; 
(b) all other enrolled persons prescribed by the Governor General in Council. 
12. (1) When's person who is to be attested is reported fit for duty, or has 
completed the prescribed period of probation, an oath or 
affirmation shall be administered to him in the prescribed 
form by his commanding officer in front of his corps or such portion sthereof or, 
sich members of his department as may be present or by any other prescribed 
erson, i ‘ 

, (2) The forrh of oath or affirmation prescribed under this section shall con- 
tain a promise that the person to be attested will be faithful to His Majesty, His 
heirs and successors, and that ke will serve in His Majesty's Indian Forces and go 
wherever he is ordered by land of sea, and that he will obey all commands of any 
officer set ovér him, even to the peril of his life. 

(3) ‘Phe fact of an enrolled person having taken thé vath or affirmation 
directed by this section to be taken shall be entered on his enrolment paper, and 
authenticated by the signature of the officer administering the oath or“affirmation. 


- Mode of attestation. 





I ‘ 
CHAPTER III.’ - 
DISMISSAL AND: DISCHARGE, 
Dismissal by Go- 13. The Gdvernor General in Councilor the Commander- 


eno A E a, in-Chief in India may dismiss from the service any person 
Chief in India. * subject to this Act, 
. Dismissal by officer l4. An officer commanding an army, division or brigade, 
commanding army, divi- or any prescribed officer, may dismiss from the service any 
sion, brigade, etc. person serving’ under his command other than a Native 
, officer. : ` 
15. Every person sentenced by any court-martial or by any criminal court 
to transportation or to rigorous imprisonment for any term 
Dismissal of convict 4 seeding three months, shall be dismissed from the service 
by his commanding officer : ; 
Provided that on active service’any such pérson may be retained to serve in 
the ranks, and his service therein shall be reckoned as part of his term of trans- 
portation or imprisonfaent. 
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16. The presoribed authority may, in conformity with 
any rules prescribed in this behalf, discharge from the ser- 
vice any person subject to this Act. f 

17. Every enrolled person who is dismissed or discharged from the service 

Certificate to person shall be furnished by his commanding officer with a certifi- 
dismissed or discharged. gate, in the English language and in the mother tongue of 
such person (when his mother tongue is not English), setting forth— 

(a) the authority dismissing or discharging him ; 
(b) the cause of his dismissal or discharge : 
(c) the full period of his service in the army. 
"18. (Z) Any person enrolled under this Act who is entitled under the con- 
e Discharge, etc. ont of ditions of his enrolment to be discharged, or whose dis- 
India. « charge is ordered by competent authority, and who, when 
he is so entitled or ordered ‘to be discharged, is serving out of India, and requests 
to be sent to India, shall, before being discharged, be sent to India with all con- 
venient speed. i : 
(2) - Any person enrolled under this Act who is dismissed from the service 
and who, when he is so dismissed, is serving out'of India, shall be-sent to India 
(8) If any such person has been sentenced by court-martial to-any punish- 
ment, such punishment may be inflicted before he is sent to India. E 
š ——— . \ 
CHAPTER IY. ` 
UMMARY REDUOTION AND PUNISHMENTS OTHERWISE THAN BY 
ORDER OF COURT-MARTIAL, 


Discharge. 


19. (1) The Commander-in-Chief in India, an officer commanding an arm 

Reduction of non- division or brigade, or ahy prescribed officer, may reduce t 

commissioned officers. g lower grade or to the ranks any non-commissioned officer 
under his command. l ; 

(2) The commanding officer of an acting non-commissioned officer may 
order him to revert to his permanent grade as a non-commissioned officer or, if 
he has no permanent grade above the ranks, to the ranks, 

20. (1) The Commander-in-Chief in India may, subject to the control of the 
Governor General in Council, specify the minor punish- 
ments to which persons subject to this Act shall be liable 
without the intervention of a court-martial, and the officer or-officers by whom, 
and the extent to which, such minor punishments may be awarded. 

(2) Imprisonment in military custody may be specified as sucha minor 
punishment, provided that— 


(4) the term of sych imprisonment shall not exceed fwonty-oight days ; and 


Minor punishmenta, 


& 
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(b) it shall not be awarded to any person of or above the rank of non-com. 
missioned officer, or who, when he committed the offence in respect of whioh 
it is awarded, was of or above such rank. 

21. Whenever any weapon or part of a weapon forming part of the equip- 
ment of a half squadron, battery, company or other similar 
unit is lost or stolen, the officer commanding the army, 
division or independent brigade to which such unit belongs may, after obtaining 
the report of a court of inquiry, impose a collective fine upon the Native officers, 
non-commissioned officers and men of such unit, or upon so many of them as, in 
his jadgment, should be held responsible for such loss or theft. 

22. (1) For any offence, in breach of good order, the commanding officer of 

Punishment of certain any corps or detachment on active service, in camp, on the 
Native Zollowote march, or at any frontier post specified by the Gavernor 
General in Council by notification in his behalf at which troops are stationed, 
may punish any Native follower of such corps or detachment who is subject to 
this Act under section 2, sub-section (Z), clause (c)— 

(a) if such follower is not a menial servant, with imprisonment for a term 
which may extend to thirty days, or with fine which may extend to fifty rupees : 

(b) ifsuch follower isa menial servant, with imprisonment fora term 
which mey extend to seven days, or, if on active service, with corporal punish- 
ment not exceeding twelve strokes of a rattan. 

(2) Imprisonment awarded under this section may be carried out in a mili- 
tary guard, or ina jail, as ordered by the said commanding officer; and the 
officgr in charge of any jail shall, on the delivery to him of the person of the 
offender, with a warrant, under the hand of the said commanding officer, detain 
ike offender, according to the exigency of the warrant or until he is discharged 

y due course of law. ) 

Provost-Marshals, 


28. For the prompt and instant repression of irregularities and offences 
committed in the field or on the march, provost-marshals 
may be appointed by the Commander-in Chief in India or 
an officer commanding an army, division or independent brigade or an officer 
commanding the forces in the field ; and the powers and duties of such provost- 
marshals shall be regulated according to the established custom of war and the 
rules of the service. 

24. (I) The duties of a provost-marshal so appointed are to take charge of 
prisoners confined for offences of a general description, to 
; preserve good order and discipline, and to prevent breaches 
ef the same by persons belonging or attached to the army. 

(2) The provost-marshal may punish, corporally, then and there, ahy por- 
gon subject to this Act below the rank of non-commissioned officer who, on active 


` Collective fines, 


“Appointment. 


Duties and powers. 


yt 
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service and in his view or inthe view of any of his assistants, commits any 
breach of good order and military discipline : 

Provided that such punishment shall be limited to the necessity of the case, 
and shall accord with the orders which the provost-marshal may from time to ; 
time receive from the officer commanding the troops, and shall be inflicted with 
the regulation cat : . 

Provided also that the orders of the said commanding officer shall in no case 
authorise such corporal punishment in excess of that awardable by sentence of a - 
court-martial. 

(S) If the offender is not on active service. or if the actual commission of 
the offence is not witnessed by the provost-marshal or any of the assistants, but 
sufficient prpof can be obtained of the offender's guilt, he shall report the case l 
to the officer commanding the troops, who shall deal with the case as he may - 
deem most conducive to the maintenance df good order and military discipline. 





CHAPTER V. 
O¥FFBNOES. ‘ 
Offences in respect of Military Service. x . 
Offences punishable 25.. Any person subject to this Act who commits any 
with death. of the following offences, that is to say,— e 
(a) shamefully ‘abandons or delivers up any garrison, fortress, post or 
guard commttted' to his charge, or whioh it is his duty to defend ; or oh 


x 


(b) in presence of an enemy, shamefully casts away his arms or ammuni- 
tion, or intentionally uses words or any other means to induce any person subject 
to military law to abstain from acting agaistthe enemy, or to discourage su h 
person from acting against the enemy, or misbehaves in such manner as to sho 
cowardice; or À 

(c) directly or indirectly holds coarespondence with, or communicates in- 
telligence to, the enemy, or any person in arms against the State, or who, coming 
to the knowledge of any Such correspondence or communication, omits to dis- 
cover it immediately to his commanding or other superior officer ; or 
_ (d) treacherously makes known the watch-word to any person not entitled 
to receive it; or f 

&) directly or indirectly assists or relieves with money, victuals or ammu- 
nition, or knowingly harbours or protects, any enemy or person in grms against 
the State ; or n 

(f) intime of war, or during any military operation, intentionally ocos- 
gions a false alarm in action, camp, garrison or quarters, or spreads reports oal- 
ulated to create alarm or despondency ; or f 

(g) being a sentry in time of war or alarm, or over any State prisoner; 
treasure, magazine or dockyard, sleeps upon his post, or quits it without being 
regularly relieved or without leave ; or ° l oe 
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-- (h) ` in time of action, leaves his commanding officer or his post or party to 
go in search of plunder ; or 
(i) > in sime of war, quits his guard, picquet, partly. or patrol without being 
regularly relieved or without leave ; or 
(j) in time of war or during any military operation, uses criminal force to, 


‘ or commits an assault on, any person bringing provisions or other necessaries to 


the camp or quarters of any of His Majesty’s forces, or forces a safeguard, or 
breaks into any house or any other place : for plunder, or-plunders, injures: or 
destroys any field, garden or other property of any kind ; 
shall, on conviction by court-martial, be punished with dasti or with such less 
punishment as is in this Act mentioned. 
Offences not punish- 26: Any person subject to this Act who comfnits any of 

able with death. the following offenses, that is to saty,— ` 

(a) strikes, or forces or attempts to force, any-sentry ; or 

(6) in time ‘of peace, intentionally occasions a false alarm in camp, garrison 


* or cantonment ; jor 


(c) being.a sentry, or or guard sinde or willfully destroys or injures 
any property placed under his charge or undercharge of his guard ; or 
(d) being a sentry, in time of peace, sleeps upon his post, or quits it with- 


- out being fegularly relieved or without leave ; 


shall, on convictian by court-martial, be punished with imprisonmgnt, or with 
such less punishment as is in this Act mentioned. 


/ 


z "i Mutiny and Insubordination. 


Offences punishable 27. Any person subject to this Act who commits any 
h death, of the following offences, that is to say, — ` 

(a) begins, excites, causes or joins in any mutiny ; or 

(b) being present at any mutiny, does not use his utmost endeavours to 
suppress the ssme ; or J 

(ce) knowing or having reason 30 believe in the existence of any mutiny, or 
of any intention to mutiny, or of any conspiracy against the State, does not, with- 
out delay, give information thereof to his commanding or other superior officer ; 
or - 
(d) uses or attempts to use criminal force to, or commits an assault on, his 
superior officer, whether on or off duty, knowing or having reason to believe him 
to be such. or 

(8) disobeys the lawful command of his superior office ; 
shall, on conviction by court-martial, be punished: with death, or with such less 
punishment as is in this Act mentioned. 


Offences not punish- 28. Any person subject to this Act who commits any of 
able with death “the following offences ; that is to say, 
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(a) is grossly insubordinate or insolent to his superior officer in the execu. 
tion of his office ; or 
(b) refuses to superintend or assist in the making of any field-work or other 
military work of any description ordered to be made either in quarters or in the 
field ; or 
(e) impedes a provost-marshal or an assistant provost-martial, or any ‘officer 
or non-commissioned officer or other person legally exercising {authority under or 
on behalf of a provost-marshal, or, when called on, refuses to assist, in the exe- 
oution of his duty, the provost-marshal, assistant provost-marshal, or any such 
officer, non-commissioned officer or other person ; 
shall, on conviction by court-martial, be punished with imprisonment, or with 
such less panishment as is in this Act mentioned. . 


Desertion, Fraudulent Enrolment and Absence without Leave. 


29. Any person subject to this Act who deserts or attempts to desert the 
service shall, on conviction by court-martial, be punished 


with death, or with such less punishment as is in this Act 
mentioned. $ 


Desertion, 


Harbouring deserter, 
absence without leave, 30. Any person subject to this Act who comitiis any of 


ane $ the following offences, that is to say,— . 


(a) knowingly harbours any deserter, or ho: knowing, or having regson to 
believe, that any other person has deserted, or that any deserter has been bar- 
boured by any other person, does not without delay give information thereof to 
his own or some other superior officer, or use his utmost endeavours to oalkse 
such deserter to be apprehended ; or 

(b) knowing, or having reason to believe, that a person isa deserter, pro 
cures or attempts to procure the enrolment of such person ; or 

(c) without having first obtained a regular discharge from the corps or de- 
partment to which he belongs, enrols himself in the same or any other corps or 
department ; or 

(a) absents himself without leave, or without sufficient cause overstays 
leave granted to him; or 

(e) being on leave of absence and having received information from proper 
authority that any corps or portion of a corps, or any other department, to which 
he belongs, has been ordered on active service, fails, without sufficient cause, to 
rejoin without delay ; or 

(f) without sufficient caso fails to appear at the time fixed at the pami 
ot place appointed for exercise or duty ; or 

(g) when on parade, or on the line of march, without sufficient cause or 
without leave from his superior officer quits the parade ot “line of maroh ; or 
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(4) in time of peace, quits his guard, picquet or patrol without being regu- 
larly relieved or without leave ; or 
- (i) without proper authority is found two miles or upwards from camp ; or 
(j) without property authority is absent from his cantonment or lines after 
tattoo, or from camp after retreat beating ; 
shall, on conviction by court-martial, be punished with imprisonment, or with 
such less punishment as is in this Act mentioned. 


Disgraceful Oonduct. 


; 31, Any person subject to this Act who commits any 
a a of the following offences, that is to 84y, — 

(a) dishonestly misappropriates or converts to his own uge any mtney, pro. « 
visions, forage, arms, clothing, ammunition, tools, instruments, equipments or 
military stores of any kind, the property of Government, entrusted to him ; or 

(5) dishonestly receives or retains any, property in respect of which an 
offence under clause (a) has been committed, knowing or having reason to be- 
lieve the same to have been dishonestly misappropriated or converted ; or 

(e) wilfully distroys or injures any property of Government entrusted to 
him ; or 

(d) commits theft in respect of any property of Government, or of any 
military thess, barf or institution, or of any person subject to military law, or 
serving/with, or attached to, the army ; or 





— 


dishonestly receives or retains any such property as is specified in 
clauso (d) knowing or having reason to believe it to be stolen ; or es 
(J) does any other thing with intent to defraud, or to cause wrongful gain 
to one person or wrongful loss to another person ; or 

(g) malingers or feigns or prođuces disease or infirmity in himself, or in. 
entionally delays his cure or aggravates his disease or infirmity ; or 

(h) with intent to render himself or any other person unfit for service, 
- voluntarily causes hurt to himself or any other person ; or 

(i); commits any offence of a cruel, indecent or unnatural kind, or attempts 
to commit any such offence and does any act towards its commission ; 
shall, on conviction by court-martial, be punished with imprisonment, or With 
such less punishment as is in this Act mentioned. 


Intoxication. 


32, Any person subject to this Act who js in a state of intoxication, 
whether on duty or not on duty, shall, on conviction by 
court-martial, be punished with imprisonment, or “with 
such less punishment as is in this Act montioned. 

AT 


Intoxication, 
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Offences in relation to Persons in Custody, 


33. Any person subjeot to this Act who, without proper authority, releases 
` Offences punishable any State prisoner, enemy or person taken in arms against 
With death, the State, placed under his charge, or who negligently 
suffers any such prisoner. enemy or person to escape, shall, on conviction by 
court-martial, be punished with death, or with such less punishment as is in this 
Act mentioned. oot 

Offences not punish- 34, Any person subject to this Act who commits any of 
ble: with: death the following offences, that is to say,— 
- (a) being in command of a guard, picquet or patrol, refuses to receive any 
prisoner or person duly committed to his charge ; or 
e © (6): Without proper authority releases any prisoner or person placed under 
his charge, or negligently suffers any such prisoner or person to escape ; or 

(c) being in military custody, leaves such eastody before he is set at liberty 
‘by proper authority ; . 
shall, on conviction by court-martial, be punished with ae or with 
such less punishment as is in this Act mentioned. x 


Offences in relation to property. l a 
Offences in relation to 35. Any person subject to this Act who confnits any of 
property. «i the following offences, that is to say,— ° S 


(a) commits extortion, or without proper authority exacts from an person 
carriage, porterage or provisions ; 3 or 

(b) in time of peace, commits house-breaking for the purpose of plundering , 
or plunders, destroys or damages any field, gardon or other property ; or 

(e) designedly or through neglect kills, injures, makes away with, ill-treats 
or loses his horse or any animal used in the public service ; or 

(d) makes away with, or is concerned in making away with, his arms, am 
munition, equipments, instruments, tools, clothing or regimental necessaries ; or 

(e) loses by neglect anything mentioned in clause (d) ; or 

(f) wilfully injures anything mentioned in clause (d) or any property be- 
longing to Government, or to any military mess, band or institution, or to any 
person subject to military law, or serving with, or attached to, the army ; or 

“(g) sells, pawns, destroys or defaces any medal or decoration granted to 
him ; 
shall, on conviction by court-martial, be punished with imprisonment, or with 
such less punishment as is in this Aot mentioned. 







Chences in relation to False Documents and Statements. 


‘Faleg acctisations and 36. Any person subject to this Act who commits any of 


tf in relation to 
anaes ote the following offences, that is to say,— 
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(a) makes a false aconsation against any person subject to military law, 
knowing such accusation to be false ; or 

(b) in making any complaint under section 117, knowingly makes any false 
statement affecting the character of any person subject to military law, or know- 
ingly and wilfully suppresses any material fact ; or 

te) obtains or attempts to obtain for himself, or for any other person, any 
pension, allowance or other advantage or privilege by a statement which is false, 
and which.he either knows or believes to be false or does not believe to be true, or 
by making or using a false entry in any book or record, or by making any docu- 
ment containing a false statement, or by omitting to make a true entry or docu- 
ment containing & true statement ; or 

(d) knowing furnishes a false return or report of the number of state of any 
men under his command or charge, or of any money, arms, ammunitioh, clothings 
equipments, stores or other property in his charge, whethtr belonging to aich men 
or to Government or to any person in or attached to the army, or who, through 
design or culpable neglect, omits or refuses to make or send any return or report 
of the matters aforesaid ; 
shall, on conviction by court-martjal, be pnnished with imprisonment, or with such 
less punishment as is in this Act mentioned. 

37, Any person having become subject to this Act who is discovered to have 

False answers on en- made a wilfully false answer to any question set forth in the 

rolment. J, * prescribed form of enrolment which has been pyb to him by 
enrolliúg officer before whom he appears for the purpose of being enrolled, shall, on 
convi¢tion by court-martial, be punished with imprisonment, or’with such lesa 
punishment as is ia this Act mentioned. 


Offences in relation to Oourts-martial, 


Offences in relation to 38, Any person subject to this Act who commits any of 
arts-martial. the following offences, that is to say,— 

(a) when duly summoned to attend as a witness wbefore a court-martial, in- 
tentionally omits to attend, or refuses to be sworn or affirmed or to answer any 
question, or to produce or deliver up any book, document or other thing which he 
‘may have been duly warned and called upon to produce or deliver up ; or 

(b) intentionally offers any insult or causes any interruption or disturbance 
to, or uses any menacing or disrespectful word, sign or gesture, or is insubordinate 
or violent in the presence of, a court-martial while sitting ; or 

(c) having been duly sworn or affirmed before any court-martial or other 
military court competent to administer an oath or affirmation, makes any state- 
ment which is false, and which he either knows or believes to be false or does not 
believe to be true ; f 
shall, on conviction by court-martial, be punished with imprisonment, or. with 
such less punishment as is in this Act mentioned. 
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. Miscellaneous Military Offences. 


Miacellancous military 39. Any person subject to this Act who commits any of 
offences the following offences, that is to say,— 

(a) being an officer or warrant officer, behaves in a manner unbecoming his 
position and character ; or 

(b) strikes or otherwise ill-treats any person subject to this Act bring his 

- subordinate in rank or position ; or 

(c) being in command at any post or on the march, and receiving acom- 
plaint that any one under his command has beaten or otherwise maltreated or 
oppressed any person, or has disturbed any ‘fair or market, or committed any 
riot or trespass, fails to have due reparation made to the injured person or to re- 

port the oase to the proper authority ; or . 

(d) by defiling any place of worship, or otherwise, intentionally insults the 
religion or wounds the religions feelings of any person ; or 

(e) attempts to commit suicide and does any act towards the commission of 
such offence ; or ° , 

(f) being below the rank of warrant officer, when off duty, appears, without . 
proper authority, in or about camp or cantonmertts, or in or about, or when going 
to or returning from, any town or bázár, carrying a sword, bludgeon or, other ofien- 
sive weapon ; or s 
. (g) directly or indirectly accepts or obtains, or agrees to accept ohattempts 
to obtain, for himself or for any other person, any gratification as a motive or re- 
ward for procuring the enrolment of any person, or leave of absence, promotion or 
any other advantage or indulgence for any person in the service ; or 

-(h) neglects to obey any general or garrison or other orders ; or 

(1) is guilty of any act or omission which, though not specified in this 

‘is prejudicial to good order and military discipline ; s 
shall, on conviction by court martial, be punished with imprisonment, or with 'su 
-less punishment as is in this Act mentioned. 


Abetment. 






40 Every person subject to this Act who abets any 
offence punishable under this Act may be punished with the 
e . punishment provided in this Act for such offence. 


Civil Offences 
41. Every person subject to this Act who at any place beyond British India, 
Civil offences com. OF When on active-service in British India, commits any civil 
mitted outside British Offence shall be deemed to be guilty ofan cfe against 


Indiąoron active service military law, and, if charged therewith under this section, 
in British India, shall, subject to the provisions of this Aot, be. liable to be 


Abetment. 
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tried for the same by court-martial, and on conviction tobe punished as follows, 
that is to say, — 

(a) if the offence is one which would be punishable under the law of British 
India with death, or with transportation, he shall be liable to suffer any punish- 
ment assigned for the offence by the law of British India ; and 

(b) ‘in other cases, he shall be liable to suffer any punishment assigned for 
the offence by the law of British India, or such punishment as might be awarded 
to him in pursuance of this Act in respect of an act prejudicial to good order and 
military discipline. 

42. Every person subject to this Act who commits or attempts to commit or 

Certain civil offences abets the commission of an offence punishable under Chapter 
triable by military law. VI of the Indian Penal Code, or any of the following offences 
against any person subject to military law, that is to say, murder, culpable homi- 
cide or any offence pnnishable under any ofthe sections 323 to 335 (both inclusive}, 
or section 506 of the said Code, shall be deemed to be guilty of an offence against 
military law, and, if charged under this section with any such offence, shall, subject 
to the provisions of this Act, be liable to be tried by court martial, and on convic- 


tion shall be liable to suffer any, punishment assigned for the offence by the said 
Code. 


P. CHAPTER VI. 

7 ` PUNISHMENTS. . 
(1 43. Punishments may be inflicted in respect of offences committed by 
persons subject to this Act, and convicted by court-martial, 


Punishments. 
= according to the scale following, that is to say :— 


(a) death ; 
(b) transportation for life or for any period not less than seven years ; 
(c) imprisonment (with or without solitary confinement) for any term not ex 
ceeding fourteen years ; 
(d) dismissal from the service ; 
(e) in the case of officers and warrant officers, suspension from rank, pay and 
allowances for any stated period ; 
(f) reduction, in the case of a warrant officer, toa lower grade or class 
(if any) of warrant officer, or in the case of a non- commissioned officer, to à lower 
grade or to the ranks ; 
(g) in the case of officers, warrant officers and non-commissioned officers, for- 
feiture of seniority of rank ; 
(h) forfeitures and stoppages as follows, namely :— 
(i) forfeiture of service for the purpose of promotion, increased pay, pension 
-or any other prescribed purpose ; . 
(ii) forfeiture of any military decoration or military roward ; 
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(iii) forfeiture, in the case of a person sentenced to dismissal from the service 
or whose sentence involves such dismissal, of all arrears of pay and allowances and 
other public money due to him at the time of such dismissal ; 

(iv) stoppages of pay and allowances until any proved loss or damage occa- 
sioned by the offence of which he is convicted is made good. 

44. Where in respect of any offence under this Act there is specified a parti- 
cular punishment or such less punishment as is in this Act 
mentioned, there may be awarded in respect of that offence 
instead of such particular punishment (but subject to the other provisions of this 
Act as to punishments and regard being had to the nature and degree of the of- 
fencé) any one punishment lower in the above scale than the particular punishment. 

45. Where any person subject to this Act and nnder the 
rank of warrant officer— ' 

(a) on active service is guilty of any offence ; or 

(b) at any time is guilty of the offence specified in clause (d) of section 31; or 

(c) at any time is guilty of a civil offence which would be ‘punishable with 
whipping under the law of British India, and is table by court- martin under 
this Act, 
it shall be lawful for a court-martial to award for that offence corporal nish 
not exceeding thirty lashes. 

Position of corporal 46. Corporal punishment shall, for the _ Purpossof com- 
punishment in ale. mutation, be deemed to standin the scale of punishments 
next below, dismissal. 

47, A sentence of a court-martial may award in addition to or without 

Coimbination of one other punishment, any one er more of the punishme 
punishment, specified in clauses (d), (f) and (h) of section 43. 

48. Whenever -any person is sentenced to rigorous imprisonment, the cour 
may, by its sentence, ordtr that the offender shall be kept 
in solitary confinement for any portion or portions of the 
imprisonment to which he is sentenced, not exceeding three months in the whole, 
according to the following scale, that is to say.— 

(7) atime not exceeding one month ifthe term of imprisonment does not 
exceed six months ; 

(b) atime not exceeding two months ifthe term of imprisonment exceeds 
six months and does not exceed one year ; 

(c) a time not exceeding three months if the term of imprisonment exceeds 
one year. l 


Lower punishments, 


© Corporal punishment. 








Solitary confinement. 


Reduction of non- 49, A non commissioned officer sentenced by court-mar- 
commissioned officers to tial to transportation, imprisonment, corporal punishment 
Tanks. or dismissal from the service, shall be deemed to be reduced 
i to the ranks, 
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CHAPTER VII. 
PENAL DEDUCTIONS. 
Deductions from pay 50. The following penal deductions may be made from 
2 SE AONE, the pay and allowances of a person subject to this Act, that 
is to 8ay,— 

(a) all pay and allowances for every day of absence either on desertion or 
without leave, or as a prisoner of war, and for every day of imprisonment awarded 
by a criminal court, a court-martial, or an officer exercising authority under sec- 
tion 20 ; 

(b) all pay and allowances for every day whilst he is in custody on a charge 
for an offence of which he is afterwards convicted by a criminal court or court- 
martial, or on a charge of absence without leave for which he is’ afterwards 
awarded imprisonment by an officer exercising authority under section 20 ; 

(c) all pay and allowances for every day on ‘which he is in hospital on ac- 
count of sickness certified by the proper medical officer attending on him at the 
hospital to have been caused by an offence under this Act committed by him ; 

(d) all pay and allowanceg ordered by a court-martial to be suspended or 
forfeited under section 43 ; 

(6) guy sum ordered by a court-martial to be stopped under section 43 ; 

(f) any sum required to make good such compensation for any expenses 
caused/by him, dr for any loss of or damage or destruction ‘done by him to any 
arme,/ammunition, equipment, clothing, instruments, regimental necessaries or 
military decoration, or to any buildings or property, as may be awarded by his 

ynmanding officer ; 

(g) any sum required to pay a fine awarded by a criminal court, a court- 

artial exercising jurisdiction under section 41 or section 42, or an officer exercis- 
ing authority under section 20 or section 21 : ` 

= Provided that the total deductions from the pay and allowances of a person 
subject to thie Act made under clauses (e) to (g), both inclusive, shall not (except 
in the case of a person sentenced to dismissal or whose sentence involves dis- 
missal), exceed in any one month one-half of his pay and allowances for that month. 

Ezplanation.—For the purposes of clauses (a) and (b)— 

(i) absence or custody for six consecutive hours or upwards, whether wholly 
in one day or partly in one day and partly in another, may be reckoned as absence 
or custody for a day ; 

(ii) absence or custody for twelve consecutive hours or upwards may be 
reckoned as absence or custody for the whole of each day during any portion of 
which the person was absent or in custody ; and, ; 

(iii) any absence or custody for less than a day may be reckoned as absence 
or cnstody for a day if such absence or custody prevented the absentee from ful- 
filling any military duty which was thereby thrown upon some other person. 
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51, Any sum authorized by this Act to be deducted from the pay and allow- 
Deductions from pub- Ances of any person may, without prejudice to any other 
lic money other than mode of recovering the same, be deducted. from any public 
pays! money due to him other than a pension, 
52. Any deduction from pay and allowances authorized by this Act may be 
Remission of deduc- remitted in such manner and by such authority as may from 
tions, - time to time be prescribed. 


' CHAPTER VIO. 
COURTS-MARTIAL. ` 
Oonstitution and Dissolution of Courts-martial. 


*Courts-martinl and 53. For the purposes of this*Act there shall be four 
the kinds thereof. kinds of Courts-martial, that is to say :— , 2 
- (1). general courts-martial ; ` 
(2) district courts-martial; \ 
(3) summary general courts-martial ; and i 
. (4) summary courts-martial. . ray `% 
54. A general court-martial may he convened by the’ commandar-in-Chief in 

Power to convene ge- in India, or by any officer empowered in this behalf by 
neral courts-martial, warrant of the Commander-in-Chief in India. \ 

55. A district court-martial may be convened by any officer having pawor to 

Power to convene dis- convene a general courts-'na:tial, or by any officer empower- 
trict courts-martial. edin this behalf by warrant of any such officer, 

Contente SP warant 56. A warrant issued under section 54 or section 55 m 
igsued under section 54 contain such restrictions, reservations, or conditions as th 
or section 55, officer issuing it may think fit, 

57. A general court-martial shall consist of not less than seven officers 

Composition of gene» unless that number, due regard being ‘had to the public 
tal courts-martial, serviee, is not available, in which case the court may consist 
of not less than five officers. , 

Composition of dis- 58, <A district court-martial shall consist of not les, 
trict courte-martial, than three officers. 

59. Whenever a general court-martial is ordered to be composed of the 

Convening order to Smaller number of officers specified in section 57, the order 
, State if larger number of convening the court shall state that the larger number of 
officers is not aynilable — officers is not, due regard being had to the public service,: 

available, and such statement shall be conclusive evidence of of the fact so stated. 

60. The officers composing a general or district court-martial shall. at the 

Composition of gene- discretion of the convening officer, but subject to the provi- 
ral or district courts sions of section 61, either be British or Native officers, but 
martial, shall not be partly British and partly Native offteers, ` 
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Claim to trial by 61. (Z) Any person subject to this Act: who is unde, 
British officers, orders for trial by. general or district court-martial may 

claim to be tried by British officers, 

(2) In all cases the right of making such a claim shall, before the court is 
convened, be explained to the person under orders for trial by the commanding 
officer, or some officer deputed by him in this behalf, and, when such a claim is 
made, the court shall be constituted accordingly, 

Convening of sum- : sgi 2 2 
ie a 62. The following authorities ehall have power to con 
martial, vene a summary general court-martial, namely :— 

(a) an officer empowered in this behalf by an order of the Governor General 
in Council or of the Commander-in-Chief in India ; . . 

(2) on active servive, the officer commanding the ferces in the field, or any 
officer empowered by him in this behalf ; . 

l (0) an officer commanding any detached portion of His Majesty’s troops upon 
active service when, in his opinion, it is not practicable, with due regard to disci- 
pline and the exigencies of thè service, that an offence should be tried, by an ordi- 
nary general court-martial, 


ip ak pens 63, Asummary general court-martial shall consist of 


martial, ff hot less than three officers. 
s e 


Gite A 
tial, 3 i 64. (Z) A summary court-martial may be held—. 


f (a) by the commanding officer of any corps or department of His Majesty’s 
Indian forces, or of any detachment of those forces ; 

. (b) by the commanding officer of any British corps or ‘detachment to which 

tails subject to this Act are attachtd. 

(£) At every summary court-martial the officer holding the trial shall alone 
constitute the court, but the proceeding shall be attended throughout by two other 
officers who shall not, as such, be sworn or affirmed, 

65. (Z) If a court-martial after the commencement of a trial is reduced below 
the smallest number of officers of which it is by this Act, re- 
quired to consist, it shall be dissolved : 

Provided that a general court-martial shall not be dissolved under the provi- 
sions of this sub-section unless it is reduced below five officers. 

(2) If, on account of the illness of the accused before the finding, it is im- 
possible to continue the trial, a court-martial shall'be dissolved, 

(3) Where a court-martial is dissolved under this section, the accused*may 
be tried again. 

As 


Dissolution of courts, 
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Jurisdiction of Courts-martial. 


66. When any person subject to this Act has been acquitted or convicted of 
Prohibition of second an offence by a court martial or by a criminal court, or has 
trigh been summarily dealt with for an offence under section 20 
or section 22, he shall not be liable to be tried again for the same offence by a 
court-martial or dealt with summarily in respect of it under either of the said 
sections. 

67. No person subject to this Act shall be tried or punished by a court-mar- 
tial for any offence after the expiration of three years from 
the date of such offence, unless the offender, by reason of 
absence or of some other manifest impediment, could’ not be arrested or confined 
and brought to trial within that period ; in which case “he shall be liable to be 
tried at any time not exceeding two years after such impediment has ceased. 

68. Any person subject to this Act who commits any 
offence againstrit may be tried and punished-for such offence 
in any place whatever. ` 


Limitation of trials. 


Place of trial 


e ` 


Adjustment of the jurisdiction of Courts-martial and Oriminal Courts. 


69. When acriminal court and a court-martial have each jurisdiction in 
Order in ense of cone respect of an offence, it shall be in the discretion of the 
current jurisdiction, prescribed military authority to decide before which court 
the proceedings shall be instituted, and, if that authority decides that they\shall 
be instituted before a court-martial, to direct that the accused person shall be\de- 
tained in military custody. 

70. (Z) When a criminal court having jurisdiction is of opinion that pro 

Power of criminal ings ought to be instituted before itself in respeet of an 
court to require delivery alleged offence, it may, by written notice, require the pre- 
of offender. scribed military authority at its option either to deliver 
over the offender to the nearest magistrate to be proceeded against according to 
law, or to postpone proceedings pending a reference to the Governor General in 
Council. 

(2) In every such case the said authority shall either deliver over the offender 
in compliance with the requisition or shall forthwith refer the question as to the 
court before which the proceedings are to be instituted for the determination of 
the Governor General in Council, whose order upon such reference shall be final. 

71. (2) Notwithstanding anything contained in section 26 of the General 

Trial by court-martial Clauses Act, 1897, or in section 408 of the Code of Crimi- 
tio bar, to subsequent nal Procedure, 1898, a person convicted or acquitted by a 
trial by criminal court, court. martial may be afterwards tried by a criminal court 
for the same offence or on the same facts. 
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(2) Ifa person sentenced by a court-martial in pursuance of this Act to 
punishment for an offence is afterwards tried by a criminal court for the same 
' offence or on the same facts, that court shall, in awarding punishment, have re- 
gard to the military punishment he may already have undergone. 


Powers of courts-martial, 


Powers of general and 72. A general or summary genaral court-martial shall 
summary general courts- have power to try any person subject to this Act for any 
mattial, offence made punishable therein, and to pass any sentence 

authorized by this Act. 
73, A district court-martial shall have power to try any person sub- 

Powers of district jeot to this Act other than an officer for any offence made 
ooürt:martial, punishable therein, and to pass any sentence aathorized by 
this Act other than a sentence of death, or transportatien, or imprisonment for a 
term exceeding two years, . f 

Offences ‘triable by 74. A summary conrt-martial may try any offence 
mammary court-martial. punishable under any of the provisions of this Act : 

Provided that when there is no grave reason for immediate action, and re- 
ference can without detriment to discipline be made to the offcer empowered to 
convene a district court-martial for the trial of the alleged offender, an officer 
holding € summary court-martial shall not try without such reference any of the 
following offences, namely :— ar 

) any offence punishable under sections 25, 27, clauses (a), (b) or (c), 38, 
41 or 42, or 
D any offence against the officer holding the court. 
ersons triable by 75. A summary court-martial may try any person sub- 
mmary court-martial. ject to this Act and under the command of the officer hold- 
ing the court, except an officer or warrant officer. 
` 76, (1) A summary court-martial held by the commanding officer of a corps 

Sentences awardable OT department may pass any senjence which can be passed 
by summary court- under this Act, except a sentence of death or transportation, 
martial, or of imprisonment for a term exceeding one year. 

(2) A summary court-martial held by any other officer may pass any son- 
tence which can be passed under'this Act, except a sentence of death or trans- 
portation, qr of imprisonment for a term exceeding six months. j 


Procedure at trials by Court-mortial, 
77. At every general, disirict or summary general court. 
martial the senior member shall sit as president. 


78. Every general court-martial shall, and every district court-martial may, 
be attended by a judge advocate, who shall be either an 


offices belonging to the depariment af the Judge Adypoate 


President. 


Judge Adyocatey 
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General in India, or, if no aoh officer is available, a person appointed by the 
convening officer, 

79, A British officer of not less than four years’ service, hereinafter called 
the superintending officer, shall be appointed to superin- 
tend the proceedings of every court-martial composed of - 
Native officers which is not attended by a judge advocate. e 

80. (1) At all trials by general, district or summary general courts-martial, ` 
as soon as the court is assembled, the names of the presi- 
dent and members shall be read over to the accused, who’ 

shall thereupon be asked whether he objects to being tried by any officer sitting ° 
on the court. 

. (2) If the acoused objects to any such officer, hig objection, and also the’ 
uly thereto of the officer objectad to, shall be heard and recorded, and the re~ ' 
maining officers of the court shall, in the ‘absence of the challenged en de- 

` cide on the obtection. 

(8) Ifthe objeotion is allowed* by one-half or more of the votes of the 
officers entitled to vote, the objection shall be allowed, and the member objected ` 
to shall retire, and his vacancy may be filled in the prescribed manner by another 
officer, subject to the same right of the accused to object. Xy 

(4) When no challenge is made, or when challenge has been made and dis- 
allowed, or the place of every officer successfully challenged has been filled by 
another offi8er to whom no objection is made or allowed, the court shall roceed 
with the trial. 

81. (1) Every decision of a court martial shall be passed by an absolute 
majority of votes ; and where there is an equality of votes, 
as to either finding or sentence, the decision shall be 
in favour of the acused, 

(2) In matters other than a challenge or the finding or sentence, the presi- 
dent shall have a casting vote. 

82. An oath or affirmation in the prescribed form shall be administered to 

Oaths of president every member of every court-martial and to the judge ad- 

and members. _ vocate or superintending officer before the commencement: 
of the trial. 

A: 83. Every person giving avideniag at a court-martial 
shall be examined on oath or affirmation, and shall be 
duly sworn or affirmed in the prescribed form. 

84. ,2) The convening officer, the president of the court, the judge ET 

Summoning witnesses OT the commanding officer of the acoused person, may, by 

aud production of docu- summons under his hand, require the attendance before the 
meats, court, at a time and place to be mentioned in the summons; 
of any porson either to give evidence or to produce any document or other thing: 


Superintending officer. 


Challenges. 


Voting of members. 
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~ (@) In the case ‘of witness amenable to military authority, the summons 
shall be sent to the officer commanding the corps, department or detachment to 
which he belongs, and such officer shall serve it upon him accordingly. 

(3) Inthe case of any other witness, the summons shall be sent to the 
magistrate within whose jurisdiction he may be or reside, and such magistrate 
shall give effect to the summons as if the witness were required in the court of 
such magistrate, 

(4). When a witness is required to’ produce any particular dooument or 
other thing in his possession or power, the summons shall describe it with con- 
venient certainly. 

(6) Nothing in this section shall be deemed to affect the Indian Evidence 
Act, 1872, sections 123 and, 124, or to apply to any letter, postcard, tglegram or 
other document in the custody of the postal or telegraph authorities, i 

.» (6) If any document in such custody is, in the opinion of any district 
magisirate, chief presidency magistrate, high court or court of session, wanted 
forthe purpose óf any court-martial, such magistrate or court may require the 
postal or telegraph authorities, as the oase may be, to deliver such document to 
such person as such magistrate or court may direct, 


(1) If pny such document is, in the opinion of any other magistrate or of 
any commigsioner of police or district superintendent of police; wanted for any 
such purpose, he may require the postal or telegraph authorities, as the case may 
be, to cause search to be made for and to detain such document pending the 
orders of any such district magistrate, chief presidency magistrate or court, 

« 85. (D) Whenever, in the course of a trial by court-martial, it appears to be 
court that the examination of a witness is necessary for the 
a ends of justice, and that the attendance of such witness 
nnot be procured without an amount of delay, expense or inconvenience which, 
ithe circumstances of the case, would be unreasonable, such court may address 
the Judge Advocate General in order that a commission to take the evidence of 
such witness may be issued. À 

- (Z) The Judge Advocate General may then, if he thinks necessary, issue @ 
commission to any district magistrate or magistrate of the first class, within the 
local limits of whose jurisdiction such witness resides, to take the evidence of 
such witness. . e 

(3) When the witness resides in the territories of any prince or chief in 
India in which there is an officer representing the British Indian Government, 
the commission may be issued to such officer. 

_ (4) The magistrate or officer to whom the commission is issued, or, if he is 
the district magistrate, he or such magistrate of the first class as he appoints in 
this behalf, shall proceed to the place where the witness is or shall summon the 
witness before him and.shall take down his evidence ‘in ‘the same manner, ‘and 







i Comissions. 
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may for this purpose exercise the same powers, as in trials of warrant-cases under 
the Code of Criminal Procedure, 1898. 

(5) Where the commission is issued to such officer as is mentioned in sub- 
section (3), he may delegate his powers and duties under the commission to any 
officer subordinate to him whose powers are not less than those of a magistrate 
of the first class in British India. 

(6) When the witness resides out of India, the commission may be issued 
to any British consular officer, British magistrate or other British official com- 
petent to administer an oath or affirmation in the place where such witness 
sadder 

(7) Tbe prosecutor and the accused person in any case in whioh a commis- 
sion is issued may respectively forward any interrogatories i in writing which the 
* court may think relevant to the issue, and the magistrate or officer to whom the 
commission is issued shall examine the witness upon such interrogatories. 

(8) The prosecutor aud the accused person may appear before such, magis- 
trate or officer by: pleader or, except in the case of an accused person in custody, 
in person, and may examine, cross-examine and re-examine (as a case may be) 
the said witness. 

(9) After any commission issued under this section has reba duly executed, 
it shall be returned, together with the deposition of the witness examined there- 
under, to the Judge Advocate General. : 

(10) On receipt of a commission and deposition returned: under ‘sub-section 
(9), the Judge Advocate General shall forward the same to the court\at whose 
instance the commission was issued or, if such court has been dissolved: nto any 
other court convened for the trial of the acoused person; and the commission, 
the return thereto and the deposition shall be open to the inspection of fhe 
secutor and the accused person, and may, subject to all just exceptions, be raad 
in evidence in the case by either the prosecutor or the accused, and shall for 
part of the proceedings of the court. 

(11) In every case in which a commission is issued under this section the 
trial may be adjourned for a specified time reasonably sufficient for the execu- 
tion and return of the commission. 

Eaplanation—In this section, the expression “ Judge Advocate General ” 
means the Judge Advocate General in India, and includes a Deputy Judge Ad- 


vocate General. 
Conviction of one 86. (1) A person charged before a court-martial with 


offence permissible on desertion may be found guilty of attempting to desert or 
charge of another. of being absent without leave. 

(8) A person charged before a court-martial with attempting to desert may 
be found guilty of desertion or of being absent without leave. 

(3) A person charged before a court-martial with any of the following 
offences specified ip segtion 81, that is to say, theft, dishonest misappropriation gp 
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convertion to his own use of property entrusted to him, or dishonestly receiving 
or retaining property in respect of which any of the aforesaid offences has’ been 
committed knowing or having reason to believe it to have been stolen or dis- 
honestly misappropriated or converted, may be found guilty of any other of these 
offences with which he might have been charged. 

(4) A person charged before a oourt-martial with an offence punishable 
under section 41 or section 42 may be found guilty of any other offence of which 
he might have been found guilty if the provisions of the Code of Criminal Pro- 
cedure, 1898, were applicable. 

(5) A person charged before a court-martial with any other offence under 
this Act may, on failure of proof of an offence having been committed in circum- 
stances involving a more severe punishment, be found guilty of the same offence 
a8 as having been o itted in circumstances involving a less severe punishment. ° 

87. No sentence of death shall be passed by any court- 
martial witout the concurrenée of two-thirds at the least 
of the »zembers of the court. 

idence before Courts-martial. 

88. The Indian Evidence Act, 1872, shall, Sibe to 
the provisions. of this Act, apply to all proceedings before 
a court-martial. 

89. A court-martial may take judicial notice of any 

matter within the general military knowledge of the 
members. 
In any proceeding under this Act, any application, certificate, warrant, 
meen as tosig- reply or other dcooument purporting to be signed by an 
officer in the civil or military service of the Government 
all, on production, be presumed to have been duly signed by the person and in 
e character by whom-and:in whioH it purports to have been signed, until the 
contrary is shown. 

91. Any enrolment paper purporting to be signed “by an enrolling efficer 
shall, in proceedings under this Act, be evidence of the 
person enrolled having given the answers to questions 
which he is therein represented as having given, and of the enrolment of such 
person. x z 

92. (1) If at any trial for desertion, absence without leave, overstaying 

“Reféronce by accused leave or not rejoining when warned for service, the person 
to Government officer. tried states 'n his defence any sufficient or reasonable ex- 
otse for his unauthorized absence, and refers in support thereof to any officer in 
the civil or military service of Government, or if it appears that any such officer 
is likely to prove or disprove the said statement in the defence, the court shall 
address such officer and adjourn until-his reply his received, 














ff notice. ° 


Enrolment paper, 
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- (2) The METR reply of any officer so referred to shall, if signed by him, be 
Feoeived i in evidence-and have the same effect as if made on oath before the court: 

(3) If the court is dissolved before -the receipt of such reply, or if the court 
omits to comply with the provisions of this section, the convening officer may, at 
his discretion, annual the proceedings and order a fresh trial by the same or 
another court-martial. 

98. (1) When any person subject to this Act has been convicted by a court 

Evidence of previous martial of any offence, such court-martial may inquire: into; 

convictions and general and receive and record evidence of, any previous convic- 
character: tions of such person, either bya court-martial or by a ori- 
minal court, and may further inquire into and record the general onerctee of 
such person, and such other matters as may be prescribed. 
° (2) Evidence received under this section may bg either 
of entries in, or certified extracts from, court-martial books 
cords ; and it shall not be necessary to. prove the signature t 
tracts, nor shall it be necessary to give notice before trial t 
that evidence as to his previous convictions or character will b 

(3) Ata summary court-martial the officer holding the t 
thinks fit, record any previous convictions against the offender, his, 
racter, and such other matters as may be prescribed, as of his own’ 
instead of requiring them to be proved under the foregoing provisio. 


l, or in the shape 
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section. | 5 \g 
Confirmation and Revision of Findings and Sentences. 


Finding and sentence 
invalid without confirm- 
ation. 


Power to confirm find- 
ing and sentence of 
general court-martial, 


Power to confirm find- 
ing and sentence of dis- 
trict court-martial. 


Contents of warrant 
issued under section 95, 
or section 96. 


Confirmation of find- 
ing and sentence, 


o 
. 


. Confmander-in-Chiof in India. 









94, No finding or sentence of a general or district 
martial shall be valid except so far as it may be confir 
as provided by this Act. 

95. The findings and sentences of general court-martia 
may be confirmed by the Commander-in-Chief in India, o 
by any officer empowered in this behalf by warrant of the 


96. The findings and sentences of district courts-martial 
may be confirmed by any officer having power to convene å  ! 
general court-martial, or by any officer empowered inthis | 
behalf by warrant of any such officer. 

97. -À warrant issued under section 95 or section 96 
may contain such restrictions, reseryations or conditions as 
the officer issuing it may think fit. 

98. (Z) The finding and sentence of a summary general 
court-martial shall require to be confirmed by the convens: 
ing officer— : 


(a) in the case of the trial. of an. officer, 
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°> ` (b) in the case of an acquittal or a sentence of death or transportation ‘or im- 
prisonment for a term exceeding two years, and 
(c) in any other case if no ordered by the said officer. 
* (2) Save as provided in sub-section (1), a sentence passed by a summary 
general court martial shall not require to be confirmed, bat may be . carried out 
forthwith. : 
99. Subject to such restrictions as may be contained in any warrant issued 
Power of confirming under section 95 or section 96, a confirmiag officer may, 
ocer to mitigate, Te- h firming the setence of urt-martial, mitigate or 
mit or commute sen. When confirming the setenc a co ; g 
tences, remit the punishment thereby awarded, or commute that 
punishment for any less punishment or punishments to which tle offegder might 
have been sentenced by the court martial, ; . 
Provided that a sentence of transportusion shall not be commuted fora 
geñtenve of imprisonment for a term exceeding the term of transpurtation award- 


ed by the court. .’. f ; ne 


I00. (7) Any finding or sentence of a court-martial which requires confirms 

Revision of finding or ation may be once revised by order of the confirming officer; 

sentences: ie and on such revision the court, if'so directed by him, may 
8 take additional evidence. ` 

(°) The court, on revision, shall consist of the same officers as wero present 

when the original decision was pissed, unless any of those o‘icers are unavoid- 


ably abgent, 

H gf In case of such unavoidable absence the cause thereof shall be duly 
certified in the proceedings, and the court shall proceed with the revision, pro. 
viad that. if a genoral court-martial, it still consists of five officers, or if a 
district court-martial, of three officers. 

Fintiag an1 sentence 101. The finding and sentence of a summary court- 
of a sumnary court- martial shall not require to be *confirmed, but may be 

tial. carrie | out forthwith : l 

de Provided. that, if the officer holding the trial is of less than five years’ service, 
‘ fe shall not, except on active service, carry into effect any sentence until it has 

received the approval of an officer commanding not less than a corps. . 

"102 The proceedings of every summary court-martial shall without delay 
Tiauemission of pro- be forwarded to the ofoer commanding the division or 
ceedings of summary brigade within which the trial was held, or to the presorib- 
ele Dory ed officer ; anl such oficer, ‘or the Commander-in-\‘hiof in 





In are commanding the army in which the trial was held, may, for 
rei id on the merits of the case, but not on any merely technical grounds, 
seb. ys) proceedings or reduce the sentence to any other sentenco which thg 


eon) ‘a $ have passed, 
y 


) 


Y 
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103. Where a sentence passed by a court-martial which has been confirmed, 
Substitution of valia or which does not require confirmation, is found for any 
for invalid sentence. reason to be invalid, the authority who would have had 
power under section 112 to commute the punishment awarded by the sentence if 
it had been valid may pass a valid sentence : 
Provided that the punishment awarded by the sentence so passed shall not 
be higher in the scale of punishments than, or in excess of, the punishment 
awarded by the invalid sentence. 





CHAPTER IX. 


, EXECUTION or SENTENCES. ° 


104. In awarding a sentence of death a court-martial shall, in its discre- 
Form of sentence of tion, direct that the offender sha | suffer death by’ being 


death. hanged by thd neok until he be dead, or shall suffer death 
by being shot to death. 2 
Imprisonment to bo 105. Whenever any person is sentenced under this Act 
in military custody. to simple imprisonment, sach sentence shall be carried out 
by confinement in military custody. ° 


106. Whenever any person is sentenced under this Act to transportation or 
eerie of imprisonment, the term of his sentence shall, whether it 
sentence of transporta- has bean revised or not, be reckoned to commence on day 
tion or imprisonment. on which the original proceedings were signed by the pre- 
sident or, in the case of a summary court-martial, by the court. 

107. Whenever any sentence of transportation or rigorous imprisonnyent 

Waseation of sentence. 13 parsed under this act, or whenever any sentence so paas- 
of transportation orim- ed is ocmmuted to traitsportation or to rigorous imprison- 
prisonment. ment, the commanding officer of the person under sentence 
or such other officer as muy be prescribed, shall forward a warrant in the pre- 
scribed form to the officer in charge of the civil prison in which such person is to 
be confined, and shall forward him to such prison with the warrant : 

Provided that, in the case of a sentence of rigorous imprisonment fora 
pertoud uot exceeding three months, the confirming offiver, or, in the case ofa 
sentence which does not require confirmation, the court, may direct that the 
sentence shall be carried out by confinement in militay custody. 

108. Whenever, in the opinion of an officer commanding an army, division 

Fxecution of sentence OY independent brigade, any sentence or portion of a sen- 
of imprisonment in tence of imprisonment cannot, for special reasons, conve- 
spocigl cases. niently be carried out in accordance with the provisions of 
section 105 or section 107, such «ficer may direct that such sentence or portion of 
septence shall be carried out by confinement in any civil prison or other fit place, 





r- 


Aor VIII or 1911.] org oF THE SUPREME LEGISLATIVE COUNGIE, 67 


‘never an order is duly made under this Act setting aside or vary 

ra of ing any sentence, order or warrant under which any person 
g JO Əyil is conlined in a civil.prison, a warrant in accordance with 
} © . such order shall be forwarded by the prescribed officer to 


/ Surg Bi brge of the prison in which ‘such person is confined. 
V shting a sentence of solitary confinement, such confinement 
/ \ shall in no case exceed fourteen days at a time, with inter- 
h Snop ô \ vals between the periods of solitary confinement of not less 


: oonan oriods, and, when the imprisonment awarded exceeds three 
: I+17@0nfinement shall not exceed seven days in any one month 
*{-49nment awarded, with intervals between the periods of soli- 
F not less duration than such periods. 

er any person is sentenced under this Act by a court-martial 
to corporal punishment, such punishment shall be inflicted 
on the bare back with the regulation Act. 


















CHAPTER X. 
PARDONS AND Rearissions. 


112. When any person subject to this Act has been con, 
victed by a court-martial of any offence— e 
he Governor General in Council, or 
1) when the person has been convicted of any offence other than an offence 
shable under section 41, the Commander-in Uhief in India or, in the case of 
entence which he could have confirmed or which did not require confirma- 
ion, the officer commanding the army, division or independent brigade in which 
such person, at the time of his conviction, was serving, 
may— : 
(1) pardon the person ; 
(2) mitigate or remit the punishment awarded, or commute such punish- 
ment for any less punishment or punishments to whioh he might have been 
sentenced by the court-martial ; 
(3) order the restoration to him of any service or other advantage forfeited 
under his sentence ; or 
(4) readmit him to the service when he has been dismissed therefrom : 
Provided that a séntence of transportation shall not be commuted for a sen. 
tence of imprisonment for a term exceeding the term of transportation awarded 
by the court, 


d remis- 
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CHAPTER XI. 
Rees. 


118. (1) The Governor General in Council may make 
rules for the purpose of carrying into effect the provisions 
of this Act. 

(2), In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for— 

(a) the discharge from the service of persons subject to this ‘ct ; 

(1) the amonnt and incidence of fines to be imposed under section 21; 

(c) the assembly and procedare of courts of inquiry, and the administration 
of oàths or affirmations by such courts ; 

(d) thg convening and constituting of courts-martial ; 

(e) the adjournment, dissolution and sittings of conrts-ma 

(f) the procedure to be observed in’trials by courts-mmm 

(g) the confirmation and revision of the findings and s 
martial ; . 

(h) the carrying into effect sentences of courts-martial ; 

(*) the forms of orders to bə mide nn ler the provisions of th 
to courts-martial, transportation or imprisonment ; and 

(j) any matter in this ‘ct directed to be prescribed. 

(8) All rales made under this ‘ct shall be published in the Gaze 
and, on suce publication, shall have effect as if enacted in this Act. 


Power to make rules, 



















CHAPTER XII 
Property OF DEORASED Persons, DESERTERS AND LUNATICS, 


Property of deceased 114, Tho following rules are enacted respecting the di 
persons and deverter:. posal of the property ofevery person subject to this Ac 
who dies or deserts :— 

(1) The commanding ol cer shall secure all the moveable propery that is 
on the spot, and cause an inventory thereof to be made, and draw any pay and 
allowances due to the deceased or deserter. 

(2) In the case of a deceased person who has left in a Government savings 
bank ( including any post office savings bank, however named ) a deposit not 
exceeding one thousand rupees, the commanding officer may, if he thinks fit, re- 
quire the secretary or other proper officer of the bank to pay the deposit to him 
forthwith notwithstanding anything in any departmental roles; and, after the 
payment thereof in accordance with such requisition, no person shall have any 
right.in respect of the deposit except as hereinafter provided 

(3) In the case of a deceased persen whose representative is on the spot and 
has given security for the payment of the regimental debts (if any) of the deceas- 
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ed, the commanding officer shall deliver over the property and the amount of the 
deposit (if any) received under clause ‘2) to that representative. 

(4) Inthe case of a deceased person whose estate is not dealt with under 
clause 3), and in the case of any deserter, the’ commanding offiver shall cause 
the property to be sold by public auction, and shall pay the regimental debts and 
other debts in camp or quarters'(if any), and in the case of a deceased person the 
expenses of his funeral ceremonies, from the proceeds of the sale and the amount 
of the deposit (if any) received under clause (2). 

(5) The surplus, if any, shall in the case of a deceased person he paid to 
his representative (if any), or in the event of no elaim to such surplus being 
established within twelve months after the death, then the same shall be remited 
to the prescribed person. ; 

(6; In the case o. tHe sale of the effects of a desertor, the amornt remaing 
in thé -hands of the commanding officer shall be ferthwith remitted to the 
prescribed” person i . 

: Laplanutoie—A person shall be deemed, to be a deserter within the meaning 
of this section who has been convicted of desertion, or who 
has without authority been absent from duty for a period 
of sixty days and has not subsequently surrendered or been apprehended. 

115 Property deliverable and money pavahie to the representative of a de- 
" Disposal certain ceased person under section 114 may, if the total value or 
property without pro- amount thereof does not exceed one thousand rgpees, and if 


rr a ete. the prescribed person thinks fit, be delivered or paid to 


Meaning of desertion. 


any person appearing to him to he entitled to raceive it or to administer the 
estate of the deceased, without requiring the production of any probate, letters of 
lministration, certifiorte or other such o nclusive evidence of title ; and such 
ivery or payment shall be a fuil discharge to those ordering or making the 
ame and to the Secretary of State for India in Council from all farther lia vility 
in respect of the property or money ; but nothing in this section shall affect the 
rights of any executor or administrator or other representative, or of any creditor, 
of a deceased perscn against any person to whom such delivery or payment has 
been made. 

Application of section 116. The provisions of section 114 shall, so far as they 
114 to lunatic « can be made applicable, apply in the case of a person sub- 

ject to this Act becoming insane. 







CHAPTER XIII. 
MISORLLANEOUB. 
l Military Privtl aes. 
Complaints against 117. (7) Any person subject to this Act who deems bim- 
officers, self wronged by any, superior or other officer, may, if not 
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attached to a troop or company, complain to the officer under whose command or 
orders he is serving ; and may, if attached to a troops or company, complain to 
the officer commanding the same 


(2) When the officer complained against is the officer to whom any com- 
plaint should, under sub section (Z), be preferred, the aggrieved person may com- 
plain to such officer’s next superior officer. 


(3) Every ofliicer receiving any such complaint shall examine into it, and, 
when necessary, refer it to superior authority. 

(4) Every such complaint shall he preferred through such channels as may 
be from time to time specified by proper authority. 


118. (Z) No president or member cf a court-martial. no judge advocate 
© Privileges $f persons OT superintending officer, no party to any procecding be- 
attending courtemar- fore a court-martial, or his legal practitioner or agent, and 
tial. no witness acting in obedience toa summons~to attend a 
court-martial, shall, while proceeding to, attending on or returning from a court- 
martial, be liable to arrest under civil or revenue process. 

(2) If any such person is arrested under any such process, \ she may be dis- 
charged by order of the court-martial. k 

119. (Z) No person subject to this Act shall, so long as he belongs to His 

Exemption from Majesty's Indian forces, be liable to be arrested for debt 
arrest for debty under any process issued by, or by the ‘authority of, any 
civil or revenue court or revenue-officor. 


` 


(2) The judge of any such court may examine into any complaint made by 
such person or his auperior officer of the arrest of such person contrary to the 
provisions of this section, and may, by warrant under his hand, discharge 
person, and award reasonable costs to the complainant who may recover tho 
costs in like manner as he mizht havo recovered costs awarded to him by a de 
cree against the person obtiining the process. 

(3) For the recovers of such costs no fee shall be payable to the court by 
the complainant. 

120. Neither the arms, clothes, equipment, accoutrements or necessaries 

Property exempted of any person subject to this Act, nor any animal used by 
frumeuttachment. him for the discharge of his duty, shall be seized, nor shall 
the pay and allowances of any such person or any part thereof be attached, by 
direction of any civil or revenue court or any revenue officer, in satisfaction of 
any decree or order enforceable against him. 

121, Every person belonging to the Indian Reserve Forces shall, when 

Application of the last Calied out for or engaged upon or returhing from training 
two foregoing sections or service, be entitled to all the privileges accorded by 
‘to reservists, sections 119-gnd 120 to a person subject to this Aot, 
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122 (Z) On the presentation to any court hy or on behalf of any person sub- 
Priority of hearing by ject to this Act of a certificate, from the proper military 
conrts of cases in which authority, of leave of absence having been geanted to or 
diers are concerned. applied for by him for the purpose of prosecuting or defend- 
ing any suit or other proceeding in such court, the court shall, on the application 
of such person, arrange, so far as may be possible, for the hearing and final dis- 
posal of such suit or other proceeding within the period of the leave so granted 


or applied for. 

(2) The certificate from*the proper military authority shall state the first 
and last day of the leave or intended leave, and set forth a description of the case 
with respect to which the leave was granted or applied for. 
hall be payable to the court in respect of the presentation of 
e, or in respect of any application by*or on behalf of any such 
for the hearing of his case. ° 















the court is unable to arrange for the hearing and final disposal 
er proceeding within the period of such leave or intended leave 
shall record its reasons for having been unable to do so, and shall 
thereof to be furnished to such person on his applicition without 
t whatever by him in respect either of the application for such copy 


If in any oase a question arises as to the proper military authority 
to grants*7h certificate as aforesaid, such question shall be at once re- 


by tk & & jan officer commanding æ corps, whose decision shall be 
% A 
2 $ 
obo % 
25 $ Z 2 Desorters and Military Offenders. 
-pa & 
. @ er Q 
A z A T z A Gay person subject to this Act deserts, the commanding 
mi L E aag oe ‘x of the corps, department or detachment to whioh. he 
% 3 A A ao © ys shall give written information of the desertion to 
= 7 _vo a8, in his opinion, may be able to afford assistance towards 


-are of the deserter ; and auch authorities shall thereupon take steps for 
~the apprehension of tbe said deserter in like minner as if he were a person for 
whose apprehension a warrant had been issued by a magistrate, and shall deliver 
| the deserter, when apprehended, to military custody. 


(2) Any police-officer may arrest without warrant any person reasonably 
believed to be subject to this Act and to be travelling without authority, and 
shall bring him without delay before the nearest magistrate, to be dealt with 
according to law. : 

Arrest by military 124, (1) Any person subject to this Act who is charged 
authorities. with an offence.may be taken into military oustody. 
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(2) Any such person may be ordered into military custody by any superior 
officer. 


(3) The charge against every person take into military oustody shall, with- 
out unnecessary delay. be investigated by the proper military authority. and, as 
soon as may be, either proceedings shall be taken fur panishing the offence, or 
such person shall be discharged from custody. 


125. Whenever any person subject to this Aot, who is accused of any 
Arrest by ofvil autho- offenve under this Act, is within the jurisdiction of any 
rities. magistrate or police officer, such magistrate or officer shall 
aid in the apprehension and delivery to military oustody of such person npon 
receipt of a,written application to that effact signed byshis com: j 


126 (1) When any person subject to.this Act has been ab 
Inquiry on absence of anthoritp from his duty for a period of s 
Person subject to Act. of inquiry shall, as soon as practicable, b 
upon.onth or affirmation administered in the prescribed manne 
respecting the absence of the person, and the dofivioncy, if any, of 
Government entrusted to his ore, or of his arms, ammunition, eq 
struments, clothing or necessaries ; and, if satisfied of the fact of s 
withont due authority or other sufficient cause, the court shall d 
absence and fhe period thereof, and the said deficiency, if any; an 
manding offioar of the corps or department to whioh the person belo 
enter in the court martial book of the corps or department a record oft 
claration. 

















(2) Ifthe person deolared absent does not afterwards surrender, or is 
apprehended, he shall, for the purposes of this Aot, be deemed to be a deserter, 


(3) Ifthe person declared absent surrenders or is apprehended, the record ee 
or a copy thereof, purporting to bear the signuture of the officer having the ‘ 


= 


cnstody of the court-martial book, shull, on tho trial of the person for desertion, * 


o 


be presumptive evidence of the facts therein revorded. G 
Lepel, 
z 3 127 The enactments mentioned in the Schedule are 
© 
ae hereby repealed to the extent specified in the forth column 
thereof : 


Provided that all warrants issued and persons enrolled or attested under 
the provisic ns of any of the snid enactments shall ba deemed to have been res 
peetively issued, enrolled ur attested under this Act. 


spect ; 
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THE SCHEDULE. 
REPEAL or ENAOTMENTS. 
( See section 127. ) 











Year.| No. Short title. , Extent of repeal. 
1869 y| the Indian Articles of War. The whole. 
-1875 y | The Unattested Sepoys Act, 1876. Ditto. 
1881 XU | The Amending Act, 1891. ; So much of section 2, sub-fection (2), and 
i the Segond Schedule as relates to the 
` . Indian Articles of War. 
‘1894 XII | The Indian Articles of War Amend- | The whole. 
ment Act, 1894. - 
“1897 XIV | , The Indian Short, Titles Act, 1897. So much of section 2 and the Schedule a8 
r relates to Act V of 1875. 


-1900 The Indian Articles of War Amond- ` Tho whole. 
sni ¢ ment Act, 1900. 


“1901 The Indian Articles of War Amend- | Ditto. 
5 cnt Act, 1901, 
XIU 


The Indian Articles of War Amend- | Ditto 
ment Act, 1904, 


19 Yy | The Indian Articles of War Amend- | Ditto 
ment Act, 1905. 





ACT NO. IX OF 1911. 


REORLVED ‘THE ASSENT OF THE Governor GENERAL 
on THS 167TH Maros 1911. 
An Act further to amend the Births, Deaths and Marriages 
Registration Act, 1886. 
Wueasas it is expedient further to amend the Births, Deaths and Martiages 
Registration Act, 1886 ; It is hereby enacted as follows :— 
i 1. This Act may be called the Births, Deaths and Mar- 
riages Registration ( Amendment ) Act, 1911. 
drendaent ot meee 2. In section 22 of the Births, Deaths and Marriages 
Hon 22 of Act VI of Registration Act, 1886, the following amendments shall be 
1886. made, namely :— 
(1) To sub-section (Z) of the said section the sallow ing said proviso shall 
be added, namoly :— 
A 10 


Short title. 
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“ Provided that it shall not be necessary for the person giving notice to 
attend before the Registrar or to sign the entry in the register if he has given 
such notice in writing and has furnished to the satisfaction of the Registrar such 
evidence of his identity as may be required by any rules made by the Local Go- 
vernment in this behalf. ” 

(2) In sub-setion (2) of the said section, after the word “signed” the words 
“ or the conditions specified in the proviso to sub-section (Z) have been complied 
with ” shall be inserted. 

Amendment of sec- 8. In section 26 and in section 28 of the said Act, for 
tions 26 and 28, the words “ Governor General in Council” the words 

“ Local Government ” shall be substituted. 

“© Bubstitutio®’ of new 4, For section 86 of the said Act the following section 
Kection B6 shall be substituted; namely :— 

“36. (Z) The Local Government may make rules to 
carry out the purposes of this Act. 
(2) In particular and without prejudice to tha Senerality of the foregoing 
power, such rales may— 9 

(a) fix the fees payable under this Aot ; ` 

(b) prescribe the forms required for the purposes of this Aot; ° 

(c) presoribe the time within which, and the modo in which, persons autho- 
rized under this Act to give notice of a birth or death to a Registrar of Births and 
Deaths must give the notice ; N 

(d) prescribe the evidence of identity to be furnished to a Registryr of 
Births and Deaths by persons giving notice of a birth or death in cases wAere 
personal attendance before such Registrar is dispensed with ; 

(e) prescribe the registers to be kept and the form and manner in which Ii 
gistrars of Births and Deaths are to register births and deaths under this Act, 
and the intervals at which they are to send to the Registrar General of Births, 
Deaths and Marriages trne copies of the entries of births and deaths in the re- 
gisters kept by them; 

(J) prescribe the conditions and circumstances on and in which Registrars 
of Births and Deaths may correct entries of births and deaths in registers kept 
by thom ; - 

(g9) presoribe the particulars which the descriptive list or lists to be prepared 
by the Commissioners appointed under Chapter V are to contain, and the manner 
{n which they are to refer to the registers or records, or portions of registers or 
records, to which they relate; and 

(4) prescribe the custody in which those registers or records are to be kept. 

. (8) Every power to make rules conferred by this Act is subjeat to the oon: 
dition of the rules being made after previous publication. 


Rules. 
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geo ` 
v Yu rules made under this Act shall be published in the local official 
d on such publication shall have effect as if enacted in this Act. is 






oor OAN 87, 5. Section 37 of the said Act is hereby repealed. 
qnd 07 10 Sgr 


oun pog Sandee 6. All rules heretofore made under the said Act by the 


jarposoosd eyg Governor General in Council shall, after the commence 
| £8 pueyys oF 80 ment of this Act, be deemed to have been made by the 
a ojeq Sureq 400 $ Local Government. 
u, Jeps0 £q ‘vw 
2 


ACT NO, X OF 1911. 


VED THE ASSENT OF THE GOVERNOR GENERAL 
ON THE 22ND Maron 1911. 
solidate and amend the law relating to the prevention of 
lic méetings likely to promote sedition or to cause 
a disturbance of public tranquility. 
it is expedient to consolidate and amend the law relating to the 
f public meetings likely to promote sedition or to cause & disturbance 
nquility ; It is hereby enacted as follows :— 
meee EA 1. (Z) This Act may be called the Preventign of Sedi, 
tious Meetings Act, 1911. 
It extends to the whole of British India, but shall have operation 
f such Provinces or parts of Provinces as the Governor General in Council 
from time to time notify in the Gazette of India. 
2. (1) The Local Government may, with the previous sanction of the Go. 
Power of Local Go- Vernor General in Council, by notification in the local 
vernment to notify pro- official Gazette, delare the whole or any part of Provnice, 
claimed areas. in which this Act is for the ttme,being in operation, to be 
a proclaimed area. 
(2) A notification made under sub-section (7) shall not remain in force for 
more than six months, Lut nothing in this sub-section shall be deemed to prevent 
d the Local Government, with the previous sanction of the Governor General in 
Council, from making any further notifications in respect of the same area from 


time to time as it may think fit 
3. (1) In this Act, the expression “public meeting ” 


means a meeting which is open to the public or any olass 
or portion of the publio. 

(2) A meeting may be a public meeting notwithstanding that it is held in 
a private place and notwithstanding that admission thereto may have been res- 
itioted by ticket or otherwise. 





















Definition. 
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Notice to be given of 4. (I) No public meeting for the furtherance or discus. 
public meetings, sion of any subject likely to cause disturbance or public 
excitement or for the exhibition or distribution of any writing or printed matter 
relating to any such subject shall be held in any proclaimed area— 

(a) unless written notice of the intention to hold such meeting and of the 
time and place of such meeting has been given to the District Magistrate or the 
Commissioner of Police, as the case may be, at least three days proviously ; or 

(b) unless permission to hold such ‘meeting has been obtained in writing 
from the District Magistrate or the Commissioner of Police, as the case 
may be. 

(2) The District Magistrate or any Magistrate of the firs 

Power of Magistrate by the District Magistrate in this behalf 
t8 cause, report to be writing, depute one or more Police officer 
taken, the fank of Head Constable, or other pe 
such meeting for the purpose of causing a report to be taken 

(3) Nothing in this section shall apply to any public me 
any statutory or other express legal autho 
meetings convened by a Sheriff or to any p 
or class of public meetings exempted for that purpose by the Local 
by general or special order. 


5- The Distiict Magistrate or the Commissioner of Paara th 
Power to ‘prohibit be, may at any time, by order in writing, of whi 
public meetings. notice shall forthwith be given, prohibit any publi 
ing in a proclaimed area if, in his opinion, such meeting is likely to pr 
sedition or disaffection or to canse a disturbance of the public tranquiliiy. 
6. (1) Any person concerned in the promotion or conduct of a public me 
ing held in a proclaimed area contrary to the provisions o 
section 4 shall be punishéd with imprisonment for a term 
which may extend to six months, or with fine, or with both. 
(2) Any public meetihg which has been prohibited under section 5 shall be 
deemed to be an unlawful assembly within the meaning of Chapter VIII of the 
‘ Indian Penal Code and of Chapter IX of the Code of Criminal Procedure, 1898, 
7. ` Whoever, in a proclaimed area, in a public place ora place of public 
Penmty for delivery Tesort, otherwise than at a public meeting held in accord- 
of speeches in public ance with, or exempted from, the provisions of section 4, 
places. without the permission in writing of the Magistrate of the 
District or of the Commissioner of Police, as the case may be, previously 
obtained, delivers any lecture, address or speech on any subject likely to cause 
disturbance or public excitement to persons then present, may be arrested without 
warrant and shall be punished with imprisonment for a term which may extend 
to six months, or with fine, or with both, 
















Exception. 


Penalties, 
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Pi 8. No Court inferior to that of a Presidency Magistrate 
Cognizance of 
ne rg nee or of a Magistrate of the first class or Sub-divisional Magis- 
trate shall try any offence against this Act. 
9. The Prevention of Seditious Meetings Act, 1907, and 


Repeal 
ales the Continuing Act, 1910, are hereby repealed. 


ACT NO. XI OF 1911. 


REORIVED THE ASSENT OF THE GOVERNOR GENERAL 
ON THE 21st Marcu 1911. 
An Act to amend the Indian Universities Act , 1904. 
_ Warns it is expedient to amend the Indian Universi ties Act, 1904 ; It Ts 
- hereby enacted as follows :— g 
1. This Act may be cdlled the Indian Universities 
( Amendment ) Act, 1941. . 
Amendment of section 2. To section 6, sub-section (2), of the said Act, the 
8, Act VIII of 1904. following proviso shall be added, namely :— 

“ Provided that, in the case of the University of Allahabad, the Chancellor 
may direct that such number as he may specify of the ordinary Fellows referred 
to in clause’ (a) shall be elected by the Senate, and the remainder iy registered 
Graduates. i 


ap ahaa ots 
f ACT No. XIL OF 1901. 


Je s REORIVED THE ASSENT OF THE GOVERNOR GENERAL 
ON THE 247TH Maron 1911. 
i “+ An Act to consolidate and amend the law regulating labour in factories. 


. Wuerxzas it is expedient to consolidate and amend the law regulating labour 
in factories ; It is hereby enacted as follows :— 


CHAPTER I. 
PRELIMINARY. 


Short title, com-, 1. (Z) This Act may be called the Indian Factories Aot, 
mencement and extent. 1911. 
(2) It shall come into force on the first day of July 1912; and 
(3) It extends to the whole of British India, including British Baluchistan 
and the Sonthal Parganas. 
2. In this Act, unless there is anything seraiki in 
the subject or context,— 


Short title, 


“Definitions, 
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(7) “ child ” means a person who is under the age of 
fourteen years ; 

(2) a person who works in a factory, whether for wages 
or not,— 

(a) in a manufacturing process or handicraft, or 

(b) in cleaning any part of the factory used for any manufacturing process 
or handicraft, or 

(c) in cleaning or ailing any part of the machinery, or 

(2) in any other kind of work whatsoever, incidental to or connected with, 
the manufacturing process or handioraft, or connected with the article made or 
otherwise the subject of the manufacturing process or handioraft therein, 
shall be deémed to be employed therein : 

Explanation.—The term “ manufacturing process ” shall be deemed to in- . 
clude the baling of any material for transport : 

(3) “ factory ° means any premises wherein, or within the prooinaté of 
which, steam, water or other mechanical power or electri- 
cal power is used in aid of any process for, or incidental 
to, making, altering, repairing, ornamenting, finishing or otherwise adapting for 
use, for transport or for sale any article or part of an article : 


n" child. ” 


“ Employed. ” 


“ Factory, ” 


' 
y @ 


“ Inspector ” (4) “ inspector ” includes an additional inspector : 


(6) “ mill-gearing” includes every shaft, whether upright, oblique or 
horizontal, and every wheel, drum, pulley, rope, \chain, 
wire, driving strap or band by which the motion of the \first 
moving power is communicated to any machine appertaining to any manufact Į- 
ing process : 


“ Mill-gearing. ” 


(6) “ occupier ” includes a managing agent or ea 
person authorised to represent the occupier : 

(7)° “ prescribed ” means prescribed by this Act or by 
rules made thereunder : 
(8) “system of shifts ” means a system of relays in which the time of the 
begining and ending of the period or periods of the employ- 
ment of each person is fixed for each relay : 
(9) " textile factory ” means a factory wherein is carried on any process 
for, or incidental to, making, altering, repairing, ornament- 
ing, finishing or otherwise adapting for use, for transport or 
for sale cotton, wool, hair, silk, flax, hemp, jute, tow, china-grass, cocoa-nut fibre 
or other like material, either separately or mixed together or mixed with any 
other material, or any fabric made thereof : 

Provided that the term “ textile factory” shall not be deemed to include 

the following factories, namely :~ocloth-printing works, bleaching and dyeing 


“ Oceupicr. ” 


“ Prescribed. ” 


“ System of shifts. ” 


“ Textile factory ” 
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‘works; lace warehouses, paper mills, fax soutch mills, silk filatures, factories for 
ginning cotton, decorticating fibre, pressing cotton, jute or other fibre, rope works 
pnd hat works,- 


Application of Act, 8. (I) Nothing in the following chapters shall apply to— 


(a) any mine subject to the operation of the Indian Mines Act, 1901, or 

(b): any electrical generating or transforming station, or 

(c) any indigo factory, or 

(d) any factory situated on and used solely for the purposes of a tea or coffee 
plantation, or . 
i (e) any factory wherein on no day in the year are more than forty-nine per 
Sons simultaneously empléyed : RE j 

Provided that the Local Government may, subjecto the control of the Go- 
_vernor General in Council, by notification in the lbcal official Gazette, apply tc 
any factory or class of factories, wherein any specified number of persons, not 
being less than twenty, are on any day simultaneously employed, all or any of 
the provisions of this Act which would, save for clause (e) of this sub-section, 
have applied. : 
(2) The provisions of Chapters IV and V and sections 35 and 36 shall not, 
unless the*Local Government by order in writing otherwise directs, apply to any 
person employed solely in any place within the Precincts of a factory, not being 
a cotton reeling-room or winding-room, in which place no steam, water or other 
mechanical power or electrical power. is. used in aid of the manfacturing process 
carried on in such factory, or in which such power is used solely for the purpose 
of pacing or working any appliances in connection with the bringing or taking 
~ goods into or out of the factory. 





f - CHAPTER IL. 


’ INSPECTORS AND CERTIFYING SURGEONS. 


7 (1) The Local Government may, by notification in local official Gazette, 
appoint such persons as it thinks fit to be inspectors of 
factories within such local limits as it may assign to them 
respectively, 

(2) No person shall be appointed to be an inspector under sub-section (2), 
or, having been so appointed, shall continue to hold the office of inspector, who is 
or becomes directly or indirectly interested in a factory or in any process or busi- 
ness carried on therein or in any patent or machinery connected therewith. 

(3) The District Magistrate shall be an inspector under this Act. 

(4) The Local Government may also, by notification as aforesaid, and sub= 
ject to the control of the Governor General in Council, appoint such public officors 


Inspectors, 
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as it thinks fit to be additional inspectors for all or any of the purposes of this Act 
within such local limits as it may assign to them respectively. 

(5) In any area where there are more inspectors than one, the Local Govern. 
ment may, by notification as aforesaid, declare the powers which such inspectors 
shall respectively exercise, and the inspector to whom the prescribed notices are 
to be sent. 

(6) Every inspector shall be deemed to be a public servant within the mean- 
ing of the Indian Penal Code and shall be officially subordinate to such authority 
as the Local Government may indicate in this behalf. 

5 Subject to any rules in this behalf, an inspector may, 
5 within the local limits for which he is appointed, — 

(a) enter, with such assistants (if any) as he thinks fit, any place which is, or 
which he has reason to believe to be, used’ as a factory ; 

(b) make such examination of the premises and machinery and of any pre- 
scribed registers, and take on the spot or otherwise such evidence of any persons 
as he may deem necessary for carrying out the purposes of this Act ; and 

(c) exercise such other powers as may be necessery for carrying out the pur- 
poses of this Act: 

Provided that no one shall be required under this section to, answer any 
question or give any evidence tending to criminate himself. ‘ 

6. Th% Local Government may appoint such qualified medical practitioners 

oe as it thinks fit to be certifying surgeons for the purposes of 
Certifying surgeons. hig Act within such local limits as it may assign ta them 
respectively. n 

7. (1) A certifying surgeon shall, at the request of any person desirous of 
being employed in a factory situated within the local mits 
for which he is appointéd, or of the paront or guardian of, 
such person, or of the manager of the factory in which such person desires to be 
employed, examine such person and grant him a certificate in the prescribed form, 
stating his age, as nearly as it can be ascertained from such examination, and 
whether he is fit for employment in a factory. 

(2) Where a certifying surgeon refuses to certify that a person is fit for em- 
ployment in a factory, he shall, if required by such person, or his parent or guar- 
dian, or the manager of the factory in which such person desires to be employed, 
state in writing his reasons for such refusal. 

8, A certifying surgeon may authorize any person practising medicine or 

Delegation of certify- surgery to exercise the functions assigned to him by section 
ing surgeon's functions 7, and may revoke such authority : 

Provided that no certificate granted under this section shall, unless confirmed, 
oh personal examination of the person named therein, by the certifying surgeon 
who conferred the authority, be valid ufter the first date stibsequent to the grant 


Powers of inspector, 


Grant of certificate. 
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thereof on which such certifying surgeon visits the factory in which tl 


n * 


“named therein is employed. 
CHAPTER III. 
HEALTH AND SAFETY. 
Sanitary provisions. 9. The following provisions shall apply to every f 


_ (a) it shall be kept olean, and free from effluvia arising from any dra 
or other nuisance ; 
(b) it shall not be so overcrowded while work is carried on therein 
dangerous or injurious to the health of the persons employed therein ; 


_ (e) it shall be ventilfted in such a manner as to render harmleds, £ 
practicable, any gases, vapours, dust or other impurities* generated in the 
of the work carriéd on therein that may be injurious to health. 

10. Ifin a factory, in which any process is carried on by which dust 
Provision as to venti- impurity is generated and inhaled by the workers - 
lation by fans in cert jurious’extent, it appears to the inspector that such 
factories. / tion could be to a great extent prevented by the 
fan or other nfechanical means, the inspector may serve on the manage 
factory an ofder in writing, directing that a fan-or other mechanical me 
proper construction for preventing such inhalation be provided, meintai 
used before a specified date. 


ear f Lighting. 11. (Z) Every factory shall be sufficiently lighted 


{o (2) In the case of any factory which is not in the opinion of the insp 
lighted, the inspector may serve on the manager of the factory an order in 
oe the measures which he considers necessary for the attainment of 

cient standard of lighting, and requiring him to carry them out beforea s 
j date. sare : 
' ‘12, (a) In any factory in which humidity of the atmosphere is prodi 
Purity of water used artificial means, the Water used for the purpose of pr 

„for humidifying. humidity shall-be taken either from a public su 
drinking water or from some other source‘of water ordinarily used for drin!) 
shall be effectively purified before being used for the purpose of pri 
humidity. 

(2) In the case of any factory in which any water required under sub: 

(1) to be effectively purified is not in the opinion of the inspector so purifi 
inspector may serve on the manager of the factory an order in writing spe 
„the measures which he considers necessary for effectively purifying the wa 
‘requiring him to carry them out before a specified date, 

all í 
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13. Every factory shall be provided with sufficient and suitable latrine 

Provision of latrines ®@¢commodation, and, if the Local Government so requires, 

and urinal accommoda- with separate urinal accommodation for the persons employ- 
Hoe, ed in the factory :— 

Provided that the inspector may, subject to such conditions as the Local Go- 
vernment may lay down in this behalf, by an order in writing exempt any factory 
from the provisions of this section. a 

14. -` In every factory there shall be maintained a sufficient and suitable 
supply of water fit for drinking for the use ofthe persons 
employed in the factory. 

15. In every factory, the construction of which is commenced after com. 

Poors of faetory to mencement of this Act, the doors. of each room in which 
open outwards. more,than thirty persons are employed shall, except in the 
case of sliding doors, be constructed so as to open outwards sx 

. Provision of means 16. (1) Every factory shall be provided with -such means 
of escape in case of fire. of escapo in case of fire for the persons employed therein as 
can reasonably be required in the circumstances of each case. 

(2) In the case of any factory which is not in the opinion of the inspector so 
provided, the inspector may serve on the manager of the factory an” order in writ: 
ing, specifying the measures which he considers necessary for providing such 
means of escape, and requiring him to carry.them out before a specified -date. 

17. No person shall smoke, or use a naked light or cause or. permit 

Precautions against any such light to be used, in the immediate vicinity “of any 
Sr, inflammable material in any factory. 

18. (1) (a) Every fly-wheel directly connected with a steam-engine, water- 

wheel or other mechanical power or, electrical power in aR 
part of the factory and every part ofany water-wheel or Y 
engine worked by any such power, X 

(b) every hoist or teaglẹ and every hoist-well, trap-door or other similar open- 
ing near which any person is liable to pass or be émployed, and 

(c) every part of the machinery which the Local Government may by rule 
require to be kept fenced, 

shall be securely fenced. d 

@) Hin any factory there is any other part of the machinery or mill-gearing 
which may in the opinion of the inspector be dangerous if left unfenced, the in. 
spector may serve on the manager of the factory an order in writing, specifying 
the measures which he considers necessary for fencing such part in order to remove 
the danger, and requiring him to carry thom out before a specified date. 

(3) All fencing must be constantly maintained in an efficient state while the 
parts required to be fenced are in motion or use, except where they are under re- 
pair or are under examination in connection with repair or are necessarily exposed 


Water-supply 


Fencing, 
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for the purpose of cleaning or lubricating or for altering the gearing or arrange- 
ments of the parts of the machinery. 


(4) Such provisions as may be prescribed shall be made for the protection 
from danger of persons employed in attending to the machinery or boilers of any 
factory. 

19. No woman or child shall be allowed to clean any part of the mill-gearing 

Prohibition of cm- or machinery of a factory while the same is in motion by the 
ployment, of women and . : . 
children in certain action of steam, water or other mechanical power or electri- 
dangerous work, cal power, as the case may be, or to work between the fixed 
and traversing parts of any self-acting machine while such machine is in motion by 
the action of any power above described, 


Prohibition of employ- 26. No woman or child shall be allowed to clean any 
shee wt Ed part of a factory efor pressing cotton in which a cotton- 
openerg are at work. opener is at work : i 

Provided that, if the feed-end of a cottomopener is in a room separated from 
the delivery end by a partition extending from the floor to the roof, women and 


chidren may be employed in the room in which the feed-end is situated. 


CHAPTER IY. 
` A 
fe i Hours oF EMPLOYMENT AND HOLIDAYS. 

í, (Z) In every factory there shall be fixed for each working day, at inter- 
Poyfodicnl stoppage vals not exceeding six hours, periods of not less than half an 

of work. hour, during which all work shall be discontinued, 

/ (2) Nothing in sub-section (7) shall apply to— 
(a) any work performed by arty person while employed in accordance with a 
j system of shifts approved by the inspector, or 


i (b) the work of sizing, calendering, finishing, sewing or tailoring in textile 


| 


: 


factories, or in cloth-printing works, or in bleaching or dyeing works, or 

(e) work on urgent repairs executed in railway or tramway workshops or run- 
ning sheds, or in engineering works or ship-repairing works, or 

(d) any work mentioned in Part A or in Part B of Schedule I, or e. 

(e) the factories mentioned in Part C of the said Schedule. 

(3) Where it is proved to the satisfaction of the Local Government — 

(a) that any class of work not specified in Part A of Schedule I is of an urgent 
nature or is such as in the interests of efficiency is commonly performed while the 
main manufacturing process of the factory is discontinued, or 

(6) that there is in any class of factories not specified in Part B of the said 
Schedule any work which necessitates continuous production for technical 
reasons, or 
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(e) that any class of factories not specified in Part © of the said Schedule re 
quires, by reason of the exigencies or special circumstances of the trade carried on 
therein, an uninterrupted working day, 
the Local Government may, subject to the control of the Governor General in 
Council, by notification in the local official Gazette, exempt,— 

in case (a), such class of work, f 

in case (6), work of the nature described in such class of factories, 

in case (c), such class of factories, ; 
rom the provisions of sub-section (Z) on such conditions, if any, as it may impose, 

22. (Z) No person shall be employed in any factory on a 
Sunday, unlesse— 


e (a) heehas had, or will have, a holiday for a whole day on one of the three 
days immediately preceding or succeeding the Sunday, and 

(b) the manager of the faqtory has previous to the Sunday or the substituted 
day, whichever is earlier, given notice to the inspector of his intention so fo cm- 
ploy the said person and of the day which is to be substituted and hag at the 
same time affixed a notice to the same effect in the place mentioned in section 36. 

(2) Nothing in sub-section (Z) shall apply to work on urgent. repairs executed 
in railway or tramway workshops or running sheds or in engineering works or 
ship repairing works. Iaa 

(3) Nothing in sub-section (7) shall apply to any person gempléyed on any 
work specified in Part A of Schedule I or in Part A of Schedule IT “OR to any 
factory specified in Part B of Schedule II. N 

(4) Where it is proved to the satisfaction of the Local Government— \ 

(a) that any class of work not specified in Part A of Schedule Lis of an ute 
nature or is such as in the interest of efficiency is commonly performed while the 
main manufacturing process of the factory is discontinued, or 


Weekly holiday. 


\ 


(6) that there is in any class of factories nòt specified in Part A of a 


I any work which necessitates continuous production for technical reasons, or | 

(c) that any class of factories not specified in Part B of Schedule IL supplies 
the public with articles of prime necessity which must be made or supplied every 
day, or 

(d) that in any class of factories the work performed, by the exigencies of the 
trade or by its nature, cannot be carried on except at stated seasons, or at times 
dependent on the irregular action of natural forces, 7 
the Local Government may, subject to the control of the Governor Genera! in 
Council, by notification in the local official Gazette, exempt,— 

in case (a), such class of work, 

in case (/), work of the nature described in such class of factories, and 

in cases (o), and (d), such class of factories, from the provisions of sub-section 
(1), on anch conditions, if any as it may impose, es 


\ 
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Employment of 23. With respect to the employment of children in 
children. factories the following provisions shall apply :— 

(a) no child shall be employed in any factory unless he is in possession of a 
certificate granted under section 7 or section 8 showing that heis not less than 
nine years of age and is fit for employment in a factory, and while at work carries 
either the certificate itself or a token giving reference to such certificate ; 

(b) no child shall be employed in any factory before half-past five o'clock in 
the morning or after seven o'clock in the evening ; 

(e) no child shall be employed in any factory for more than seven hours in 
any one day. 

Employment of 24. With respect to the employment of women in 
momen, factories the following provisions shall apply :— 

(a) no woman shall be employed in any factory before half-past hve o’clock if, 
the morning or after seven o’clock in the evening ; i 

(b) no woman shall be employed in any factory for more than eleven hours in 
any one day. i 

25. No person shall employ, or permit to the employed, in any factory any 

Prohibition of em- Woman or child whom he knows or has reason to believe, to 
ee a have already been employed on the same day in any other 
on same day. A factory. 

Hours of employment 26 The manager ofa factory shall fix specified hours 
of women and childéen for the employment of each woman or child tmployed in 
to Renmedy such factory, and no woman and child shall be employed ex- 

£ cept during such hours. 

Nothing in section 24 or section 26 shall apply to any woman in any 

Beatin to provi- factory for gaining or pressing cotton, in which such num- 
signs relating to em- ber of women are employed as are in the opinich of the 

a of women. inspector sufficient to make the hours of employment of each 
woman not more than eleven in any one day. 


CHAPTER V., 
SPECIAL PROVISIONS FOR TEXTILE FACTORIES. 


Limitation of hourg 28. No person shall be employed in any textile factory 
oE Fork: for more than twelve hours in any one day. 


Limits between which 29. (1) No person shall be employed in any textile 
a person may be em- factory before half-past five o’clock in the morning or after 
ployed. seven o’clock in the evening. , 

(2) Nothing in the sub-section (7) shall apply to any person while employed 
in accordance with a system of shifts approved by the inspector, 
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Exceptions from sec- 80. (1) Nothing in section 28 or section 29 shall apply 
tions 28 and 29, to— 

(a) the work of calendering, finishing, sewing or tailoring, or 

(L) the work of cloth-printing, bleaching or dyeing or 

(c) any work specified in part A of Schedule I. 

(2) Where it is proved to the satisfaction of the Local Government that any 

. work not specified in Part A of Schedule I is of an urgent nature, or is such as in 
the interests of efficiency is commonly performed while the main manufacturing 
process of the factory is discontinued, the Local Government may, subject to the 
control of the Governor General in Council, by notification in the local official 
Gazette, exempt any person employed on such work from the operation of section 
28 or section 29 on euch conditions, if any, as it may #mpose. 

Limié of use of $1, (Z) The period for which mechanical power or elec- 
machinery. trical power is used in any textile factory shall not in any 
one day exceed twelve hours. i 

(2) Nothing in sub-section (7$ shall apply to any mechanical power or elec- 
trical while being solely used in aid of the work performed by any person employ- 
ed in accordance with a system of shifts approved by the inspector. 

(3) Nothing in sub-section (Z) shall apply to any mechànical power or 
electrical power required in connection with any work specified in \suB-section (1) 
of section 30 or in connection with any work which is exempted ‘by the Local 
Government under sub-section (2) of the same section. ie 

Limitation of hours 32. No child shall be employed in any textile fačtory for 


of children. more than six hours in any one day. Ri 


CHAPTER VI. 


NOTICES AND REGISTERS. 


Prr eee 33. (1) Every person occupying a factory shall,— 


(a) in the case of existing factories, within one month after the commence- 
ment of this Act, or 
. (b) in the case of a factory which starts work after the commencement of this 
Act, within one month after he begins to occupy the factory, 
send to the inspector a written notice containing 
(i) the name of the factory and of the place where it is situate, 
(ii) the address to which he desires his letters to be directed, 
(iti) the nature of the work performed in such factory, 
(iv) the nature and amount of the moving power therein, and 
(v) the name of the person who shall be deemed to be the manager of the 
factory for the purposes of this Act : 
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Provided that in the case of a seasonal factory such notice shall be sent on or 
before the date of starting work for each season 

(2) If the manager of the factory is changed, the occupier shall send to the 
inspector, within seven days from the date on which the change: is made, written 
notice of the change. 

(3) During any period for which no person has been designated as manager 
ofa factory under this section, the occupier shall himself be deemed. to be the 
manager of the factory for the purposes of this Act. 

34, When any accident occurs in a factory causing death or bodily injury, 
Notice to be given of whereby the person injured is prevented from returning to 
acetone his work in the factory during the forty-eight hours next 
after the occurrence of the accident, the manager shall send’ notice of the accident | 
to such authorities in such form and within such time as may be prescribed, * 

35. In every factory there shall be kept, in the prescribed form, a register 
i of the children (if any) employed in such factory, and of the 
nature of their respective employment. 

36. (1) There shall be affixed in some conspicuous place near the main 

Aflixing of abstract entrance of every factory, in English and in the language of 
and notices. the majority of the operatives in such factory, the prescrib- 
ed abstracts Of this Act and of the rules made thereunder, and also a notice con- 
taining the standing orders of the factor, upon the following matters, gee — 
(a) the; ‘time of beginning and ending work on each day ; 

(b) the periods during which all work is discontinued under section 21 ; 
ht hours of beginning and ending work for each shift (if any) ; and 
( 


Register of children. 


the hours of employment of women and children respectively, if not em- 

in shifts, 
(2) Avcopy of the said notice shall be sent to the inspector within one 
nth of the commencement of this Act, or, in the case of a factory which starts 
ork after the commencement of this Act, within one month of commencing work. 
(8) The said notice shall be correctly maintained and kept up to date, and 
intimation of any change therein shall be sent by the manager to the inspector 

within seven days. 

(4) Nothing in this section, except in so far as it relates to affixing the pres 
cribed abstracts of this Act and the rules made thereunder, shall apply to ay 

seasonal factory.- 


ploy 








CHAPTER VI. 
RULES. 
37. (1) Subject to the control of the Governor General in Council, the Local 
Government may make rules for the purpose of carrying 
into effect’the provisions of this Act, 


Power to make rules. 
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(2) In particular, and without prejudice to the generality ofthe foregoing 
power, such rules may provide for — 

(a) the inspection of factories ; 

(b) the manner in which inspectors are to exercise the powers conferred on 
them by this Act ; 

(c) the duties to be performed by certifying surgeons ; 

(d) the form of the certificate prescribed by section 7, the grant of a dupli- 
cate in the event of loss of the original certificate, and the fee, if any, to be charg- 
ed for such duplicate ; 

(a) the methods, including lime-washing. painting, varnishing and washing, 
to be adopted in order to secure cleanliness and freedom from effluvia ; 

(F) the proportion which the number of cubic, feet of space in any room 
shall bear to the number, of persons employed at one time therein ; 

(g) standards of ventilation, and the’methods to be adopted in order to secure 
their observance ; è 

(h) standards of latriue and urinal accommodation ; 

(i) standards of water-supply ; 

(j) the parts of the machinery to be kept fenced in accordance with section 
18, sub-section (/), clause (c), and the provisions to be made for the protection 
from danger of persons employed in attending to the machinery or boilers ; 

(k) the form of the notice prescribed by section 34, and the time within 
which and‘the authorities to whom it shall be sent ; 

(2) the form of the register prescribed by mention 35 ; 

(m) the abstracts of the Act and of the rules required by section 36 

(n) the procedure to be followed in presenting and hearing appeals under 
this Act, including the appointment and remuneration of assessors ; and 

(o) the manner of service of notices and orders upon occupier or man 
of factories. 

38, The Governor General in Council may from time to time make rule 
requiring occupiers or managers of factories to furnish such 
returns, occasional or periodical, as may in his opinion be 
necessary for the effectual carrying out of this Act. 

39. 11) The power to make rules conferred by section 87, except clauses (&), 

Prior publication of (l) and (m) of sub-section (2) thereof, and by section 38 is 
sales subject to the condition of the rules being made after pre- 
vious publication, 

(2) The date to be specified in accordance with clatise (3) of section 23 of ` 
the General Clauses Act, 1897, as that, after which a draft of rules proposed to be 
made under section 37 and 38 will be taken into consideration, shall not be less 
than three months from the date on which the daft of the proposed rules was 
published for general information, . 


‘ 






Returns 
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C 40. Rules made under this Chapter shall be published in the local oficial 
Commencement of Gazette or the Gazette of India, asthe case may be, and 
rules, i shall thereupon have effect as if enacted in this Act. 


CHAPTER VIIL.. 
‘Puwatize AXD PROCEDURE. 


Penalties 4l. If in'any faotory— 



















(a) any person is employed or allowed to work contrary to any of the provi- 
sions of this Act ; 

(6) any of the provisions of section 9 are not complied with ; 5 : 

(c) latrine òr urinal accommodation in accordance + with the provisions of 
section 13 is not provided ; 

(d) a supply of water for the persons employed i is not maintained in acéord. 
ance with the provisions of section 14 ; 

(e) any door is constructed in contravention of section 15 ; 

(7) any of the provisions of section 18, subsections ( Z),( 3) and (4 ), re- 
garding fencing and the protection from danger of persons employed in attending 
to the machinery or boilers are not employed with ; 

' (9 any order of an inspector under section 10, section 11, sectien 12, sec- 
tion 16 or section 18 is not complied with ; 

(h) the register prescribed by section 35 is not kept up to date ; 

(i), ony of the provisions of section 36 are not complied with ; 

(j )- any notice or return required by this Act or by rules made thereunder 
to be furnished is not furnished ; 
the/occupier and manager shall ie Jointly and severally liable to a fine which 
y extend to two hundred rupees :* 

Provided that in cases where an appeal is allowed hy seotion 50 no prosesu- 
ion under clause (g) of this section shall be instituted until either the time pre- 
soribed by section 50 for the presentation of an appeal has expired or such 
appeal, if made, has been determined. 
` 42, (1) Where the occupier or manager of a factory is charged with pu 

Exemption, of occu- - Offence against this Aot, he shall be entitled upon com- 
pior, or manager from plaint duly made by him to have any other person whom 
liability th oertain cases. he charges as the actual offender brought bofore the Court 
at the time appointed for hearing the charge ; and if, after the commission of the 
of the offence has been proved, the ocoupier or manager of the factory proves to 
the satisfaction of the Court— 

(a) that he has used.due diligence to enforce the execution of this Act, and 

~ (b) that thé said other person committed the offence in question without hjg 
knowledge, consent or connivance, l 

a l2 
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that other person shall be convicted of the offence and shall be liable to the 
like fine as if he were the occupier or manager, and the occupier or manager 
shall be discharged from any liability under this Act. 
(2) When it is made to appear to the satisfaction of the inspector at any 
time prior to the institution of the proceedings— 
(a) that the occupier or manager of the factory has used all due diligence to 
enforce the execution of this Act, and 
(b) by what person the offence has been committed, and 
(c) that it has been committed without the knowledge, consent or conni- 
vance of the occupier or manager, and in contravention of his orders, 
the inspector shall proceed against the person whom he believes to be the actual 
offender without first proceeding against the occupier,or manager of the factory, 
and stich person shall be liable to the like fine as if he were the occupier or | 
manager. 
Penalties for certain 
offences. 


43. Any person who—~ 


(a) wilfully obstructs an inspector in the exercise of any power under sec- 
tion 5, or fails to produce, on demand by inspector, any registers or other docu- 
ments kept in pursuance of this Act or the rules made thereunder, or conceals or 
prevents or attempts to prevent any person employed in a factory frdm appearing 
before or keing examined by an inspector ; ; 

(b) smokes, or uses a naked light, or causes or permits any such light to be 
used, in the immediate vicinity of any inflammable material in contravention of 
of section 17 ; or i A . 

(c) does or omits to do any other act ptohibited or prescribed by this Act or 
any order or rule made thereunder ; a 
shall be punishable with fine which may extend to two hundred rupees. 

44, Any person who knowingly uses or attempts to use, asa certifica 
granted to himself under section 7 or section 8, a certificat 
granted to another person under either of those sections, of 
who, having procured such a certificate, knowingly allows it to be used, or an 
attempt to use it to be made, by another person, shall be punishable with fine | 


Using false certificate. 


which may extend to twenty rupees. 
45, A person shall not be liable in respect of a repetition of the same kind 
` Limit to penalty in of offence from day to day to any larger amount of fines 
case of repetition of than the highest fine fixed by this Aot for the offence, 
offence. : except— ` 
` (a) where the repetition of the offence ocours after a prosecution has been 
instituted in respect of the original offence, or 
-"(b) where the offence is one of employing or allowing to be employed two 
‘or more persons contrary to the provisions of this Aot. aca 


an 
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46. Ifa child over the age of six years is found inside any room or part of 
Presumption as to @ factory in which room or part children are employed and 
employment, in which any manufacturing process or work incidental to 
any manufacturing process is being carried on, he shall, until the contrary is 
proved, be deemed to be employed in the factory. 

‘47, (I) When an act or omission would, if a person were under or over a 
certain age, be an offence punishable under this Act, and 
such person is in the opinion of the Court apparently under 
or-over such age, it shall be on the acoused to prove that such person is not 
under or over such age. : 

(2) A declaration in writing by a certifying surgeon that he has personally 
examined a person employed in a factory and believes him to be undar or over, 
the age set forth in such declaration shall, for the purpoges of this Act, be ad- 
missible as evidence of the age of that person. 

48. (1) No prosecution under this Act, except prosecution under section 

Cognizance of 48, clause (b), shall be instituted except by or with the 
Oneness: previous.sanction of the inspector. 

. (2) No Court inferior to that of a Presidency Magistrate or of a Magistrate 
of the first class shall try any offence against this Act or any rule or order there- 
under, othe? than an offence against section 48, clause (b). 

- 49. No Oourt shall take cognizance of any offence against this Act or any 

Limitation ‘of prose- rule or order thereunder, unless complaint thereof is made 


Evidence as to age. 


cution. uf within six months of the date on which the offence is 
alleged ‘to have been committed. 
f pS 
A CHAPTER IX, 
SUPPLEMENTAL PROVISIONS. 


J 50. (1) Any person on whom an order under section 10, section 11, section 
12, section 16 or section 18 has been served may, within 
fourteen days from the date of service of the order, appeal 
against such order to the Local Government or to such authority as it may 
appoint in this behalf, who may confirm, modify or reverse any such order, 

(2) Where an inspector refuses to approve a system of shifts, he shall, if 
required by the manager of the factory, record his order of refusal with the rea- 
sons therefor, and the manager of the factory may, with fourteen days from the 

-date of such order, appeal against it to the Local Government or to such autho- 
rity as it may appoint in this behalf, who may confirm, modify or reverse any 
such order. ' 

(3) In the case of any appeal under sub-section (1) the appellate authority 

“may, and if so requested by the appellant in the petition of appeal shall, hear the 
appeal with the aid of two assessors, one of whom shall be appointed by the said 


Appeals, 
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authority and the other by such body representing the interest of the industry 
concerned as the Local Government may in this behalf prescribe : 
Provided that if no assessor is appointed by such body within the prescribed 


period, or if the assessor so appointed fails to attend at the time and place fixed | 


for the hearing of the appeal, the said authority may proceed to hear the appeal 
without the aid of such assessor, or, if it thinks fit, without the aid of any assessor. 

51. (Z) In respect of any area in which the hours of the day are not ordina- 

Special provision re- ily reckoned according to local mean time, the times and 
garding computation of hours referred to in section 2, sub-section (8), section 26 
time. and section 36 shall be reckoned according to the standard 
of time ordinarily observed in such area. 

(2) The Local Government may, by notification in the local official Gazette, 
direct that, for any specified area and during any specified months, for the morn- 
ing and evening hours méntioned in section 23, clause (b), section 24, clause (a), 
and section 29, such one of the following sets of morning and evening hours, as 
it deems suitable, reckoned according to the standard of time ordinarily observed 
in such area, shall be substituted, namely : 

five o'clock in the morning and half past six o ’olock in the evening ; 

six o'clock in the morning and half past seven o'clock in the evening ; 

half past six o’olock in the morning and eight o’clock in the evening ; 

seven o'clock in the morning and half past eight o’clock in the evening ; 

52. Ia computing the hours referred to in section 23, clause (c), section 

“Computation of hours 24, clause (b), section 28 and section 32, any interval by 
of employment. which work is interrupted for half an hour or more shall 

be excluded. 

58. The Local Government may, subject to the control of ‘the Garant 

Power to declare General in Council, by special order in writing, diredk, 
parts of a factory to be with respect to any factory or class of factories, that differ- 
separate faotories. ent branches or departments of work carried on in the same 
fadtory shall for all or any of the purposes of this Act be treated as if they were 
separate factories. 

Application to Crown 54. This Act shall apply to factories’ belonging to the: 
factories, Crown. 

“e 55. Notwithstanding anything in section 22, sub-section á ) any person 

` Special provision for may in the province of Burma be employed on Sunday for 
Burma for employment any time not exceeding four hours in cleaning the maohi- 
on Sunday. nery and apparatus in a factory, provided that he has not 
worked in the factory later than two o’clock in the afternoon on the previous day. 

56. In case of any public emergency, the Local Government may, by an 

“Power to exempt order in writing, exempt any factory from this Act to such 
from Apt, l extent and during such period as it thinks fit, 


\ 


} 
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Exercise of powers by 57. The Governor General in Council may, if he thinks 
Governor General in fit, exercise any power which is by this Act conferred upon 
at the Local Government. l 
58. No suit, prosecution or other legal proceeding shall lie against any 
Protection to persons person for anything which is in good faith done or intended 
acting under Act. to be done under this Act. 
59. The Indian Factories Act, 1881, and the Indian 
Factories Act, 1891, are hereby repealed : 
Provided that all appointments made and all certificates given under the 
said Acts shall be deemed to have been made or given under this Act. 


Repeal and savings. 





SCHEDULE I. . 
( Sea sections 21, 22, 30.) + 
PART A. 
[ See P, (2), (8): 22 (8); 30.] 


WORK OF AN URGENT. NATURE OR SUCH AS IN THE INTERESTS 
OF BFFIOIMNOY IS COMMONLY PERFORMED WHILE THE MAIN 
}ANUFAOTURING PROOESS OF THA FACTORY I8 DISCONTINUED. 

(a) Work by the supervising staff, clerks, watchmen or messengers ; 

(b) work in the mechanic shop, the smithy or foundry, the boiler- house, 
the engine-room or power-house, or in connection with the mill-gearing, the 
electrio driving or lighting apparatus, mechanical or electrical lifts, or the 
stearh or water pipes or pumps ; 

(c) work on the cleaning of walls, ceilings or other portions of factory 
btildings, tanks, wells, humidifying or ventilating apparatus, tunnels, blow-room 
fines or line-shaft alleys or of galleries in ginning factories ; ; 

(d) work by persons engaged in oiling, examining or repairing or in super- 
vising or aiding in the oiling, examination or repair of any machinery or other 
thing whatsoever which is necessary for the carrying on of the work in a factory ; 

ee ene cleaning is' not included in the terms “examining” 
or “ repairing ” 

(¢) work on ‘the processes of aie bundling or baling of finished articles 
or the receiving or despatching of goods. _ 

PART B. 
[ See section 21 (2), (3). ] 
Work NECESSITATING CONTINUOUS PRODUCTION FOR TECHNICAL REASONS 
LIN THE FOLLOWING FAOTORIRS, NAMELY ; $ 
~ Tanneries. 
Sugar refineries.. 
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Breweries. 
Distilleries. 
Oil refineries. 
Oil mills. 
Cement works. 
Cloth-printing works. 
Bleaching and dyeing works. 
Carbonic acid gass work. 
Chemical works. 
Glass works. 
Papermills. - 
e Shellac factories. 
Potteries. 
Blast furnaces, ore smelting works, or works for the 
manufacture of iron or steel or other metals. ` 


PART C. 
[ See section 21 (2), (3.) | 


FACTORIES WHIOH BY BRASON OF THR RYIGENOISS OR THE SPEOLAL 
OIRCUMSTANORS OF THE TRADE CARRIED ON THEREIN REQUIRE,® 
AN UNINTERRUPTED WORKING DAY, NAMELY : ; 
Flour mills, 
Rice mills. y 
Letter-press printing works. N 
Dairies. ‘ 
Bakeries. i k 
Ice factories. 
The mints. 


Ggs works. 


Air-compressor stations. 
Water works or water-supply pumping stations. 





SCHEDULE IL 
( See section 22. ) 
PART A. 
[ See section 22 (3), (4). ] 
WORK NECESSITATING OQNTINUOUS PRODUCTION FOR TEORNIOaL 
REASONS IN THE FOLLOWING FACTORIES, NAMELY :— 


Tanneries. 
Sugar refineries. 


i 
/ 
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. Breweries. 
Distilleries. 
Oil refineries. 
Cement works. 
` Carbonic acid gas works, 
Chemical works, 
Glass works. 
Shellac factories. 
Potteries. 
Blast furnaces, ore smelting works or works for the 
manufacture of iron or steel or other metals. 
PART B. 2 
[ See section 22 (8), (4).] . 
- FẸAOTORIES WHIOH SUPPLY THE PUBLIO WITH ARTIOLES OF PRIME NECESSITY 
WHICH MUST BE MADE OR SUPPLIED EVERY DAY, NAMELY : 
Ice factories. 
Dairies. 
Bakeries. 
Gas works. 
Air-compressor stations. 
. Water-works or water-supply pumping staslons. 
va as 
ACT NO. XIII OF 1911. 


RECEIVED THE ASSENT OF THE GOVERNOR GENERAL 
ON THE 18TH NEPTEMBER 1911. 
An Act further to amend the Indian Ohristian Marriage Act, 1872. 
Wueruas it is expedient further to amend the Indian Christian Marriage 
Act, 1872; It is hereby enacted as follows :— P 
1. This Act may be called the Indian Christian 
Marriage ( Amendment ) Act, 1911. : 
Substitution of new 9. For section 81 of the Indian Christian Marriage 
section 81, Act XV of Act, 1872, the following section shall be substituted, 
1018; . namely :— i 
«81. The Registrar General of Birth, Deaths and Marriages and the 
Certificates of certain ° Officers appointed under section 56 shall, at the end of every 
marriages for Secretary quarter in each year, select, from the certificates of mar. 
of State, riages forwarded to them, respectively, duriug such quarter, 
the certificates of the marriages of whioh the Governor General in Council may 
desire that evidence shall be transmitted to England, and shall send the same 
certificates, signed by them respectively, to the Secretary of State for India, ” 





Short title. 


96 "nied Bolpay Law Reporte: © >} (vob xh. 


ACT No. XIV OF 1911. 


' RECEIVED THE AssENT OF THE GOVERNOR GENERAL 
ON THE 187H SxpremBuR 1911. 
An Act further to amend the Oourt~fees Act, 1870. 

Wares it is expedient further to amend: the Court-fees Act, 1870; It is 

hereby enacted as follows :— - 
1. This Act may i called the Court-fees (Amendment) 

. Act, 1911, 
' “ameridment of Sche' 2 In Schedule IT of the Court-fees Act, 1870, after 
dulo M, Act VIT of 1870. article I the following article shall be inserted, namely :— 


Short title. 






“1A! Application to When the Court grants the appli- 
any Civil Court: that | cation and is of opinion that the 
records may be ‘called | transmission of auch records in- 
for from another Court. | volves the use of the post, 


i 


Twolve annas in addition to any 
fee levied on,the application under 
clause (a), clause (b) or clauso (d) 
of article 1 of this Schedule. ” 





Ca 
. 





ACT No. XV OF 1911. 


REORIVED THE ASSENT OF THE GOVERNOR GENERAL ``, 
e ON THE 18TH SEPTEMBER 1911. : Se 
‘An Act further to amend the Indian Forest Act,1878. X 
Wmamrzas it is expedient farther to. amend the Indian Forest Act, 1878 Nii is 
hereby enacted as follows :—~ : 
1. ` This Act may be called the Indian Forest ( Amend- 
ment } Act; 1911. 
2. Ih section 2 of the Indian Forest. Act, 1878, in sabe dlause (a) of the i 
Amendment of section definition of .* forest-produce,” after the words “ mahia 
2, Act VIL, 1878, nes ” the words “ mahua seeds ” shall be inserted. 
Amendment of soction . In section 26 of the said Act, for the words “ with’ 
26, Act VII, 1878, ae previous: sanction ” the words “ ‘ subject to the control ” 
shall be substituted. 
%. In section 81 of the said Act, after “the words “from time: to time ” 
Amendment of section the words “ and subject to the control of the Governor 
why Aan VIT, 1878; General in Council ” shall be inserted: 


Short title, 


R 


- Amendment of section È ; A i : i 
39, Act, VII 1878. O5 In section 39 of the said Act : 


(a) for the words “ with the previous sanction ” the: words’, “ subject to the 
‘control ” shall be substituted ; 


(b) after sub-clause (b)- the following proviso shall be inserted namely :— ` 
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“ Provided that a notification directing the levy ofa duty, inthe case of 
timber and other forest-produce brought from any place beyond the frontier of 
British India, which is not under the control of the Local Government, shall not 
be issued without the previous sanction of the Governor General in Council ”’ 
and 

(o) for the words “ with the like sanction ” the words “subject to the like 
control or sanction, respectively ” shall be substituted. 

Repeal óf proviso to 6. The proviso to section 77 of the said Act is hereby 
section 77, Act VII, 
1378, repealed. 


tie 


ACT NO. XVI OF 1911. - 


RECEIVED THE ASSENT OF THE GOVERNOR GENERAL 
ON THE 18TH ÑEPTEMBER 1911. 


An Act further to amend the Bengal, North-Western Provinces and: 
Asgam Civil Courts Act, 1887. 

Waeruas it is expedient further to amend the Bengal, North-Western Pro- 

vinces and Assar Civil Courts Act, 1887 ; It is hereby enacted as follows :— 
rae ie 1. This Act may be called the Bengal, Agra and Assam 

, e Civil Courts ( Amendment ) Act, 1911. ‘ 
2. An sub-section (1) of section 1 of the Bengal North-Western Provinces 
Amendment of section and Assam Civil Courts Act, 1887, for the words ‘“ North- 
1 (1), Act XI, 1887. Western Provinces ” the word “Agra” shall be substituted. 
endment of section 8. In sub-section (7) of section 8 of the said Act, the 
sh. Act XII, 1887. words “ and with the previous sanction of the Governor 
General in Council ” are hereby repealed. 


Amendment of section 4, In section 25 of the said Act, for tho words “ one 
} 25, Act XT, 1887. hundred rupees ” the words “twa hundred and fifty rupees” 
j shall be substituted, 





panene 


ACT NO. XVII OF 1911, 


 ÑECHIVED. TEE ASSENT OF THE GOVERNOR GENERAL 
ON THE 23RD SEPTEMBER 1911, 
` An Act to control the manufacture, possession, usa, sale, 
import and export of airships. 
Waersas it is expedient to take power to control the manufacture, posses- 
sion, use, sale, impott and export of airships; It is hereby enacted as follows :— 
Short title. extent nnd 1. (1) This Act may be called the e dnain Airships Act, 
commencement, - 1911, 


A 18 
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. (2) It extends to the whole of British India, including British Baluchistan, 
the Santhal Parganas and the Pargana of Spiti. 


(3) It shall come into force on such date as the Governor General in Coun- 


cil may, by notification in the Gazette of India, direct in this behalf. 

2. In this Act, unless there is anything repugnant in 
` the subject or context,— 

(Z) “ airship ” means any machine fitted with mechanical or other means of 
propulsion designed to fly or float in the air without connection with the earth, 
and includes any part of any such machine. i 

(2) “ export ” means taking out of British India : 

(8) “ import ” means bringing into British India : and 

(4) “ prescribed *’ means prescribed by rules under this Act. 

8.’ (1) The Governoy General in Council, or the Local Government subject 

Power to make rules 0 the control of ‘the Governor General in Council, may 
lor oe the sanne make rules consistent with this Aot to regulate or prohibit, 
sale, import and export except under knd in accordance with the conditions ofa 
of airships, license granted as provided by such rules, the manufacture, 
possession, use, sale, import and export of airships or any specified class of 
airships. 

(2) In particular and without prejudice to the gonerality ofthe foregoing 
power, the Governor General in Council or the Local Government; as the case 
may be, may make rules for all or any of the following, among other, matters, 
that is to say :— zS 

(a) the authority by which licenses may be granted ; N 

(L) tho fees to be charged for licenses, and the other sums (if any) to be paid 
for expenses by applicants for licenses ; ee 

(c) the manner in which applications for licenses shall be made, and the 
matters to be specified in such application ; 

(d) the forms in which, and the conditions subjeot to which, licenses may be 
granted ; z . 

(e) the period for which licenses shall continue in force ; 

(f) the keepig by the holder of any such license of a record or account in 
the prescribed form of anything done under such license, and the exhibition of 
suoh record or account when called upon to do so by any officer of Government 
specially empowered by any such rule in this behalf ; a 

(g) the production by the person holding any license of such license, and 
the production or accounting for by him of the airship covered by such license, 
when called upon to do so by any officer of Government specially empowered by 
any such rule in this behalf; ` 

(h) the prohibition, either absolutely or subject to conditions, of the carrying 
in airships of all or any of tho following things, namely :explosives, arms, ame 


Definitions. 
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yons £ur “oaoier-birds, photographic or wireless telegraphic apparatus or such 
Lew se sdurq}~ ay hereafter be prescribed in this behalf : and 
‘gp11q-10 IBO “Tolg of a number or other means of identification by airships and 
pus such number or means of identification. 
zany rule under this section, other than under clause (h 
‘JOPty making tho rule may direct thata breach of it shall be 

-xo 10 popod imprisonment for a term which may extend to one month, or 
ue qayg 6 ‘hich may extend to two hundred rupees, or with both. 

TOPUD i 4) Notwithstanding anything in any rule made under section 3, the 
er to Governor overnor General in Council may, by notification in'the 
ties to Gazette of India, prohibit either absolutely or Subject to 
ships for Conditions the import or export of all or any airships or 

any class of airships if, in his opinfon, the issue of such a 
ient in the interest of the public safety or tranquillity. 
otification has been issued.under subsection (Z), the officers 
have the same power in respect of the airships specified 
ot of any Vessel containing any such airships as they have 
in respect of any article the import or export of which is pro- 
ated by the law relating to sea customs and the vessel containing 
the enactments for the time being in force relating to- sea customs 
rticl or vessel shall apply accordingly. G 



















Governor 5. (1) If the Governor General in Council is of opinion, 
r suspend that in the interest of the public safety or tranquility the 
and to acquire issue of all or any of the following orders is expedient, he 
a pica a may by notification in the Gazette of India ~— 

(i) cancel or suspend all or any licenses issued under this Act either abso- 
utely or subject to such conditions.as he may think fit to prescribe ; 

(ii) direct that all or any airships or any specified class of airships shall be 
delivered either forthwith or within a specified time, to such authority as he may 
appoint in this behalf ; 

(iii) direct that all or any airships delivered to any authority in accordance 
with a direction under sub-clause (ii) shall be at the disposal of His Majesty for 
the public service. 

(2) On'the issue of a notification under clause (ii) of sub-section (J) aay 
person in whose possession any airship referred to in such notification may be, 
shall forthwith, or within the time specified in such notification, deliver the same 
to the authority specified therein, 

(3) On the issue of a notification under clause (iii) of sub-section (Z) in 
respect of any airship, the owner thereof shall be paid such compensation as may 
be determined by such officer as the Local Government may appointin this 
behalf, 
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(4) Indetermining the amount of any compensation payable under sub- 
section (3), such officer shall have regard to any rules regulating the assessment 
and payment of compensation which the Governor General in Council or the 
Local Government, subject to the control of the Governor General in Council, 
may make in this behalf. ; 


Power to make rules 6. (Z) The Governor General in Council, or the Local 
pct ea Government subject to the control of the Governor General 
detention and removal. in Council, may make rules consistent with this Aot autho- 

rising any officor— 

(a) to enter, inspect and examine any place, carriage or vessel in which a 
airship is being manufactured, possessed, used, sold, imported or exported 
a dicense grénted under this Act, or in which he has reason to beliey 
airship has been or is being manufactured, possessed, used, sold, irabasi 
ported in contravention of this Act or of any rule made thereun§ 

(6) to search for airships therein ; 

(c) to seize, detain and remove any airship found therein ; 

(d) to search any airship for explosives, arms, ammunit 
” photographic or wireless telegraphic apparatus or such othe 
hereafter be prescribed in this behalf, and to seize, detain and re 
things if found thereon. 


(2) The provisions of the Code of Criminal Procedure, 1898, 
searches under that Code shall, so far as the’ same are applicable, 
searches by officers authorised by rules under this section, 


7. (I) The Local Government, or any officer specially empowered in this 

Prohibition and regu- half by the Local Government, may by order in writ 
lation of navigation by prohibit the navigation of airships over such areas as ma 
airships. be prescribed in the order. 

(2) Any such order may apply either generally to all airships or to airships 
of such classes and descriptions only as may be specified in the order, and may 
prohibit the navigation of airships over any such prescribed area either at all 
times or at such times or on such occasions only as may be specified in the order 
and either absolutely or subject to such exceptions or conditions as ma 
specified. 

















y be so 


Penalty for certain : R 
offences 8. Whoever in contravention of— 


(Z) a rule made under section 8, sub-section (2), clause (A), carries in an 
airship, explosives, firearms, ammunition, carrier-birds, photographic or wireless 
telegraphic apparatus or such other things as may hereafter be prescribed in this 
behalf, or 


(2) a notification issued under section 4, imports or exports an airship, or 
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(3) a notification issued under section 5, sub-seotion (Z), clause (i), does or 
abstains from doing any aot, or 
(4) a notification issued under section 5, sub-section (Z), olause (ii), fails to 
deliver to the proper authority any airship in his possession, or 
(5) an order made under section 7, undertakes a flight in an airship, unless 
he proves that he was compelled to do so by reason of stress of woather or other 
circumstances over which he had no control, 
shall be punishable with imprisonment for a term which may extend to three 
years, or with fine, or with both. 
9. Whoever, in any case not provided for in section 8, manufactures, pos- 
Penalty in cases not 868803, uses, sells, imports, or exports an airship in contra. 
provided for in section & vention of this Aot of the conditions ofa licenge granted 
thereunder, shall be punishable with imprisonment for a term which may extend 
to six months, or with fine which may extend to one thousand rupees, or 
with both. 
10. When a person is convicted of an offence punishable under this Act or 
¥orfeiture on convic- of the rules made thereunder, the Court before which he is 
Hon convicted may direct that the airship or the thing (if any) 
in respect of which the offence has been committed, or any part of such thing, 
shall be forfeited to his Majesty. 
-11. Whoever abets the commission of an offence punishable under this 
Abotments and at- Act, or the rales made thereunder, or attempts to commit 
tempts. any such offence and in such attempt does any act towards 
the cominission of the same, shall be punishable as if he had committed the 
offende. 
ving for acts done 12. Nothing in this Aot shall apply to the manufacture, 
by Government or Go- ` : í i 
rament officers. possession, usg, sale, import or export of any airship— 
(a) by order of the Government ; or 
(b) by any person employed under the Government in the execution of this 
Act or to a public servant in the course of his employment or duty as such. 
Procedure for making 13. (1) The power to make rules conferred by this Aot 
rules is subject to the condition of the rules being made after 
previous publication. . 
(2) All rules made under this Act shall be published in the Gazette of 
India or the local official Gazette, as the case may be, and shall thereupon have 
effect as if enacted in this Act. 
14. No suit, prosecution or other legal proceedings shall lie against any 
Saving for acts done person for anything which is in good faith done or intended 
in good faith under Act. +> he done under this Act. 
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ACT NO, XVIII OF 1911. 


RECEIVED THE ASSENT OF THR GOVERNOR GENERAL 13 
ON THE 23RD NEPTEMBER 1911. 


An Act to modify certain provisions of the Calcutta Improvement Act, 1911- 


Warrras it is expedient to modify the provisions of the Caloutta Improve- 
ment Act, 1911, s0 as to provide in certain cases for an appeal to the High Court 
from the awards of the Tribunal constituted under that Act; It is hereby enacted 


as follows :— : 
1. This Act may be called the Calcutta Improvement 


Short title. ( Appeals ) Ach 1911, 
* Definitions. 2. In this Act— 


(1) “© Court > means the High Court of Judicature at Fort Millat in 
Bengal : and 

(2) “ Tribunal ” has the same meaning as in the Calcutta Improvement Act, 
1911. : 

Appeal from awards 3. (1) Notwithstanding anything contained in the Calcutta 
of the Tribunal. Improvement Act, 1911, an appeal shall lie to the Court in 
any of the following cases, namely :— . 

(a) where the decision is that of the President of the Tribunal ating alone 
in persuance of clause (b) of section 77 of the said Act : 

(b) where the decision is that of the Tribunal, and 

(i) the President of the Tribunal grants a certificate that the case is, a fit 
one for appeal, or a 

(ii) the Court grants special leave to appeal : n 

Provided that the Court shall not grant such special leave unless the Presi: 
dent has refused to grant a certificate under sub-clause (i) andthe amount in\ 
dispute is five thousand rupees or upwards. `X, 

(2) An appeal under tlause (b) of sub-section (7) shall only lie on the fol- 
lowing grounds, namely :— 

(i) the decsion being contrary to law or to some usage having the force of 
law ; . 
ii) the decision having failed to determine somo material issue of law or 
usage having the force of law ; 

(iii) a substantial error or defect in the procedure provided by the said “Act. 
which may possibly have produced error or defect in the decision of the oase.. 
upon the merits. 

4, Subject to the provisions of section-3, the provisions of the Code of Civil 

Procedure in such Procedure, 1908, with respect to appeals from original de- ' 
appeals. He RA shall, so far as may be, apply to appeals under. this. 
ot. 


Fe 
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5. The Ohief Judge, of the Court of Small Causes of Calcutta shall, on 
Exceution of ordes application, execute any order passed by the Court on 
o£ Gonit: appeal as if it was a decree made by himself, 
6. An appeal under section 3 shall be dèemed to be an appeal under the 
Period of limitation Code of Civil Procedure, 1908, within the meaning of 





for such appeals. No. 156 of the First Schedule to the Indian Limitation 
a? Act, 1908. 
i ; ACT No. XIX OF 1911. 
RECEIVED THE AssENT OF THE GOVERNOR GENERAL 
ON THE ITH Saprempnr 1911, e 


An Act for settling an annuity of fifty thousand rupees payable by the Secretary 
“of State in Council of India in perpetuity and being of the value of fifteen lakhs 
of rupees and securities, being Promissory notes of the Government of India or 

` Bonds of the Municipal Corporation of the City of Bombay, the Trustees of the 

Port of Bombay and the Twustees for the Improvement of the Oity of Bombay, 

“of the nominal value of ten lakhs of rupees and producing a further annual 

“income of about forty thousand rupees, and two Mansion-houses and heredi- 

taments Called respectively “ Readymoney House” and“ Fort Mansion ” in the 

“Island of Bombay, the property of Sir Oowasjee Jehangir, Baronet, so as to 

accompany and support the title and dignity of a Baronet lately conferred on 
Žim bu His late Majesty King Edward VIJ, to hold to him and the heirs mala 
eee 4 of his body lawfully begotten and to be begotten, and for other 
purposes connected therewith, 
s „WugReas by Letters Patent of His Majesty King Edward VII, by the Grace 

é od of the United Kingdom of Great Britain and. Ireland and of the British 

jominions beyond the Seas, King, Defender of the Faith, dated at Westminister 
on or about the 16th day of July in the eighth year of-His Reign, and by War- 
rant under the King’s sign-manual, His said Majesty made known that He, of 
His special Grace, certain knowledge and mere motion, had erected, appointed 
and created His trusty and well beloved Sir Cowasjee Jehangir of Bombay, 
Knight, to the dignity, state and degree of a Baronet, and him, the said. Sir 
Cowasjee Jehangir, for His Majesty, His heirs and successors, He did erect, 
appoint and create a Baronet of the United Kingdom of Great Britain and Ireland 
by the said Letters Patent, to hold to him and the heirs male of his body law, 
fully begotten and to be begotten ; 

i, and whereas the said Sir Cowasjee J ehangiris desirous of settling in pet- 
potuity such property on himself and the heirs male of his body who may succeed 
to.the said Baronetcy as shall be adequate to support the dignity of the title con- 
ferred on him and them as aforesaid j 
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and whereas the said Sir Cawasjee Jehangir is seised of two Mansion-houses 
and hereditaments both situate in the Island of Bombay called respectively 
“ Readymoney House ” and “ Fort Mansion ’’ and hasan absolute estate of 
inheritance therein, and is entitled, by an indenture made the 20th day of Octo- 
ber in the year one thousand eight hundred and seventy-seven, to an annuity of 
fifty thousand rupees payable by the Secretary of State in Council of India in 
perpetuity and being of the value-of fifteen lakhs of rupees and is desirous of 
settling the said annuity of fifty thousand rupees and securities, being promissory 
notes of the Government of India or bonds of the Municipal Corporation of the 
City of Bombay, the Trustees of the Port of Bombay and the Trustees for ‘the 
Improvement of the City of Bombay, of the nominal value of ten lakhs of rupees 
and produging a further annual income of about forty thousand rupees and the - 
said Mansion-houses and hereditaments, to the uses, upon the trusts and for the 
purposes hereinafter limited and declared, concerning the same respectively”: 

and whereas the said Sir Cowasjee Jehangir is desirous that the heirs male 
of his body, to whom the said title and dignity of Baronet shall descend, shall, at 
the time of such descent upon them respectively, fake and bear the names of 
*¢ Cowasjee Jehangir ” in lieu of any other name or names whatever which they 
respectively may bear at time of such descent on them respectively ; and he is 
also desirous that the Accountant General, Bombay, the Collector of Bombay and . 
the Chief Presidency Magistrate, Bombay, all for the time being shall be trustees 
of the aforesaid annuity, securities, Mansion-houses and hereditaments, and be 
likewise the trustees for carrying into execution the general purposes and powers 
of this Act, with relation to the said annuity and securities and also with’ relation 
to the said Mansion-houses and hereditaments ; 

and whereas the said Sir Cowasjee Johane is desirous of settling the 
annuity and the said securities ahd the said Mansion-houses and hereditame 
so as aforesaid agreed to be settled by him for the purpose of supporting th 
dignity of the said Baronetcy, to the uses, upon the trusts and for the purpose 
hereinafter limited and daclared, concerning the same respectively ; 

and whereas it is expedient that the aforesaid purposes should be effected by 
an Act of the Council of the Governor General for making Laws and Regulations; 

It is hereby enacted as follows :—= 


1. This Act may be oalled tho Contec vebangte 
Baronetoy Act, 1911. 

9. Lionel Edward Pritchard, Esquire, the Accountant General of Recep 
` tneorforation of Edward Little Sale, Esquire, the Collector of Bombay and 
Trustees Arthur Henory Southcote Aston, Esquire, the Chief Presi: 
dency Magistrate of Bombay, and their successors, the Accountant General of ` 
Bombay, the Collector of Bombay, and the Chief Presidency Magistrate of ~ 
Bombay, all for the time being, shall be amd they aro hereby created a Corpora 


` » 







short title: 


1 
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tion with perpetual succession and a common seal under the style and the title of 
“ The Trustees of the Sir Cowasjee Jehangir Baronetcy”, and the said Lionel 
Edward Pritchard, Esquire, Edward Little Sale, Haquite, and Arthnr Henry 
Bouthoote Aston, Esquire, and their said successors ( hereinafter styled “ The 
Corporation ” ), shall be and they are hereby constituted, as such Corporation, 
the Trustees for executing the powers and purposes of this Act. 


8. The heirs male of the body of Sir Cowasjee Jehangir to whom the said 
"Heirs of Sir Cowasjee title and dignity shall descend, pursuant to the limitations 


-Jehavgir to take his of the Patent whereby tho said dignity has been granted, 


GEDE ' shall take upon themselves respectively the names of 
“ Cowasjeo Jehangir ” in lieu and in the place of any other name or names what- 


` ever ; and-such heirs male, severally and successively, shall be called by the 


names of “ Cowasjee Jehangir ” and by those names shgll name, style and write 
themselves, respectively, upon all occasions whatever. 
4. Immediately from and after the passing of this Act, the said annuity of 


Vesting and applica- fifty thousand rupees and securities, being promissory notes 
tion of income of settled of the Governmenment of India or bonds of the Municipal 


` property, Corporation of the City of Bombay, the Trustees of the 


Port of Bombay and the Trustees for the Improvement of the City of Bombay, of 
the nominal value of ten lakhs of rupees and producing a further annual income of 
about forty: thousand rupees shall be assigned and transferred into the name of 
the Corporation, who shall hold the same upon the trusts and for the purposes 
heréinafter expressed concerning the same, ( that is to say, ) upon trust to con- 
tinue. to hold the said annuity and securities and as regards the said securities 
until such’ time as the same shall be discharged by the Secretary of State in Coun- 
cil of India or the Municipal Corporation of the City of Bombay or the Trustees of 
Bort of Bombay or the Trustees for the Improvement ofthe City of Bombay, as 

the case may be, or shall be sold by the said Trustees with the previous consent in 


a writing of the person who shall for the time being be in the enjoyment of the in- 


‘come of the said securities and on such discharge or'sale to invest the sum to be 
received on such occasion, with the like consent of the person for the time being 
in the enjoyment of the said income, in or on any stocks, funds, or securities of, 
or the principal and interest of which is guaranteed by, the Government of the 
United Kingdom of Great Britain and Ireland or the Government of India ; eand 
in like manner, as often as the samo shall become necessary, to alter, vary and 
change with like consent such stocks, funds and securities for others of the same 
or like nature ; and upon further trust from time to time to pay and apply the 
said annuity of fifty thousand rupees and the dividends, interest and annual in- 
come of the said promissory notes, bonds, stocks, funds and securities unto and 
for the benefit of the said Sir Cowasjee Jehangir or the person who, as heir, male 
of his body, shall for the time being have succeeded to, and be in the enjoyment 
14 í 
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of, the title of Baronet conferred by the said Letters Patent as aforesaid, notwith- 
standing any rule of law or equity to the contrary, and upon failure and in default 
of heirs male of the body of the said Sir Cowasjee Jehangir, to whom the same 
title and dignity of Baronet may descend, upon trust for the said Sir Cowasjee 
Jehangir, his executors, administrators and assigns, which ultimate remainder or 
reversion it shall be lawful for the said Sir Cowasjee Jehangir, his executors, ad- 
ministrators and assigns, at any time or times, during the continuance of the said 
title and dignity of baronet, and until there shall be a failure of heirs male of the 
body of the said Sir Cowasjee Jehangir, to assign, transfer, bequeath and dispose 
of hy deed or will or other assurance or assurances. 

5. The Corporation during the minority of any person for the time being 
+ Applicatiof of income entitled to and in enjoyment of the said dignity of Baronet 
during minority, under the limitations of the said Letters Patent shall pay 
and apply for and towards the maintenance, education and benefit of such Baronet, 
in each and every year during such his minority as aforesaid, so much only of the 
annual interest, dividends and income of the said Trust Funds and premises as the 
Corporation shall in their discretion think proper, and shall from time to time 
invest the residue of the said annual interest, dividends and income of the said 
Trust Funds and premises in and upon stocks, funds and securities of, or the prin- 
cipal and interest of which is guaranteed by, the Govetnment of the tited King- 
dom of Graat Britain and Ireland or the Government of India, and shall upon such 
baronet attaining his majority pay over, transfer and assign to him or as he shall 
direct and for his absolute benefit the said investments and all accumulations 
thereof. ae, T. 


6. The Mansion-houses and other hereditaments called respectively “ Ready- 
Manston-houses limit- money House ” and “ Fort Mansion ” situate in the IslAnd 
Me aa a ee tin? of Bombay, with their rights, members and appurtehan 
being. of which the said Sir Cowasjee Jehangir is seised to hi 
and his heirs, shall, by force of this Act, from and immediately after the passing 
thereof, stand limited unto and to the use of the Corporation upon the trusts here- 
inafter declared, that is to say, upon trust for the said Sir Cowasjee Jehangir for 
and during the term of his natural life and from and immediately after bis decease 
upon trust for the heirs male of the body of the said Sir Cowasjee Jehangir who 
may succeed to the title of Baronet conferred by the said Letters Patent as afore- 
said, and, upon failure and default of heirs male of the body of the said Sir 
Cowasjee Jehangir to whom the same title and dignity of Baronet may descend as 
aforesaid, upon trust for the said Sir Cowasjee Jehangir, his heirs and. assigns for 
ever, which ultimate remainder or reversion it shall be lawful for the said Sir 
Cowasjee Jehangir and his heirs and assigns at any time or times during the con- 
tinuance of the said title and dignity of Baronet, and until there shall be a failure 
‘pf heirs male of the body of the said Sir Cowasjee Jehangir, as aforesaid, to granb, 






/ 
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convey, devise and dispose of by deed or will or by any other assurance or assur- 
ances by which such an estate in remainder or reversion is capable by law of be- 
ing conveyed or disposed of by Parsee inhabitants of British India. 
7. Provided always that in case any person to whom for the time being the 
Devolution of interest 881d title of Baronet shall have descended shall, for the space 
De beneficiary re- of one whole year after he shall by virtue of this Act be- 
neglects or D- ; A p 
tinuea to use the names come entitled to the said annuity of fifty thousand rupees 
“ Cowasjeo Jehangir”. and the said dividends, interest and income of the said pro- 
missory notes, bonds, stocks, funds and securities, or to the possession or receipt of 
the rents and profits of the said hereditaments, or being then under age shall 
for the space of one whole year after he shall attain the age of twenty ‘one 
years, refuse or neglect to use the names of“ Cowasjee Jehangir ” gs herein- 
pefore enacted, or in case any such person having so used those names shall, for 
the apace of six calendar months consecutively during his natural life, discontinue 
go to ube such names, then, in any or either of the said cases, the estate or interest 
in the said trust funds and premises of the person who shall so refuse or neglect to 
use or having used shall so discontinue to use the said names of “ Cowasjee Jeban- 
gir ” shall during the remainder of his respective natural life be suspended: and 
that, during any and every such suspension, the said annuity of fifty thousand 
rupees and the interest, dividends and income of the said promissory notes, bonds, 
stocks, funds and securities, and the possession and actual occupation, and also the 
rents and profits of the said hereditaments, shall devolve and belong to "the person 
who would for the time being be entitled to succeed to the said title of Baronet 
next after the person so refusing or discontinuing to use the said name or in de- 
fauly of any such person to the person or persons who would be entitled to the 
sagic in case there had been a total failure of issue male of the said Sir Cowasjee 
J ee 
a 8. It shall be lawful for the raid Sir Cowasjee Jehangir and for any person to 


jy’ Power to charge whom the said title of Baronet shall from time to time de- 


settled property for join- gcend, when in the actual enjoyxfent of the said title, and 
ture of widow. who shall not refuse, neglect or discontinue to use, for the 
respective periods hereinbefore in that behalf mentioned, the said names of 
c Cowasjee Jehangir ” as hereinbefore enacted, either before or after his marriage 
with any woman or women by any deed or deeds, writing or writtings, with, or 
without power of revocation to be by him sealed and delivered in the presence of 
two or more credible witnesses ( but subject and without prejudice to the annuity 
or annuities, if any, which shall be then subsisting and payable by virtue of any 
appointment made under and in pursuance of this present power ), to limit -and 
appoint unto any woman or women whom he shall marry for her or their life or 
lives, and for her or their jointure or jointures in bar of door or other legal or 
customary rights any annuity or yearly sum not exceeding the sum of ten thou- 
sand rupees, clear of all taxes, charges and deductions whatsoever to commence 
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and take effect immediately after the decease of the person limiting or appointing 
the same and to be issuing and payable out of the said annuity of fifty thousand 
rupees and the dividends, interest and annual income of the said promissory notes, 
bonds, stocks, funds and securities, and to be paid and payable by equal half-yearly 
payments on the thirtieth day of June and the thirty-first day of December, the 
first of the said half-yearly payments to be made on the half-yearly day which 
shall first happen after the decease of the person who shall have appointed such 
annuity or yearly income : Provided always that in case any person on whom such 
title shall descend shall have refused or neglected to use the names of“ Cowasjee 
Jehangir ” or shall discontinue to use such names for six calendar months consecu- 
tively during his natural life, every such limitation and appointment, either pre- 
viously or afterwords made by him, shall be and become inoperative and invalid, 
and no euch annuity thereby created or appointed shall take effect or be payable, 


or chargeable, on the said trust funds and premises, notwithstanding any such 
limitation or appointment, 


9. Provided always that the said annuity of fifty thousand rupees and the 
Limitation to amount interest, dividends and annual income of the said promis- 
of jointure. sory notes, bonds, stocks, funds and securities shall not at 
one and the same time be subject to the payment of more than the yearly sum of 
twenty thousand rupees for or in respect of any jointure or jointures “which shall 
be made inspursuance of the power hereinbefore contained, so that if by virtue of 
or under the same power the said annuity of fifty thousand ‘rupees and interest, 
dividends and annual income would, in case this present provision had not been 
inserted, be charged at any one time with a greater yearly sum for jointures in ‘the 
whole than the yearly sum of twenty thousand rupees, the yearly sum which shall 
occasion such éxcess or such part thereof as shall occasion the same shall during 
the time of such excess abate and not be payable. 


10. The said Mansion-houses and hereditaments called respectively ‘ Ready: 

Exclusion of wives money-House “and “ Fort Mansion,” with their rights, 
from interest in Man- members and appurtenances, shall not be subject to any 
aion-houses. right, inheritance or estate whatsoever which the wife of the 
said Sir Cowasjee Jehangir, or the wives of any of the persons who shall succes: 
sively become entitled thereto, may or might have or claim to have in the said l 
 Mansion-houses and hereditaments under any custom or law of the Parsees, or 
otherwise howsoever. 


11. Save as regards the ultimate remainders or reversions, hereinbefore 
Limitation of trans- limited in trust for the said Sir Cowasjee Jehangir, his heirs, 

- fera to life of transferor. executors, administrators and asgigns respectively, so lopg 
as the said title and dignity of Baronet shall endure, and until there shall bea 
failure of heirs male of the body of the said Sir Cowasjee Jehangir, to whom the 
said title and dignity of Baronet might descend pursuant to the limitations of the 
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Patent whereby the said dignity was granted, neither the said Sir Cowasjee Je- 
hangir nor any of the heirs male of his body in whose favour trusts are herein- 
before declared of the said annuity of fifty thousand rupees and the interest, 
dividends and annual income of the said promissory notes, bonds, stocks, funds 
and securities or of the said Mansion-houses and hereditaments called respectively 
‘© Readymoney-house ° and “ Fort Mansion °, shall transfer, dispose of, alien, 
convey, charge or encumber the said trust funds and premises or any part thereof, 
or the interest, dividends and annual income thereof, or any part thereof, or the 
said Mansion-houses or hereditaments, or any part thereof for any greater or larger 
estate, iziterest or time than during his natural life, and for such portion thereof 
only as he shall continue to use the names of “ Cowasjee Jehangir, ” nor shall any 
such person as aforesaid either alone or jointly with any other or others of tham 
or with any other person or persons, whomsoever have any power to discontinue or 
bar the estates tail hereinbefore limited in trust for the heirs male of the body’ of 
the said Sir Cowasjee Jehangir, or any estate or interest hereby or herein created 
or declared in trust or for the benefit of any person or persons for whose benefit 
trusts are declared by this Act of the said annuity of fifty thousand rupees and 
the interest, dividends and annual income of the said promissory notes, bonds, 
stocks, funds and securities, or of the said Mansion-houses, hereditaments and the 
rents and profits thereof, or to prevent any such person or persons from succeeding 
to, holding or enjoying, receiving or taking the same premises according to the 
true intent of the provisions hereinbefore contained, nor shall the same premises 
or any-of them be held by any Court of law or equity to have vested in any such 
person as aforesaid for any greater estate or interest than during his life, and only 
during such portion thereof, as he shall continue to use the names of“ Cowasjee 
Jehangir. ” and every attempt to make any conveyance, assignment or assurance 
‘contrary to the intention of this Act shall be, and is hereby, declared and enacted 
to be void. r 


12, Ifat any time or times hereafter the said Sir Cowasjee Jehangir or any 
Addition of stocks, Other person or persons shall be desirous of augmenting the 
funds or securities to funds and securities for the time being subject to the trusts 
settled property, of this Act, and for that purpose and with that intent shall 
at his or her own expense tranfer and deliver to the Corporation any stocks, funds 
or securities of, or the principal and interest of which is guaranteed by, the Go- 
vernment of the United Kingdom of Great | ritain and Ireland or the Government 
of India, then and as often as the same shall happen the said Corporation may, 
with the previous consent of the Governor of Bombay in Council, accept such 
stocks, funds and securities, and the same shall thenceforth be held by the said 
Corporation upon the same trusts as are declared by this Act with regard to the 
said trust funds and premises or upon such of them as shall then be subsisting and 
capable of taking effect,: Provided always that the total amount of the promis- 
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sory notes, bonds, stocks, funds and securities for the time being subject to the ° 
srusts of this Act, shall at no time exceed fifty lakhs of rupees. 


18. The said Mansion-houses called respectively “ Keadymoney House’ 

Inaurance of Mansion- and “ Fort Mansion,” and all the out-buildings and offices 
eel rerun thereof, and also all other messuages, or buildings, which 
respect of insurance. may from time to time be added thereto, or substituted 
therefor, or which may hereafter become subject to any of the trusts of this Act, 
shall be kept insured in the name of the said Corporation, or of the persons for 
the time being constituting the same against loss or damage by fire, in such sum 
as the Corporation may deem adequate by, and at the: expense of the person, for 
the time being in the enjoyment of the said title of Baronet, and in case any such’ 
person shall at any time neglect or refuse to insure the same in such amount, it 
shall be lawful for the Corporation to get the same insured, and to apply any 
portion of the income of the funds for the time being subject to the trusts of this 
Act to that purpose, and in case the hereditaments and premises so insured, or 
any part thereof shall be destroyed or damaged, by fire, the moneys received in 
respect of such insurance, shall either be laid out undér the direction of the said 
Corporation in re-building or reinstating the hereditaments and premises so de- 
stroyed, or damaged by fire, or, upon the application of the person for the time 
being entitled to, and in the enjoyment of the said dignity of Baronet, and with 
the consent of the Governor of Bombay in Council, to be notified by a resolution of 
the Government of Bombay, may be laid out in the purchase of other heredita- 
ments in the Presidency of Bombay, suitable for the support of the dignity of the 
said title, in which last-mentioned case the hereditaments so purchased shall 
immediately from and after the completion of the purchase thereof be and become 
subject to the uses and trusts of this Act, or such of them as shall then be subsist: 
ing, and capable of taking effect in the same manner, and to the same effect, as i 
such last-mentioned hereditaments had expressly been named, or described in 
section 6. Until such insuyance moneys shall have been so laid out, the Corpora- N 
tion may invest the same, or any part thereof, in any of the securities specified in 
gection 17. i ; 


14, The said Mansion-houses and premises called respectively “ Readymoney 
“Milnsion-houses and House ” and “ Fort Mansion,” and all additions thereto, 
other hereditaments to and also all other messuages and hereditaments which from 
be kept in repair. time to time may be or become subject to the trusts declared 
by this Act concerning the said Mansion-houses and premises, shall be kept in 
good repair, order and condition by and at the expense of the person for the time 
being in the enjoyment of the title of Baronet conferred by the said Letters Patent, 
and in case any such person shall at any time neglect or refuse to keep the said 
Mansion-houses, hereditaments and premises or any of them in such good order 
and condition, it shall be lawful for the Corporation to keep or cause the same to 
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be kept in good order and condition and to defray the expenses inciden 
os the income of the funds for the time being subject to the provisio 
ct, 
15. The Corporation shall hold the said Mansion-houses and here 
‘Power of Corporation known ‘respectively as “Readymoney House” a 
Manvionhonees aneng Mansion, ” and also any other hereditaments for 
Mansion-honees or other nson, an any o 0 
hereditaments, being vested in them by virtue ef this Act, upon i 
the consent of the person entitled to and in the actual enjoyment of tt 
Baronet conferred by the said Letters Patent, and with the consent of 
vernor of Bombay in Council to be notified as aforesaid. to sell or excl 
other lands or hereditaments in the Presidency of Bombay the said Mausi 
aud hereditaments, and also any other such hereditaments, as aforesatd, 
any such exchange to give or receive any money for equality of exchang 
16. And it is hereby declared that any such sale as aforesaid may 
Powers of Corporation either by public auction or private contract, and 
in respect of such sale Corporation may make any stipulations as to tit. 
or exchange. dence dr commencement of title or otherwise in a 
tions of sale or contract for sale or exchange of the said hereditaments ot 
thereof, and may buy in or rescind or vary any contract for sale or excl 
re-sell or fe-exchange without being responsible for any loss occasioned i 


17%, And ittis hereby declared that the said Corporation shall ri 
- Investment of moneys moneys which may become payable upon any suc 
receivedon such saleor exchange as aforesaid, and with all convenient spe 
exchafige. the same either in the purchase of any stocks, 
securities of, or the principal and interest of which is guaranteed by, th 
ent of the United Kingdom of Groat Britain and Ireland or the Gove 
dia, or in the purchase of other lands or hereditaments situate in the F 
of Bombay and suitable for the support of the dignity of the said title : 
that every such purchase of lands or hereditaments be made with the « 
writing of the person then entitled to and in the actual enjoyment of the 
18. And it is hereby declared that the stocks, funds and securitie: 
Investmentgandlands lands or hereditaments, respectively, so to be pur 
resulting from such sale taken in exchange as aforesaid shall from and im 
Dae a Wy after the completion of the purchase or exchange 
Hate Aot: respectively, be held upon the trusts in and by th 
clared of and concerning the said trusts funds and the said Mansion-h 
premises respectively, or such of them, Leet? as may then be ; 
and capable of taking effect. 
19. It shall be lawfal for the Corporation out of the money which al 
. Relmbutsement of ex- to their hands by virtue of the trusts and prov 
penses of Corporation. this Act to retain and reimburse themselves 
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damages and expenses which they'shall or may sustain; expend or disburse in or 
about the execution of the aforesaid: powers, trusts and provisions, or in relation 
thereto. 
20 Saving always to the King’s Most Excellent Majesty, His heirs and 
Saving of existing successors, and to all and every other person and persons, 
rights, bodies politic and corporate, and his, her and their respec- 
tive heirs, successors, executors and administrators and every ot them (other than 
and except the said Sir Cowasjee Jehangir, his devisees, heirs and assigns ), all 
such estate, right, title, interest, claim and demand whatsoever of, into, out of or 
upon the said Mansion-houses and hereditaments called respectively “Readymoney 
House” and “ Fort Mansion, ” or any part or parts thereof, as they, every or any 
ef them, h&d before the passing of this Act and would, could or might have had, 
held or enjoyed in case this Act had not been passed. : 
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[ On appeal from the [Tigh Court of Judicature at Fort William in Bengal. | 
Present : > 


LoRD MACNAGHTEN, LORD MERSEY, LORD ROBSON, SIR 
ARTHUR WILSON AND MR. AMEER ALI, 


-ROY JATINDRA NATH CHOWDHRI 


1910 
v. — 
PRASANNA KUMAR BANNERJI. November 15, 


Bengal Tenancy Act (VILI of 1885), Secs. 188, 30 and 7 (1)—Suit for enhancement 
of rent—Joint landlords—Plaintiffs—Parties to sutt—Practice. 


The Bengal Tenancy Act (VIII of 1885) prohibits one or some of two 
or more joint landlords from suing to enhance the rent unless both or all 
of the ‘fractional landlords” join in the suit as co-plaintiffs, 

Raja Pramada Nath Roy v. Raja Ramani Kanta Roy (1) distinguished, 


FIVE consolidated appeals, from decrees of the High Court 
at Calcutta, dated the 18th July, rst August and 18th August, 
1904, on appeals from the judgments and decrees of the 
District Judge of Alipur, dated the 8th February, 1904, deliver- 
ed and made upon a remand order of the High Court, dated 
the 25th August, 1903, dismissing a portion of the plaintiff- 
appellants’ claim in their suits, with costs. 

The five appeals arose out of five different suits instituted by 
the appellants, Nos. 23, 24, 25, 26 and 38 in the Court of the 
1st Moonsiff at Sealdah, and the points for determination were 
common to them all, 

Suit No. 38 of 1904 was filed by the appellants on the r4th 
March, 1895, in the said Court against the first defendant 
therein, a respondent, being a tenant of theirs, for the enhance- 

(1) (2907) L, R. 35 L A, 73, a ae ae 
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ment of his rent. The remaining respondents to the appeal 
arising out of that suit were subsequently added by the Court 
as parties, ro forma defendants, -on the ground that they were 


Ror Jarıw- co-sharers of the appellants of the lands in respect of which 


DRA NATH 
v 

PRASANNA 
Kunar 


“the rent was claimed to be enhanced. 


The other four suits Nos. 23,24, 25,and 26 of -1895, were 
also filed against tenants of the appellants for the recovery of 
certain arrears of rent, as well as for the enhancement of their 
rents, and similarly in.them also, the alleged co-sharers of the 
appellants were added as parties, fro forma defendants. 

In so far as the claims for the arrears of rent were concerned, 
the appellants obtained decrees therefor, and the only ques- 
tion which arose in their consolidated appeals was as to the 
appellants’ right to obtain decrees for enhancement of rents 
in the said suits, as framed, against their tenants, the defen- 
dants-respondents. . 

The question was raised upon a preliminary objection taken 
by the original defendants, the tenants, and it had been decid- 
ed against the appellants. _ ` . 

The facts on which the appellants based their claim were 


. shortly as follows :— 


They were the sole proprietors of a Zemindari estate 
separately assessed to Government revenue, and consisting of 
two Mahals, numbered respectively 166 and 166-1 in the Colà 
lectorate Register. 

The original defendants in. the said suits were tenants of 
the appellants of lands forming a part of his said Zemindari, 
and were liable as such to pay a fixed and definite sum as 
tent to the appellants alone. — 

The pro forma defendants, added by the Court as parties 
as aforesaid, were the owners of certain other Zemindari 
estates separately assessed to Government revenue, and num- 
bered respectively as Mahals Nos. 136, 163, 168 and 222 in 
the Collectorate’ Register. l 

The lands of the villages Dakshineswar and Khosalpur 

formed part of the said six Mahals. 
The tenant-defendants as tenure-holders of the said villages 
were, at the time of the institution of the suits, paying, and 
had for years past paid, to the respective owners of each of 
‘the said separately assessed Mahals, a fixed sum as the rent 
for their holding ‘under each separate Zemindar. 

Thus the appellants had, as the owners of Mahals Nos. 166 
and 166-1, received from each of their said respective tenants, 
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the defendants-respondents, fixed separate sums in respect of 


the rents due to them. The said rents were much below the’ 


proper rates, and were liable to enhancement. 
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On the 15th May, 1897, the five suits came on for hearing Roy Jarry 
before the Munsiff of Sealdah, who, on a preliminary objec- .>®4 Nara 


tion taken by the defendants that the suits for enhancement ' 
were not maintainable by the appellants alone, dismissed 

them with costs. He held that the lands being undivided, the 

appellants and their co-sharers were joint landlords, and that 

having regard to section 188 of the Bengal Tenancy Act (VIII 

of 1885), the suits could not .be maintained by the former 

alone. 

The appellants appealed to the Court of the Subordinate 
Judge of the 24 Pergunnahs, who, by his judgment of the 5th 
January, 1898, set aside the said decrees and remanded all the 
five, suits with directions that as regards the question of 
enhancement it should be decided whether the appellants 
were co-parceners with others, as they were alleged by the 
defendants to be, and if’ they were found so to be, the co- 
parceners should be made parties to the suits, and that the 
issue as to arrears of rent should be determined. 

On thé 21st December, 1898, the Munsiff of Sealdah, at a 
‘hearing of the five suits after the said remand, held that the 
, pro forma defendants were co-sharers with the appellants of 
the said lands, and ordered them to be added as parties defen- 
dants. 

On the 18th February, 1899, appeals by the appellant 
against the last mentioned Order were dismissed by the Dis- 
trict Judge of the 24 Pergunnahs, ` 

On the 28th June, 1899, the’ Munsiff of Sealdah continued 
the rehearing of the suits after remand, and held that the ap- 
pellants, as “fractional landlords,” could not maintain a suit for 
enhancement of rent, that the bro forma defendants, as co- 
sharers, did not join with the appellants in their claim, and 
in fact contested it, and he, therefore, dismissed suit N 0.38 of 
1895, with costs, and he also dismissed so much of the other 
four suits as related to the claim for enhancement. 

On the 24th July, 1899, and 23rd August, 1899, the Munsiff 
made decrees in favour of the appellants against the tenant- 
defendants, for the arrears of rent due to them in the four 
other suits, Nos. 23, 24, 25, and 26 of 1895. ` l 

The appellants appealed against the said judgments and 
decrees dismissing their claim for enhancement of rent, and 
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on the 12th May, 1900, the District Judge of the 24 Pergun- 
nahs dismissed the said appeals with costs. His reasons for 
so deciding were—(a) that he considered that by the judgment 
of the 18th February, 1899, the then District Judge of the 24 
Pergunnahs had decided that the co-sharers landlords must be 
added as parties plaintiffs, in order to make such a suit main- 
tainable; (b) that having only been joined as defendants the 
said judgment was not complied with; (c) that the said judg- 
ment constituted “res judicata” upon the whole question; and 
(d) that to decree the appeals would be to overrule that judg- 
ment which he had no power to do. 

Against the said decree the appellants appealed to the 
High Court at Calcutta, which Court, on the 25th August, 1903, 


ordered that all the decrees of the lower Courts should be set 


aside, and the cases remanded to ascertain upon further informa 
tion whether there had been any partition, not by metes 
and bounds, but of one estate into six separate estates with a 
proportionate allotment of rents to such separate estates and 
dealt with accordingly. . 

The cases came on remand before the District Judge of the 
24 Pergannahs, who, on the 8th of February, 1904, held that 
the appellants were not entitled to adduce any evidente upon 
the said question, orto be allowed any time for making the 
necessary inquiries, and that there appeared to have been no 
such partition, and dismissed the appellants’ suits. 

The appellants again filed appeals against the said decrees, 
which the High Court, on the r&th July, and 1st and 18th 
August, 1904, respectively, dismissed summarily under s. 551 
read with s. 587 of the Code of Civil Procedure ( Act XIV of 
1882). . 

The High Court refused to grant leave to appeal to His 
Majesty in Council but the appellants obtaincd special leave 
to appeal. The five appeals were ordered to be consolidated 
and heard together on one printed record. 


De Gruyther K. C. and A. JZ. Dunne, for the appellants.— 
The tenant-respondents might be either occupancy raiyats or 
tenure holders, and the Bengal Tenancy Act (VIII of 1885, B.c.) 
provides for the enhancement of their rents in both cases, in 
the former under s. 7 and in the latter under s. 30. Itis sub- 
mitted that the suit is rightly framed. The appellants are 
separate proprietors and their estate is a separate estate within 
the meaning of those expressions ins. 3. Mahals No. 166 
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and 166/1 formed separate estates, inasmuch as they were P. 0. 
separately entered in the Register of the Collector, bore sepa- 4910 
tate zowzi numbers, had a separate assessment for Government «~~~ 
revenue payable in respect thereof, and had a separate rental Roy Jartn- 
payable by the tenants thereof. The facts found and admitt- DRA Naru 
ed raised an inference in law that the appellants were separate Peasant i 
and divided owners of Mahals Nos. 166 and 166-1 and entitled, vais 
as such, to collect their rents separately and to enhance them — 
where necessary: Hem Chandra Chowdhry v. Kali Prasanna 
Bhaduri@). It has been held that the appellants were entitl- 
ed’ to decrees against the tenant-respondents for arrears of 
rent due to them separately and it follows in law that they 
are entitled to enhance those rents separately and to maintain 
a suit for that purpose. A suit to enhance rent stands on the 
same footing as a suit for arrears of rent and this appeal, 
where all the alleged co-sharers have been made defendants, 
is governed by the principle laid down in the case of Raja 
Pramada Nath Roy v. Raja Ramani Kanta Roy(?), thata suit 
\ for arrears of rent may-*be brought by one joint landlord 
making the other joint landlords defendants. 

j Neither of the repealed Acts (X of 1859 and VIII of 1869, 
B.C.) confained any provision in the smallest degree resembling 
that contained in s. 188 of Act VIII of 1885, B.c. The general 
principle is that a sharer, whose co-sharers refuse to join him 

[ as plaintiffs, can bring them into the suit as defendants: Raja 

.! Pramada Nath Roy v. Raja Ramani Kantia Roy(2). Section 188 

; of Act VIII of 1885, B.c.,is not intended to alter in this respect 
( the general law asit stood prior to the passing of that Act. 

[LORD MACNAGHTEN referred to the following dictum of 

Lord Herschell reported in the Bank of England v. Vagliano 

,  Brothers(4), "I cannot bring myself to think that,this is the 

i proper way to deal with such a statute as the Bills of Ex- 
change Act, which is intended to be a code of the law relating 
to negotiable instruments. I think the proper course is in the 
first instance to examine the language of the statute and to 
ask what is its natural meaning, uninfluenced by any considera- 
tions derived from the previous state of the law, and not to 
start with inquiring how the law previously stood, and then, 
assuming that it was probably intended to leave it unaltered, 
to see if the words of the enactment will bear an interpreta- 
tion in conformity with this view.” ] ` 


a he a aa E a 
(1) (1899) L. L, R. 26 Cal, 832, (3) (1907) L, R. 35 1, A. 73, 77. 7 
(2) (1907) L. B. 35 I, A. 73, (4) [1891] A. O. 107, 144 and 145, 
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P. 30, [Lord Rosson.—Thereis nothing in the Act enabling a joint. 
1910. landlord to compel his dissentient joint landlords to join him 
¿~ inthe suit.] 

Roy Jarin- There is nothing. 
DRA NATE [LORD MACNAGHTEN.—Is there any such provision in the 
ere Act in the case of a suit for arrears of rent? | 
Kuarar- ~ After a reference to Act VIII of 1885, B.C., ss. 53, 54, 58, 65, 
— 66, 68, 143, 148, 159, 162 and 184, and Schedule III, it was sub- 
mitted that every suit for arrears ofrent was a suit brought 
under that Act. The words in s. 188 are “ anything which the . 
landlord is under this Act required or authorized to do.” The’ 
Act does not authorize the landlord to raise the rent. En- 
e hancement of rent is the act of the Court. A suit for enhance- 
ment of rent does not come within the meaning of's. 188, but 
is governed by the general principle of legal procedure as regards 
the joinder of parties. The Bengal Tenny (Amendment) 
Act (I of 1907, B.C.), s. 56, contemplates a suit like the present 
one in spite of s. 188 of Act VIII of 1885, B.c. Reference was 
algo made to the Estates Partition Act (V of 1897,B.C.), ss. 3 (5); 
4 and 81. In the case of Baidya Nath De Sarkar v. Tim, 
relied upon by the Courts in India, there was no evigence to 
show that the plaintiff had a separate estate. 

It was not necessary for the High Court to remand the case. a 
But assuming that there was such a necessity the appellants 
ought to have been allowed time to obtain the information 
required. 

G. E. A. Ross, for the respondent Prasanna Kumar 
Banerjii—The question whether the appellants are joint land- 
lords with others or otherwise has been decided by every Court 
in India that they are joint landlords. Under s. 188 of Act 
VIII of 1885¢8B.c., all joint landlords must join as plaintiffs to 
maintain a suit for enhancement ofrent. The order of remand by 
the High Court was a legal and proper one and the appellants 
failed to prove the partition, which they attempted to set up 
before that Court. After referring to Act VIII of 188s, B.C., ss. 
30 and 86, he submitted that the appeal ought to be dismissed on 
the authority of Baidya Nath De Sarkar v. lim(2); Guni Mahom- 
ed v. Moran and Doorga Proshad Mytse v. Joynarain Hazra (3) 
Beni Madhub Roy v. Jaod Ali Sicrar(4); Molheeb Ali alias ` 
Dummur v. Ameey Rai); Gopal Chunder Das v. Umesh 

(a) (1897) L L, R. 25 Cal, 917. “(4) (1890) L L. B17 Cal. 390. 

i (2) (1897)-7, L, R. 25 Cal. 917, (5) (1890) I. L. R. 17 Cal, 538, 

(3) (2878) I. L. R. 4 Cal, 96, 
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Narain Chowdhry(1); and Halddhar Saha v. Rhidoy Sundri(2). P, C. 
The case of Raja Pramada Nath Roy v. Raja Ramani Kanta 


910 

Roy (3); relied upon by the other side, was a case based upon 1E 
a contract and is, therefore, PA Roy Jamy 
De Gruyther replied. DRA Naru 
The judgment of their. Lordships was delivered by PE 


LORD MACNAGHTEN.—This litigation, which is the outcome Kuvar 
of five different suits, has lasted for the period of fifteen years. © 
It is not necessary to explain its origin or to trace its course 
which has certainly been leisurely and somewhat devious. 

Nothing now remains to be determined but a ee of 
general importance:— 

Does the Bengal Tenancy Act, 1885, prohibit one or some e 
of two or more joint landlords from suing to enhance the rent 
unless both or all of the “fractional landlords,” as they are 
sometimes called, join in the suit as co-plaintiffs? 

Section 188 declares that ‘t where two or more persons are 
joint landlords, anything which the landlord is under this Act 
required or authorised to do 'must be done . . . .by both 
or all those persons acting together. .” 

The 4uestion therefore divides itself into two branches : (1) 

; Is the institution of a suit to enhance rent a thing which the 
landlord is under the Act authorised to do? And (2) What is 
the meaning of the words "acting together”? 

To take that expression first, it seems to their Lordships 
that it means just what it says. In order to comply with the 
Act the persons referred to must take common action. It was 
argued that it is enough if one of the joint landlords sues as 
plaintiff and makes those who-do not concur with him defen- 
dants. In plain words the proposition is that if a person is 
made a defendant because he is unwilling to act together with 
the plaintiff he is to be deemed to be acting together with the 
plaintiff when once he is placed on the record as defendant. 

It is enough to state the proposition to dispose of it. 

Then comes the question, is a suit to enhance rent a thing _ 
- authorised under the Act? It is so’plainly in the case of an 
occupancy raiyat. The authority is given expressly in s. 30. 
It is so also in the case of tenure holders though the language 
is not so explicit. Section 7 (1)provides that in the cases where 
the rent of a tenure holder is liable to be enhanced it may 





(1) (1890) I. L. R, 17 Cal. 695. (3) (1907) L, R, 35 L A, 73, 
(2) (1892) I. L, R, 19 Cal, 593. : , 
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P, Č. (subject to any contract between the parties) be enhanced up 
1910 | to a certain specified limit. Now rent can only be enhanced 
~~ by instituting a suit for that purpose; and therefore it seems 
Ror Jarrx- tolerably clear that the institution ofa suit for enhancement 
vra NATH of rent is a thing authorised by the Act in the case of tenure 
Os holders as well as in the case of occupancy raiyats. 
PRASANNA : 
Kuan > It was argued that a suit to enhance rent stands on the 
— same footing as a suit for arrears of rent, and that inasmuch 
ret as a suit for arrears of rent may be brought by one 
— joint landlord making the other joint landlords defendants 
(as was decided in the case of Raja Pramada Nath Roy v. 
Raja Ramani Kanta Roy (1)) a similar course may be adopted 
ina suit to enhance rent. But the answer is that the bringing 
of a suit for arrears of rent is not a thing which the landlord is 
under the Act either required or authorised to do. Rent in 
arrear is a debt. The right to recover a debt arises under the 
general law. A suit for recovery of rent does not require the 
authority of the Bengal Tenancy Act, nor does the Act purport 
to authorise such a suit, though on a decree being obtained 
consequences may follow which result from the provisions of 
the Act and from those provisions alone. 

Their Lordships therefore think that the judgment” of the. 
High Court dismissing these suits was quite right, -and they * 
will humbly advise His Majesty accordingly, 

The appellants will pay the costs of the appeal. 


Appeal dismissed. 


Solicitors for the appellants: 7: L. Wilson & Co. 
Attorney for the respondent, Roy Prasanna Kumar Banerji : 
Douglas Grant. : 


J-M. P., 


(1) (1907) L, R. 35 I, A, 73, 


E o aat ee 
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[ On appeal from the Chief Court of Lower Burma.] 
Present : 


Tue LORD CHANCELLOR (LORD LOREBURN), LORD 
MACNAGHTEN, LORD ATKINSON AND LORD ROBSON. 


J. 5. B. BIRCH 


v. 
EMPEROR. 


Practios—Criminal proceedings—Special leave to appeal—What the applicants 
must show by their petition. 


His Majesty will not review criminal proceedings unless it be shown 
that by a disregard of the forms of legal process, or by some violation of 
the principles of natural justice, or otherwise, substantial and grave injus- 
tice has been done. 

* Inre Abraham Mallory Dillet(1), followed. 

The applicants ought to show the materials upon which one of those 
propositions can be established and ought fully to inform the Board of 
the facts. ° 


Tears wasa petition (which was heard ex parte) by J. S. B. 
Birch, MI. C. Gupta, and M. S. Mookerjee for special leave to 
appeal from a verdict and sentence pronounced by the Chief 
Court of Lower Burma, on April 12, 1910. 

The first petitioner was, at the time when the events 
occurred out of which the charges against him arose, the acting 
Superintendent of the Kheddah Department under the 
Government of Burma ; the second petitioner was the acting 
Assistant Superintendent, and the third petitioner was the 
Heard Clerk of the department. 

The first petitioner was charged as follows :—First, that, 
on the 9th day of December, 1907, at Mymensingh, being a 
public servant in the employ of the Government of Burma, he 
was entrusted with the sum of Rs. 15,100, the property of the 
said Government, for the purpose of making advances of pay 
to the sirdars, mates and hunters of the temporary hunting 
establishment of the Kheddah Department, that the 
agreed to pay them at the rates of Rs. 15, Rs. r2 and Rs, 10 
per mensem respectively, that he made them advances of 
pay at such rates amounting to Rs. 7,120 and that between 
the gth day of December, 1907, and the 25th day of March 
1908, at Mymensing or Katta, or between the said places, he, 


(1) (1887) 12 App. Oas, 459, 
Ra 
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P. C. being a public servant, dishonestly misappropriated a portion, 
1910 to wit, Rs. 5,904 of the balance of the said sum of Rs. 15,100 
~ and thereby committed an offence punishable under section 

Brrcx 409 of the Indian Penal Code and within the cognizance of the 

v. Chief Court of Lower Burma; and,secondly, that he, on or 
EMPEROR about the 23rd day of March, 1908, at Katha, being then a 
` public servant as aforesaid, and being entrusted by the said 
Government with the sum of Rs. 11,309-12-0, the property of 
the said Government, for the purpose of paying salaries for 
the months of March and April, 1908, to the sirdars and 
hunters of the said establishment, dishonestly misappropriated 
the sum of Rs. 5,259-10-10, which was not required for the 
said purpose, and thereby in his capacity as a public servant 
committed criminal breach of trust in respect thereof, and 
thereby corhmitted an offence punishable under section 409 of 
the Indian Penal Code and within the cognizance of the Chief 
Court of Lower Burmp. 

The second and third ponuones were charged with abet- 
ment of the above offences. 

After a lengthy a eee enquiry and magisterial 
‘proceedings the accused were committed for trial before the 
Chief Court of Lower Burma. The trial took place before 
Hartnoll J. and a jury. 

The trial lasted from 6th January to the second of April 1910, 
118 witnesses being examined for the prosecution. The defence 
called no evidence and the jury brought in an unanimous 
verdict of guilty. The petitioners were sentenced to five 
years rigorous imprisonment. 

The principal business of the Kheddah Department is the 
conduct of organised hunts of ‘wild elephants. For the pur- 
poses of the,operations of 1908, which were to be held in 
Upper Burma, it became necessary at the end of 1907 for 
Birch to engage from India hunters of different grades. The 
sanctioned pay to the three grades was respectively’ Rs. 20, 
Rs. 18 and Rs. 16 per mensem. The prosecution ‘alleged ‘that 
Birch engaged such hunters at Mymensingh, but that he gave 
them advances at the lower rates of Rs. 15, Rs. 12 and Rs. ro 
respectively, and not at the higher sanctioned rates. 


The sums which the accused were charged with misappro- 
priating were partly the difference between the pay sanctioned 
and the lower rates alleged to have been paid, and partly 
moneys entered in the eceounts as paid to hynters, who were 
never engaged at all, i 
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-The’charges were framed in accordance with the provisions 
of section 222A of the Code of Criminal Procedure under an 
order of Ormand J. who in passing the order made the 
following remarks, “The general policy of the Criminal 
Procedure Code is that an accused person should be tried for 
not more than three offences of the same kind. The charge, 
as it stands, includes 1368, or rather 1592 charges.” The 
Petitioners contended that although as altered the charges 
verbally complied with the provisions of section 222A, they 


were contrary to the spirit and intention of the section, and. 


really amounted to several hundred’ charges added together 
and called one. 

The petitioners submitted that the conviction and sentences 
were wrong and ought to be set aside, and the proceedings 
quashed on she grounds that (1) the learned Judge erred in law 
in putting to the jury charges different in amount an arrived 
at differently from those contained in the charges to which the 
petitioners were called upon to plead, without amending the 
original charges, and givifig the petitioners an opportunity of 
answering and meeting the charges asso put to the jury; (2) 
the chayges as put to the jury were in contravention of sec- 
tion 234 of the Criminal Procedure Code, inasmucn as they 
included more than three separate charges; (3) the charges as 
framed were in contravention of the spirit of sections 234 and 
222A of the Code of Criminal Procedure, and that the peti- 
tioners were thereby prejudiced in their defence, (4) the Court 
had no jurisdiction to try the first charge; (5) even if the 
Court had jurisdiction to try the first charge, it had no juris- 
diction to try the first and second charges in one trial, and 
that the petitioners were greatly prejudiced in their defence 
by having the two charges heard in one trial; (6) that the 
learned Judge erred in allowing the prosecution to cross- 
examine their own witnesses; and (7) the learned Judge erred 
in law by allowing evidence fo be given of alleged attempts to 
suborn certain witnesses, there being no evidence that such 
attempt if made was made with the knowledge or connivance 
or at the instigation of the petitioners. 

De Gruyther X. C. (Geddis with him) for the petitioners.— 
The charge on which the petitioners were convicted by the jury 
was the alleged appropriation. The circumstances of the case 
were that on May 25th, 1908, every one of the hunters was 
put into-a.train and sent down to Rangoon to be shipped back 
to India. A native sent a telegram on that day to the police at 
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Rangoon, saying that the petitioner Birch had misappropriated 
some of the money. On thearrival of the men at Rangoon the 
police examined 25 of them—most head men—and took 
down their statements. They all said that they had been 
engaged and paid at the higher rate. Other men also made 
statements to the police that they were engaged and paid at 


_ the higher rate, and the man who actually engaged the hunters 


at Chittagong likewise said that they were engaged and paid 
at the higher rate. Those men were called by the prosecution 
as witnesses at the trial, and the Judge allowed the prosecution 
to cross-examine them as hostile witnesses. They stuck to their 
statements. Seventeen other men stated that they were paid 


e ar the lower rate. In regard to the second charge, the prose- 
, cution sought to prove that only 292 men were employed by 


producing railway tickets, and urging that the quantity of pro- 
visions supplied would only be enough for the support of that 
number. The witnessés being allowed to be cross-examined as 
hostile prejudiced the minds of the jury. The charges were 
made two years after the men were éngaged, and as they had 
all returned to their homes in India it was impossible for the 
defence to procure their attendance. The charges werg origin- 
ally 1,592 in number, and although they were altered in com- 
pliance with the provisions of section 222A of the Criminal 
Procedure Code, they were contrary to the spirit and inten- 
tion of the section, and really amounted to several hundred 
charges added together and called one. 

The Lord Chancellor referred to registered agreements enter- 
ed into by some of the hunters on which great stress was laid 
at the trial, and which formed the basis for the application to 
cross-examine hostilely. 

De Gruyther said they had no information as to what those 
agreements were. With regard to the allegation as to the 
destruction of documents the petitioners denied that they 
were destroyed by them, and they knew nothing whatever 
about the alleged attempts to suborn witnesses. The persons 
who were said to have made those attempts were acquitted. 
He added that they had placed before the Board all the in- 
formation at their disposal. 


The judgment of their Lordships was delivered by 

THE LORD CHANCELLOR.—Their Lordships are unable to 
advise His Majesty that leave to appeal should be given iñ 
this case. 
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The rule as regards Criminal Proceedings is very well 
known, and was laid down in Dillet’s case (1). It was there 
said: “Her Majesty will not review Criminal Proceedings 
unless it be shown that by a disregard of the forms of legal 
‘process, or by some violation of the principles of natural 
justice, or otherwise, substantial and grave injustice has been 
done.” 

The applicants ought to show the materials upon which one 
of those propositions can be established, and ought fully to 
inform the Board of the facts. 

In the present case the applicants have not shown the mate- 
rials, have not fully informed the Board of the facts, nor have 


they even given a summary view of the course of the trial, and 
of the evidence. 


Leave refused. 
Solicitors for the petitioners: Sanderson, Adkin, Lee and 
Edais. e 
J. M. PARIKH. ; 
ý ` ORIGINAL CIVIL. 





Before Mr. Justice Beaman, 


Inve RASSUL HAJI CASSUM.* 


Practice—Insolvent Debtors Court—Offcial Assignee seizing property from third 


persons as Insolvent’s property—Motion to relieve property—Separate suit— 
Procedure. 


Where the Official Assignee seizes and retains a property as the property 
of the insolvents, a third person who claims the property as his own and 
in whose possession it was when seized, can move the Insolvent Debtors 
Court to investigate the question of ownership and to order reatitution 
thereof, It is not obligatory on the third party to file a civil suit against 

` tho Official Assignee for the purpose, 


- RasuL Haji Cassum and others carried on business at Madan- 
pura in Bombay under the style of Suleman Haji Cassum.. 
Certain creditors of theirs filed a petition to the Insolvent 
Debtors Court at Bombay alleging that the firm had committed 
acts of insolvency, whereupon its members were adjudged insol- 
vents on the 15th. October 1910. The property belonging to 
the insolvents was vested in. the Official Assignee in whose 


(1) (1887) 12 App. ‘Cas,.459, 466, - *Petition No. '404 of 1910; 
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O, C. J. favour a vesting order was made the same day. On the next 
19190 day, that is, on the 16th October 1910, the Official Assignee 
~~ seized 39 buffaloes, from a stable belonging to one of the 

In re claimants on the De Lisle Road, as the property of the insol- 

RassvL vents. The buffaloes, it was claimed, belonged in different lots 
~ to seven different persons, (hereinafter called the claimants), 

who on the 17th idem wrote to the Official Assignee to release 
them as they were of their ownership. An inquiry was con- 
ducted by the Official Assignee into the claim, and, on the 
25th October rgro, he asked the claimants to file a suit to 
establish their rights over the buffaloes in question. 
The claimants, however, moved the Insolvent Debtors Court 
on the 3rd November rg10 for an order for the release of the 
° buffaloes and for an award of damages for the wrongful 
seizure, oryin the alternative, to obtain leave to take proceed- 
ings against the Official Assignee for the release of the buffaloes 
and for the recovery of damages, 


Jinnah, for the claimants. 
Raikes, for the Official Assignee. 


BEAMAN J.—In this motion eight persons compjain that 
the Official Assignee has seized and is retaining as the proper- 
ty of the Insolvent certain buffaloes which, at the time the 
Official Assignee seized them were in the possession of, and 
belonged to, the said eight applicants. 

The motion was resisted by the Official Assignee, first, on 
the question of fact, he alleging that the property in dispute 
was at the time it was seized in the possession of and belonged 
to the Insolvent. Next, on the „technical ground that the relief 
sought by the claimants cannot be obtained by a motion and 
that even were the Court to find on the question of fact 
against the Official Assignee the proper course would be to 
tefer the aggrieved parties to a civil suit against him. 

There is nothing in the Insolvency Act which directly 
supports the applicants’ contention that the right they seek to 
establish, and the relief they wish thereon consequently to 
obtain, are provided for by any section of that Act, for I agree 
with Mr. Raikes that rule 4, which appears to contemplate the 
decision of disputed questions in a matter of this kind, is 
sufficiently explained by reference to s. 36 of the Act, and the 
effect of reading the section with the rule is, I think, clear. 
What the Act had in view was action taken by the Official 
Assignee in the first place, to clear his title and thereafter 
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to obtain possession of the property which he alleged belong- 
ed to the Insolvent. Nowhere does it appear that the Act it- 
self provides for the case of aggrieved persons from whose 
‘possession the Official Assignee has actually taken property 
‘in the belief that it was the property of an Insolvent. Yet s. 90 
‘provides in general terms that the Commissioner in Insolvency 
shall have all the ordinary powers as to procedure etc., which 
he would have sitting as a Judge on the Original Side of the 
Court in the conduct of civil litigation under the general law of 
Civil Procedure. And it appears tome that he will, there- 
‘fore, be empowered to apply to a motion of this kind the 
provisions of Order XXI, Rules 58, 59 and 60 of the Civil 
Procedure Code. For in all essential respects the case laid be- 
fore me by this motion is in effect the same as the case ofa 
party who seeks to have an attachment raised. In those 
‘circumstances the Court deals with the objection summarily 
‘and if as a result it is prima facie satisfied that the attached 
property was not at the time of the attachment in the pos- 
session of, and did not belong to, the judgment-debtor, it re- 
‘moves the attachment and leaves the creditor to establish his 
right, if any, by a regular suit. So here if the Court were 
summarfly satisfied that the property now in dispute was 
when seized in the possession of and did belong to the claimants, 
it appears to me that it ought to order the Official Assignee 
to restore that property to them and if so advised to pursue 
it by means of a regular suit. I think there can be no doubt 
that motions of this kind have not infrequently been brought 
in the Insolvency Court although there is no recorded case to 
which my attention has been drawn: and in which all the 
arguments for and against this*procedure have been considered 
and adjudicated upon. A similar motion seems to have been 
brought before Mr. Justice Russell, sitting as Commissioner in 
Insolvency, some years ago. After carrying the inquiry some 
‘length Mr. Justice Russell referred the claimants to a regular 
suit, but the bare fact that the motion was heard and inquiry 
had upon it lends some colour at least to the contention that 
the present motion is not entirely novel and unknown to the 
practice of this Court, as also that the learned Commissioner 
who dealt with the other motion must have contemplated the 
possibility at least of giving his decision against the Official 
Assignee.. What inthe event of having done so he would 
have next directed can now only be a matter for conjecture. 
Against the analogy I have pointed out between a motion of 
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this kind and an ordinary claim to raise an attachment, Mr, 
Raikes has very strenuously contended that there is a substan- 
tial distinction. An attachment imposed by a Court is a pro- 
ceeding by the Court which until it has terminated in a sale 
the Court obviously has a complete power over either to con- 
firm or annul. Butit is said that that is not so where the Offi- 
cial Assignee, in whom all the property of the Insolvent had 
vested, has actually, whether rightly or wrongly matters not, 
seized and become possessed of property which he alleges to 
have been owned by the Insolvent. ‘Being actually in posses- 
sion of that property, it is urged that it cannot be taken from 
him except by process of law, which means to say that in an 

and every such case the party from whom it is taken could only 
regain possession of it by means of a regular suit. Were that, 
however, teally so, it is difficult to understand with what object 
motions like this could be brought in the Insolvency Court. For 
it is conceded that while the leave of the Court is indispens- 
able before bringing à suit against a Receiver, it is not requir- 
ed to bring a suit against the Official Assignee. So if this 
view were correct it would come to this that motions were 
frequently brought before this Court for no other purpose than 
obtaining an entirely superfluous direction referring tHe parties 
bringing them to a civil suit. Section 58, cl. (2). of the Insol- 
vency Act provides that for the purpose -of acquiring or retaining 
possession of the property ofan Insolvent, the Official Assignee 
shall be in the position of a receiver etc. Again, a distinction 
is strongly insisted upon, notwithstanding the terms of the 
section which I have just quoted, between the legal status of 
the Official Assignee and that of an ordinary Receiver. For it 
is said that while the whole of the property of the Insolvent 
vests in the former, the property of the person for whom a 
Receiver isAppointed does not vest in the latter. That distinc- 
tion, however, appears to me to be of no practical importance 
and has no direct bearing upon the question I am now consi- 
dering. Reverting to the claims for raising attachments and 
the procedure to be followed when such claims are made, it 
seems to me thatjust as the attachmentisan act of the Court, 
so since the Official Assignee is an officer of the Court what 
he does in that character is clothed with those special powers 
and is deliberately an act of the Court over which the Court 
has and ought to have power of control. Thus, if the Official 
Assignee is shown upon evidence to have acted in excess of 
his powers, as recovering property alleged to belong to the 
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Insolvent which did not in fact belong to him and thus amount- 0. ©. J, 


ing to grave injustice, there must surely be inherent powers 
in the Court summarily to provide a remedy for a wrong 
ultimately referable to itself. Nor, apart from the distinction 
I have already adverted to and dismissed as practically irre- 
levant for my present purpose, can I see any difference between 
the conduct of an Official Assignee clothed with the authority 
of the Court and that of a Receiver similarly so clothed and 
empowered. When a Receiver has actually obtained posses- 
sion of property which he alleges to belong to the party for 
whom he is acting, he appears to me to stand exactly in the 
same position as the Official Assignee in this case. It is to be 
remembered that both the Official Assignee and the Receiver, 
as officers of the Court, have large facilities for seizing upon 
any property to which they dona fide believe thentselves en- 
titled; while the public are intimidated and are under a great 
disadvantage in resisting them, however unjust and unwarrant- 
able their acts may be. 

Now, there can be no question, looking to cases decided in 
the English Courts, Ex parte Cochrane, In re Mead 0), Searle v. 
Choat (a), that where the Receiver has actually obtained posses- 
sion of property to which an outsider sets up a paramount 
title the Courts will inquire summarily and upon motion into 
the respective rights brought into controversy; and if the 
Receiver is found to have snatched from, and be retaining 
against, the rightful owner any property which he dona fide 
believed himself entitled to, the Courts have ordered him to 
relax his hold and make restitution. Common sense points 
the same way as the law, for surely what an officer of the 
Court has done wrongly, however bona fide, ought to be 
remediable summarily by the Court under whose authority he 
has acted, and it would be no adequate reparation if in every 
such case the party aggrieved were to be kept out of his pro- 
perty until he had recourse to the tardy and expensive remedy 
of a regular civil suit. 

Counsel for the opponent, the Official Assignee, has 
strenuously contended that it would be highly inexpedient 
and contrary to good policy to give effect to a motion of this 
kind and thereby encourage every member of the public 
consistently to resist the Official Assignee when he sought to 
obtain possession of the assets of an Insolvent. But there is 
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O. ©. J. at least as much to be said on the other side of this question. ` 
19190° OD the face of it, it. appears monstrous and contrary to all 
~~ principles of justice that any officer of the Court, whether an 

In re Official Assigneeor a Receiver, should have practically unlimit- 

Rassut ed powers to seize any property, whether rightly or wrongly, 

Beaman J. 2nd having done so to be entitled to hold it until the party 
~— from whom he had taken it could establish his rights by a 

civil suit. Where the question is a bona fide question of 
paramount title into which the Official Assignee is certainly 
not competent to have gone fully before acting, the 
proper remedy appears to me to be indisputably an 
inquiry by motion, following the procedure laid down 

e in Order XXI, Rules 58, 59 and 60, in order summari- 
ly to answer that question. Ifit is answered against the Offi- 
cial Assignee, then it appears to me competent for the Court 
to order him to return the property he had wrongly taken to 
the person justly entitled to it. Although as all such inquiries ° 
ought to be summary, atriving at no more thana prima facie 
conclusion, it would still be open to*the Official Assignee, if so 
advised, to file a regular suit in order to have the question 
more fully investigated and determined. But I cannot accede 
to Mr. Raikes’ contention that this way of agitating ‘it in the 
first instance is either against law or general expediency. It 
Kas been said that even if the Court at the close of such a 
summary inquiry were to hold that the claimants had prima 
facie established their case and direct restitution of the proper- 
ty to them, the Official Assignee would not be bound to obey 
the Court’s order. The same, I apprehend, might be said in 
the case of a Receiver; yet Jam not aware that that argu- 
ment was ever advanced in the English Courts or that any 
Receiver so ordered by the Court had ever ventured to dis- 
obey the order. Nor do I apprehend that the Official Assig- 
nee would take up a contumacious attitude or refrain from 
loyally obeying any order given to him by the Court. 

For these reasons I think that the motion is in good enough 
form and ought to be proceeded with. As, however, the ques- 
tion of fact to be answered must necessarily depend upon 
hearing a certain amount of oral evidence, I agree with both 
the learned counsel concerned that it cannot be satisfactorily 
disposed of merely upon affidavits. I have, therefore, framed 
an issue of fact. Whether the buffaloes at the time that the 
Official Assignee obtained possession of them were in the 
possession of, and belonged to, the eight claimants or any 
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of them or the Insolvent. And I directthat the hearing be 
postponed till the next sitting of this Court. 

[ The learned Commissioner heard the petition on the 16th 
and the-23rd November 1910, and ultimately passed the fol- 
lowing order. | 

Prima facie case made out for the claimants on the mort- 
gage. The mortgagee’s evidence supported by entries in the 
stable keeper’s books, which seem on the face fair enough. 
It is quite likely that these books and papers have been made 
in fraud of the Official Assignee’s impending claims. But I 
can hardly go into that in a merely summary enquiry. As the 
case is presented, it seems to me that the Official Assignee 
ought to bring a suit if so advised to prove that the mortgage 
and the subsequent alleged transactions were void for fraud ; 
in the meanwhile to restore the property attached to the 
ownership of whomever’s it was when the seizure was made. 


Motion allowed with costs. 
- Motion allowed. 


Attorneys for the claintants : Mehta and Dalpatram. 
Attorneys for Official Assignee : Judha and Soloman. 
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Before Mr. Justice Batchelor and Mr, Justice Rao, 


THE ARYODAYA SPINNING AND WEAVING CO. LTD. 
v 


SIVA VIRCHAND.* 


Master and servant—Contract of service—Servant leaving off service—A beence of 
notice—Forfeiture of wages. 9 


Tho plaintiff, a jobber in the defendant Company’s service, served it from 
the ist October to the 2nd November 1908, when he left the service without 
any notice, Under the rules of the Company, it was incumbent upon 
him to give the Company 15 day’s notice before he left the service failing 
which he would not be entitled to the wages due, The plaintiff then sued 
the Company to recover his wages for the period during which he served. 
The lower Court holding that the above rule was a forfeiture clause, which 
the Court should not enforce, decreed the plaintiff’s olaim :— 

Held, rejecting the plaintiff's claim, that the above rule contained 
nothing illegal and nothing contrary to public policy ; but it was a part of 

* Civil Application No, 69 of 1910, Esq, Judge, Small Cause Court, 
against the decision of J. L. Thakor, Ahmedabad, in suit No, 319 of 1909, 
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the contract, which the plaintiff with his eyes open made with the de- 
fendant and by which he was bound. 
Empress of India Cotton Mills Co. v, Naffer Chunder Roy (1), followed, 


THE plaintiff was employed as a jobber or muccadum in the 
defendant Company’s Mills, and was paid at a certain rate per 
pound of cloth woven by men placed under his charge. The 
wages due for one month were paid on the zoth of the month 
following. The plaintiff attended to his work from the rst 
October 1908 to the 2nd November 1908; and without giving 
any notice to the Company, as he was bound by the Company’s 
rules to do, he left the service on the 3rd November 1908. 

The material of those rules ran as follows :— 


4. If these servants, who get their wages every month, want to leave the 
service and go away, they should give one fortnight’s notice to their superiors 
and get (the notice) entered in the register, 

5. If the persons, who get their wages every fortnight and every month, 
go away without notice heing given, they will not bo paid the amount of the 
wages that may have accrued due to them from the said Company. The said 
amount of wages will be kept not as penalty but in licu of the loss that may 
be caused to the Company by their going away without (giving) notice, 

7, Any servant, that shall remain absent without permission, shall get hig 
wages fordouble (the number of) days cut off. e 

8. The wages accrued due, for eight days of the persons receiving pay 
fertnightly, and for fifteen days of the persons receiving pay monthly, shall 
be kept on hand, 


The plaintiff then filed a suit against the defendant Company 
to recover the wages that were due to him from the Company. 

The Judge of the Small Cause Court at Ahmedabad passed a 
decree in plaintiff's favour on the following grounds: 


However the said rule is a forfeiture clause, The rules do not ca st any 
corresponding liability upon the Company in case of a sudden dismissal of any 
employer without notice, jurt as is found in rules of some Companies, The 
period of notice fixed by Rule 4 isa fortnight, Rule 8 provides for keeping 
15 days’ pay in hands, Notwithstanding the provision of Rule 5, of forfei- 
ture of whatever sum may have accrued due, is on its face unjustifiable and 
seoms to have been framed asa deterrent, Mill hands like the plaintiff are 
generally poor illiterate persons, Even if they may have been dismissed, it 
will be very difficult, nay impossible, to prove tho fact, As said above Rule 5 
terms this forfeiture not as a fine or penalty but as a compensation for losg 
which may be caused to the Company. Inthe present caso the defendant's 
assistant weaving master said that a loss of Rs, 100 was caused to the Company 
and the defendant in reply to plaintiff’s notice also stated due steps would be 
taken for recovery of damages for great loss caused to the Company by his 
leaving all of a sudden ; and yet the defendant has not been able to show a logs 


(1) (1898) 2 C. W. N. 687. 
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for a single pie caused to the Company, It was admitted that a new man was 
employed in place of the plaintiff from the very nexl day. The plaintiff, 
according to his allegation, was only a nine months’ servant, It was not said 
that he was expert in any art. On consideration of all the circumstances I 
am of opinion that the whole amount due should not be allowed to be forfeit- 
ed to or retained by the defendant, 

Assuming that the plaintiff accepted service with a knowledge of the said 
rules and that consequently there was an agreement between the parties, the 
question as regards forfeiture becomes one of damages for breach of agree- 
ment and if the amount of pay due were taken as liquidated damages, still it is 
in the discretion of the Court to allow damages up to thesaid amount accord- 
ing to the provision of the Contract Act. 

I have in mind the great difficulty Mills may have to undergo if the em- 
ployees were at liberty to leave off work at any time without any previous 
information and the necessity -of an obligation on them to give previous 


intimation within a reasonable time and of some loss to them for default. 
e 


The defendant Company applied to the High Court. 


L. A. Shah, for the applicant: : 
No one appeared for the opponent. 


BATCHELOR J.—This is an application unders. 25 of the 
Provincial Small Cause Courts Act.. There is no appearance 
for the opponent. The petitioner was the defendant, a Mill 
Company of Ahmedabad, and the opponent-plaintiff was 
employed in the Mill as a jobber or Muccadum. He brought 
this suit to recover wages from the rst October to the 2nd 
November 1908. His case both in the plaint and in a notice 
threatening litigation, before the plaint, was that he had been 
unjustifiably dismissed from the defendant’s service. In the 
course of his evidence in the ‘suit, however, he was driven 
to admit that he was not dismissed but left the service with- 
out notice, and that is found to be the fact. ` 

Under the Rules of the Company it was incumbent upon 
the plaintiff to give the Company 15 days’ notice before he left 
their service. That rule has admittedly been infringed by the 
plaintiff in this case. 

The learned Subordinate Judge has, however, given the 
plaintiffa decree for Rs. 40 against the defendant, mainly on 
the ground that, in his opinion, the Company’s rule providing 
that in the absence of the 15 days’ notice, wages accrued due 
should not be payable to the servants, is a forfeiture clause 
which the Court should not enforce. 


It appears to us, however, that, as was said by Maclean C. J. 
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A. ©. J. in Empress of India Cotton Mills Co. v. Naffer Chunder Roy (2), 
1910 “such a term as this contains nothing illegal and nothing 
~~ contrary to public policy.” That term was part of the con- 

coe tract, which the plaintiff with his eyes open made with the 

' ‘~~ defendant, and we are aware of no reason why he should not be 
Stva_ held to te bound by his contract. The case resembles in all 

Vironaxd. essentials that which we have quoted above, and following 

Batchelor J, the decision there, we are of opinion that the plaintiff's suit 
=> ought to have been dismissed. Further authority for this 

opinion is afforded by the case of Walsh v. Walley (2). 


We, therefore, set aside the decree of the Subordinate Judge 
and ditest that the suit be dismissed. We, however, make no 
order as to costs. 


Decree reversed. 


Before Mr. Justice Batchelor and Mr. Justice Rao. 


1910 SALEKHAN VALAD JANGLIKHAN DESHMUKH. 


November 21. v. 


VISHVANATH MAHADEO TILAK. . 


Limitation Act (XVof 1877), Art. 179—Decree—Execution—Step-in-aid of execu- 
tion—Civil Procedure Code (Act XIV of 1882), Sec. 232—Deoree-holder— 
Lransfer of decree by act of parties—Assignment in writing of the decree— 
The assignment can be produced at a late stage of execution proceeding by the 
transferee. 


While D and V, two brothers, lived together, n decreo was obtained in 
the name of D, who made applications to execute the decree, The last of 
these was on the18th April 1905. The two brothers then separated, V, 
who became entitled to the decree at the partition but who had no assign- 
ment in Writing of the decree from D, applied to execute the decree on 
the ard Juno and again on the 27th July 1908. 1t was contended that V 
was not entitled to apply in execution, and that the applications were not 
steps-in-aid of execution. The Court granted time to V within which he 
was asked to produce an assignment in writing from D, 

Held, that the technical defect which existed in the application of the 
3rd June 1908 was cured by the subsequent production of the assignment 
in writing; and that, therefore, the application dated the 27th July 1908 
was in order. 





(2) (1898) 2 C. W. N, 687, ° .. 126 of 1909, confirming the order pas- 
(2) (1874) L. R: 9 Q. B. 367, sed by 5. Q. Kharkar, Second Class 
*Seoond Appeal No. 179 of 1910 Subordinate Judge of Pen, in Dar- 
against the decision of F. X. De Souza,  khast No. 246 of 1908, 
District Judge, Thana, in Appeal No.. : 


VOL. XIII. ] THE BOMBAY LAW REPORTER. 23 


PROCEEDINGS in execution. A. C.J. 

Damodar and Vishvanath lived together as members of a 1910 
joint Hindu family. Whilst so living, Damodar obtained a =~ 
decree in his own name on the roth February 1897. SaLBxaan 

To execute this decree, Damodar presented three applica- Vis 
tions, all within time, the last one of which was in 1905. 

There was then a partition between Damodar and Vishva- 
nath, at which the decree in question fell to the share of the 
latter. 

Vishvanath, who had no assignment in writing of the decree, 
applied to execute it in his own name on the 3rd June 1908. 
And on the 27th July 1908 he presented a second application 
for the same purpose. It was objected that the last two ap- 
plications not having been made by a person qualified under e 
s. 232 of the Civil Procedure Code, 1882, were nọ steps-in- 
exeqution and could not consequently save time under Art. 179 
of the Limitation Act, 1877. 

The Subordinate Judge overruled the objection and ordered 
execution to proceed on the ground that Vishvanath was enti- 
tled to execute the decree both asa joint brother interested 
in the original decree as also in the capacity of a transferee 
under s. 232 of the Civil Procedure Code, 1882. 

This order was, on appeal, confirmed by the District Judge 
on the following grounds: 


V. 
BV ANA I 


“The loan upon which the decree is based was admittedly made out of the 
joint family funds. The decree though obtained by Damodar in his own 
name was really a decree which could be enforced by the members of the 
joint family. And a partition having since taken place, and the decree having 
fallen to the share of Vishvanath, obviously the latter has stepped into the 
shoes of the joint family. There hag thus been a transfer of the decree to 
Vishvanath by operation of law and he can execute itin his own name.” 


The defendant appealed to the High Court. 


The appeal was heard by Batchelor and Rao JJ., on the 14th 
October 1910, when their Lordships delivered the following 
interlocutory judgment : 


P. B. Shingne, for the appellant.—In this case, there is not 
an assignment by operation of law, but there is an assignment 
by act of parties. On the statement of the person who got 
the decree, the decree was obtained by him in his own name 
and subsequently he assignedit to his brother, on the 
occasion of the partition between him and his brother, the 
present applicant of the Darkhast. Partition is an arrange- 
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A. C. J. ment arrived at by coparceners or tenants-in-common. They 
1910 efect it by exercising their mind. There ought to be an 
—~ agreement between them. Hence partition effectuates a kind 

Sanuxnan of transfer at the basis of which is volition and agreement of 

v. parties. And when coparceners make a partition, what we 
VISHVANATH vet is a transfer of property not by operation of law but by 
act of parties. When, therefore, we have got a partition, as 
above, if the person who gets a decree assigned to him by 
means of the partition, proposes to apply for execution of the 
decree thus assigned to him, he must have had an assignment 
in writing. A transferee, in such a case, under an oral assign- 
ment has no locus standi : Parvata v. Digambar (). 


P. P. Khare, for the respondent.—I ask for time to get the 
enecessary assignment. 


P. B. Shingne, in reply.—I object to this course. This will 
enable the other side to make out a new case. On two previ- 
ous occasions, the other side had an opportunity to present to 
the Court a document containing an assignment. That was 
not done. ot l 


BATCHELOR }.—There were two brothers Damodar and 
Vishvanath and while they were living jointly together a 
decree was obtained in the name of Damodar in Suit No. 191 
of 1896. In 1901, 1902 and 1905 Darkhdsts for execution 
were presented. Then a fourth Darkhast was presented on 
the 3rd of June 1908 and.a fifth, the present application, was 

' made in July 1908. These, the last two applications, were 
made by Vishvanath and not by the decree-holder. 

It is now objected by the judgment-debtor, the present 
appellant, that Vishvanath was not entitled to apply in exe- 
cution, and if {hat-contention is sound, then the present appli- 
cation is also bad as being barred by time. ; 

It is admitted that Vishvanath is not a transferee of the 
decree by any written instrument. Under s. 232 of tbe Civil 
ProcedureCode, therefore, it is necessary, if heis to be consider- 
ed competent to apply, that he-should be an assignee or trans. 
feree by operation of law. The District Court has so consi- 
dered him and has therefore allowed the execution to proceed; 
but, in our opinion, this view is not correct. It seems to us 
that the transfer of the decree here was a transfer directly by 
act of the parties inasmuch as it followed upon the partition 


(2) (1890) L. L. R. 15 Bom. 807. 
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between them and was not a transfer by operation of law. A.C. J. 
That is the view also which was taken by a Bench of this 4919 
Court in Govind Harjivan Shet v. Pandu bin Ganu ©). We => 
think therefore that as the record stands, Vishwanath was not SALEKHAN 
competent to make this application. Rte ite 
But, as was done in the case which we have referred to, we . — 
will allow the respondent one month’s time in which to fortify 
his position by means of an instrument in writing if he is 
able to procure it. 
It will still of course be opento the appellant to contend 
that even with this instrument in writing the respondent is 
not entitled to succeed in his application, but that is a point 
which must be reserved for decision until the expiry of the e 
time which we have allowed to the respondent. 
Costs will be reserved. 


The assignment in writing having been produced within the 
time allowed, the appeal was further argued before Batchelor 
and Rao JJ. onthe 21st November 1910. 


P. B. Shingne, for the appellant.—The document is not 
proved. Moreover, it would only remove the flaw existing in 
respect of the present Darkhast but cannot remove the defect 
in connection with the previous Darkhast. Hence, the pre- 
vious Darkhast was not in accordance with law, nor a proper 
step-in-aid of execution. 


P. P. Khare, for the respondent.—The previous Darkhast 
was at any rate a step-in-aid of execution. It has been held 
that an application by the representatives of a deceased 
decree-holder will keep the decree alive, although they may 
not then have obtained a certificate under the, Succession 
Certificate Act, in consequence whereof the application is 
dismissed. Hafizuddin Chowdhry v. Abdool Aziz (2); Kalian 
Singh v. Ram Charan (8). 


BATCHELOR J.—The facts of this case are explained in our 
interlocutory Judgment of the 14th of October last, in which 
we granted the respondent one month’s time to produce, if 
he was able to do so, an assignment in writing from his 
brother Damodar. The assignment in writing has now been 
produced, and the objection taken on the ground of its absence 
now admittedly fails. 
~ (1) (1885) P. J. 195. (3) (1895) 1. L. B. 38 All. 34. 

(2) (1893) I. L. R. 20 Cal. 755. ‘ 

Rá 
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A. C.J. It is, however, contended for the appellant that the appli- 
1910 Cation is barred by time. The application was made on the 


—~ 27th July 1908, and prior to that there had been four appli- | 


SALEKHAN cations of which the successive dates are: 22nd March t1go1, 
y v yth April 1902, 18th April 1905, and 3rd June 1908. The 
[SHVANATH , ; ape ; 
appellant’s case is that the application referred to in 1908 was 
Batchelor J. not a step-in-aid of execution within the meaning of Article 
179 of the Limitation Act, inasmuch as that application was 
presented not by the decree-holder, but by the decree-holder’s 
brother who was not then an assignee in writing as required 
by s. 232 of the Code of Civil Procedure of 1882. 
The fact no doubt is so, but it appears to us that that fact 
e ought not to be considered fatal to the present application. We 
think that the right view to take is that the technical defect 
which then existed in the application of the 3rd of June 1908 
was cured by the subsequent production of an assignment in 
writing. This opinion seems to us to accord with the prin- 
ciple upon which it has been held in the High Courts of 
Bombay, Calcutta and Allahabad, that an application by the 
representatives of the deceased decree-holder will keep the 
decree alive, although they may not have then qbtaineda 
certificate under the Succession Certificate Act, in consequence 
whereof the application is dismissed. See Hafizuddin Chow- 
dhry.v. Abdool Aziz), Balkishan Shiwa Bakas v. Wagarsing 
(2)and Kalian Singh v. Ram Charan (3). As to the general 
manner in which these provisions of the law should be read, 
we may refer to what was said by Mr. Justice West in Hari 
v. Narayan(4). 
For these reasons, we think, that this appeal fails and’ we 
dismiss it with costs. 


Appeal dismissed. 





(1) (1893 I. Le R. 20 Cal. 755 (3) (1895) I. L. R. 18 All. 34, 
(2) (1894) 1. L. B. 20 Bom. 76. - (4) (1887) L L, R. 12 Bom, 427, 
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CRIMINAL REVISION, 
Before Mr, Justice Batohelor aud Jr, Justice Rao, 1910 
me 
In re ANUPRAM KIRPARAM.* December 14, 


Practice—Acdvocate, hearing granted—Stopping counsel's arguments with promise 
to hear him further—Order passed to his client’s prejudice without hearing— 
Distriot Alagistvate—Order of discharge. 


In hearing an application to set aside an order of discharge, a District 
Magistrate fully heard the applicant’s counsel, and next heard the 
opponent’s counsel only on some points remarking that if he thought 
any arguments necessary on the remaining points he would fix aday and 
hear them. After some time, the District Magistrate, without hearing 
any further the opponent’s counsel, passed an order setting aside the 
order of discharge:— è 

Held, setting aside the Distriot Magistrate's order, that his act in 
‘stopping the opponent’s counsel with a promise to hear him further, if 
necessary, amounted to an undertaking that the decision should not go 
against the opponent without affording him further opportunity for pre- 
senting his case to the Magistrate. 


ANUPRAM Kirparam was charged with an offence punishable 

- under s°408 of the Indian Penal Code, 1860. He was tried 

by the Sub-divisional Magistrate, who after hearing the evi- 

dence tendered by the prosecution, discharged him under 
s, 253 of the Criminal Procedure Code, 1898. 

The complainant, Nawab Sadruddin Hussein Khan, applied 


to the District Magistrate on the 4th of May 1910, for revising — 


the order of discharge. Notice was accordingly issued to the 
accused. The application was heardon the rsth of June 1910, 
when the complainant’s counsél addressed on the whole case; 
and (the accused’s application to the High Court went on to 
say) “he having finished, counsel for the accused commenced 
to reply. After he had addressed the Court for a short time 
the Magistrate stopped him and stated that he did not see 
any necessity for him to argue further and that he would read 
up all papers and if there were any points which told against 
the accused he would further hear him and fix a day for such 
hearing and the matter was thereupon adjourned.” 
This promised opportunity was never allowed to the accused. 
On the 24th September 1910, the District Magistrate delivered 
his judgment setting aside the order of' discharge and re- 
manding the case to the Magistrate for further enquiry. 


*Criminal application for Revision No. 840 of 1910. 
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The accused applied to the High Court under its criminal 
revisional jurisdiction praying that the order passed by the 
District Magistrate should be set aside. 

The District Magistrate, in his report to the High Court, 
remarked, in reference to the above point, as follows : 


“ [heard counsel on both sides, and so far as I rocolloct aftor having heard 
counsel for the petitioner on all the points which I thought important I did 
express the opinion that there was no necessity for-him to address me on some 
of the remaining points, and I also said that if there wero other points as to 
which I gbould like to hear arguments I would fix a day for the purpose.” 

Desai, instructed by Madhavji, Kamdar and Chhotubhai, for 
the applicant. 

Raikes and Coyaji, with K. M. Talyarkhan, for the oppo- 
nent. 

R. W. Desai, for the Crown, 


BATCHELOR J.—Thisisa petition to set aside an order 
made by the District Magistrate of Surat who, by the order 
under notice, reversed the Sub-divigional Magistrate’s order 
discharging the accused. The District Magistrate was of. opi- 
nion that the discharge should be set aside and, further 
enquiry should be undertaken. 

The ground upon which.a Rule was issued by us was the 
petitioner’s allegation that though the opponent’s counsel 
had been fully heard against him, his own counsel had been 
stopped by the District Magistrate in the course of the enquiry, 
and, that notwithstanding, the District Magistrate thereafter 
without any further notice to the petitioner or his legal 
adviser held against him and directed further enquiry. Upon 
this point there is some slight divergence between the District 
Magistrate’s report and the affidavits filed on behalf of the 
petitioner as to what the real state of the facts is; but it seems 
to us that both sides give so nearly the same version that our 
own course of action is free from doubt. According to the 
petitioner what ‘happened was that after his counsel had’ 


- addressed the Court for a short time he was stopped by the 


District Magistrate who stated that he saw then no necessity 
for counsel to argue further, but that he would read up all the 
papers and if he found any points which told against the peti- 
tioner he would hear the petitioner’s counsel further, fixing a 
day for that purpose: that, that notwithstanding, after a lapse 


` of three months and nine days, the District Magistrate, with- 


out further notice for arguments, delivered judgment deciding 
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against the petitioner. The District Magistrate’s own account 
of what happened is, in his own language, this: ‘So far as I 
recollect after having heard counsel for the petitioner on all 
the points which I thought important I did express the opinion 
that there was no-necessity for him to address me on some of 
the remaining points, and I also said that if there were other 
points as to which I should like to hear arguments I would 
fix a day for the purpose.” 

The difference between these two versions is, as we have 
said, slight and though we fully accept the learned Magistrate’s 
account of what happened, we think it impossible to resist the 
conclusion that his action ran sucn grave risk of prejudicing 
the petitioner that his order ought not now to be upheld. We 
think that in a matter of this kind the Court ought not to 
countenance any very nice distinctions, but that when once it 
is satisfied that the District Magistrate stopped petitioner’s 
counsel with a promise to hear him further, if necessary, it 
ought to hold that that amounted to an undertaking that the 
decision would not go against the petitioner without affording 
him further opportunity for presenting his case to the Magistrate, 
There may of course be cases where it is clear that counsel 
was stopped only because on the points already argued the 
Court has sufficient materials for a decision against him, so 
that his success upon other points would not avail his client; 
but this is not, we think, a case of that description. 

Upon this ground and this ground only we must set aside 
the District Magistrate’s order. 

That being done the question remains as to what should be 
the next step. Itis unfortunatg that this criminal prosecution 
should have been pending for such a protracted period; but the 
opponent is by law entitled to move a higher Caurt in revi- 
sion, and we think that this Court is the best tribunal to 
. entertain his application. We, therefore, set aside the District 
Magistrate’s order under notice and transfer to ourselves the 
application for revising the Sub-divisional Magistrate’s order 
of discharge. 


Order set aside, 


2g 
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APPELLATE CIVIL. 





Before Mr. Justice Batchelor and Jir. Justice Rao. 


RADHABAI 
v 


RAMCHANDRA VISHNU PARANJPE 


RAMCHANDRA VISHNU PARANJPE 
v, 
RADHABAI.* 


Dekbhan Agriculturits’ Relief Act (XVII of 1879), Sec. 2—Agriculturist—Wife 
of an agriculturist—Mortgage—Lortgagee let into posscasion under decree— 
Liability to acoount—Redemption. 

The wifo of an agriculturist is aot-on-that account alone an agriculiurist 
within the meaning of the Dekkhan Agriculturists’ Relief Act, 1879. 

Dutatraya Ravi v. Anaji Ramchandra (1) distinguished. 

Tani Bagavan v. Hari (2) followed. , 


In asuit by the mortgagee to recover possession of the mortgaged pro- 
perty from the mortgagor, the Court ordered that the latter should pay 
to the former the principal Rs. 300 and interest Re. 27 in reapect of his 
claim ; that until payment of the moneys or until the principal was doubled, 
interest should be paid at the rate of 2 per cent. per mensem; and that 
until payment of the moneys the land mortgaged should be handed over to 
the mortgagee according to the agreement, Subsequently, the mortgagor 
gued the mortgagee who had obtained possession, for accounts and 
redemption of the mortgage. The mortgagee contended that the mort 
gagor’s right to have accounts taken from him was lost by reason of the 
decree which put him into possession :— 


Held, that the decree in question did not supersede the contractual rela- 
tion between the parties; but by putting the mortgagee into possession 
merely caryied ont the terms of the contract, which for the rest it preserved 
and kept alive. 

(2) That there was no foreclosure either in tact or in intention, and if 
was in his capacity as mortgagee, entitled by the contract to possession, 
that the mortgagee was put into possession by the Court’s decree. 

(3) That, therefore, the mortgagee was bound to account to the mort~ 
gagor. 


` Suir for accounts and redemption of a mortgage. 





* Cross Appeals Nos. 823 and 219 ordinate Judge of ‘Tasgaon, in 
of 1908 from the decision of C. Civil Suit No, 277 of 1905. 
Roper, District Judge of Satara, in (1) (1886) P. J. 237. 
appeal No. 44 of 1907, varying the (2) (1887) I. L. R. 16 Bom. 659, 
flecree passed by D, W. Bhat, Bub- Sk 
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The mortgage in question was executed on the 14th July A. C J. 
1863 by Vamnaji Govind father of Radhabai (the plaintiff) in 4910 


favour of Vishnu Trimbak (father of Ramchandra, the defend- =~ 
ant No. 1) for Rs. 300. RADHABAI 
Under the terms of the mortgage, the mortgagee sued the v. 
: i RAMMOHAN- 
mortgagor in 1867, to recover possession of the mortgaged pro- ` SRA 


perty. The mortgagee alleged that the sum due from the — 
defendant was Rs. 300 for principal and Rs. 108 for interest, 

from which he had received only Rs. 81 that is, Rs. 327. 

He prayed in the suit that the possession of the land be 
awarded; and that until the possessoin was delivered or until 

the moneys were paid off, interest at the rate of rupees two 

per cent. per mensem and also interest on the Court-costs be , 
awarded in cash from the defendant. The suit passed into a 
decree, on the 28th September 1867, which ran as follows :— 


u The defendant Vamnaji Govind (represented) by his widow Luxmibai alias 
Chandrabai should pay to the plaintiff Balkrishna Govind principal Rs, 300 
and interest Ra. 27, in respect of (his) claim. Until payment of the moneys or 
until the principal is doubled, interest should be paid at the rate of two per 
cent. per mensem from the soth July 1867; and until payment of the moneys 
the mortgaged land...which is asked for in the suit should be handed over, 
according to the agreement, and the defendant should redeem the land by 
paying the plaintiff’s moneys.” 

The mortgagee stepped into possession of the property, 
and he had to pay Rs. 380-8-0 to prior mortgagees, who 
were in possession, in satisfaction of their claim. 

The plaintiff filed this suit in 1905 to redeem the mortgage 
on payment of any balance that might be found due on taking 
accounts of the mortgagee. 

The defendant No. 1 contended inter alia that the plaintiff 
was not an agriculturist and that he should be awarded the 
money decreed to him in the suit of 1867, and also the money 
that he had paid to the prior incumbrancers, with interest, 
before the plaintiff was allowed to redeem the mortgage. 

The defendants Nos. 2-5 were tenants of the defendant No. 1. 

The Subordinate Judge decided that the plaintiff was not an 
agriculturist. He found that the defendant No. 1 was enti- 
tled to claim from the plaintiff Rs. 672-2-11 on account of the 
mortgage debt as provided in the decree of 1867 and also Rs. 
380-8-0 which he paid to prior incumbrancers : in all Rs. 1052- 
IO-II. 

At the same time, while the defendant No. 1 was in posses- 
sion of the property, he received Rs. 2549-4-3 from the mort- 


324 
A. C. J, 
1910 


(amg 
RADHABAI 
v, 
RAMMOHAN- 
DRA 


THE BOMBAY LAW REPORTER. (VoL. xiii. 


gaged property. The Subordinate Judge, therefore, held that 
the plaintiff did not owe anything to the defendant No. 1 
on account of the mortgage-debt and ordered ' the plaintiff to 
recover possession of the property from defendant No. x with- 
out paying him anything. 

On appeal, the District Judge agreed with the Subordinate 
Judge in holding that the plaintiff was not an agriculturist ; 
but varied the decree by ordering:the plaintiff to pay Rs. 627 
to defendant No. 1 before he recovered possession of the pro- 
perty. His reasons were as follows :— 


' “ The appellant is not liable to render any account to the respondent who 
must pay the sum due under the previous decree before recovering possession 
of the suit property. Tho authorities on the point are—8 Bom. 308, 16 Bom. 
656 and P. J., 1886, p. 237. The result of these rulings is clear. When there 
is a previous decree on the mortgage the Court has to ascertain precisely what 
that decree lays down and it can only allow redemption on terms consistent 
with the provisions of the previous decree. In the present case, we hare u 
prior decree which olearly orders that the respondent can only redeem upon 
payment of a definite sum and that the appellgnt is to retain possession of the 
mortgaged property until that sam is paid... No doubt the appellant has 
received far more than the decretal amount from tho profits of the land, but 
the respondent was competent to redeem atany time after the pripr decree 
and the delay in doing so cannot warrant her in evading the clear terms of 
that decree by asking the appellant to account for the profits received during 
his possession. The sum which respondent must pay under the prior decree 
is Rs, 627; and in the circumstances I cannot accedo to the contention that she 
should be made to pay in addition the costs under the prior decree and the 
sum of Rs. 380 odd which the appellant paid to prior encumbrancers. I can 
only direct her to pay whatshe is strictly bound to pay before recovering 
possession.” 


The plaintiff appealed to the High Court. 


Nilkani Atmaram, for the appellant—Two points arise „for 
consideration in this case. (1) Whether the wife of an agri- 
culturist is an agriculturist within the meaning of the Dekkhan 
Agriculturists’ Relief Act, and (2) whether the terms of the 
decree passed in the year 1867, Ex. 38, preclude an account 
being taken from the mortgagee in possession. 

The plaintiff is an “agriculturist” within the meaning of that 
term as defined by the Dekkhan Agriculturists’ Relief Act. She 
has not gotany-independent source ofincome to live upon. She 
depends upon her husband for her livelihood. She attends to 
the household duties of her husband. And if the husband is 
an agriculturist his wife cannot be any other than an agri- 
culturist, for in the eye of the Law, the husband and wife are 
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one. This is the view of both the Hindu and the English Law. 

On the second point, I submit that the view of the decree 
as taken-by the Court of first instance is correct. Reading 
the decree through your Lordships will find that the mort- 
gagee was merely asking for possession to which he was enti- 
tled under the bond. He did not ask for foreclosure, nor 
was any decree passed for that, and therefore the relation that 
subsisted between the mortgagor and the mortgagee, before 
the decree, was continued with this difference that the mort- 
gagee by the decree became a mortgagee in possession. As 
such I submit hezbecame liable to account to the mortgagor 
for profit. Datatraya Ravji Kulkarni v. Anaji Ramchandra 
Deshpande (1); Sri Raja Papamma Rao v. Sri Vira Pratapa 
H.V. Ramchandra Raz (); Pandu v. Vithu (9); S. 77, 
Transfer of Property Act. P 

The learned District Judge relies upon three cases in sup- 
port of his view that there is no liability to account. They 
are Navlu v. Raghu (4); Rambhat v. Ragho Krishna Deshpande 
(5); Datatraya Ravji Kulkarni v. Anaji Ramchandra Desh- 
pande(6). Of these threé the last one is distinctly in my favour. 
The case of Rambhat v. Ragho Krishna Deshpande (7) merely 
follows Navlu v. Raghu (8) and the terms of the decrees in 
both these cases seem to be exactly similar and that decree is 
that if the sum decreed was not paid, the plaintiff (mortgagee) 
was to take possession and have the Vahivat until the sum be 
paid. It would appear that no interest had to be paid upon 
the amount decreed, i. e. the mortgagee was to enjoy the 
profits in lieu of interest; and where the profits are to go in 
liquidation of interest, no account can be taken in law. But 
in the present case future interést has to be paid, which fact 
therefore distinguishes it from the cases of Navlu v. Raghu) 


and Rambhat v.” Ragho (1°). 

P. P. Khare, for the respondent.—I submit that the view 
the learned District Judge has taken is correct. On a 
proper construction of the decree, Ex. 38, the mortgagee can- 
not be called upon to account. I rely upon the case of 
Tani Bhagwan v. Hari bin Bhawani Dabal 1); Navlu v. 
eee B eea aaam 


(1) (1886) P, J. 287. (7) (1892) I, L. R. 16 Bom, 656. 


(2) (1896) £. L. R. 19 Mad, 249. (8) (1884) I. L. R. 8 Bom. 808. 

(3) (1894) I. L. R.19 Bom. 141. 143. (9) (1884) I. L. R. 8 Bom. 303. 

(4) (1884) I. L. R. 8 Bom, 303. (10) (1892) I. L. R. 16 Bom. 656. 
- (5) (1892) L L. R. 16 Bom. 656. (11) (1887) P. J. 815, 


(6) (1886) P. J. 23 
Bo 
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Raghu (1); Rambhat v. Ragho Krishna Deshpande (2); Taiya ` 
v. Bapu Balaji (3) and the judgment in S. A. 568 of r901 
(unreported). The last case is exactly similar to the present 
case. 

In urging cross objections Mr. Khare said, the learned Dis- 
trict Judge was wrong in disallowing the mortgagee credit for 
the Rs. 380, which he paid to the prior mortgagees in order to 
obtain possession. (Vide s. 74, Transfer of Property Act.) 


Nilkant Atmaram, in reply.—I concede the last point. 
This amount-has been given credit for by the Subordinate 
Judge, in taking account. 

With regard to the cases cited, I submit those of Tani 
Bhagwan v. Hari bin Bhawani Dabal (4) and Tatya Vithoji v. 
Bapu Balaji (5) are exactly similar to those of Wavlu v. 
Raghu (8) and Rambhat v. Ragho Krishna Deshpande (7) to 
which I have already referred. But with regard to the‘ un- 
reported case in S. A: 568 of 1901, my submission is, that the 
decree which was under consideratign in that caseis not before 
us, and we do not know what exactly its terms were. More- 
over, the Privy Council case of Sri Raja Papamma Rao v. 
Sri Vira Pratapa H. V. Ramchandra Razu (8) iseof para- 
mount authority which my learned friend left untouched. 


BATCHELOR J.—The plaintiff sued as an agriculturist to 
redeem a mortgage and to recover possession of the mortgaged 
property on payment of any sum which the Court might find 
to be still owing to the defendants, the representatives of the 
original mortgagee. The mortgage was executed in 1863, and 
the sum secured was Rs. 3q0. It was admitted that the 
mortgagee went into possession in 1867 under the decree of 
the Court,and has since remained in possession. 

The defendants denied that the plaintiff was an agriculturist 
within the meaning of the Dekkhan Agriculturists’ Relief Act, 
and claimed that Rs. 1,038-4-11 were due on the mortgage, 
including a sum of Rs. 380 which the mortgagee had to pay to 
prior mortgagees before he could go into possession under the 
decree of 1867. 

The Court of first instance found that the plaintiff was not 
an agriculturist, and that, on accounts taken, the mortgagee 





(2) (1884) L. L. R. 8 Bom. sos. (5) (1888) I. L. R. 7 Bom, 830. 
(2) (1892) I, L, R. 16 Bom, 656. (6) (1884) L L. R. 8 Bom, 308, 
(3) (1888) I. L. R. 7 Bom. 380, (7) (1892) I, L, BE, 16 Bom. 656. - 


(4) (1887) P. J. 815. (8) (1896) I. L. R, 19 Mad, 249, 
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' had already received Rs. 2,549-4-3 from the rents and profits 
of the mortgaged property : it therefore decreed redemption 
without any further payment, but it made “no order for the 
refund to the plaintiff of the excess payment. 

The defendants appealed to the District Court, where it was 
held that the plaintiff was not an agriculturist, and that the 
defendants were relieved of any liability to account by reason 
of the former decree in the suit of 1867. The mortgagee’s 
claim to the Rs. 380 was also refused. 

Dealing first with the plaintiff’s appeal, we have to deter- 
mine whether the Court below was wrong (1) in holding that 
the plaintiff is not an agriculturist within the Act, and (2) in 
holding that the plaintiff's right to have accounts taken from 
the mortgagee in possession was lost by reason of the decree 
of 1867. . 


On the first point we have no hesitation in agreeing with the 
District Judge. The sole ground on which the plaintiff claims 
to be an agriculturist is that she is the wife of an agriculturist; 
but that circumstance doeg not, we think, constitute her an 
agriculturist within the meaning of the Act. She does not 
earn her livelihood by agriculture, but by being the wife of her 
husband * Le might change his occupation to-morrow, but she 
would not be affected by the change. It seems to us that she 
can no more be called an agriculturist because her husband is an 
agriculturist than she could be called an engineer, or a doctor 
if her husband happened to follow one of those professions. 

As to the second point the decree of 1867 is Exhibit 38 in 
the case. It sets out that the then plaintiff, the mortgagee, 
was suing for possession of the mortgaged land, that is, we 
infer, for possession under the terms of the mortgage bond; 
and there was a prayer that, until possession should be delivered 
over, or until the mortgage money was paid off, interest should 
be awarded at the rate of 2 per cent. per mensem. The decree 
then orders that the mortgagor " should pay to the plaintiff 
(the mortgagee) Rs. 300 and interest, Rs. 27, in respect of his 
claim. Until payment of the moneys, or until the principal 
is doubled, interest should be at the rate of 2 percent. per 
mensem from 30th July 1867; and until payment of the moneys 
the land mortgaged, which is asked for in the suit, should be 
handed over according to the agreement. And the defendant 
should redeem the land by paying the plaintiff’s money.” It 
should be noted that the instrument of mortgage is not pro- 
duced. ' 
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The question is whether. the terms of this decree deprive - 
the mortgagor of a right to accounts in the present suit. 

For the respondents reliance is placed on Navlu v. Raghu (1) 
and Rambhat v. Ragho Krishna Deshpande(?), it being argued 
that the case of Datatraya Ravji v. Anaji .Ramchandra(s) is 
distinguishable on the precise ground on which in the Ful 
Bench decision in Tani Bagavan v. Hari (4) it was distinguished 
from Naviu v. Raghu, namely that in Datatraya’s case -the 
decree simply awarded possession of the mortgaged property, 
whereas here, as in Tani Bagavan v. Hari, the decree directs 
the payment of a certain sum found to be due and enjoins that, 
until that sum is paid, possession is to remain with the 
mortgagee. 

We think that this contention must be conceded, and that 
so far the present case does fall outside the ruling in Datatraya 
y. Anaji. But it still remains to consider whether in other 
respects it can be brought within Navlu v. Raghu and the 
cases which followed that decision and which are, whether we 
agree with them or not, binding upen us. — 

We entirely concur in what was said by Farran J. in Tani 
Bagavan v. Hari as to the'manner in which such a case as 
this should be approached. In such a suit, said that learned 
Judge, “all that the Court is at liberty to do is to construe the 
decree in the former suit, to ascertainits intention from the ex- 
pressions contained in it, and to give effect to that intention 
when so ascertained.” We must, therefore, be guided primarily 
by the actual terms of the particular decree of 1867, and for 
that reason we have set them out in full. Among those terms 


‘isa provision for future interest, which at once distinguishes 


this decree from the decrees considered in the cases cited for 
the respondents and shows that the relation of mortgagor and 
mortgagee was intended to continue. The decree on its face 
contemplates the taking of an account in the future to ascer- 
tain the amount of accrued interest due to the mortgagee, and, 
since the remedies between the parties are mutual, that 
implies that an account be taken also of rents and profits debit- 
able to the mortgagee. It may be observed further that, 
under the decree, possession is to be delivered to the mort- 
gagee “according to the agreement,” that is, we understand, 
according to the mortgage agreement,so that this provision also 
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negatives the theory that the decree was intended to act as a 
foreclosure decree or to extinguish the contractual relation 
between the parties. This point is made still clearer by the 
-order that the mortgagor should, that is, should at some 
future date, redeem the property by paying the sum due; and 
we can only read these words as contemplating a future suit to 
redeem on payment of such sum as may then be found to be due. 
We are, therefore, of opinion that the decree did not supersede 
the contractual relation, to employ the language of West J. in 
Navlu v. Raghu, but by putting the mortgagee into possession 
merely carried out the terms of the contract, which for the 
rest it preserved and kept alive. 

There was no foreclosure either in fact or in intention, and 
it was in his capacity as mortgagee, entitled by the contract 
to possession, that the defendant’s predecessor was put into 
possession by the Court’s decree. The facts thus resemble 
those which were before the Judicial Committee in Sri Raja 
Papamma Rao v. Sri Vira Pratapa H. V. Ramchandra Razu(), 
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where their Lordships say, in language which appears appro- - 


priate to the present suit:—“It is sufficient that the mort- 
gagee, not being entitled to foreclosure and not asking for it, 
got a de¢ree which did not purport to work foreclosure. It 
purported to give possession ‘as provided in the terms of the 
bond’ ... and did not purportto put an end to the bond and 
to the relations of mortgagor and mortgagee altogether. It 
could, though subject to correction on appeal, give possession, 
and did so. The mortgagee thereupon became mortgagee in 
possession; and as such he must submit to be redeemed.” 

If the above decision is in point, it is manifest that it can- 
not be displaced by any ruling of this Court, and that would 
be sufficient answer toMr. Khare’s reference to the unreported 
case of Valabh Krishna v. Natha (2). There, moteover, the 
Court observed that “as redemption could be only on the 
terms expressed in the decree, the taking of accounts is be- 
side the question.” The decree then in question is not now 
before us, but we infer from the words cited that it contained 


(1) (1896 ) LL. R.19 Mad. 249, 
(2) Becond appeal No, 568 of 1901. 
Jumms C. J. (and Barry J.)— 
Whatever may have been the rights 
of the parties under the mortgage, ib 
is clear that they can now only be 
determined by reference to the 
decree passed on 26th March 1879. 


Whether that decree was right or 
wrong must hold that it finally decid- 
ed the rights of the parties to it, or 
of those who like the pregent plain- 
tiff claim undar it. 

From that decree it is manifest 
that possession is to continue until 
the mortgagor pays to the mortgagee 
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a clause definitely negativing the taking of accounts in future; 
in the decree with which we are concerned there is no such 
provision. 

On these grounds we hold that the Subordinate J udge was 
right in allowing accounts to be taken; and since the mort- 
gagor did not appeal against the order absolving the mort- 
gagee from liability for any surplus receipts over and above 
the sum necessary for redemption, we cannot now impose any 
further liability in that respect. 

It is clear also that the Subordinate Judge was right in allow- 
ing the mortgagee credit for the Rs. 380 which he paid to the 
prior mortgagees in order to obtain possession. Under s. 74 of 
the Transfer of Property Act the mortgagee was entitled to 
redeem the earlier encumbrance. 

For these reasons we reverse the decree of the District 
Judge and restore that of the Subordinate Judge. 

Decree reversed. 





Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Batchelor, 
on remand, before Mr, Justice Batchelor and Mr, Justice Rag. 


DIGAMBAR KESHAV SHROTRI 
vo ' 


NARAYAN VITHAL ASHTEKAR.* 


Will—ProbateProbate and Administration Act (V of 1881), Secs, 16, 50, 69— 
Revocation of probate—Just cause—Absence of citation—Compulsory cita- 
tion—Discretionary citation— Onus of proof. 


Per Scorr C. J, and Baroreror J.—A purchaser from an heir of a por- 
tion of the property of a deceased person has a locus standi to come in and 
allege that’ the will of the deceased is a forgery and should be revoked, 





by the plaintiff in Court, from the 
total debt and if there is a default 
in the payment within two months 
plaintiff should restore possession 


the sum of Rs. 1850-10-0 with inter- 
est thereon at 18 per cent. from the 
date of the institution of the suit 
until 21st March 1882. As redemp- 


tion could be only on the terms ex- 
pressed in the decree, the taking of 
accounts is beside the question. 

We accordingly vary the decree of 
the lower appellate Court in the 
terms expressed abova, 

We further grant interest from 
this date at 9 per cent. on the balance, 
ufter deducting the money deposited 


forthwith, 

Respondents to pay the appellants 
costs of this appeal. We do not dis 
turb the order as to costs passed by 
the lower appellate Court. 

* First Appeal No. 90 of 1909, from 
the decision of V, M.Ferrers, Assist- 
ant Judge of Satara, in application 
No. 53 of 1908, 
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Ramchandra Martand Jejurkar v, Ramrao bin Balwantrav(1), followed, A. O. J. 

Under the Probate and Administration Act there are compulsory cita- 
tions and discretionary citations. A case of a compulsory citation is to 1910 

be found in s, 16 of the Act which provides that ‘when a person appointed hana 
an executor has not renounced the executorship, letters of administration DIGAMBAR 
shall not be granted to any other person until a citation has been issued v. 
calling upon the executor to accept or renounce his executorship,” A NaBaTAN 
caso of a discretionary citation is to be found in s. 69 of the same Act 
which says that it shall be lawful for the Judge if he thinks fit to issue 
citations calling upon all persons claiming to have any interest in the 
estate of the deceased to come and see the proceedings before the grant of 
probate or letters of administration. Where the compulsory citation has 
been omitted the grant of letters of administration with the will annexed 
would be defective on the face of it because the will is the act of the 
deceased himself and provides for the persons who shall administer the 
estate; in such a case the grant being defective should be revoked as soon 
as the defect comes to the notice of the Court. Where, however, citation 
has been discretionary and a person who may be interested in disputing 
fhe genuineness of the will is not cited and probate is granted ex parte, 
the mere absence of citation does not invalidate the grant because the 
will may be a perfectly genuine will and the opposition of the person who 
ought to have been cited might, if it had been put forward, have proved 
ineffective; in such a case although the omission to cite is not in itself a 
sufficient cause for revocation of the probate it affords a good reason for 
inquirfhg into the genuineness of the will alleged, and the Court ought to 
frame an issue whetherthe will propounded is the will of the deceased 
and to come to a finding upon that issue, 

Per Barcueror and Rao JJ.—The onus lies in every case upon the 
party propounding a will and he must satisfy the conscience of the Court, 
that the instrument so propounded is the last will of a capable testator. 

If a party writes or prepares a will under which he takes a benefit, that 
is a circumstance that ought generally to excite the suspicion of the Court 
and call upon it to be vigilant and jealous in examining the evidence in 
support of the instrument, in favour of which it ought not to pronounce 
unless the suspicion is removed, 

Barry v. Butlin (2), followed. . 

Where a will is prepared and executed under circumstances which 
ra.so a suspicion of the Court, it ought not to be pronounced for unless 
the party propounding it adduces evidence which removes such suspicion 
and satisfies the Court that the testator knew and approved of the con- 
tents of the instrument, 

Tyrrell v. Painton (3) followed. 

The dictain Tyrrell v. Painton and Barry v, Butlin do not lose any of 
their force by reason of the circumstance that the executors had on a 
former occasion in e» parte proceedings obtained probate behind the back 
of persons vitally interested in disputing the will. - 


—— 
(2) (1896) P. J. 491. (3) [1894] P. 151. : 
(2) (1838) 2 M. P. C. 48o. 
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PROBATE proceedings. 

One Shankar Pralhad Shrotri died on the 24th March 1902, 
leaving him surviving a sister named Thakubai. 

Digambar and Bhagwat (the opponents) alleged that 
Shankar had made a will on the 23rd March 1902, of which 
they were appointed executors. They applied in January 1903 
for probate of the will. No citation was issued to Thakubai. 
The application for probate was consequently unopposed, The 
application was supported by the affidavits of the man who 
wrote the will and of the two attesting witnesses. The probate 
was accordingly granted on the 18th August 1904. Subse- 
quently, i. e. in 1907, Thakubai, who was ignorant of what 
had taken place, sold a part of the testator’s property to Nara. 
yan ( the applicant ). 

Narayan next applied to the Court for revocation of the 
probate granted to Digambar and Bhagwat, alleging ‘that 
Shankar has made no will; and that the probate proceedings 
were no good as no citation was issued to Thakubai and that 
non-citation was a just cause for revocation under s. 50 of the 
Probate and Administration Act. 

The Assistant Judge revoked the probate on the following 
grounds : 

“The probate in this case was secured es parte, But the application for it 
had been preceded by two heirship applications resting on the same grounds 
Both were opposed by the decensed’s sister Thaku. Yet when the probate 
proceedings were begun, no citation was served on Thaku, This omission 
appears to me to be just cause for revoking the probate, and itis hereby re- 
voked accordingly.” 

The opponents appealed to the High Court. 


The appeal was heard by Scott C. J. and Batchelor J. on 
the r2th April 1910, when their lordships delivered the follow- 
ing interlocutory judgment. 

Scort C. J.—One Shankar Pralhad Shrotri died in 1902 
leaving as his nearest heir his sister Thakubai. After his 
death it was alleged that he had left a will; and persons claim- 
ing to be his executors applied for certificate of heirship on 
the strength of the will. 

The certificate appears to have been granted and then sub- 
sequently revoked upon the application of Thakubai, the 
Court being of opinion.that the question whether the deceased 
had died testate or intestate could not be decided upon a 
summary application. 

The persons claiming to be executors then applied for pro- 
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bate of the will, but did not inform the Court of the previ- 
ous proceedings or of Thakubai’s opposition. In consequence 
of there being no special citation of Thakubai there was no 
opposition to the application for probate, and as it was sup- 
ported by the affidavit of the writer of the alleged will and 
the two attesting witnesses probate was granted on the 18th 
of August 1904. 

Subsequently, that is, in 1907, Thakubai sold part of the 
property of the testator, purporting to do so as his heiress, to 
the present applicant; and he, finding that the executors 
claimed to be entitled to the property by virtue of the probate, 
has made the present application for revocation of probate. 
He alleges first, that the opponent Digambar and Bhagvat, 
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father of the opponent No. 2,'forged the will, and, secondly, j 


that Thakubai was intentionally not made a pærty to the 
probate application in order that the opponents might get an 
ex parte decision without any notice to, her. 

The learned Assistant Judge considered that the absence of 
a special citation to Thakubai constituted just cause for revo- 
cation of the probate, and, without considering the evidence 
which had been recorded by him as to the genuineness or 
falsity of the will, revoked the probate on the ground that no 
citation had been served on Thakubai. 

It is contended by the appellants that the petitioner had no 
locus standi to make the application. 

It has, however, been decided by this Court that a purchaser 
from an heir has a locus standi to come in and allege that the 
will is a forgery and that probate should be revoked : see Ram- 
chandra Martand Jejurkar v. Ramrav bin Balwantrav(2). 

The next question which arises is whether the absence of 
the special citation to Thakubai is in itself a sufficient cause 
for revoking probate. It is alleged that it is a sufficient cause, 
because under s. 50 of the Probate and Administration Act, 
illustration (4), the making of a:grant without citing parties 
who ought to have been cited, is said to be a case of just cause. 

Now under that Act there are compulsory citations and 
discretionary citations. A case of a compulsory citation is to 
be found in s. 16 which provides that ‘ when a person ap- 
pointed an executor has not renounced the executorship, 
letters of administration shall not be granted to any other 
person until a citation has been issued calling upon the 
executor to accept or renounce his executorship.” This is 

(1) (1896) P, J. 491, 
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based upon the English Law and Practice as appears from 


. the following passage in Tristram and Coote’s Probate Practice, 


11th edition, page 243: "When a person, having the superior 
right to prove a will or to take administration, delays or de- 
clines to do so, the Court, at the instance of a person having an 
inferior right, cites the person having the superior right to take 
the required grant, and, on his failing to do so, decrees it to 
the other. A citation, therefore, answers’ two purposes ; it 
either compels a representation to be taken by those who are 
primarily entitled to it, or where they do not take it, the 
process provides a substitute for a voluntary renunciation on 
their part.” 

A case of a discretionary citation is to be found in s. 69 of 
the same Act which says that it shall be lawful for the Judge, 
if he thinks fit, to issue citations calling upon all persons 
claiming to have any interest in the ‘estate of the deceased 
to come and see the proceedings before the grant of probate 
or letters of administration. 

Now in a case where the compulsory citation has been 
omitted the grant of letters of administration with the will 
annexed would be defective on the face of it, because the will 
is the act of the deceased himself and provides for the persons 
who shall administer, and if those persons have not had an 
opportunity of renouncing before the grant of letters of ad- 
ministration with the will annexed the grant would be de- 
fective and should be revoked as soon as the defect comes to 
the notice of the Court.. Where, however, the citation is 
discretionary and a person who may be interested in disputing 
the genuineness of the will is not cited and probate is granted 
ex parte, the Court cannot say that mere absence of the cita- 
tion invalidates the grant, because the will may be a perfectly 
genuine will and the opposition of the person: who ought to 
have been cited might, if it had been put forward, have proved 
ineffective. 

We, therefore, do not think that the omission to cite Thaku- 
bai was in itself a sufficient cause for revocation of the probate. 

It was, however, a good reason for enquiring into the 
genuineness of the will. 

The learned Assistant Judge ought, upon the application of 
the petitioner, to have framed an issue as to the genuineness ` 
of the will and to have come to a finding upon that issue. 

We remand the case in order that he may hold this inquiry, 
We direct that the Assistant Judge do try the issue ; 
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Whether the will propounded in 1904 of which probate has 
been granted is the will of Shankar Pralhad Shrotri? 

The parties should not be allowed to adduce any further 
evidence and the findings should be returned in three months. 


The finding returned by the Assistant Jiidge on the re- 
manded issue was in the affirmative, i. e., that the will was 
genuine. 


The appeal was finally heard by Batchelor and Rao JJ. 


Gadgil, with D. W. Pilgamkar, for the appellants.—I sub- 
mit as the finding on remand is now in favour of the genuine- 
ness of the will, itshould be accepted and the order of the 
District Judge revoking probate should be reversed. It is the 
settled practice of thisCourt not to disturb the finding of fact 
of the lower Court which has always the advantage of seeing 
and hearing the witnesses unless the finding is perverse and is 
manifestly opposed to the weight of the evidence. The onus 
is shifted on the respondent to prove that the finding ought 
not to be accepted by this Court. 


G. G. Ngdkarni, with M.V. Bhai, for the respondent.—There 
are recognised limitations to the rule about the acceptance of 
finding in first appeal. If the judgment complained of is 
shown irresistibly to be entirely erroneous, if the judgment 
.shows a disregard of some cardinal rule of law, or if any fact 
has undue or. unreasonable weight attached to it, the appellate 
Court ought not to accept the finding. See Powell v. The 
Birmingham Vinegar Brewery Company Lid. (1); Gray v. 
Turnbull (2); and Coghlan v. Cumberland. (3) 

The principal question in this appeal is whether the lower 
Court has followed the rules which ought to guide a Court of 
Probate before it decides to grant probate to the propound- 
ers of the will. The principles laid down in Tyrrell v. 
Painton, (4) Barry v. Butlin (S), Fulionv. Andrew (6), and Brown 
y. Fisher (7) regarding the onus and quantum of proof 
have been entirely lost sight of by the District Judge. The 
evidence in the case discloses the following facts: (1) The 
executors who were in the habit of quarrelling with the 
deceased swallow the entire estate under the will wholly 





(2) [1894] A. C, 11. = (5) (1888) 2 M. P. O. 480. 
(2) (1875) L, R. 2 8c, & D. App. 58. (6) (1875)7 H. L, C. 448, 
(3) [1898] 1 Ch, 704, (7) (1890) 63 L, T, 465, 


(4) [1894] P. 151, 
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prepared by themselves and their accomplices. (2) No mention 
is made in the will about the full sister of the deceased who 
was the next heir on intestacy and who it appears has been 
impliedly disinherited by the will, (3) The alleged testator 
was on the brink of dissolution; he was picked up unconscious 
on the road to the Fort Vasangad; he never regained his 
consciousness and a day after he died of plague. These facts 
should be considered in the light of the decision of Batty J. in 
Batkrishna v. Gopikabai (1) where that learned Judge pro- 
nounced against a moffusil will on the authority of cases re- 
ferred to above, See also the observations of Cockburn C. J. in 
Banks v. Goodfellow (2). The appellants have not shown why 
the widowed sister was ignored by the-testator. The writer of 
the will says that he asked the testator pointedly whether 
he had a sister and that the testator replied that he 
had none. This aspect of the case was missed by the lower 
Court which also failed to give effect to its previous impres- 
sion of the case and particularly its own endorsement at the 
end of Digambar's deposition in which it was suggested why 
Digambar (the executor) should not be prosecuted for perjury, 
I submit, therefore, that the finding on remand being in gross 
disregard of the actual evidence in the case ought not to be 
accepted and the original order revoking probate should be 
confirmed. This would be so in spite of the fact that the exe- 
cutors have on a former occasion, i. e., in ew parte proceedings, 
obtained probate of the will. By merely obtaining probate, 
the executors cannot shift the onus on the next of kin on 
intestacy. See Komollochun v. Nilruttun (3), 


Gadgil in ‘reply—The issue remanded and the lower 
Court’s judgment on remand clearly show that the onus of 
proof was placed on the executors. That onus was dis- 
charged to the satisfaction of the lower Court. The Court 
weighed all the evidence and gave opportunity to the executors 
to remove the suspicion. The proper Court to judge whether 
that suspicion was removed was the lower Court and not this 
Court-as Court of appeal. A Court of appeal ought never to 
reverse the finding of a lower Court unless quite confident that 
the judgment given in that Court below is wrong. See Vemuna- 
bai v. Balshet (4). Even the judgment in Tyrrell v. Painton 
(5) shows that the appellate Court would never have reversed 
(a) (1905)7 Bom, É. R;a75, = (4)(1902) 5 Bom. L, R, 584, 


e (2) (1870) L. R. 5 Q. B. 563. (5) [2894] P, 151. 
(3) (1878) I, L, R, 4 Cal, 360, 
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the finding if the questions had.been purely of appreciation of 
evidence. It cannot be said that because the lower Court has 
not referred in express terms to Tyrrell v. Painton (1) and other 
cases cited, the principle underlying those cases has been 
violated. The onus at this distance of time, i.e., nearly 
seven ‘years after the date of the will, ought not to be 
heavy. Discrepancies are likely to arise and if they were not 
there the Court might have thought that the executors and 
their witnesses had conspired. The onus upon the executors 
is much weakened in view of the fact that the executors had 
once obtained a probate, though in ev parte proceedings. The 
executors were not dilatory and fraud could not be presumed 
merely from the fact that there was no citation to-the sister of 
the deceased. In Komollochan v. Nilrutton (2) the question 
is not about onus but the quantum of onus. Fyrrell v. 
Painton (3) was a special case. The executors in the present case 
were near relatives—cousins only twice removed—and they 
were of the same family as the deceased testator. No adverse 
inference can be drawn from the circumstance that the full 
sister was ignored. The testator may have thought to perpe- 
tuate the estate in his own gotra or family. Banks-v. Good- 
fellow (4)* has no application to the facts of this case. 


BATCHELOR J.—This was an application for the revocation 
of the probate of the will of one Shankar who died on the 24th 
of March 1902. 

By an application made in January 1903 Digambar and 
Bhagwat, who are the executors under the will, applied for a 
certificate of heirship with the will annexed. 

After various incidents that application was, in April 1904, 
ordered to stand over pending the result of an application for 
probate made by the same parties. ` 

Probate was ultimately granted to Digambar and Bhagwat 
on 18th August 1904 but the probate proceedings had through- 
out been conducted ex parte, no citation having been issued 
to Thakubai, the widowed sister of the testator. 

Then in April 1909 the present application was made by a 
purchaser from Thakubai of a part of the land the subject 
matter of the will. In March 1909 the Assistant Judge revokes 
ed the probate on the sole ground that it had been obtained 
without notice to Thakubai. But in an interlocutory judg- 


(2) [1894] P. 151. (3) [2894] P. 151 
(2) (2878) I, L. R, 4 Cal. 364. (4) (2870) L. R.5 Q. B. 563. 
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ment of this Bench in April last we held that that was not 
sufficient ground for revoking the probate and we remanded 
to the lower Court an issue whether the will propounded is 
the will of Shankar, 

The Assistant Judge has now found upon that issue in the 
affirmative, that is to say, in favour of those who propound 
this will. That of course is a finding of fact and though this 
is a first appeal in which findings of fact are open to attack, 
we have every desire to treat with respect any such finding 
by the Judge who had the advantage of seeing and hearing 
the witnesses. But when all possible allowance is made for 
this principle we are unable, in this case, to adopt the decision 
of the Assistant Judge which in our opinion is clearly opposed 
to the weight of the evidence. 

Before npticing that evidence it may be as well to say that 
we agree with the Assistant Judge in this that the onus lies 
upon those who propound the will. That is so by reason of 
the general principles of law applicable to such cases. Those 
principles will be found illustrated in many cases of which we 
may notice only Tyrrell v. Painton(1) There it is laid down 
that wherever a will is prepared and executed under circum- 
stances which raise a suspicion of the Court, it ought ndt to be 
pronounced for unless the party propounding it adduces evi- 
dence which removes such suspicion and satisfies the Court 
that the testator knew and approved of the contents of the 
instrument. The Court there approved of the two rules of 
law which Baron Parke had enunciated in Barry v. Butlin (2), 
namely, first that the onus lies in every case upon the party 
propounding a will and he must satisfy the conscience of the 
Court that the instrument so propounded is the last will ofa 
capable testator, and secondly, that if a party writes or pre- 
pares a will únder which he takes a benefit, that is a circum- 
stance that ought generally to excite the suspicion of the 
Court and call upon it to be vigilant and jealous in examining 
the evidence in support of the instrument, in favour of which 
it ought not to pronounce unless the suspicion is removed. 
These dicta appear to us to apply with particular aptness to 
the facts of the case now in hand and they do not lose any of 
their force by reason of the circumstance that in the ew parte 
probate proceedings the executors succeeded in snatching a 
decision of the Court behind the back of a Hindu widow who, 
as they knew, was vitally interested in disputing the will. 


(2) [1894] P, 152 (7) (1838) 2 M. P. C. 480, 
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The will itself is wholly in favour of these two executors A. 0. J, 
Digambar and Bhagwat. They are cousins twice removed of 4910 
the testator and with them according to the evidence the ~~ 
testator was in the habit, of quarrelling. Not only are these Dicampar 
persons made the sole beneficiaries of the testator’s bounty v: 
but by the same instrument he disinherits his widowed sister DARATAN 
with whom, so faras we know, he had no dissension. It is Batchelor J, 
important to bear in mind that the parties propounding this will -7 
are precisely those parties who take the whole benefit underit. 

We do not propose to examine in detail the oral evidence 
upon which it was sought to prove this will. The depositions 
speak for themselves and it will not be necessary to subject 
them to more than passing criticism. The first witness on 
the record, Exhibit No. 25, is Digambar himself, the executor. ‘ : 
Him Mr. Gadgil has endeavoured to save on the reptesentation 
that he is half-witted. Ofthat, however, on the deposition 
there are no signs, while there are abundant signs of a resolute 
endeavour to save this will at all expense of truth. To such 
an extent was this endeavour carried that at the end of the 
deposition the learned Assistant Judge himself called upon 
Digambar to show cause why he should not be prosecuted for 
perjury.” We need only say that that notice to Digambar was 
in our opinion amply justified by the deposition which he 
made. Then comes one of the two attesting witnesses called, 
namely, Dattatraya Balaji, Exhibit No. 26. In sentence 
after sentence inthe examination-in-chief of this witness he 
contradicts himself without justification, and he ends by say 
ing “what I have said in this Court is false.” That, we take 
it, is the nearest approach to truth which this witness arrived 
at. Then comes witness Bhagwant Keshav. He is certainly 
a better witness than Digambar but we are unable on the 
faith of his testimony to‘give effect to the story which he 
tells. One thing, however, is apparent from his evidence and 
that is that the cause of Shankar’s death was plague, that 
Shankar was taken ill, on the 22nd of March, with plague, that 
he made the alleged will on the following day in the after- 
noon, and that he died soon after the following mid-night. 

The witness Bhagwant himself says that he and his brother 
Digambar found Shankar lying unconscious on the road between 
Tambwe, the plague striken village which he was running 
away from, and Vasantgad, the hill fort to .which he was 
endeavouring to escape. It is said that this witness does not - 
contradict himself nd not plainly overthrown in cross- 
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examination. That may be conceded but it must be remem- 
bered that the story which the witness Bhagwant tells is one 
of which any cross-examination was extremely difficult. He 
is however opposed to the writer upon certain points and he 
is unable to explain what happened to the alleged draft made 
of the will. Then the next witness is Ganesh who wrote the 
will. He pretends that Shankar died not; of plague but of 
fever and biliousness. He admits that the appellants are his 


‘friends, and he says that the writing of the will took two 


hours and during the writing the attesting witnesses were 
called in there. Upon this point the attesting witnesses 
differ from him and we cannot for a moment believe that for 
two hours Shankar’s mind could have been successfully operat- 
ing on such a matter as the preparation of the will. The only 
other witness whom it is necessary to notice is Rango Ganesh, 
the other attesting witness. He says that the will was read 
over to him and others. He admits that for two days prior 
to Shankar’s death he was semi-conscious but he pretends that 
Shankar did not suffer from plague‘at all. According to his 
statement Shankar died of a fall and nothing else. 

Now itis perfectly true to say that in most cases in this 
country it is unsafe to infer the falsity fof a whole case from 
the falsity of one or even two witnesses called to support it. ` 
But here it is important to observe that if there wereany 
truth whatever in the story made on behalf of this will there was 
no need and no occasion to call such witnesses as Digambar 
and Ganesh. And we think that the evidence which they 
have given has its effect upon the whole case of the respon- 
dent. So far from the evidence removing the natural and 
necessary suspicion caused by the circumstances in which the 
will was alleged to have been made, we are left with the con- 
viction that the most probable account of the transaction is, 
that the accident of removing this dying man to the house of 
Sanesh was afterwards used in order to set up the preparation 
of the will in that-house where the executors happened then 
to be living. We need only add that the signature appearing 
on the will is steady, firm and strong, and is in all respects 
the very reverse of the sort of signature which one would 
expect to find made by a man who had been suffering from 
plague for over a day and was about to die of that malady in 
che course of the next few hours. 


For these reasons -we are of opinion that this will is not 
proved, We must, therefore, reverse the finding of the learned 
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Assistant Judge and confirm the order revoking the probate, A. C. J, 
The original finding was in favour of the respondent. The 1910 
respondent will have his costs throughout, the Assistant OW 
Judge’s finding having been in favour of the now appellantse Dicaunan 


Order confirmed, ho. 





Before Mr, Justice Batchelor and Mr, Justice Rao, 


JAFARKHAN JATBARKHAN PATHAN 1910 
V. $ —~ 
DAUDSHAH; MAHOMEDSHAH FAKIR.* December 16, 


Civil Procedure Code (Act V of 1908), Sec, 92—Suit governing public charity—e 
Trust alleged by plaintiff need not be admitied by defendant—Certificate of 
the Collector—Certificate in the name of one plaintif alone, 


Bection 539 of the Civil Procedure Code of 1882 (corresponding with 
8, 92 of the present Code) does not require that the trust alleged by the 
plaintiffs must be admitted by the defendants. It will embrace a suit 
where the trust alleged by the plaintiffs is denied by the defendants. 

Jamal Uddin v. Mujtaba Husain (1), explained, 

Beveral persons applied for sanction to bring a suit under s. 589 of tho 
Civil? Procedure Code of 1882. The sanction given was addressed to the 
first applicant by name and “the other applicants.” Four, out of the 

«a applicants, then instituted the suit. It was objected that the sanction, 
having been given to only one person named, was not sufficient under the 
section and that the suit was on that account not maintainable :— 

Held, that the sanction was good, and the suit could not be defeated 
merely because the officer granting the sanction elected to name only one 
of the applicants and to refer to the others merely as the other applicants. 


THERE exists a dargah known as the Pir Katib Sayad in the 
town of Nadiad. Attached to this dargah were grants made by 
British Government as far back as 1842; and in 1866 the 
Government granted in perpetuity an allowance of Rs. 3 per 
year to the Pir Katib Sayad, "subject to the condition that the 
managers should remain the loyal and faithful subjects of the 
British Government.” (Ex. 61). 

The management of the Dargah was carried on by one Fakir 
Daudshah Mahomedshah (defendant No.1), who, it wasalleged, 
had mismanaged the property and kept no account of its 


income. 





* First Appeal No. 168 of 1909 from 1903, , 
the decision of W. Baker, Joint Judge (1) (1908) L, L, B, 25 All, 631, 
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To remedy this maladministration of the trust property, 
Jafarkhan Jatbarkhan (plaintiff) and twelve other Mahomedans 
- residents of Nadiad, applied to the Collector for a sanction to 
bring a suit under the provisions of s. 539 of the Civil Proce- 
dure Code of 1882. The sanction prayed for was granted and 
ran as follows :— 

To Jafarkhan Jatbarkhan and the other Mahomedans, revidents of Nadiad, 
in the Kaira District. 

They had applied on the 25th February 1902 to the effect that 8 ad 
Nurmian Sidumian and Daud have not been devoting the properties attached 
respectively to the Juma Masjid, and the tomb of Pir Kntib Sayad as shown 
in the accompanying list, to their appointed uses, but to their own private 
purposes, “Lo establish this, (the applicants) are desirous of bringing a suit 
against the said Sayad Nurmian Sidumian, and Daudshah Mahomedshah, 
Therefore, in pursuance of the Government Rosolution No, 256 dated the 16th 
January 190% I, C. Hudson, Esq. Collector of Kaira, hereby give this 
certificate that I permit that the said suit under 8.539 of Act XIV of 1882 
may be brought in a Civil Court that may be competent to entertain the same, 
Dated the 1st March 1903. 

` The first plaintiff Jafarkhan Jatbarkhan and three of the 
applicants filed this suit to remove the defendant No. 1 from 
management of the property, to take accounts from him of 
his management, to appoint a new trustee and tqsettle a 
scheme of management. 

The defendant No. 1 replied inter alia that the property 
was not public religious property. 

The lower Court held that the consent of the Collector of 
Kaira was not legal, that the property was not public religious 
property, and that the suit was not maintainable. The learned 
Judge remarked as follows :— 

“Tt bas been ruled in I. L. R. 15 All. 631, that the section does not apply to a 
suit for a declaration that certain property is endowed property but pre- 
supposes the existence of a trust for the administration of which iti ne- 
cessary to make provision, I do not however find any prayer in‘the plaint 


‘for such a declaration, 


It is brought by four persons of whom one only is mentioned in this sanc- 
tion given by the Collector, Sanction is given only against defendant 1, 
whereas there are four defendants, all of whom plaintiff wants to remove 
from possession and this suit is entirely different from the suit sanctioned, 

This sanction appears to contemplate the institution of a suit against the 
trustee or manager of the Juma Masjid as well as against the present defen- 
dant as trustee of the Pir Khatib Saiyad’s tomb, and no specific relief is 
stated in the sanction which speaks in vague terms of a suit to establish the 
applicants’ true rights, It is directed to the present plaintiff 1 and other 
Mahomedans of Nadiad. This would appear to be a fatal defect in the suit, for 
the expression ‘two or more persons’ in 8, 539 of the old Code, incorporated 
in s, 92 of the New Code, has been strictly construed and.it was held in Gopal 
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Dei v. Kanno Dei (I. L. R. 26 All. p. 162) that the consent in writing of the 
Advocate General or other officer appointed by the Local Government for the 
` purpose required by 8. 539 of the Code of Civil Procedure must be a specific 
permission given to two or more persons by name: A permission given to 
one applicant by name “and another” is net a sufficient compliance with 
the terms of the section. The present sanction therefore given to plaintiff 1 
and ‘other Mahomedans of Nadiad’ is not a sufficient compliance with the 
terms of the section. That the Collector’s permission must be strictly con- 
straed‘and that the suit must be limited to matters included in the sanction is 
ruled in Saiyad Hussein Mia v. The Collector of Kaira (LL.R. 21 Bom. p. 257.) 
when the necessity for previous inquiry by the officer granting the sanction is 
explained and a number of English decisions of the Court of Chancery are 
quoted. cf. also Darves Haji Mahomed v. Jainudin (I. L. R. 30 Bom. 306) and 
Shrinivas v. Venkata (L L. R. 11 Mad, 148.) 

These decisions will show that the suit must be strictly in accordance with 
the sanction, but the sanction in the present case is so very vague being one 
- given to sue ' to establish their true right’ that it would includeany kind of 
suit, whether falling under section 539 or not. I am very uncertain in view 

of the remarks in the rulings above quoted as to the strict construction to be 
put on such sanctions, whether the sanction in the present case can be proper- 
ly considered a sanction at all, The necessity of a sanction is imperative: cf. 
I. L. B.16 Bom, p. 626. i 

At the beginning of my judgment I have referred to the fact that the plaint 
does not contain a prayer for a declaration that the property is trust property 
and it appfars that the suit is brought on the supposition that the property id 
trust property, This however is denied by the defendants and there is an 
issue on it, the chief issue of fact in the case. On the authority of the case 
quoted above, I. L. R. 25 All. 631, I should-bo inclined to hold that the 
present suit does not fall under section 539 at all because the existenco of the 
trust itself is a question at issue between the parties. On behalf of the plain- 
tiff 10 Bom, L. R., p. 87 is quoted in which it is ruled that the reliefs described 
in Clauses A, B, C, D, E , of section 539 are not exhaustive and any other relief 
may be claimed in such a suit. But this ruling lays down (as does 25 All.) that 
‘to bring a suit within the section there must be an alleged breach of any Ox- 
press or constructive trust or some direction of the Court deemed-necessary 
for the administration of the trust, Tho existence of the trust is therefore a 
condition precedent to the institution of a suit under section 539; Civil-Proce- 
dure Code. . re : 
The learned pleader for plaintiffs further quotes 9 Bom, L.R., p. 901 
where it is held that no consent of the Advocate General was necessary to 
the amendment of the plaint by the insertion of the particulars constituting 
the breach of trust, because if the Advocate General was satisfied generally 
that there was a breach of trust and gave his consent, it was competent to 
the plaintiffs to specify such instances of the breach of trust as they thought 
they could prove; and it is argued that thesaid sanction expressly refers to 
section $39. This may answer the argument that the suit ig not according 
to the sanction, and I have already pointed out that thé sanction is so very 
_ vague and general in its terms to cover practically any suit. Ido not there- 
fore think that the argument that the suit is not according to the sanction is 
sound especially in view of the decision in 10 Bom, L. R. p. 87. 
t 
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This, however, dees not help plaintiffs for the sanction is bad as being given 
to one person only by name, The section presupposes the existence of a trust 
whereas the existence of the trust is itself a fact in issue in the present case, 
and the section (539) does not apply as against strangers, such as alienees 
from the trustee (which defendant 4 is in this case) Y. L'R. 33 Cal. p. 789 
overruling I. L. R. 24 Cal, p.418. Ido not think thata general principle 
deduced from section 28 of fhe Old Code that all persons against whom any 
relief is sought should be implicated can prevail against positive rulings of all 
the High Courts under the very section under which the suit purports to be 
brought and for the reasons given above I find on the first 4 issues against the 
plaintiffs, I find that the plaint does not satisfy the requirements of section 
539 of the Civil Procedure: Code that the consent of the Collector of Kaira is 
not legal. This being so the question of whether the plaint and the reliefs 
claimed therein are in accordance with the sanction is of very little importance,” 


The plaintiffs appealed to the High Court. 


Jinnah, with Ratanlal Ranchhoddas, for the appellants. 
G. K. Parekh, for respondents Nos. 1 and 3. 


BATCHELOR J.—This was a suit filed under s. 539 of the Civil 
Procedure Code of 1882, corresponding to s. 92 of the present 
Code. The plaintiffs sued as persons interested in the alleged 
public religious trust known as Pir Khatib Sayad’s Dargah in 
the town of Nadiad. They alleged that that Dargah was wakf 
property over which the first three defendants had no right of 
ownership; that the first defendant had mismanaged the trust 
property and had alienated part of it to one Chaturbhai who in © 
turn had sold it to the fourth.defendant, The plaintiffs prayed, 
therefore, that the first three defendants should be removed 
from management of the property; that new trustees should 
beappointed; that accounts. should be taken anda scheme 
should be framed. 

The principal defence offered was made by the first defend- 
ant who claimed that the property was not trust property at 
all but was private property belonging to himself. The learned 
Joint Judge by whom the suit was decided held that the suit 
was unmaintainable in its present form, and also that the pro- 
perty in question was not proved to be public religious property, 
Upon both these grounds, therefore, he dismissed the claim. 
These are the grounds upon which his judgment has been attack- 
ed in this appeal and upon both points we are unable to take 
the view which commended itself to the learned Judge below. 

As to the point of the form of the suit, the learned Judge 
relying upon Jamal Udain v. Mujtaba Husain), thought 


(1) (1903) L L, R. 25 Al, 681, - 
? 
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that this suit could not be referred to s. 92 of the Civil Procedure A. C. J. 
Code, because the trust alleged by the plaintiffs was not ad- 1910 
mitted by the defendants. In our opinion, however, thatisno =~ . 
reason for taking the suit outside the scope ofs.92. Jamal JAFABKHAN 
Uddin's case, as we understand it, is not an authority for more v. 
than it decides, and all that it decides is that a suit asking for a P4AVPSEAN 
mere declaration that certain property is trust property does Batchelor J. 
not lie under the old s. 539. It will be seen that that proposi- 
tion is incontestible if reference be made to the sub-clauses of 
s. 539 which prescribe the particular purposes for which 
such a suit may be brought under that section, which purposes 
do not include the purpose of obtaining a mere declaration ; 
but in this present suit there are prayers which bring the case 
within the ambit of s. 539. We think that no difficulty is ° > ° 
caused by the use of the words “any alleged breach of any 
trust” occurring in s. 539, for we do not read those words as 
equivalent to any alleged breach of any admitted trust. The 
construction which we put upon the section in this respect has, 
so faras we are aware, Been consistently followedin these 
Courts, and the case of Chinchwad Savasthan, Chintaman 
Bajaji Rev v. Dhondo Ganesh Devl), is an illustration of that. 
Reference being made to p. 616 ofthe report, it will be seen that 
the defendants there pleaded that the Savasthan was nota public 
religious or charitable institution and that they were not the 
trustees but owners of the property in that suit. The same 
defence was also set up in the Dakore case: Manohar Ganesh 
Tambekar v. Lakhmiram Govindram(2): but it was not sug- 
gested in either of these cases that the existence of that parti- 
cular plea in defence took the case out of the scope of s. 539. 
Another ground upon which the Joint Judge was of opinion 
that the suit was unmaintainable was because the Collector’s 
sanction was given only to one named man. Now the per- 
misssion or sanction in question is Exhibit 6 which is entitled, 
and affects to be, a certificate under s. 539 of the Civil Proce- 
dure Code. Itis addressed to Jafferkhan, the present first 
plaintiff, and the other Mahomedans, residents of Nadiad, 
who had applied on the 25th May 1902 for the Collector’s 
` permission. It seems to us that this document should be 
read as a permission to those named.individuals who made 
the application, to which Exhibit 6 is the, Collector’s reply, 
and we have satisfied ourselves by reference to that applica- 
tion that all the plaintiffs fall within this category. It seems Í 


(1) (2888) T, L, R, 15 Bom, 612., (2) (1887) I, L, R, 12 Bom. 247, 
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A.C. J, to us that these plaintiffs, who are seeking to obtain the Court’s 
1919 assistance to enforce the management of the trust property, 
—~  arenotto be defeated because the Collector or his clerk 

Jarsrxuax elected to name only one of the petitioners and to refer to the 

v. others merely as the other applicants. 

PATDEHAR As to the presence of the fourth defendant on this record it 

Batchelor J. is now admitted by Mr. Jinnah that upon the evidence now 
— available the plaintiffs cannot contest his title to the property 

alienated to him by the first defendant. 


There remain, therefore, for discussion only the Dargah and 
the cash allowances, and the substantial question is whether 
this property is or is not shown by the evidence to be public 
religious property. That question ought, we think, to be 
answered in the affirmative. The earliest documents bearing 
upon this* question are Exhibits 56 and 70 of A.D. 1842. 
They are records of grants made by the State to the Manager 
for lighting this Dargah and to the Mali as responsible for lay- 
ing flowers upon it. Then we have Exhibit 61, the Sanad of 
1866 A. D., which isa grant of Rs. 3 yearly, in perpetuity, to 
the Pir Khatib Sayad as long as the Managers remained loyal 
subjects of the British Government. It is noticeablesthat the 
grant is to the Pir Khatib Sayad, for itis certain that Khatib 
Sayad himself had died many years before this grant. We 
think upon reading these three Sanads that they make it clear 
that these grants which were made by the State to an insti- 
tution establish that that institution was not a private but a 
public endowment. This inference is further supported by 
the actual use to which the Dargah has ever since been put. 
The evidence shows that it has been kept open free of access 
to all Sunni Mahomedans for purposes of worship or devotion, 
and there is no suggestion that any one, on any occasion, for 
any reason, was ever excluded by the first defendant. His 
only ground for his claim of private ownership is based upon 
the allegation that the original Khatib Sayad was his ancestor, 
put that allegation he has entirely failed to substantiate. 
On this ground we are satisfied that this property is, 
as the plaintiffs claim, public religious trust. If that is so, then 
the only question remaining is as to the order which ought i 
now to be passed. The first defendant has repudiated his 
trust and there is evidence to show that in the past he has 
been guilty of distinct mismanagement, though, having regard 
z to the customs of the people in these matters, the mismanage- 

mént was not of any specially culpable kind. Upon a consi- 
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deration of all the circumstances as they are disclosed by the A. ©. J. 
evidence we will not remove the first defendant wholly from 4910 
his office, but we think it necessary to associate with himin TW 
management some Mahomedan gentleman‘ of respectable JAFARKHAN 
character. We leave it to the District Judge to appoint that v. 
associate after hearing both parties and considering whatever Davpsman 
arguments they may adduce. We do not think it necessary Batchelor J. 
in the present monetary condition of this property to direct 
the preparation of a scheme, but we must order that accounts 
of the incomings and outgoings of the Dargah be properly and 
regularly kept and be submitted once a year to the District 
Judge for audit. There will be a decree accordingly. 

We allow the plaintiffs half their costs throughout from the 
first defendant. As regards the fourth defendant the appeal will œ 
be dismissed and the fourth defendant will have drom the 
plaintiffs any separate costs which he may have incurred in 
this appeal. 

As to the costs in the lower Court between the fourth de- 
fendant and the plaintiffs we make no order. 


Decree accordingly. 
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[On the consolidated appeals from the Court of the Judicial Commissioner of 
Sind,] 


Present: 


LORD MACNAGHTEN, LORD MERSEY, LORD ROBSON, SIR 
ARTHUR WILSON AND MR. AMEER ALI. 


MUSAMMAT BACHI 
U. 


BIKHCHAND JIOMAL 
MUSAMMAT BACHI 


v, 


KHERAJMAL DEWANMAL 
MUSAMMAT BHANBHEN 


J. 


KHERAJMAL DEWAN MAL. * 


Dekkhan Agriculturists’ Relief Act (XVII 1879)—Sust for en ae ee 
and reality of the suit—Special relief, 
e 
Special relief under the-Dekkhan Agriculturista’ Relief Act (XVII of 
1879) could not be granted in a suit, which was in form a suit for redemp- 
tion but in reality was a suit to recover property of which the rightful 
owner had been deprived by fraud, 


THREE appeals, which were consolidated, from three decrees 
of the Court of the Judicial Commissioner of Sind (July 5, 
1907) reversing a decree of the District Court of Sakkar Lar- 
kana (November 20, 1905). 

The question for determination was whether the appellants 
or any of them were, under the Dekkhan Agriculturists’ 
Relief Act (XVII of 1879), entitled to special relief to redeem 
a mortgage executed on September 27, 1892, by three persons 
named Saindino, Mitho and-Sachedino in favour of two.of the 
respondents, viz., Bikhchand and Dipchand. The property 
mortgaged was 500 acres of land to secure a sum of Rs. 1,700. 
For interest on Rs. rooo of that amount the mortgagees 
were to receive the produce of a part of the land, the interest 
on the remaining Rs. 700 was compounded for Rs. 300, and 
Rs. 2000 principal and interest was to be paid by annual 
instalments extending to January 25, 1900. 


* Reported by J. M. Parikh, Esq., Barrister-at-Law, London, 
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By a deed of sale dated the gth June, 1894, Mitho and his 
brother Mirzan sold 122 acres out of the 500 acres comprised 
in the mortgage to Bikhchand and Dipchand, the mortgagees, 
The deed of sale set out that the consideration for the sale 
was the sum.of Rs. 2000 due on the mortgage, which was ex- 
pressed to be cancelled. Saindino attested the deed of sale 
as a witness, and the mortgagors obtained possession of the 
remainder of the 500 acres mortgaged. On September 8, 1896, 
Bikhchand and Dipchand sold the said 122 acres of land to the 
first respondent Kherajmal, who had ever since been in pos- 
' session as owner. 

Sachedino died in 1896 and Saindino in 1898, and their respec- 
tive heirs, as plaintiffs, instituted the present suit on January 31, 
1905, against Kherajmal, the purchaser of the said 122 acres, and 
Bikhchand and Dipchand, the mortgagees under the deed of 
September 27,1862,as defendants. The plaint alleged (izter alia) 
that the plaintiffs were not bound by the sale of June 9, 1894 ; 
that Sachedino, Saindino and Mitho and others, as heirs ofa 
common ancestor named Mitho, held the landed property of 
the family jointly and notwithstanding the ostensible title, the 
said threa mortgagors were eachentiled toa third share in 
the lands recorded in the name of each of them; and that the 
mortgage of 1892 must be regarded as subsisting in regard to 
the 122 acres soldin 1894. The relief sought was the redemp- 
tion ofa two-thirds share of the said 122 acres after the taking 
of accounts and the grant of special relief under the 
Dekkhan Agriculturists’ Relief Act. 

Bikhchand and Dipchand didnot enter any defence. 
Kherajmal pleaded that the plaintiffs never had any right to 
the property in suit; that he (the defendant) knew nothing of 
the mortgage of September 27, 1892; that the deed of sale of 
June 9, 1894, was executed with the knowledge and consent of 
Sachedino and Saindino and their heirs; that no objection was 
taken to it and the plaintiffs were, therefore, bound by it; that 
the effect of that deed of sale was to redeem the said mortgage 
with a result that there was no mortgage to redeem; and that 
the Dekkhan Agriculturists’ Relief Act did not apply to the suit. 

The District Judge held that the land in suit was held jointly 
by the heirs of the common ancestor Mitho ; that Sachedino’s 
and Saindino’s heirs were respectively entitled to one-third of 
the same and Mitho and his brother Mirzan to the remaining 
two-thirds ; that Saindino was bound by the deed of sale as con- 
senting thereto and by taking advantage of its terms, and his 
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heirs were, therefore, equally bound by it, but that the consent 
of Sachedino had not been proved ; that Kherajmal had notice 
ofthe mortgage when. he bought the land in suit and must 


be treated as a mortgagee ; that the property in Kherajmal’s 


hands was subject to the rights of Sachedino’s heirs, who were 
entitled to redeem; and that the Dekkhan Agriculturists’ 
Relief Act was applicable to the case. In the result he madea 
decree granting relief on terms to the heirs of Sachedino alone. 

Against that decree three appeals were filed in the Court of 
the Judicial Commissioner of Sind, one by Kherajmal, the 


. second by Bikhchand and Dipchand and the third by the 


plaintiffs. They were disposed of by one judgment. That 
Court held (inter alia) that the deed of sale of June 9, 1894, was 
a regular and business like document, under which a small 
share of tle property was sold in return for the remainder 
being released from the mortgage; that its effect was that the 
mortgage of September 27, 1892, was extinguished and that 
Bikhchand and Dipchand became absolute owners of the 122 
acres conveyed thereby and the balance of the 500 acres mort- 
gaged was held by the mortgagors free of the mortgage; and 
that as no mortgage existed at the date of the suit there 
could be no right of redemption and no suit for redemption 
would lie. In the result three decrees were made allowing 
the appeals of the purchaser and the mortgagees and dismiss- 
ing the appeal of the plaintiffs, who, thereupon, appealed to - 
His Majesty in Council against all the three decrees, 


J. M. Astbury K.C. and E. U. Eddis, for the appellants, 
contended that none of the plaintiffs were bound by the deed 
of sale of June 9, 1894; that nothing done by Sachedino or 
Saindino at the time of or after the deed of sale estopped them 
or their heirs or representatives from bringing the suit; that 
the deed of sale could not and did not operate to extinguish 
the mortgage of September 27, 1892, or to deprive any of the 
plaintiffs of their right to redeem; that so far as the plaintiffs 
were concerned that mortgage remained in force at the 
date of filing the suit; and that the plaintiffs were entitled 
to special relief under the Dekkhan Agriculturists’ Relief Act 
(XVII of 1879), ss. 12 and, 13 (d). The Dekkhan Agriculturists’ 
Relief Act (VI of 1895), S. 7, was referred to by Lord Mac 
naghten. i 


De Gruyther K. C. and L. Chuharmal, for the respondents, 
were not heard, i 
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The judgment of their Lordships was delivered by P. Cr 


_ LORD MACNAGHTEN.—The Dekkhan Agriculturists Relief 1910 


Act gives extraordinary relief in certain cases. The cases are Mr, Baon 
specified in the Act. The list includes a suit for redemp- v. 
tion. The only question is—Is this suit one in which special BicKkcHAND 
relief can be granted? In their Lordships’ opinion it isnot, ~~ 
- In form it is a suit for redemption. In reality it is nothing of 
the kind. It is a suit to recover property of which the rightful 
owner has been deprived by fraud. That settles the case. 
Their Lordships will therefore humbly advise His Majesty 
that this appeal ought to be dismissed, and the appellants 


must pay the costs. ` Appeal dismissed. 
Appellants’ Solicitors : Sanderson, Adkin, Lec and Eddis. j 
Respondents’ Solicitors: T. L. Wilson & Co. ° 





[On appeal from the Chief Court of the Punjab] 
Present : 


Lorp MACNAGHTEN, LorpD MERSEY, LORD ROBSON, SIR 
*ARTHUR WILSON AND MR. AMEER ALI. 


BUR SINGH aay 
v December 2. 


UTTAM SINGH. 


Will—Evidence—Testamentary capacity—Illness and intemperance of the testa- 
tor—Undue influenco—Persons propounding the will benefiting by it. 


The onus of proving tho testamentary capacity of a testator lies on 
those by whom the will is propounded and the evidence helg to discharge 
that obligation is not displaced by the mere-proof of serious illness and 
of general intemperance of the testator. 

Evidence of circumstances of the character that there was motive and 
opportunity for the exercise of undue influence by the persons propound- 
ing a will and that some of them in fact benefited under the will to the 
exclusion of other relatives of equal or nearer degree, may sometimes 
suggest suspicion and would cortainly lead the Court to scrutinise with 
special care the evidence of those who propound the will, but is not by 
itself sufficient to set the will aside on the ground of undue influence. 

In order to set aside a will on the ground of undue influence thero 
must be cloar ovidence that such influonce was in fact exercised, or that 
the illness of the testator so affected his mental faculties as to make 
him unequal to the task of disposing of his proporty. 


Reported by J. M., Parikb, Esq., Barrister-at-Law, London, _ 
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APPEAL from a judgment and decree of the Chief Court of 
the Punjab (June 17, 1907), .which reversed a judgment and 
decree of the Court of the District Judge, Hoshiarpur (Decem- 
ber 16, 1902). l 

The main question in appeal was as to the validity ofa will. 

On March 26, 190r, the plaintiffs (respondénts) instituted 
the suit. In their plaint they alleged inter alia that one Shib 
Singh, a Hindu Jat, who owned certain immovable property; 
died sonless on June 23, 1898, leaving him surviving his widow 
Musammat Charan Kaur (defendant No. 1); that on the death 
of Shib Singh mutation of names in respect of the property left 


by him was effected in favour of his widow ; that in February, 


1899, Harbans Singh (defendant No. 4), under the guardian- 
ship of his father Jawala Singh, brought a suit for possession 
of certain of the properties left by Shib Singh against his 
widow Charan Kaur on the ground that he was entitled to the 
same under a will dated the 11th June, 1898, and made by 
Shib Singh in favour of Bur Singh ( defendant No. 2), Tara 
Singh (defendant No. 3) and himself} that on October 16, 1900, 
the parties to that suit compromised it in fraud of the rights 
of the plaintiffs and agreed to divide the whole of the property 
left by Shib Singh in three equal shares, one of which was to 
go to Harbans ‘Singh, the other to Charan Kaur and the third 
to Bur Singh and Tara Singh, who were brothers; that the 
plaintiffs and Bur Singh and Tara Singh were the reversionary 
heirs of Shib Singh; that '‘ at the time Shib Singh is alleged to 
have executed the said will, he was seriously ill, weak, really 
at death’s door, and not in possession of his right senses and 
intellectual powers and was under the undue influence of 
Jawala Singh, father of defendant No. 4, and Bur Singh, No. 3. 
He then wag unable to understand the effect and contents of 
the will. The will was executed in the presence and under the 
undue pressure of Jawala Singh and Bur Singh;” and that the 
immovable property comprised in the will was ancestral pro- 
perty, which the testator had no power to devise. They 
prayed, “a decree for declaration of rights may be passed 
in favour of the plaintiffs against the defendants, to the effect 
that the will, dated the 11th June, 1898, and the deed of 
compromise, dated the 16th October, 1900, shall not affect the 
plaintiffs’ rights after the death of Musammat Charan Kaur, 
who has a life interest in the property, andthat the plaintiffs 
and defendants Nos. 2 and 3 shall be entitled to get the im- 
movable property mentioned in the will in proportion to the 
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ancestral shares after the death of Musammat Charan Kaur.” 
Harbans Singh, in defence, denied the allegations in the 
plaint, relied on the will of June 11, 1898,and pleaded that 
Shib Singh, who was his mother’s brother had brought him up 
as his own son from the day of his birth in 1887 and appointed 
and constituted him as his (Shib Singh’s) heir. Bur Singh and 
Tara Singh also denied the allegations in the plaint, relied on 
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the will in question, and pleaded that the bequest to them was . 


made in recognition of the services rendered by their ancestors 
and themselves to Shib Singh. 

On. December 15, 1902, the District Judge made a decree 
dismissing the suit with costs. He found that the will in dis- 
pute was voluntarily executed by Shib Singh while in his pro- 
per senses; that no undue influence was proved; that the great- 
ter part of the property in question was self-acquired not 
ancestral; that Shib Singh adopted Harbans Singh as his son 
and heirin 1887; and that the will was valid by custom 
whether the property, wee it disposed of, was ancestral or 
self-acquired. 

On appeal the Chief Court decided that the adoption or 
appointment of Harbans Singh was not established; that the 
will in qüestion was not executed by Shib Singh of his.own 
free accord; and that Bur Singh and Jawala Singh had forced or 
induced (it mattered not which) him to execute it for their own 
benefit. In the result the plaintiffs’ suit was decreed with costs. 

The defendants thereupon appealed to His Majesty in 
Council. 


Sir Henry Erle Richards K. C. and S. G. Singh, for the 
appellants.—There are two questions for determination, viz., 
whether the will was obtained by the undue influence of Bur 
Singh and Jawala Singh, and whether Harbans Singh was 
adopted by Shib Singh. In the first case the onus lies on the 
respondents. ‘Both.Courts have held that the will was execut- 
ed by Shib Singh while he was in his proper senses. In order 
to impeach the will on the ground of undue influence the re- 
spondents must establish that the will of Shib Singh, the 
testator, was coerced into doing that which he did not desire 
to do: Boyse v. Rossborough(1), and Baudains v. Richardsona) 

{Lorp MACNAGHTEN referred to Wingrove v. Wingrove\?)). 

It is submitted that the evidence produced by the respon- 





(1) (1857) 6 H. L. O, 2, 48, 49. (2) (1885) 22, P. D. 81, 
(2) [1906] A. O. 169, 
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dents does not discharge the onus that lies on them. Tf this 
question is decided in favour of the appellants, it would not be 
necessary to argue the question of the adoption of Harbans 
Singh and also the question as to the shares of certain parties 
in case there is an intestacy. 

Their Lordships stopped Sir H. E. Richards‘and called upon 
the other side. 


De Gruyther K.C. and B. Dube, for the respondents.—The ac- 
tion is brought under s. 42 of the Specific Relief Act (I of 1877). 

The sole beneficiaries under the will are Bur Singh and Tara 
Singh, testator’s reversionary heirs, Harbans Singh, testator’s 
sister’s son, and the testator’s widow, who has got an allow- 
ance for maintenance. In the Punjab under the usual circum- 
stances a widow gets only a life interest, and a sister may 
possibly succeed, but a sister’s son never succeeds to the estate 
of her deceased brother: Digest of Customary Law, by Sir W. 
H. Rattigan, ss. 11, 23 and 24, pp. 19,27 and 34. The re- 
spondents’ claim to succeed cannot, therefore, be upheld unless 
the willorthe adoption is established. The transaction is 
not righteous. Those who take a benefit under a will, and have 
been instrumental in preparing and obtaining it, as the respon- 
dents have been in this case, have thrown upon them the onus 
of showing the righteousness of the transaction and there is no 
unyielding rule of law that when it has been proved that the tes- 
tator, competent in mind, as it is held in this case, has had a will 
read over to him, and has thereupon executed it, all further in- 
quiry is shut out: Fulton v. Andrew (2). It is submittéd that the 
beneficiaries, the appellants, have failed to discharge the onus 
that lies upon them. The evidence shows that the deceased 
was very ill, weak and of intemperate habits. His bodily dis- 
ease had rtndered his mind incapable of exerting the facul- 
ties essential toa sound and disposing mind and memory. 
Under all the circumstances of this case it is submitted that 
the Chief Court came to a right conclusion. Reference was 
made to Bary v. Butlin (2) and Harwood v. Baker (8). 

Assuming that the will. could be upheld, itis submitted 
that it is not valid as regards the ancestral property disposed 
of thereby. As to what is ancestral property see Digest of 
Customary Law, by Sir W. H. Rattigan,s. 59, p. 94, and Natha 
Singh v. Harnanv Singh (4). 


(1) (1875) L. R. 7 H. L. 448. (3) (2840) 3 M, P. C. C. 282, 
(2) (1838) 2 M. P. C. O. 480. (4) (1894) P, R, No, 31 of 1894, (Civil) 
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(Sir H. E. Richards.—I argued the case on the footing that 
the property is acquired in view of the admissions made by 
the respondents in the Chief court.] 

(Lorp MACNAGHTEN.—It is purely a question of fact and 
the finding of the two Courts is against the respondents, ] 

De Gruyther was not allowed,to raise this question. 

Their Lordships did not call upon Sir H. E. Richards to reply. 


The judgment of their Lordships was delivered by 


Lorn Rosson.—The main question in this appeal is as to 
the validity of the will of one Shib Singh, who was a Hindu 
Jat, residing at Garhdiwala in the district of Hoshiarpur in 
the Punjab. 

There is a further point as to whether a portion of the land 
comprised in the will is ancestral property or not. That 
question is substantially one of fact. Both the Courts below 
are agreed in finding that the property in dispute was ac- 
quired, and no reason has been shown to their Lordships 
which would justify them in coming to a different conclusion. 

Shib Singh fell seriously ill in May 1898. The will in 
dispute was made by him on the 11th June 1898 and he died 
on the %3rd of the same month. It is alleged by the re- 
spondents in their plaint that the will was executed when he 
was seriously ill, weak—really at death’s door—and not in 
possession of his tight senses and intellectual powers, and was 
under the undue influence of Jawala Singh, father of the defen- 
dants, Harbans Singh and Bur Singh” 

None of the Judges had the advantage of seeing the 
witnesses as the evidence was taken wholly on deposition 
before the trial. There was very little conflict of evidence on 
the particular facts alleged, so far as those facts were material 
to the making of the will or the condition of the testator, and 
the only question for the Courts was whether, on such facts, 
the charges of testamentary incapacity and undue influence 
had been established. 

Shib Singh was brought from Garhdiwala to Hoshiarpur for 
medical treatment on the advice of Mr. Chatterji, a mission 
teacher with whom he was acquainted, and was placed under 
the care of two doctors. He was accompanied by his ralative 
the defendant Bur Singh and his brother-in- law Jawala Singh. 
His physical condition became, no doubt, tapidly worse, and 
ye, or someone about him, sent for his lawyer, Pandit Jagan 
Nath, in order to take justructions for his will. This gentle- 
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man gave evidence for the appellants. He was an old friend 
and school fellow of the testator, and had been his counsel in 
practically all his litigation. He took his instructions from 
Shib Singh himself, and visited him for that purpose on several 
occasions before the day on which the will was executed. It 
cannot be said that, so far as the relationship of the bene- 
ficiaries to the testator is concerned, there was anything 
unnatural or unusual in the will. An allowance for main- 
tenance was made to the wife; certain property was left to 
the defendants Bur Singh and Tara Singh, who were relatives, 
and whose grandfather is stated to have had care of Shib Singh 
when the latter was a boy and to’ have rendered him impor- 
tant services, The remainder of the property went to his 
nephew, Harbans Singh, who had been born in Shib Singh’s 
house and brought up by him, he himself being childless. 

The will was dictated by the Pandit Jagan Nath (in the 
presence of Shib 3i =h) to a petition writer, Mahdo Ram, who ~ 
knew Shib Singh. r. Datta and several Zemindars were also 
present. While the dictation was going on Shib Singh made 
various observations on the clauses, and some alterations were 
made at his suggestion in the draft; for instance, he jpcreased 
the provision for his wife. Dr. Datta afterwards read the 
completed document over to him and satisfied himself by 
questions that he understood it, and it was duly signed. Jagan 
Nath had previously sent for the tegistrar to have the will 
registered, but sub-Registrar had come and gone before the 
will was signed, and in the course of conversation on this 
subject Shib Singh said he was under the treatment of doctors 
and he would have it signed by. them. On the following 
day, therefore, both doctors signed it, and, according to the 
custom of their profession in India in such cases, they added a 
statement of their opinion that the testator, though ill, was 
in hisosenses. Dr. Datta gave evidence at the trial in favour 
of the will, but Dr. Duni Chand had in the meantime died. 

It would be difficult to have a stronger prima facie case in 
favour of the will, and it was fully accepted by the District 
Judge. The Chief Court also say that they ‘t see no reason to 
doubt the evidence of the Rev. Mr. Chatterji and Dr. Datta 
that on the day when the testator signed the will he was in 
his senses, ot in other words, that he was not unconscious or 
wandering in his mind,” but they are of opinion that he, was 
“u in a condition which rendered him powerless to withstand 
the influence of [t~ defendants] Bur Singh and Jawala Singh,” 
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e attendance upon him, and in whose hands 
thinks that “he was merely a tool.” They 
opinion, those defendants "took advantage 
helplessness to force or induce him to execute 
fit.” Their Lordships are unable to find any 
record which would justify this conclusion. 
had been a man of intemperate habits, and 
elve days of his death when the will was made, 
o evidence to indicate that he was not sober, or 
d disposing mind when he was transacting the 
is will on the 11th June. Nor is there any evi- 
ever that the defendants Bur Singh and Jawala 
the undue influence which is alleged, beyond the 
hat they were the relatives who accompanied Shib 
oshiarpur, and were selected by him for benefits 
e will. 
stated that up to 1896:Bur Singh and Shib Singh were 
mity, and (that there were open quarrels and litigation 
een them. That does not appear, however, to have 
evented the testator from afterwards employing Bur Singh 
in the management of his lands, or from sharing his table 
with him. The District Judge finds that Bur Singh’s services 
to the testator are proved both from documents and from the 
oral evidence of very respectable witnesses. These old family 
quarrels do not therefore, of themselves, show that Bur Singh 
could not havebeen a person whom the testator desired to 
benefit. 

It was alleged on the part of the defendants that Harbans 
Singh had been duly adopted by Shib Singh as his son, and the 
District Judge found this adoption proved. The Chief Court 
differed from him on this point, and drew some inferences 
unfavourable to the defendants’ case generally from the fact 
that the allegation had been put forward. It is unneéessary 
for their Lordships to decide the question of adoption, but 
they are of opinion that the evidence given in relation to that 
question gives rise to no material reflection on the evidence 
of the independent witnesses in support of the will. The 
Chief Court treatsthe evidence of Jagan Nath as not quite 
“ beyond criticism,” because, in their opinion, he acted in the 
matter of the will as though he were ignorant of facts disclos- 
ed in previous proceedings relating to the position of Harbans 
Singh and Bur Singh which it was thought probable he would 
remember, but they do not go so far ag to reject or discredit 
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his testimony. Indeed Jagan Nath was not cr 
these points, and there is really nothing in the 
susceptible of explanation without reflecting 
his independence and good faith as a witness. 

With regard to the Rev. Mr. Chatterji it 
apparently as a circumstance of.suspicion agains 

ad at one time bought a piece of land for hi 
Shib Singh; but there is nothing to show that th 
was not a normal and perfectly proper matter of b 

No suggestion is made against the good faith of 
or of Mahdo Ram. 

The onus of proving the testamentary capacity of 
of course lies on those by whom the will is propo 
in their Lordships’ opinion- they have discharged 
gation by the evidence indicated above. Such eviden 
displaced by mere proof of serious illness and of general 
perance, and yet that is as far as the evidence of t 
spondents can fairly be said to go. So far as the charg 
undue influence is concerned, all that is shown on the par 
those attacking the will is that there was motive and opport 
nity for the exercise of such influence by the defendants, and 
that some of them in fact benefited by the will to the exclusion 
of other relatives of equal or nearer degree. Circumstances of 
that character may sometimes suggest suspicion and would 
certainly lead the Court in the present case to scrutinise with 
special care the evidence of those who propound the will; but 
in order to set it aside there must be clear evidence that the 
undue influence was in fact exercised, or that the illness of the 
testator so affected his mental faculties as to make them un- 
equal to the task of disposing of his property. 

Such evidence is not only lacking in this: case, but, in the 
opinion of their Lordships, the circumstances attending the 
making and execution of the will are not reasonably consistent 
with it. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal should be allowed with costs, and the judg- 
ment of the Chief Court set aside and that of the District 
Court restored with costs in both Courts. 


Appeal allowed. 


Solicitor for the appellants: Edward Dalgado. 
Solicitors for the respondents ; T, L, Wilson & Co, 
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ls from the High Court of Judicature at Fort William 
in Bengal. | 


Present : 


AGHTEN, LORD MERSEY, Lorp ROBSON, SIR 
HUR WILSON AND MR. AMEER ALI. 


MAR CHANDRA KISHORE ROY 
v. 
PRASANNA KUMARI DASI. 


UMAR CHANDRA KISHORE ROY 
v. 
SARAT KUMARI DASI. 


cession Act (X of 1865), Secs, 3, 111, 187—Will—Consiruction— 
t ina clause standing by itself—dlariiage—Unceriain or Sutur® 
t—Suit to recover arrears of maintenance under awill—P1 olate— Grant 
letiers of administration with the will anneced—Subsequent limitation of 
ne grant by the High Court, effect of—Fo:nal alteration of the original 
grant—Probate subsequent to the institution of the suit but before decree, 


A testator, who died in 1879, made provision for his two daughters in 
his will in a clause set out in their Lordships’ judgment. One of the two 
daughters married.in 1888 and the other in 1889, and they went to live in 
separate houses. It was contended that in view of 8,111 of the Indian 
Succession Act (X of 1865) the bequest in the said clause never took effect 
inasmuch as_the bequests to the daughters were given. only in the un- 
certain event of marriage, which did not happen in the lifetime of the 
testator : 

Held, that the.will dealt with:the maintenance allowance for the the 
daughters in a clause which stood by itself and which must be read by 
itself ; that (on the construction) the clause contained no reference to 
marriage or any other future event and the payment of.the maintenance 
was, therefore,tnot made contingent on the marriage of the daughters ; 
and that, as a consequence, 8. 111 of Act X of 1865 did nôt apply. 

Thefplaintiff brought the suit to recover arrears of maintenance alleged 
to be due to her under her father’s will in September, 1¢co, when nu 
letters of administration had been granted. In October, 1901, the testator’s 
widow obtained from the District Judgea grant of letters of administra- 
tion with the willannexed, On appeal that grant was modified by the 
High Court in February, 1903, by limiting it to the realisation of the 
maintenance provided for the widow by the will. The letters granted by 
the District Judge were never-formally altered in conformity with the 
order of the High Court on account of the death of the widow, Thc 
plaintiff’s suit was decreed in December, ‘1903. Jt was contended that 
g. 187 of the Indian Succession Act (X of 1865) was a bar to the suit: 





Reported by J. M. Parikh, Esq., Barrister-at-Law, London. 
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Held, that “ probate” as defined in s. 3 of the 
(X of 1865) was in fact obtained from the District 
sions of 8. 187 of that Act were, therefore, strictly co 
the subsequent limitation by the High Court, even if rig 
and that the Court was competent to deal with the case 
of 8.187 of Act X of 1865 were complied with bofore it 


Two consolidated appeals from a judgment a1 
of the High Court at Calcutta, dated the 2otl 
affirming a judgment and two decrees of the 
of Rungpore, dated the 22nd April, 1904, wi 
mentioned decrees had affirmed a judgment and 
(except as to small portion of interest payable) o 
dinate Judge of Rungpore, dated the 23rd Dece 
granting each of the plaintiffs money decrees as pra 
their respective suits, 

Kumar Shyam Kishore Roy, father of the parties, 
the 3rd Sraban, 1286 (=18th July, 1879), leaving him 
ing the following amongst other persons :— 

i. Rani Pran Kishori, first wife. 

ii. Rani Basanta Kumari, third wife. 

iji. Prasanna Kumari Dasi and) daughters by his third wifey 

iv. Srimati Sarat Kumari Dea ae respondents,e respec- 
tively, in the present consolidated appeals. 

The will dated the 16th Magh, 1284 (=28th January, 1878) 
of the said Kumar Shyam Kishore Roy contained, amongst 
others, the following provisions :— 

i. Rules for the exercise of permission previously granted 
to his said two wives by two registered deeds dated Chaitra, 
1281 (=March-April, 1875) to adopt sons. (Paragraph 1). 

ii. The maintenance allowance to be paid, amongst others, 
to the said two daughters, and the conditions which were to 
govern the dmount of such allowance. (Paragraphs 9 and 6). 

After the death of the testator, Rani Pran Kishori, in ac- 
cordance with the provisions of that will, adopted the 
appellant. 

During the minority of the appellant the estate was mana- 
ged by the Court of Wards. 

After the marriages of the said two daughters which took 
place respectively in Phalgan, 1294 (=March, 1888) and in 
Assar, 1296 (=July, 1889) they each lived ina separate house 
and each received, ‘in accordance with the terms of the will), 
a maintenance allowance of Rs. 50 per mensem from the Court 
of Wards. 
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he appellant received possession of the estate from the 
ourt of Wards on the 6th May, 1896, after which date only 
small portion of the said allowance had been paid. 

In consequence the said daughters, on the 17th September 
1900, filed separate suits in the Court of the Subordinate Judge 
of Rungpur, setting out the above facts and claiming the 
arrears of maintenance due together with interest. 
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The appellant, by his pleas, filed on the 2nd January, rgor, KumartDast 


contended (inger alia)— 

i, That asyyno probate.or letters of administration with the 
will annexed had been granted to any one, the claims were not 
maintainabld. 

li. That ona true construction of the will the bequests 
tegarding/the maintenance allowances were bad in. law inas- 
much asgillowances were dependent upon the happening of a 
specificg uncertain event, viz., marriage, which said event 
happened after the death of the testator. 

While the daughters’ suits were pending Rani Pran Kishori 
ied to, and obtained from, the District Judge of Rungpur 
grant of letters of administration with the will annexed. 
he High Court, on appeal, by its Order, dated the 24th 
February, 1903, modified the said grant “ by limiting it to the 
realisation of the maintenance allowance provided for her by 
the will.” Before the District Judge could recall and alter 
the said letters granted by him so as to bring them into con- 
formity with the said Order of the High Court, the said Rani 
died. 

Thereafter the appellant raised: a further contention, viz., 
that as the effect of the said order of the High Court, dated 
the 24th February, 1903, was to cancel the said letters of 
administration granted by the District Judge, and as no other 
letters had, or could be, issued, the suit was not maintainable, 
having regard to section 187 of Act X of 1865. 

Clauses 6 and 9 of the will were in the following terms:— 

“6, As long as the sons will remain minors, the first wife, until that time 
will get a monthly allowance of Re. 50 from month to. month on account of 
maintenance, andif she has a minor son, such son williget Rs. 25, and my 
daughter, Srimati Raj Lakshmi,-if she remain joint-in food with my first wife, 
will get Rs. 15 on account of her maintenance, in all, Rs 90, and the third wife 
will get a monthly allowance of Rs. 5o for her maintenance, and if she has a 
minor son, such minor son will got an allowance of Rs. 25, and the four 
daughters born of her womb will get an allowance of Rs 60, at the rate of 
Rs. 15 for each daughter as long as they remain joint in food with their mother, 
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P, ©. inal, Rs, 135, They will be able to realisothe amount of moathly allowan 
fixed by me, and the executor will be personally liable for theloss and dama, 


1910 on account of suit for the same, Except getting the fixed monthly allowance 
aes the two wives will not be able to interfere with my property moveable and 
KUMAR immovable.” f A 
OHANDRA 


Kiswont a 9. Srimati Rajlakhi is the daughter born of the womb of my second wife 
j. Brajangana, deceased, and there are four daughters born of the womb of my 
PRASANNA third wife, Basanta Kumari, being in all 5 daughters, who are alive. Out of 
KuaarrDasi them, Rajlakhi, the daughter of the second wife, Raj Kumari, the daughter 
ee born of the womb of the third wife, have been married. y they desire tə 
live in separate houses, and when the remnining three daughters will be 

married, and if they desire to live in sopurate houses, the fperson in whose 
management my movable and immovable property will be ab that time, will 
make 5 separate houses for the daughters in the vicinity of tay house, from 
the income of my movable and immovable property, For the maintenance 

æ ofmy daughters I fix an allowance of Rs 1,200 a year for Sri 
Bs 600 a year for Srimati Raj Kumari, Rs 600 n year for Srimati 

ri, Rs. Goo a Year for Srimati Prasanna Kumari, and Rs éooa y 
Sarat Kumari. As long as the daughters will live in the separatéghouses in 
this place, thev will get the fixed allowances respectively. The\ executor 
appointed for my property or my heirs and successors or the executomwill not 

be able to make any objection, and even if they make objection, the sa 
not be granted, But ifthe daughters do not live in this place they will 
the rate of Rs 10. In default of daughters and daughters’ sons no other hairs 

of them will get the allowance, If the daughters die childless end if t 
sons-in-law live in this place, each of them will get a monthly allowance at the 


rate of Rs 25 during their lifetime. After his death no other heir will get the 
Said allowance,” 








The Subordinate Judge of Rungpore delivered, on the 23rd 
December, 1903, a judgment granting the said two daughters 
decrees as prayed. 

Against the said decrees the appellant appealed to the Dis. 
trict Judge of Rungpur, who upheld the said decrees (except as 
to a small portion of the interest claimed), and on the 22nd 
April, 1904, dismissed the said appeals with costs. 

The appellant, thereupon, lodged second appeal in the 
High Court at Calcutta. The said appeals were dismissed, 
and the said decrees of the District Judge upheld by the said 
High Court’s judgment and decrees, dated the 2gth Mav 1906. 

The appellant then appealed to His Majesty in Council. 


Sir Robert Finlay K.C. and E. U. Eddis, for the’ appellant.— 
The bequests to the respondents are given in the event of 
marriage, but the happening of marriage isan uncertain event, 
and unless it happens during the lifetime of the testator, the 
bequests do not take effect: Indian Succession Act (X of 
1865), s. 111. Here the testator died in 1879 and one of the 
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ypondents married in 1888 and'the other in 1889. They P. O. 
innot, therefore, succeed in their claim, 1910 
[LorD MACNAGHTEN.—What do you say asto s, ro7of =~ 


that Act?] : Kuxar 


The illustrations to that section show that there must be a CHANDRA 
KISHORE 


definite time stated in the will within which the uncertain j: 
event must en. PRASANNA 
istrict Judge granted letters of administration KU»ARrDası 
nnexed to one of the widows, but on appeal the Ha 
nited that grant to the realisation of-her main- 

rance under the will. The widow died -there- 

letters of administration in conformity with the 

High Court have never been granted. The claim œ 
ondents is, therefore, barred under s. 187 of the 

ccession Act (X of 1865). In any case no letters of 

ration were obtained before the institution of the 

hich on that ground alone fails under the said s. 187. 

ence was also made to the Indian Succession Act (X of 

5), SS. 26, 119, 125, 130, 180 and r81. 


























De Gryyther K.C. and O'Gorman, for the respondents.— 
rovision for maintenance is not dependent upon marriage as 
‘contended. The only condition is that the respondents should 
_-alve in separate houses to entitle them to Rs. 600 per year. 
~ This condition has already been satisfied, and the claim is 
good. Section 111 of Act X of 1865 does not apply. 

The whole of the Indian Succession Act, 1865, is not appli- 
cable to the Hindus, but only the sections specified in s. 2 of 
the Hindu Wills Act (XXI of 1870), are applicable to them. 
Section 187 of the Indian Succession Act was made applicable 
to the Hindus in 1881 by s. 154 of the Probate and Administra- 
tion Act (V of 1881). The will was proved in 1879 and probate 

was obtained in that year. Section 187 of the Indian Succession 
Act, therefore, does notapply to the present case. Again one of 
the widows applied for ‘letters of administration under s. 23 of 
Act V of 1881 and such letters were granted to her, with the 
will annexed. The word “probate” in s. 187 of Act X of 1865 is 
defined in s. 3 of that Act and it is submitted that the require- 
ment of s. 187 is here satisfied according to that definition 
of “ probate.” It is contended that after the Order of the High 
Court limiting the grant was made, the letters of administra- 
tion-were not formally altered and therefore, the suit is barred. 
That means that the suit is barred because the formal paper 


a“ 
a, 
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P, ©. called the probate is not taken out. But in India ‘probate’ ha 
1919  %Statutory meaning as defined in s. 3 of Act X of 1865. Probate 
œ~ is conclusive as to the validity and the contents of a will: Bal ~~ 

Kowar Gangadhar Tilak v. Sakwarbai). It is enough if the pro- 

Omaxora bate is granted before passing the decree, The judgment of 

KIsHORE the High Court is right, Reference was made: to the Indian 

Suir Succession Act (X of 1863), ss, 181, 184, 196 ani 


RIDAS ; ; 
E : Eddis, in reply, as to the meaning of the wor 


referred to Mohamidu Mohideen Hadjiar v, Pitch 
The judgment of their Lordships was delivered 













Lorp MERsEy.—These are two appeals from th 
and decrees of the High Court at Fort William i 
dated the 26th May 1906, confirming a decree of the 
Judge of Rungpur, dated the 22nd April 1904, which co 
a decree of the Subordinate Judge of Rungpur, dated th 
-December 1903. The suits were brought by two Hindul 
daughters of one, Kumar Shyam ‘Kishore Roy, decea 
against the appellant, who is the adopted son of the decease 
to recover arrears of maintenance alleged to be due go the 
under their father’s will. The appellant denied that the 
respondents were entitled to any maintenance under the ^N 
terms of the will, and further objected that they were not 
competent to maintain their suits inasmuch as they had not 
obtained letters of administration to their father’s estate. 

The facts, so far as they relate to the first point, are as 

follows :—On the 18th July 1879 Kumar Shyam Kishore Roy 
died. He left no son, but he left two of his wives, namely, Rani 
Pran Kishori and Rani Basanta Kumari, surviving him. By 
the latter wife he had had two daughters who are the present 
respondents. Hehad madea will dated the 28th January 1878, 
This will, together with certain deeds previously executed by 
the testator, granted permission to the wives to adopt sons, 
and in accordance with this permission the widow Rani Pran 
Kishori adopted the appellant. At this time the appellant 
was a minor. The will makes provision for the wives and for 
the two daughters. The clause in the will relating to the two 
daughters, omitting irrelevant words, is as follows:— 

“ When they will be married and if they desire to live in separate houses 


the person in whose management my property will be at the time will make 
separate houses for them in the vicinity of my house from the income of my 


(3) (2902) I, L, R, 26 Bom, 792, 797, 4 Bom. L. R, 637. (2) [1894] A, Ọ, 497, 
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(gain, the ae ane a a a I z an an of Rs. = P. C. 
sii « ‘Tasanna ani , 600 Tor Hrima arat. ong as © 
with the wil g in the separate houses in this place they will get i fixed 1910 
High Court i oy; but if the danghters do not live in this place they will. "~” 
tenance allo Kuuar 
l t CHANDRA 
i after and t ‘daughters married; the one in 1888 and the other KisHorz 
} Order of thig ¢ y went to live in separate houses, The estate v. 
; of the Test. time under the management of the Court of Wards, Perey 
| Indian S being still a minor. The Court, after the re ELAS 
adonn'< “MBiages, paid to each of the ladies the Rs. 600 per 1074 Mersey. 
suit, P & Syided by the will. The appellant came of age 
Refer’, ay en entered into possession of the estate. Since 
18¢ © Nion he has refused to make the allowance to 
that the clause inthe will providing forthe ® . ° 
. reason of the -provisions centained in 
IID dian Succession Act (Act X of 1865). 


fe these two Section 111 of the Succession Act is 
lows:— n 

here a legacy is given if a specified uncertain event shall happen, and no 
entioned in the Will for the occurrence of that event, the legacy can- 
ect unless such event happens before the period whon the fund 
is payable or distributable.” 







pred q ended on behalf of the appellant that the bequests 
¿uo daughters were given only in the uncertain event of 
“marriage, and that as that event did not happenin the lifetime 
of the testator the bequests never took effect. Their Lord- 
ships are of opinion that this contention is not well founded. 

The payment of the maintenance is not made contingent on 
the marriage of the ladies. The will deals with the mainten- 
ance in a clause which stands by itselfand which must be 
read by itself. The clause contains no reference,to marriage 
or to any other future event. Section 111 therefore has no 
bearing on the construction to be put on the bequest. 

The facts relating to the second point are as follows. At 
the time when these suits were instituted (September 1900) no 
letters of administration had been granted; but while the suits 
were pending, namely, on the 7th October 1901, the widow 
Rani Pran Kishori obtained from the District Judge of Rung- 
pur a grant of letters of administration with the will annexed. 
This grant was subsequently modified by q judgment of the 
High Court, dated the 24th February 1903, by limiting it to 
the realisation.of the maintenancetallowance7provided for the 
widow by the will. Before the District Judge could recall 


g 10 
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P. C and alter the said letters so as to bring them into conformi 
1919 With the judgment of the High Court the widow died. Thus, 
w the said letters never were formally altered. Upon these 

Kumaz facts the appellant contended that, having regard to section 

CHANDRA 187 of the Indian Succession Act, the Court was not compe- 
ceca tent to grant the relief prayed for. Section 187 is as follows ;-— 


. ; : 
PRASANNA “ No right as executor or legatee can be established in any Court of Justice, 
KuUNARIDASI unless a Court of competent jurisdiction within the Province’ 

Lord Mersey. probate of the Will under which the right is claimed, or sha 


ees letters of administration under the 180th section.” 










P, 

The 180th section here referred to relates exl% On 
wills proved elsewhere than within the province anu” T 
for grants of letters of administration upon the prod 

A " authenticated copies of such wills; the section has no rv 
to the case now under consideration, for here the let 
administration were granted within the province. The qu 
therefore turns entirely on the effect of the rst part ofs.187 y 
requires that before the right of a legatee can be establis 
probate of the will shall have been granted by a Court of con 
petent jurisdiction within the province. By clause 3 of the 
Act “probate” is defined as meaning " the copy of a Wil certi- 
fied under the seal of a Court of competent jurisdiction, with 
a grant of administration to the estate of the testator.” 
Their Lordships are of opinion that probate as here defined 
was in fact obtained. The will was proved before a Court of 
competent jurisdiction within the province and that Court 
duly issued to the widow a certified copy of the will under the 
seal of the Court with a grant ofadministration to the estate 
of the testator. The provisions of the section were therefore 
strictly complied with. The subsequent limitation of the 
grant to so much of the estate of the deceased as might be 
sufficient to satisfy the widow’s claim, even if right appears to 
their Lordships to be immaterial. It is then said that even if 
the provisions of s. 187 were complied with, the compliance 
was after suit commenced, and was therefore too late. Their 
Lordships however are of opinion that, as the compliance was 
before decree, the Court was fully competent to deal with the 
case. Their Lordships will humbly advise His Majesty that 
the appeal should be dismissed and with costs. 


Appeal dismissed. 


Solicitors for the appellant : Downer and Johnson. 
Solicitors for the respondents ; 7- Z. Wilson & Co, 
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[On appeal from the Court of the Judicial Commissioner of Oudh.] 
Present: 


Lorp MACNAGHTEN, LorD MERSEY, LorD ROBSON, SIR 
ARTHUR WILSON AND Mr. AMEER ALI. 


MUHAMMAD BAKAR 
v 


A MUHAMMAD BAKAR ALI KHAN.* 


y payment of the money due by her, In 1867, when the regular 
t ;of the Province was in progress, the lady’s application for 
ilof the villages with her was again resisted by the Nawab on 
Bi that they were included in the Sanad granted by Government 
Wd dismissed on the 31st October, 1868. The suit was instituted 












that the proceedings in 1859 constituted the Nawab a trustee 
of the lady : 


on payment of the money did neither create a trust nor 
awab a trustee for the lady ; that in 1867, when the lady 
y ‘ator the regular settlement, an adverse title was distinctly set up 
' "ype pens and from the 318t October, 1868, the date of the dismissal 
P a. vit “pplication, the Nawab’s possession was adverse to the lady ; and 
f that the suit was, therefore, clearly barred. 

} 

) 


Hasan Jafar v. Muhammad Askari (1) distinguished. 


i APPEAL from a decree of the Court of the Judicial Com- 
missioner of Oudh (hereinafter called the “ appellate Court”), 
dated the 22nd of July, 1907, which set aside a decree of the 
Subordinate Judge of Tahsil Biswan, in the District of Sitapur 
in Oudh, dated the 29th August, 1905, and dismissed the suit 
of the plaintiffs, the present appellants, with costs. 

The suit, which was decreed by the Subordinate Judge, was 
brought by the appellants against the respondent, Nawab 





* Reported by J. M. Parikh, Esq., (1) (1899) L. R. 26 I. A. 229. 
Barrister-at-law, London. 
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P. C. Bakar Ali Khan and another for possession of a half share 
1919 SİX Villages named in the plaint, and the main question fi 
~~ determination in the appeal was the effect of the re-settle- 

Munauarap ment of the Province of Oudh after the confiscation of all 

Baxar proprietary rights in the year 1858. The appellants’ case, as 

Nawaz made out in their plaint, was as follows:— ` 

Mirza They were the representatives in interest of one Kazi 

Munauuap Muhammad Azhar. The respondents were the representa- 

— tives in interest of one Nawab Manauwar-ud-daula, hereinafter 
called the ‘‘Nawab.” 

In the year 1849 Musammat Wazirunnissa, the\ wife of Kazi 
Muhammad Azhar, above mentioned, was the proprietor of six 
villages, named—{1) Rakhnapur, (2) Lalpur, (3) Dingarpur, (4); - 
Kuli Muhammadpur, (5) Patti Danialpur and Gizani (6) 
Nagai Matlanpur, and in that year they were, at hem instance 
included inthe Kaduliat of the Nawab, i. e., the/ N 
the Government revenue to the King of Oud 
affected the Zemindari title and possession of th 

The first summary settlement in the year 1856 
with the Nawab. At the time of the 2nd summ@ 
ment in the year 1858 various claims to settlemer 
villages were advanced. On the 2nd January, 1859 
of Kazi Mahomed Azhar lodged her petition for q 
basing her claim on her rights as owner. During { 
of. the’ proceedings the statement of her agent, Hus F A 
was recorded, as also statements of Syed Ali Hupp Tomem A 
Nawab’s agent, and of the Qanungo of the Pent elie 

; : : villages to the 
Qanungo proved the proprietary title of the said lady, d (1) by the 
Ali Husain asserted that the villages had been include“! (x), y 
: f trust in 1867 
Nawab’s Ilaka since 1849, and that the settlement of 1 dingl 
been made. with the Nawab because of the consent}? 2000198 Y 
original Zemindar. He asked for settlement on the gh 
that eight years’ arrears were due to his client, and added 
‘whenever the original Zemindar paid off the money he A 





Majesty in 


get the village released. —It is 
On the rgth February, 1859, the Extra Assistant Commisstter of 
sioner of Sitapur made an order in terms set out in their Lord- t AG of 
ships’ judgment. \ the 
On the 24th February, 1859, the Settlement Officer con- ‘en 
firmed the said order. 
At the Regular Settlement claims to the proprietary interest N 
in the said villages were dismissed on the ground that they. 
were included in the Sanad granted to the Nawab. 
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rch, 1871, the Settlement Officer refused to P. O. 
y an underproprietary right in the whole of 4910 
ut on the 3rst August, 1871, she wasgranted ~> 
proprietary rights of a limited character. MUHAMMAD 
Musammat Wazirunnisa her daughter’s sons, BAKAR 
ndent and his brother, Muhammad Taki, ee 
Muhammad Taki died in March, 1902, and Myrpca 
ho were his son and daughter, became his Mowamsaap 
ncluded with a prayer that a decree should be 
ession of one-half of the said villages in dispute 
t into Court of Rs. 1651, or such other sum as 
ould determine, upon a day to be named by the 
that all necessary directions in that behalf should $ - 
en. : 
rst defendant denied the existence of any trust or 
e, and resisted the claim on the grounds (inter alia) 
e suit wag barred by time as the defendant and his pre- 
ssors in title had been in adverse and proprietary posses- 
n of the property in dispute for a long time; and that the 
ffect of the settlement proceedings was to confer a proprie- 
tary title on the first defendant and his predecessors in title. 
The Subordinate Judge framed eleven issues for trial, of 
which only the first, third, sixth, seventh and eigth are now 
material. 
They were settled as follows :— 
(1) Was the proprietary right in the villages in suit conferred on Mussam- 
mat-Wazirunnissa after the confiscation of the proprietary rights in land as 
stated in paragraphs 9 and 10 of the plaint P 
(3) Is the status of Munauwar-ud-daulah that of a lien-holder’ or mort- 
gagee in respect of the villages in suit as alleged P 
(6) Has the defendant No.1 been in adverse possession of the villages in 
suit for more than twelve years before this suit? 
(7) Is the suit barred by the period of limitation ? 


The Subordinate Judge found that the proprietary title of the 
villages in dispute was conferred upon Musammat Wazirun- 
nisa and the settlement was made with the Nawab as a mort- 
gagee or lien-holder ; that the Nawab was a lien-holder; that 
the first defendant had not been in adverse possession of the 
villages in suit for more than twelve years; and that the suit 
was not barred by limitation. He held that the plaintiffs were 
entitled to a decree for possession of the property in suit on 
payment of Rs. 1,651 less the costs of the suit, and he ordered 


48 
P. C. 
1910 


v 
MUHAMMAD. 
BAKAR 
v. 
Nawas 
MIRZA 
MUEAMNAD 
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that if the plaintiffs failed to pay the amour 
end of January, 1906, they should be debarra 
the property in suit, and their suit should s 
costs. A decree was accordingly made. 

On appeal the Court of the Judicial Con 
that the proprietary interest was in the Na 
thing in the settlement or otherwise imp 
obligation to restore possession of the sai 
appellants ; and also ruled that their suit was D 
failure of their predecessors to set up a case @ 
and 1870, and (2) by limitation. The suit wi 
dismissed with costs. 

The appellants, thereupon, appealed to His 
Council. 


De Gruyther K.C. and Ross, for the appellant 
contended that by virtue of the Governor-General’s It 
the roth October, 1859 and s. 3 of the Oudh Estates Ac 
1869) a permanent and absolute title,was conferred upor 
contesting respondent. Butit has been held that a pers 
who has been registered as a taluqdar under that Act, and he 
thereby acquired a taluqdaree right in the whole property, ma 
nevertheless have made himself trustee of a portion of the 
beneficial interest in lands comprised within the taluka for 
another: Thakoor Hardeo Bux v. Thakoor Jawahir Singh() and 
Hasan Jafar v. Muhammad Askari (2). The order dated the 
roth February, 1859, in this case creates an implied trust and 
the settlement was made under that order on the predecessor | 
of the contesting respondent asa trustee. The suit is, there- 
fore, not barred by Art. 144 of the Limitation Act, 1877. The 
only question is whether a person in possession under that 
order would be in adverse possession from the date of that 
order. Itis submitted that as the’ matter stands on record 
there was never any adverse possession. In 1867 the Revenue 
officers having regard to their instructions had no jurisdiction 
to entertain the appellant’s claim to a regular settlement : Oudh 
Parliamentary Papers (1865), paras. 17 & 21, pp. 53 & 55. It 
cannot, therefore, be contended that there was, at the time of 
the regular settlement, a settlement on the predecessor of the 
contesting respondent as a proprietor. Settlement was made 


on him as a trustee. 


L nn e aaaea 
(1) (1877) L. R. 4 I. A. 178, at p.192 (2) (1899) L, R. 26 L A. 229, at p, 232, 
ot segu and at p. 197, 
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Lorp MACNAGHTEN.—There is no trust here. The lady had P. O. 
ly an option, which she did not exercise.] Reference was 1910 
also made to the Oudh Estates Act (I of 1869), s. 5, and cw 
Compendium of Oudh Taluqdari Law, by J. G. W. Sykes, pp. Mirana 


13, 64, 161, 168 and 285. Baxar 
v. 
Sir Robert Finlay K. C, and B. Dube, for the first respon- Nawas » 
dent, were not heard. Mirza 
Moman 


The judgment/of their Lordships was delivered by — 


MR. AMEER/ALI.—This appeal arises out of a suit brought 
by the plaintiffs to recover possession of a half share in certain 
villages in the district of Sitapur, in Oudh. The villages in 
question bekonged originally to .one Kazi Mubammad Azhar, 
but some years prior to the annexation, either for convenience 
in the pafyment of Goveinment demands or from motives of 
























estate of Nawab Munauwar-ud-daula, the ancestor of 
1pal defendant in this case. Thus in 1859, when the 
lement of the Province was carried out, the villages 
tind to be in the possession of Munauwar-ud-daula. On 
casion Wazir-un-nissa applied as malik or owner for 
ent of the villages. The claim was resisted by the 
s agent and was ultimately dismissed. It is upon the 
passed by the extra Assistant Commissioner in the settle- 
oceedings, coupled with certain statements made by 
vab’s agent, that the present action is based. On the 
January 1859, in answer to a question by the settle 
ficer as to his ground of objection to Wazir-un-nissa’s 
be stated as follows :— 

bis village has been included in our (my client’s) Daka for the last 
eight years, it neither being mortgaged nor sold. But the arrears for 
bt clear in the original) years, regarding this village are still due to us 
nt), Whenever the original Zamindar, i. e., the claimant, wil! pay off 
 client’s) money he will get the village released. Thero is no other 
Bo.” ; 

LWho mortgaged this village to you (your client)? 

We (my client) got this village from the wife of Kazi Muhammad 
We know nothing about the claim of Karamat-ul-lah,”” 

n the 19th of Fubruary 1859 the extra Assistant.Com- 
made the following order : — i 


on of the agent of Nawab Munauwar-ud-daula is that sbe at 
got the villages included into his Taluka, hence she can get 
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the villages released on payment of the arrears and takavi. As the fact 
the cage have been recorded in detail, therefore it is ordered that the kabuli 
shall remain as usual in accordance with possession in the name of the Agen 
of Nawab Munauwar-ud-daula. The claim of the Thakurs, who have been 
out of possession for one-hundred years, is dismissed, The Zamindari right 
of the wife of Kazi Muhammad Azhar appears to be correct. She should file 
a separate application to have the monoy duo to the Agent to Nawab Munnu- 
war-ud-daala settled by arbitration and have hor villages released, Whenever 
the villages, on payment of the money duo to Nawab M nauwar-ud-daula, are 
released, mortgagees shall be at liberty to put forward their-claim. Let the 
file be submitted to the Doputy Commissionor for perusal\and approval,” 




























As the proceedings related toa number of Willages similar 
orders appear to have been recorded on other dates. 

On the 24th of February 1859 the Deputy Com\nissioner, to 
whom the matter was submitted for approval, cokfirmed the 
settlement with Munauwar-ud-daula and dismissed\ Wazir-un- 
nissa’s claim. 

For the next eight years no action seems to have be&n taken 
in respect of the property in suit, but in 1867 when at is 
called the regular settlement of the Province was in 
Wazir-un-nissa, in conjunction with her daughter Kut 
applied that the villages might be settled with her. H 
was again resisted on the ground that they were inch 
the Sanad granted by Government to the Nawab. He 
cation for settlement was accordingly dismissed on th 
October 1868. Two years later the two ladies applied 
settlement in respect of the villages in question, but 
could not prove possession within the period presc 
law, their application was rejected on the 30th of Aug 
Their rights, however, to nankar allowance and ot 
were admitted and affirmed in proceedings taken ab 
same time. 

In 1873 Wazit-un-nissa and Kutbunnisa transferred by 
of gift their right and interest in the said villages to de 
No. 2 who is the son of another daughter of Muhammad 

In 1898 the defendant No. 2 instituted a suit again 
defendant Bakar Ali Khan to recover possession of 
villages. His claim was dismissed by the first Court, bi 
compromised on appeal. 

The present action is brought by the son and daug 
brother of defendant No. 2, who claim to be entitle 
share in the property in suit. Their contention is 
proceedings in 1859 constituted the ancestor of 
Khan either a mortgagee or trustee on behalf 
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e-owner’s profits but had reference to the general net 
perty ; that the royalty receivable by the plaintiff was 
al net profits’ of the mine within the meaning of those 
Ë the Act; and that the plaintiff had been properly 
hereon, 

ord ‘owner ” is used in the sense of proprietor, 
‘cess’ lies on both ‘occupier’ and ‘owner’ in 
as in the case of land it lies on holders of estates 
the policy of the Aot being that all persons, who 
tenance and construction of ‘roads and other means 
ion’ or ‘ works of public utility ’ out of the ceases, should 
ity of paying the same, . 

Act (IX of 1880), sa, 6,72, 76, 80 and 81 and Schedule E., ro 


a Chandra Nandi v, The Secretary of State for India in Coun- 
rmed, 


from a judgment and decree of the High Court of 
re at Fort William in Bengal, dated the 7th January, 
firming those of the Subordinate J udge of Burdwan, 
the 22nd February, 1905. 

he main questions for determination on the appeal were: 
whether royalties paid by the lessees of a coal mine in 
ngal ġo the proprietor formed a portion of the annual net 
profits from the mine upon which road and public works cesses 
were leviable under Act IX of 1880 of the Bengal Council ; (2) 
whether they were payable by, or leviable from, the said pro- 
prietor; and (3) whether they were so leviable when income- 
tax was payable upon the royalties under Act II of 1886. 

The appellant was the Maharaja of Cassimbazar, and the 
proprietor of an estate known as Chati Baliapur, in the District 
of Burdwan, bearing Towzi No. 5559 on the roll of the 
Burdwan collectorate. On his estate were coal mines which 
he had let on lease to various persons and companies, 

Under their leases the lessees paid to him royalties ata 
fixed rate per maund upon the quantity of coal raised, and 
coke and coal dust sold. 

For the year 1900-01 the appellant was assessed under 
Chapter V of Act IX of 1880 of the Bengal Council with, and 
on the zoth September, 1900, called on to pay, Rs. 1 1,227-7 in 
respect of, the rates for road and public works cesses 
calculated upon the amount of the Toyalties so paid to him. 

The lessees paid cesses on the actual net profits made by 
them after deduction of these royalties, and not upon the 
amount of the royalties paid by them. 


(1) (1907) I. L. B. 34 Cal. 257, 
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P. O. The appellant was also assessed for the s 
1910 Income Tax Act (II of 1886) upon thea 
~~ royalties. 

Minarasa Against the assessment under Chapte 
eer (B. C.) the appellant preferred an appe 
a venue, by whom it was rejected on the 
Sucezsrany The appellant paid to the Collector o 
or rars of the said road and public works cesses 
eres On the 28th January, 1902, the appella 

present suit in the Court of the Subordinate Ju 
against ‘the respondent, the Secretary of Stat 
Council. In his plaint he alleged and contended 
assessment under Act IX of 1880, B. C. was ille 
- >“ void, he having been assessed for the same royalties 
II of 1886 and that the orders of the Collector and of 
of Revenue in respect of the said assessment were i 
ultra vires, and he prayed for a declaration to the abov 
and for the recovery of the sums paid by him with intere 
costs. À 
The respondent, by his written statement, denied the 
tectness of the plaintiffs.contentions in law, or his right to 
refund of the said sums, and submitted that the said asfessment 
was legal and valid. 


On the roth May, 1902, the appellant filed a petition asking 
leave to amend the plaint. He stated that the main founda- 
tion for his suit was the contention that the respondent can- 
not get two kinds of taxes on the royalties, and he prayed to 
be allowed to amend his plaint by claiming in the alternative 
that in the event of its being held that the assessment under 
the Cess Act, IX of 1880 (B. C.), was valid, he should obtain 
a refund of the amount paid on the 27th August, 1900, under 
Act II of 1886, for income tax on the said royalties, viz, 
Rs. 5,669-5-7. 

The respondent opposed the proposed amendment, but the 
same was allowed by the Court. 

A further written statement was filed by the respondent 
on the 2nd August, 1902. 

On the 16th August, 1902, the Subordinate Judge fixed the 
following issues for trial :— 

1. Whether the guitis maintainable without making the 
District Board party to it? 

2. ‘Is plaintiff entitled to a refund of the cesses as mention- 
ed in the plaint ? 
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ntitled toa refund of the income tax as P. O, 
laint? Ifso, what amount? 910 
ary, 1905, on the application of the ree =~ 
ing further issue was raised :— MAHARAJA 
suit for refund of income tax with or with- Coe 
- 424, Civil Procedure Code, is maintainable ? ; 
tice served is sufficient ? SECRETARY 
ate Judge, on the 22nd February, 190s, or Srarz 
nt and made a decree dismissing the plain- ~ 
osts. He decided the first issue in favour of 
As regards the second issue he held that the 
the owner of the coal mines within the mean- 
n 72 of Act IX of 1880 (B. C.); that the royalties 
him from the lessees constituted his share of the 
from the mine within the meaning of thé said Act; 
e was nothing in the Act which required that only 
urn of net profits should be made when the owner was 
e occupier of the mine; that s. 6 of the Act made 


the said’ royalties paid to the appellant under assessment 
were legal and valid. He further held that the levying of 
income tax upon the said royalties did not affect the validity 
of the levy of cesses under Act IX of 1880 (B. C.) and did not 
entitle the plaintiff to any refund of the latter. As regards 
the fourth issue he held that the notice under s. 424 (Civil 
Procedure Code) did not cover any demand for a refund of 
income tax and that, therefore, the said claim was not 
maintainable, and that the third issue did not arise. 

The appellant having appealed against the said judgment 
and decree, the High Court at Calcutta, on the 7th January 
1907, delivered judgment and dismissed the appeal with costs. 
Rampini and Mukerjee JJ., who heard the appeal, held that 
the royalty payable by a lessee (occupier) of the mine to the 
owner formed a part of the annual net profits from the mine, 
and was liable to assessment for cesses under Act IX of 1880 
(B. C.) and also for income tax under Act Il of 1886. They 
also held that the appellant’s suit fora refund of the cesses 
paid in respect of the royalties was not based on the ground 
that though payable they had been irregularly levied from 
him, but that they were not assessable as such at all. The 

. learned Judges differed somewhat in their construction of the 
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Act. For a full report of the judgmey 
Chandra Nandi v. The Secretary of State fo 

The appellant, thereupon, appealed t 
Council. 


De Gruyther K. C. (Ross, with him), fo 
Section 72 and Schedule E of the Cess Act ( 
show that one return of the annual net pro 
required to be submitted and such a return m4 
the person who has the possession of the mine 
has control over it. Section 73 clearly shows that ¢ 
is contemplated under the Act. The term ‘annua 
is defined in s. 4, but the term ‘annual net profit’1 
in the Act. Such profits have to be determined a 
person who can give information about the same is 
who is in possession of the mine and working it. 
‘owner’ in s. 72 means owner in possession. The af 
is not the owner in possession and the procedure adop 
the Collector in calling upon him ta make a return of thé 
profit and assessing cesses and making him pay the same 
ultra vires. Sections 79, 80, 81, 82, 83 and 98 all support the vid 
that only one return is required. Here two returns were required 
and two separate assessments were made and two persons 
separately were compelled to pay the cesses. But the 
Act contemplates one return, one assessment and payment 
by one person. The appellant is not the owner in possession 
and the royalties paid to him are not assessable. Railway, 
tramway and mine areall-put on the same footing under s.72. 
Suppose A who is working some railway running on the land of 
B pays cesses to the Government and also royalty to B. If the 
Courts in India are right, B too would be liable to pay cesses 
in respect of the royalty received by him. But suppose further 
that A is exempted unders. 8 of the Act from paying 
any cesses. Would B be still liable to pay the same? The 
decision of the Courts in India would logically lead one to the 
untenable conclusion thatgB would be liable to pay cesses on 
the royalty received by him. The appellant has paid income- 
tax on the royalties and is not liable to pay the cesses as well 
in respect of the same royalties. 


Arthur Cohen K, C. (Dume, with him), for the respondent.— 
The real question is what are “the annual net profits.” The 
case of Coliness Iron Company v. Black (2) lays down that in 


(1) (1907) L L, R. 84 Oal, 257. (2) (1882) 6 App, Cas, 315, 831. 






















E BOMBAY LAW REPORTER. 


ts from a mine royalties paid by the lessee 
such profits. Unders.5 of the Act it is 
is made liable to cesses, and not the owner 
perty. This view is strengthened by a 
the Act. He referred to ss. 28 and 36 of 
Act (X of 1871, B. C.), now repealed bys. 3 
Their Lordships intimated that they did 
him further. 


. C. asked their Lordships to consider the 
g to the procedure adopted by the Collector 
the appellant to make a return, and Cohen K. C., 
t point. 


ER ALL—The plaintiff is the owner of consider- 
d property in Bengal, part of which he ha§ leased to 
arties for the working of coal mines. Besides the 
T the surface land he receives, under the designation of 
y, a percentage-on the coal raised by the lessees or mine- 
ers. He has been asséssed for " cess” under the provisions 
Bengal Act IX of 1880, in respect of the royalty received or 
eceivable by him from coal-mines on his estate. This Act 
provides for the levy of “cess” on all immovable property 
situate in the Province for the construction of roads and other 
means of communication, and it gives to the “Collector” defin- 
ed inthe Act, the power of making the assessment. For the 
purposes ofthe Act, mines, &c., are included in the definition of 
immovable property, and it is declared that, in the case of 
lands, the cess” should be assessed on their “annual value,” 
and in the case of mines, &c., on “the annual net profits” from 
such property. The mode of ascertaining “the annual value 
of lands” and the “ annual net profits” from mines, &c., are 
specifically laid down. The plaintiff contends that the roy- 
alty he receives from the coal-mines cannot, upon a proper 
construction of the Act, be included in the term “annual net 
profits” and that, therefore, the assessment is illegal. 

He accordingly brought a suit in the Court of the Subordi- 
nate Judge of Burdwan to obtain a declaration to that effect. 
This Judge dismissed the action on the 22nd February 1905, 
and his decision was affirmed by the High Court of Calcutta 
in two elaborate judgments in which many subsidiary matters 
have been discussed at considerable length. From the decree 
of dismissal by the High Court, the plaintiff has preferred 
this appeal to His Majesty in Council, 
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In their Lordships’ opinion the only poi 
tion in this case turns on the meaning to 
words “annual net profits” in ss. 6 and 72 of 
so far as it is material for the purposes of 
these terms :— 

“The road cess and the public works cess shall be 
value of lands and on the annual net profits from-min 
railways, and other immovable property, ascertained r 
Act preseribed.” 

Chapter V, which begins with s. 72, lays d 
dure for valuation, assessment and levy of cesses 

Section 72 is in these terms :— 

“On the commencement of this Act in any-district, and th 
the close of each year, the Collector of the district shall cause 
served upon*the owner, chief agent, manager, or occupier of 
quarry, tramway, railway, and other immovable property no 
within the provisions of Chapter II., and not being one of t 
ways or railways mentioned in Section 8, such notice shall be in the 
Schedule (E) contained, and shall require such owner, chief agent, m 
or occupier to lodge in the office of such collector within two months a re 
of the net annual profits of such property, calculated on the average of 
annual net profits thereof for the last three years for which accounts hay 
been made up.” 

It is contended on behalf of the plaintiff that the term “ net 
annual profits” used in this section means “ the net annual 
profits” of the person actually working the mine, and who or 
whose agent or manager has to make the return; and that it 
does not include royalty paid to the proprietor of the land, 
which stands in the same category as the ordinary expenses 
and outgoings connected with its working such as boring 
haulage, &c. In their Lordships’ judgment this contention 
has no substance. Schedule (E) is referred to as indicating the 
meaning of the words “ net annual profits,” but it goes no 
further than the section itself. It is to be observed that 
both in s. 6 and s. 72 the “net annual profits” have reference 
to.the property and not to the individual. 

The inference is clear that the return required under the 
section is not with regard to the mine owner’s profits but has 
reference to the general net profits of the property. The 
obligation to make the return is laid on the Person most 
cognisant of the cjrcumstances under which the mine ig worked 
and of the profits derived from it. But that does not alter 
in their Lordships’ view, the character of the royalty received 
by the proprietor for his share of the profits of the mine, This 
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nclusion is enforced by an examination of the provisions of 
S. 76, 80, and 81. Section 76, which provides for the valuation 
of property assessable under Chapter V where the annual net 
profits cannot be ascertained by the officer making the assess- 
ment, speaks again of the property itself, and declares that in 
such eventuality * he [that is the Collector] may by such ways 
or means as to him shall seem expedient, ascertain and deter- 
mine the value of such property, and shall thereupon deter- 












( annual net profits are to be taken as a whole. 
Section 80 provides for service on the person making the return 


s cess payable in respect of such property.” This 
ly shows that although the cess is assessed on the 


nd not in respect of any part of the profits. 

ction 81 deals with cases where the occupier of such 
` property” is different fron’ the “ owner” and provides the mode 
' by which, in case he pays more than his share of the cess, he 
ight regover such excess. In this section the word “owner” 
appears to be used in the sense of proprietor. It is clear, how- 
ever, that the liability for the cess lies on both “occupier” 
and “owner” in the case of mines, &c., as in the case of land 
it lies on holders of estates or tenures and ryots, the policy of 
the Act evidently being that all persons, who benefit by the 
maintenance and construction of “roads and other means of 
communication” or “works of public utility” out of these 
cesses, should bear the liability of paying the same. 

On the whole their Lordships are of opinion that the conclu- 
sion at which the lower Courts have arrived is correct, that 
the royalty receivable by the plaintiff is part of the net-annual 
profits of the mine and that he has been properly assessed 
with cess thereon. This appeal consequently fails. 

It has been found by the Courts in India that the plaintiff 
has not been prejudiced by any irregularity on the part of the 
Collector in the mode of assessment ; their Lordships do not 
feel called upon to express any opinion on the question of 
the procedure he should have adopted. 

The appeal must, in their Lordships’ judgment, be dismissed 
with costs, and they will humbly advise His Majesty accord- 
ingly. 

Appeal dismissed, 
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Mortgage—Sub-mortgage—Suit on aub-mortgage—Originad, mortgagor not a 
necessary party—Party to suii—Practice, 


A derivative mortgages is entitled to sue the original m rigagee without 
making the original mortgagor a party, 







SUIT on mortgage. - 

The prdperty in dispute, which consisted of two fields 
(Rev. Survey Nos. 378, 379), belonged originally Nto two 
brothers Mithabhai and Solaidas. They mortgaged the pro- 
perty with possession to one Bapuji for Rs. 915 on th 
May 1888. Bapuji had a son Dayabhai, with, whom he. 
tioned in 1893, when the fields fell to the share of the latter. 


After partition, Dayabhai used to live separate from hr 
father. He had one son Keshawlal (defendant No.1). Afte 
Dayabhai’s death, Keshawlal mortgaged the fields with Naran- 
bhai (plaintiff), and passed a san mortgage deed on the rath 
February 1900. 

Ramchandra and Hariprasad, two creditors of Bapujt, 
obtained in 1900 a simple money decree against Bapuji and 
Dayaram. 

In execution of the decree, the fields were attached. During 
those proceedings Naranbhai applied, on the 30th August 1900, 
under s. 287 of the Civil Procedure Code of 1882, to show his 
mortgage lien. The application was dismissed on the 14th 
February 1901, as he could not produce his witnesses on the 
day ofthe hearing. The fields were eventually sold on the 
15th April 1901, and purchased by Hariprasad in the name of 
his son Amratlal (represented in the proceedings by his son 
Someshwar, defendant No. 4). 


The plaintiff then brought a suit (No. 328 of 1901) for a 
declaration of his title to the fields, but as he did not also sue 


* Second Appeal No. 59 of 1906, 1904, confirming the decree passed by 
from the decision of Chandulal Mathu- Atmaram Jamnadas Kaji, Bubordi- 
radas, First Class Subordinate Judge nate Judge at Umreth in Civil Suit 
at Ahmedabad, in appeal No, 74 of No, 129 of 1903, 
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í “i \ntial relief, the suit was dismissed under s. A. C. J. 
LASN ae Relief Act, 1877. 1910 
paces Pr) jntiff brought the present suit against his =~ 

t 


‘laland Someshwar, to recover his mort- SOMESEWAR 
of the mortgaged property. The original S 

hai and Solaidas were not made parties. cea 
rts decreed the claim. 

ealed to the High Court. 





















or the appellant. 
or respondent No..1. 
for respondents Nos. 2-4. 


. J.—The argument that the suit is barred by the 
tation proceeds upon the assumption ‘that there 
an application to the Court under sections 278 to 283 
vil Procedure Code and a refusal of the application. 
wever has been determined in a prior suit, to which the 
ffand the present appellant were parties, that the appli- 
on to which we have alluded was not under those sections 
t under section 287. 

That teing so it is clear that the objection on the score of 
limitation fails. Itis then suggested that the decree has been 
so framed as to give rise to the possibility of difficulty here. 
after. 

The suit is one brought by a sub-mortgagee against the 
original mortgagee who are his sub-mortgagors, and a purcha- 
ser of their rights. The appellant is the purchaser. 

The original mortgagor is not a party to the suit. It is 
clear, therefore, that the rights ofthe mortgagor cannot be 
affected by any decree in this suit. 

The decree, however, speaks generally of the sale of the 
mortgaged property. This is strictly accurate, but it must be 
remembered that the mortgaged property does not include the 
interest of the mortgagér in the property. 

' ‘An objection has been taken before us that the mortgagor 
is nota party. But this objection is not sound. A derivative 
mortgagee is entitled to sue the original mortgagee without 
making the original mortgagor a party. 

. The decree is therefore confirmed. The appellant must pay 
the costs of respondent No. 1 of this appeal. 


Decree confirmed. 
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Estoppel—Acquiescence—Proof of—AIndian Evidence A 
Building upon the land of another—Practice—Allega 
Judge to ascertain real contre versy—Limitation Act 


Where parties make vague and loose allegations, it 
the sorrect determination of the suit that the real co 
them should be ascertained by the Judge by quest. 
advisers as to what exactly their position is in the matte 

Where both parties to a suit are equally conversant wit 
of facts, the doctrine of estoppel cannot be referred to. 


In a suit by the Secretary of State for India in Council bro 
against the defendants to recover possession of a small s 
which adjoined the latter’s property, it appeared that the land 
defendants’ possession and enjoyment for 48 years; that it 
entered in the Government records in any of the land registers ; 
defendants built on the land after receiving permission of the Mun 
lity in 1895; that all the Government officers of the place were awar 
the fact; that the building, while under construction, was inspected fro 
time to time by Municipal officers; thatin maps prepared by the Muniai- 
pality and by the Revenue authorities the land had been shown as defen- 
dants’; and thatthe Commissioner and the Government had decided that 
they could not eject the defendants. In the title-deed of the defendants, 
which was dated 1871, the land was stated to be the property of Govern- 
ment, and the statement was repeated in a later document of 1893, Atthe 
trial, the defendants desired to lead evidence on the foregoing points 
with a view to make out estoppel and acquiescence against Government:— 


- Held,(1) that even accepting the onse as put by the defendants it made 
no case for the admission of evidence. The Secretary of State was in’ 
no way concerned with anything which might have been done by the. 
‘Municipality ; and it could not assist the defendants if in certain maps of 
the Revenue authorities, made by those authorities for their own guidance, 
the strip of land was inaccurately desoribed, f 

(2) That the present was a case where the defendants, having been pet 
fectly aware that the land in suit was the property of the Government 
and that they, the defendanis, had no right over it beyond certain ease- 
ments, encroached upon the land in the hope that their encroachment 
might escape the notice of the agents of the plaintiff at the place, 

(3) That the defendants’ title-deeds having brought to their knowledge 
the title of the Government, the doctrines of estoppel and acquiescence 
were not applicable and the suit was governed by sixty years limitation 
(Limitation Act, 1908, Art, 149). 


se A E A E E 
* Firat appeal No: 169 of 2909 from Distriot Judge of Ahmedabad, in 
the decision of Dayaram Gidumal, Civil suit No, 103 of 1908, 
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ecretary of State to recover possession ofa A. O. J, 
1910 

estion belonged to Government. It wasa = ww 

eet in length and 2 feet in breadth, which Ranoxop- 

e land belonging to the defendants and the mee 

ne Harjivandas. Of these, the first mention- Sgognrary 

was sold by Government to the defendants’ or Sratz 

71; and the other land was sold in 1862 to ~ 

the predecessor-in-title of one Harjivandas- 

e-deed recited that the strip in question was 

undary ‘of the portion purchased by him from 

n the same way, it was described as the northern 

e latter sale deed. . 

strip intervening between those two lands was 

overnment for the purpose of easements by the 





to the defendants which recited that the strip was 
‘boundary of the mortgaged property. 

built on his land a Dharamsala and created a 
he defendants purchased their part of the land 
ereafter began gradually to encroach on the 
uo an tending their building on it. 

3 B 3 in 1909 to recover possession of the land 
ott peel ott yoval of the defendants’ encroachments and 

ue gars OOF _._.wyinction. 

3° u contentions raised by the defendants were rather vague 
and loose. The. District Judge therefore questioned their 
pleaders on the point and raised an issue—Has the Government 
intentionally caused or permitted defendants and their prede- 
cessors to believe the land was theirs and to act upon such 
beliefs? The learned Judge found this issue in the negative for 
the following reasons :— 

“ Where is the estoppel in the case? The Crown makes its meaning quite 
vlear in its grant. It has always been the practice of every enlightened Gov- 
ernment when selling land in lots to provide for light and air and for easy 
access. The rales framed under section 214 of the Bombay Land Revenue 
Code on the subject of building sites, contain clear provisions on the subject, 
In this particular case Government sold two plots and regerved a space two” 
feet broad between them. Tho defendants’ predecessors were expressly told 
go. The defendants it they read the original grant must have seen at once 
that that spacé was reserved and was not included within those boundaries, 

Does it lie in their mouths to say that they attached no importance to: 
their own title-deed?-Is the Government after making its meaning quite 
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olear, in the grant, bound to go on telling every grantee about the: term? 
the written ‘grant and about their meaning? Are its officers to enh 
such minute matters as the user of Navelis two feet broad by neigh ponri 
house owners? It is because Government cannot wel aiiäĝ ache 
ments on Buch small pieces of land and because thei 
farious that the limitation period of sixty years is a 
Its acquiescence for a shorter period does not bar its 
page 532 where the authorities are quoted). Had d 
verse possession for fifty-nine years eleven months 
they would not have succeeded, Their possession bein 
have not set up the plea of adverse possession. But wh 
the harder of the two—that of aman who was actually 
nearly sixty years and was then dispossessed or that of a m 
the Government had granted to him encroached on what wa 
about forty-eight years and being unable to show possession 
was dispossessed ? The defendants’ plea of estoppel has bee 
only because the limitation of sixty years protects the Goverk 
Tt has been faid down by the Privy Council (See2 W. R. (E 
“the acts of Government officer bind the Government only when 
in the discharge of a certain duty within the limits of hig aut¥ 
if he exoeed that authority, when ps Government in fact or in lawy 
or by implication ratifies the excess.” Had it.been alleged by the aoe Poa 
that after seeing the original grant, they had gone to the Collector ð: 
Commissioner and been told tbat the grant, though it reserved the two gn Tearg 
meant that the two feet were the defendants’ would the Government halon 
been bound by such a statement? I doubt very much. The Collector ory 
the Commissioner would be held, I think, to have exceeded their authority. 
in ascribing a meaning to the words of Government which those words 
plainly did not bear at all. The defendants, however do not say that any 
statement was made to them by any of the officers of Government to the 
effect that the Naveli was:the defendants’. Itis not even alleged that the 
Government land registers of survey records were allowed to be examined 
by the defendants or their predecessors, or that copies were taken of the 
entries and those entries were misleading. Had such copies been taken they 
would have been produced with the documents put in by the defendants. 
Now I think this brief history of the case proves that the defendants did 
not know their own mind either when they put in their written statement or 
when the issues were framed or amended—or even when they came to argue 
the case, There has been continual see-sawing—The land was sold to us by 


































Government.” 
“The land was not sold by us—it wasreserved—but Government have 


intentionally permitted us to believe that the land is ours and to aot on that’ 


belief.” 

“The land has been considered by Government appurtenant to our tenes 
ment.” “Seotion 115 of the Evidence Act does not apply and we’ rely upon 
other facts constituting estoppel, s. 115 not being exhaustive,” 

These various statements hardly indicate a belief even on the defendants’ 
part that Government have misled them to their prejudice. Had they been 
really misled they would have spoken with no uncertain voice on the point, 

There is also other confusion in thè defendants’ mind, The acts and. 
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uka Municipality are not the acts and omissions of 
that Municipality is not notice to Government, 
merely an attorney of Government for this suit and 
ey of Government before, is not notice to Gov- 


ts have had the misfortune to be hauled up before 
nd they are doing their best to wriggle out of that 
means of plea of estoppel. Their main complaint 
not the Government sue us earlier?’ To that the 
“We had sixty years.” They charge Government with 
forget their own negligence in not examining the ori- 


nts appealed to the High Court. 


; Khare (with Manmukhram K. Mehta) for the 
The District Judge ought not to have decided the 
y on the pleadings of the parties and should not have 
ed the pleader for the defendants in the way in which 
Our written statement distinctly setsforth our owner- 
nd long undisturbed’ enjoyment, and we pleaded estoppel 
acquiescence on the plaintif’s part. 
e further submit that the learned Judge ought to have 
given us an opportunity of giving evidence to prove that the 
~ Naveli has never,been treated as land belonging to Govern- 
r ment by the revenue officers and the Municipality of 
Dhandhuka, and that inthe city survey maps and in the 
Municipal records theland is not entered.as Government land. 
We wanted to put in those maps. The District Judge should 
have allowed us to produce those maps. 

We built upon the land openly with the permission of the 
municipality and the Revenue officers had knowledge about it. 
The learned Judge ought to have allowed us to lead evidence 
to prove acquiescence on the part of Government. 

We contend that Government is estopped by acquiescence 
from ejecting us. We rely upon the following cases :— 
Yeshwadabai and Gopikabai v. Ramchandra Tukaram (1); 
Premji Jivan Bhate v. Haji Cassum Juma Ahmed (2); Jugmo- 
handas v. Pallonjee (9); The New Fleming Spinning and 
Weaving Company Limited v. Kessowji Naik (4); Secretary of 
State v. Dattatraya (5). 


Coyaji (with Govindlal N. Thakor) for the respondent.— 


(1) (1893) I. L, R. 18 Bom. 66. (4) (1885) I. L. B, 9 Bom, 873, 404 
(2) (1895) I. L. R. 20 Bom, 298, (5) (1901) L L. R. 26 Bom, 271 g 
(8) (1896) I. L. R, 22 Bom, 1, ; 
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A. 0. J. The District Judge acted properly in questi 
1919 for the defendants in order to find ou 
we really was. The written statements did 

Rawcwop- facts on which they relied to show th 

_ IAL estoppel and acquiescence barred the suit. 

Bates this point being vague and general, it was 

or Stary lower Court to ask the parties and their ple 
— to make their allegations clear and definite. 
The land in dispute is mentioned in Ex. 6 

of the defendants, as belonging to Governme 

the title-deed of Bapuji; and in Ex. 29, the m 

the defendants, the Naveli is mentioned as the 

Southern boundaries of the lands conveyed b 

It is not stated’ in these deeds that the land 

the defendants. 


Having this knowledge, the defendants cannot in 
aid of the doctrines of estoppel and acquiescence. 
title-deed shows that they must have known that the lal 
not pass to them and that it was reserved by Governmeé 

Where the truth of the matter is known to both the parti 
the doctrine of estoppel has no application :—Honapaey. NarsMle 
apa); Mohori Bibee v. Dharmodas Ghose(2); Ramcoomar ~ 
Koondoo v. Macqueen), Mahomed Mozuffer Hossein v. Kishori! 
Mohun Roy()}; Durga v. Jhinguri (9) ; Bisheshar v. Muirhead (6). 

Mere acquiescence is not sufficient, unless Government have 
acted in such a way as to make it fraudulent on its part to set 
up its right. We rely on the following authorities :—Baswan- 
tapa Shidapa v. Ranu and Matkhana (7) ; Shiddeshvar v. Ram- 
chandrarav (8) ; Naunihal Bhagat v. Rameshar Bhagat (9) ; 
Jugmohandas Vundrawandas v. Pallonjee Eduljee (2°); Sarat 
Chunder Dey v. Gopal-Chunder Laha (11); Bowman v. Taylor (12), 

The plea of estoppel being an equitable plea, the facts 
constituting it must not be doubtful or a matter of question- 
able inference. Certainty is an essential of all estoppels, 
which must be clear and unambiguous:—Rani Mewa Kuwar 
y. Rani Hulas Kuwar (13); Aba bin Bahirji v. Sonubai kom 


n 





(1) (1898) I. L, R. 23 Bom. 409. (8) (1882) L L. R. 6 Bom. 463. 
(2) (1903) I. L. R. 80 Cal, 539, 545 (9) (1894) I. L. R. 16 All 328, 
(8) (1872) L. R. I. A..Sup. Vol. 40, 43. (10) (1896) I. L. R. 22 Bom, 1, 
(4) (1895) I. L. R. 22 Oal. 909, 919. (11) (1892) I. L. R. 20 Cal. 296, 
(5) (1885) L L. R. 7 AJL 511, 514, $15. (12) (1834) 2 Ad. & E, 278, 291, 
(6) (1892) I. L R. 14 All, 362. (28) (2874):L. R, 1 I, A, 157, 161, 


(7) (1884) L L. R. 9 Bom, 86, 
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the ground for invoking such doctrines as estoppel and A. 0. J, 

uiescence is cut away from under the defendants’ feet. 1910 
rs from he language of s. 115 of the Evidence Act =~ 

3 observed by Sir Charles Farran in Honapa v. Ranowop- 

both parties are equally conversant, with TAL 


facts, it is absurd to refer to the doctrine gy ar cay 


oy STATE 
so.be made with advantage to what was, 7 

ouncil in Beni Ram v. Kundan Lal (2) where nee? 
gretted that a loose and inadequate state- 
of equity had obtained, currency in the-lower 
go on to explain that “the proposition of 
it were supplemented might possibly be made 

e 


e case where the owner of land sees another 
ting buildings upon it, and knowing that such 
on is under the mistaken belief that the land is his 
erty, purposely abstains from interference, with the 
claiming the building when it is erected.” 

same propositions were also considered at length by 
Cranworth in Ramsden v. Dyson (3) and at page 141 of 
report his Lordship says: “But it will be observed that 
raise sfich an equity two things are required, first, that the 
person expending the money supposes himself to be building , 
on his own land; and, secondly, that the real owner at the 
time of the expenditure knows that the land belongs to him 
and not to the person expending the money in the belief that 
he is the owner. For if a stranger builds on my land know- - 
ing it to be mine, there is no principle of equity which would 
prevent my claiming the land with the benefit of all the ex- 
penditure made on it. There would be nothing in my conduct, 
active or passive, making it inequitable in me to assert my legal 
rights.” And in such a case as we have here,.where the build- 
ing was done with the knowledge that the land belonged to 
another, there, his Lordship says of the builder, “he knew 
the extent of his interest, and it was his folly to expend 
money upon a title which he knew would or might soon come 
to an end.” 

Weare of opinion, as the learned Judge below was of 
opinion, that the case before us is aptly described in the fore- 
going passages; in other words, that it is a case where the 
defendants, being perfectly aware that the land in suit was 


a TT 
(1) (1898) I. L. R. 28 Bom. 406, 409. (8) (1865) L. R. 1 Eng. & Ir. App. 129, 
(2) (1899) L. L. R. 21 All. 496, 501. 


A. 0. J. 
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—w 
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the property of the Government and that they, the defenda! 
had no rights over it beyond certain easements encroach 
upon it in the hope that their encroachments upon thi 
inconspicuous strip of land might escape the 
agents of the plaintiff in the town of Dha% 
would seem to have escaped their not 
thirteen years, but the Government have 
years under the law of limitation and the 
that the suit is in time. 

We would observe also that accepting the 
the defendants’ pleader in the words which w 
think that it makes no case for the admissio 
The Secretary of State is in no way concertied 
which may have been done by the Municipality o 
of the Muyicipality. It cannot in the circumstan 
case assist the defendants if in certain maps of the 
Authorities made by those Authorities for their own 
this strip of land is inaccurately described. 

As to the assertion that the Commissioner and the Go 















is that the contending parties, that is to say, Bapuji and the 
defendants would be wise to decide their difference by a Civil 
Suit, and in the meanwhile that it was unnecessary for Govern- 
ment to fight the battle of the Dharamshala, and all that the 
Government did was to approve and confirm this very non- | 
committal order of the Commissioner. 

Upon the whole, therefore, we are of opinion that the case 
made by the defendants themselves put them out of Court 
and that the learned Judge wasright in so deciding and in 
refusing to allow them to give evidence which could lead 
nowhere and serve no useful purpose. 

We, therefore, dismiss this appeal with costs confirming the 
decree with this variation that instead of possession being 
awarded for the usage mentioned in paragraph 2 of the plaint, 
possession will be awarded subject only to the easements 
existing over the land in favour. of defendants as owners of 
the northern premises. ` 


Decree varied. 
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Justice Batchelor and My. Justice Rao. 


RAMCHANDRA PRABHU 
v. 


MHA DAMODAR BHATT.*- 


tion of property to trust—Gift to donee burdened with 
vaintain certain religious services—Beneficial enjoyment of 
charge of irust—Attachment of it in execution of decree— 


partition between a father and his sons, the amount to be 
ed in the house-hold divine service was put down at 84 
Rs. 17 in cash and 921 cocoanuts, The deed further pro. 
rtain plots of land the income whereof had been settled to 
ies of rice, and 2,200 cocoanuts should be enjoyed by Vithoba 
e sons), who should pay the Government assessment and local 
» and hand over to the father 84 khandies of rice, Rs, 17 in cash 
cocoanuts during his life-time. The father was to maintain the 
services out of the amount as long as he lived, and after hig death, 
son Vithoba was to do the same, The deed prohibited Vithoba from 
rtgaging or selling the pfots in question. The defendant No. 1 obtain- 
a decree against Vithal, in execution of which he got attached the 
latter’s interest in the land. The plaintiff filed a suit for a declaration. 
that the land was not Mable to be attached and sold, inasmuch as it was 
property reserved for the performance of a religious trust :— 

Held, (1) that there was no complete dedication of the property to a. 
religious trust; but that there was merely a gift to Vithoba of the pro- 
perty subject to an obligation to perform certain services, which was im- 
posed as a burden upon-him, 

(2) That after the discharge of the burden so imposed, Vithoba was left 
in beneficial enjoyment of the property, which could be attached and sold 
in execution of the decree against him. 


SuIT for ajdeclaration that certain property was not Hable 
to be attached and sold in execution of a decree. 

The property in dispute belonged originally to one Vette 
Prabhu. He had five sons: Raya (plaintiff), and Vithoba, 
Bhikku, Hari and Appu (defendants Nos. 2-5). The father 


and the sons effected a partition of the family property on ` 


the 13th February 1890. 

The deed of partition (Ex. 59) enumerated’ the divine 
services to be performed annually in the house-hold and esti- 
mated their cost at 84 Ahandies of rice, Rs. 17 in cash and 

* Appeal No. 14 of 1909 under the Judge of Kanara, in appeal No. 32 
Letters Patent, from the decision of of 1907, and restored the decree 
the Chief Justice in Second: Appeal passed by K. G. Kittur, Subordinate 


No. 355 of 1908, which reversed the Judge at Honawar, in Civil Suit No, 
decree passed by O, O. Boyd, District 239 of 1905, 
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920 coconuts. It then went on to provide 4 


These plots the income whereof has been settled to 
and 2,200 cocoanuts should from this date be enjoyed 


and Local Fund Cess Re. o-14-6 in respect of the sa 
the (following) profits, namely 8} khandies of rice, 
cocoanuts in my life-time. I am to maintain the divi 
above, with the (help of the) same, Vithoba Prabhu sh 
from me and perform the said divine services on ther 
inviting all his brothers and in the same-manner as hith 
this Samaradhan, the santhrpan (rite) should be performed 
giving whatever help he can (in respect of the same), Sho 
be at any time unable to conduct the divine services, 8 
brothers as might be willing, may take the said profits from 
and perform the services. Some money has to be spent on 
42. Should Vithoba Prabhu spend it and get the land impro 
extra produce, nono can claim (from him) either that more should 
the divine services than what has been now settled nor that (any) 
due (to him, i.e, one of them). Vithoba Prabhu has no right wh 
convey these plots either by mortgage, sale or Mulgeni. Every one 
bring and give two Hingari (betel-nut fower) bunch for the purposes of 
Vrita (festival). Should they be unwilling to regularly perform this fes 
in the family and the same be made over to a mutt etc., all brothers shou 
equally contribute towards the 14 khandies of rice, Rs. 8 in cash and,7o cocoa 
nuts settled in respect of it., (Here the text contains the words which as 
translated read ‘continuation No. 3’; but the same are not in any way connect- 
ed with the rest of the text), Should the assessment of these lands beincreas- 
ed or diminished in the Revision Survey, Vithoba Prabhu should bear the 
same and hold these lands upon these conditions from generation to genera- 
tion. But he must not allow the plots to deteriorato. Should Vithoba Prabhu 
think that he does not want them, he may give them into the possession of 
such of the other brothers as might be willing, to whom these very conditions 
would then apply. 


Damodar Shrinivasa obtained a decree against Vithoba; and 
in execution ofit he got attached the above lands. Vithoba applied 
to raise the attachment; but his application was dismissed on - 
the 18th February 1905. He then conveyed his interest in the 
lands to his brother Raya (the plaintiff) on the 15th March 1905. 

Raya filed this suit on the 4th November 1905, and having 
died was represented by his son Dassa Ramchandra. 

The defendant No. 1 contended in his written statement 
that. the property was liable-to be sold as it was not trust pro- . 
perty, but was one burdened with the performance of religious 
ceremonies; and that it should be sold subject to the cost of 
religious performances. 

The Subordinate Judge held that the sale-deed relied upon 
by plaintiff was fraudulent; and that the property was liable 
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sale subject to costs of religious performances, His reasons A. ©. J. 
were as follows :— 1910 


“On the question whether this is a trust property I am of opinion that it is v 
not, T'he partition deed which creates this endowment, if it can be called one, Dassa RAM- 
does not enjoin that the\produce of the lands should be exclusively appro- OHANDRA 
priated for the purposed mentioned. Ib is not a dedication. It enjoins on the v. 
person holding tbe pro erty the performance of certain religious observances, N ABRI MA 
Tt is a gift burdened with an obligation. Such holdings are, it is well-known, 
ålienablo and transferablo and liable to be sold in execution subject to the 
obligations, I do not/think the owner can make such property inalienable by 
merely saying that it should not be alienated, We should look to the nature 
of the endowment o ‘holding in order to determine whether it is of an inaliens 
able nature, In thé first place it is very doubtful whether an -owner of pros 
perty can make it jinios by enjoining that his heir should perform cer- 







tain religious Servances appertaining to the family-observances of an “ee 
entirely private/nature and saying property should not be alienated. 
Supposing that a trust oan be created for such a purpose, it should be a 


complete trut or dedication. Here it is not 80,16 does notienjoin that the 


t to the donee which is transferable and alienable. Hence I hold the 
Pr@perty in suit is liable to be gold subject to the costs of performance of 
Servancgs mentioned in the partition deed Exhibit 59,” 


On appeal this decree was reversed by the District Judge 
who held that the transfer relied on by the plaintiff was not 
fraudulent and that the property was liable to be sold in exe- 
cution of the decree obtained by defendant No.1. His 
reasons were as follows.— 


“I am of opinion that the point is extremely simple. Exhibit 59 made de- 
fendant 2 and his posterity paid hereditary trustees, with the duty of perform- 
ing a certain ritual for the benofit of all members of the family, 

It is urged for defendant 1 that this arrangement is bad in several ways, - 
But I do not see that it is bad at all. It is not bad because defendant 2 gets 
out of the land more than Rs, 64. A trust is not bad because the trustee gets 
some remuneration. 'Fhat has been clearly held by the Privy Council in 
Bishen Chand Basawat v. Nadir Hossein (1). It might be said to be no trust, 
if defendant 2 were to be getting most of the income of the property; for 
then it could be said that the arrangement was mainly for his benefit and not 
for the benefit of the grantor or others, . This was the view expressed at the 
last page of the decision (again of the Privy Council) in Mahomed Ahsanulla v. 
Amarchand (2), In the present case the evidence shows that the nett proceeds 
of the land amount to only Rs. 88 a year, out of which defendant 2 must 
spend Rs. 64 on the required ritual, Burely he gets no more than a moderate 
remuneration for his trouble, 

Again, it is urged that the idol was only a household idol (not for the benefit 


(2) (1887) L L. R, 15 Cal, 929, (2) (1889) L L. R. 17 Çal, 498, 
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N 
of the general public) and therefore thata arrangement was nota religic 
endowment, And it is further stated that the idea of hereditary trustees ù 
inadmissible in law, But both these points are disposed of (unfavourably to 
respondent) in Rupa Jagshet v. Krishnaji Govind (1). 

I think that the arrangement made in Exhibit 59 is quite a good trust, 
Defendant 2 and his successors being the trustees, and the cestui que trust 
being the members of the family which became divided by the virtue of Ex- 
hibit 59, There is no reason whatever why the beneficlariea of a trust should 
not be a corporate body. Manohar v. Lakhmiram (2). Iblis pointed out that Ex- 
hibit 59 makes no provision for resumption of the land in case of the breach of 
the trust, But Ido not think this omission signifies anything. Ishould say 
that the family undoubtedly have a right to resume, 

Virtually this trust land was not subjected to partition kut kept joint and 
handed over to defendant 2 for the special purpose above described, for the 
family benefit, Mr..Kamat argues that any how plaintiff is kot entitled toa 
declaration as regards his own particular share of the land, su posing it to be 
still joint fantily property. But I do not think that even this cùn be conceded 
in view of the remarks at page 340 of the first mentioned Privy 
sion, It seems from these remarks that no portion of the corpus O£ the estate 
oan be taken out of the hands of the trustee. It follows that plaidtiff, who 
now represents the trustee, is entitled to a deglaration as regards thà whole 
corpus of the trust property,” 


The defendant No, 1 appealed to the High Court. È 





The appeal was heard by Scott C. J. on the 12th february 
1909, when his Lordship delivered the following judgment. 


Scott C. J.—The question in this case is whether the plaint- 
iff is entitled to a declaration that the property in suit is not 
liable to attachment and sale in execution of the decree 
obtained by the first defendant against the second defendant. 

The District Judge has held that no portion of the corpus 
of the estate can be applied in satisfaction of the decree 
obtained by the defendant. That decision is based upon the 
assumption that the case is governed by the decision of the 
Privy Council in Bishen Chand Basawat v. Nadir Hossein (3), 

The material facts relating to this property are that it was, 
on the occasion of the partition between the owner and his 
sons, assigned to one of the sons named Vithoba and it was 
provided that out of the yearly produce which then amounted 
to 104 Ahandis of rice and 2,200 cocoanuts, 84 khandis, Rs. 
17 in cash and 920 cocoanuts should during his life-time be 
given to the father for the maintenance of certain religious 
services, and that after his death those religious services 


Le ee 
(1) (1884) I. L. R9 Bom, 169, (8) (1887) T, L, R, 15 Cal, 829, 
(2) (1887) E b, R, 12 Bom, 247, 
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uld be performed by Vithoba, but Vithoba was to be at 
berty to improve the property and raise extra produce with- 
out any one having any claim upon him for such extra produce, 


bear the burden or reap the benefit of that rise or dimunition. 
From this it appears that the expenditure upon the religious 
ceremonies was to be defrayed by acharge upon this parti- 
cular property and that subject to that the produce was to be 
for the benefit of Vithoba. 

In the case of Bisken Chand Basawat v. Nadir flossein(1), 
to which I have above referred, the facts were different. There 
the whole of dertain property was assigned to a person as 
trustee. He yras to be allowed to draw a trustee’s monthly 
wage of Rs./ 40, and the whole of the yearly profits of the 
estate were/to be expended by him in the mannef provided 
t deed. It was held by the Judicial Committee in 
that case’ that the corpus so dedicated in trust could not be 
xecution of trustee’s debt although it might be as 
the High Court that the emoluments of the 
be attached and sold in execution. This dis- 
e altogether from that now before me. The 
ilkanth, Basoo Dhul v. Kishen Chunder 
oo Bibeev. Bhurrut Lall Bhukut(3), are 
note of the first case is as follows :— 
icated to religious purposes cannot 
on only of its profits is charged for 
; may be sold subject to the charge 


















t Judge must be set aside and that 
tored, and this-appeal allowed 
he lower appellate Court, 

ferred an appeal under 
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A.C, J. not make an incomplete trust. The extra income was left 

1910 Vithoba for his trouble. The case is similar to that of Rup 

- i  Jagshet v. Krishnaji Govind(:), The operative portion of the 

Dassa Raw deed is at page 171. See also Bishen Chand Basawat v. 
onaNDRA Nadir Hossein(?), 


v. 

Narsruus Nilkhant Aimaram, for the respondent original defen- 

— dant.—Reading the partition deed through it would appear 

that there was no dedication to the family idol. But on the 

contrary there was a complete gift to Vithoba, subject to a 

charge of eight and a half Khandies of rice, Rs. 17 cash, and 

921 cocoanuts, in favour of the idol. coe several pas- 

sages from the partition deed, Ex. 59 P). Fromthese passages 

—_— it is clear that all that is given to the endo: ment is that 

specific amount, viz., eight and a half Khandies Orie, Rs. 17 

cash, and 921 cocoanuts. And whoever may be\the person 

into whose hands the land may pass, it would always remain 
burdened with that specific charge. 

. Turning now to the cases cited I submit that th 

Bishen Chand Basawat v. Nadir Hossein(3) was 

from the present case when it was argued be 

Chief Justice and that distinction has been 

Lordship. Referring to the case of Rup 

Govind (4), I submit the present point 

for consideration. The point that 

‘Whether there could be a religious 

law would give effect ; the object o 

family God and not for the benefit 

And their Lordships held that ther 

endowment. 


















BATCHELOR J.—This Wc 
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ook another view, and was of opinion that there wasa good 
complete trust of the property which in consequence was not 
to attachment and sale. 


m the Chief Justice’s decree. an appeal is 


rst sight may present some little difficulty in 
ich side of the line it ought to be considered 
w that it has been fully argued on both sides, 
e to entertain any doubt whatever but that the 
w is that which was taken by the Chief Justice. 
Toversy turns upon the meaning of the partition- 
xhibit 59 P. Is there by that deed a complete dedi- 
n of this property to a religious trust or is there merely 
ift to Vithoba of the property subject to an obligation to 
erform certain services? If there was a complete dedication, 
then admittedly the property is not liable to attachment. If 
there was merely a gift burdened with an obligation, then an 
attachable interest was admittedly left in Vithoba. The cases 
illustrating the two extremes are Bishen Chand Baswat v. 
Nadir Hossein C) and Basoo Dhul v. Kishen Chunder Geer (2). 
The question really is where, between these extreme points, 
does this case fall, and the way to ascertain that is, we think, 
to look to the deed itself. Itisa deed to which the whole 
family were apparently parties, and it sets out in tabular form 
the details of the divine service to be performed annually in 
the house-hold and the particulars of the expenses required 
for maintaining them. The total of these expenses comes to 
8} Khandies of rice, Rs. 17 in cash and 921 cocoanuts. 
Thereafter the deed goes on. “ These plots the income 
whereof has been settled to be 104 Khandies of rice and 2200 
cocoanuts should from this date be enjoyed by Vithoba Prabhu 
who should from the current year 1899 pay to Government 
the assessment Rs. 14-8-o and local fund cess Re. o-14-6 in res- 
pect of the same and hand.over to me the: following profits, 
namely, 84 Khandies of rice, Rs. 17 in cash and 920 cocoanuts 
in my life-time. Iam to maintain the divine services men- 
(1) (1887} I. L. R. 15 Cal. 329, (2) (1870) 13 W. R. 200, 


n the Court of appeal, however, the learned District Judge A. O. J. 


trict Judge’s decree an appeal was presented CHANDRA 


108 
A.C. J: 


1910 
—~ 
Dassa Rax- 
OHANDRA 
v. 
NARSIMHA 


Batchelor J. 


mome 



























THE BOMBAY LAW REPORTER. (vot. 


tioned above with the help of the same. Vithoba Prab 

should take these profits after me, (that is, after my death) 
and perform the said divine services on the respective occa- 
sions.” 

Now pausing there we see that what is 
Vithoba Prabbu and consists of 10} Khandi 
cocoanuts. But out of this entire gift a res 
part, and the reservation is imposed as a bu 
upon the donee. But after the discharge 
imposed, the donee is left in beneficial enjoy 
able property which works out at Rs. 50 or u 

Then another clause in the deed recites "' s 
to be spent on plot Survey No. 42. Should 
spend it and get the land improved and raise e 
none can claim from him either that more should 
the divine services than what has been now settled 
profits are due to him (the claimant).” Again in ala 
it is provided, "should the assessment of these lands 
creased or diminished in the Revision Survey, Vithoba Pri 
should bear the same and hold these lands upon these co 
tions from generation to generation.” Thatis to say wha 
ever increase in the profits Vithoba can secure by prudent 
cultivation goes not to the endowment but into his own 
pocket, and any increase or decrease in the Government 
assessment is in the same way to damnify or to benefit 
Vithoba personally and not the endowment. 

It seems to us clear from the particular words in this deed 
that all that is given to the endowment is that specific 
amount 84 Khandies of rice, Rs. 17 in cash and 92 cocoanuts 
which is expressly stated in more than one passage and that 
endowment is merely a burden placed upon the larger gift 
which is made to Vithoba. If we are right in thinking that 
that is the meaning of the deed considered as a whole, 
our opinion need not be shaken by the clause in which it is 
sought to prohibit Vithoba Prabhu from mortgaging or selling 
the lands in question. For that clause would merely be an 
attempt to impose restrictions repugnant to the gift such as 
are frequently made in such documents and would be of no 
avail. 

For these reasons we are of opinion that the decree already 
made by this Court is the right decree. 

We affirm it and dismiss this appeal with costs. 

Appeal dismissed. 
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RSANG) I MERAMANSANGJI THAKOR 


v. 
NCHHODBHAI LALBHAI. * 


is’ Relief Act (XVII of 1879), Secs, 2, 12, 16—Agriculiu- 
aking of accounts. 


filed on money bonds on the 9th January 1905. In 
e year, the Dekkhan Agrioulturists’ Relief Act, 1879 
ed to the District, a preliminary issue was raised to 
r the defendant was an agriculturist. In the mean 
October 1905, the defendant filed a suit against the 
first two suits, under s. 16 of the Act, to obtain the taking 
the special manner laid down in the Act. The Court held 
andant was not an agriculturist, dismissed his ‘suit for ac- 
passed decrees against him in the first two suits for the 
laimed. On appeal. 
1) that the defendant was an agriculturist, since what the defini- 
of the term in s. 2 of thp Act required was that his livelihood should 
earned wholly or principally in a certain way, and it had nothing to do 
ith a man’s wealth or social position. 
(2) That the defendant was, under the circumstances of the case, entitled 
to havé accounts taken under s. 12 of the Act. 

Fatmabibi v. Ganesh (1) distinguished. 


MERAMANSANGJI (the defendant’s father) passed two regis- 
tered money bonds on the 12th January 1899, in favour of 
Sursangji and Lalbhai respectively. 

On the oth January 1905, the two creditors Sursangji and 
Lalbhai’s heirs(Ranchhodbhaiand others) filed two suits on the 
two bonds in the Court of the First Class Subordinate Judge at 
Ahmedabad, to recover the money with interest from the 
defendant. 

The defendant, it appeared, was the Thakore of the Dehwan 
State, a Talukdar governed by the Gujarat Talukdars’ Act, 1888. 
He was possessed of about 5,600 dighas of land, and his 
annual income averaged between Rs. 15,000 and Rs. 16,000. 
By far the largest part of the lands was cultivated by his 
tenants and he supported himself for the most part on rents 
paid by the tenants. The bulk of the lands appertained to 
the Gadi. He, however, had let out about 3125 bighas to pri- 





* First Appeals Nos, 147, 146 and dinate Judge of Ahmedabad, in 
110 of 1909 from the decision of Chi- Civil Suit No. 19 of 1905. 
manlal Lallubhai, First Class Subor- (1) (1907) 9 Bom, L. R. 914, 
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A. 0. J, vate tenants ; and was having had about 25 dighas of lan 
tivated through his servants. 
ata The Dekkhan Agriculturists Relief Act, 1879 
Narsanasr made applicable to the district of Ahmed; 
uv. August 1905. 
RancHHoD~ A preliminary issue was thereupon raise 
ial which were heard together, whether the 
agriculturist within the meaning of the Act. 
In the meanwhile on the 24th October 19 
filed a suit against the plaintiffs in the abo 
provisions of s. 16 of the Act, to take accou 
provided by the enactment. 
On the 8th December 1905, the Subordina 
the issue, in the negative. The defendant’s sur 
quence dismissed, and the plaintiffs’ claims we 
full against the defendant. 
The defendant appealed. 


J.V. Desai, with N. K. Mehta, for the appellant. 
G. K. Parekh, for the respondent. 


BATCHELOR J.—The appellant here is the Thakor of De 
wan and there are three suits involved in the appeal. 

In 1899 the appellant’s father Meramansangji passed two 
money bonds each for Rs. 16,892, to Sursangji Kubersangji 
and Lalbhai Kabhai respectively. 

On Lalbhai’s bond Suit No. 19 of 1905 was brought by the 
creditor. On Sursangji’s bond Suit No. 20 0f1905 was brought 
also by the creditor,-Suits Nos. 19 and 20 both being institut- 
ed on the 9th January 1905. 

In those suits one of the defences raised by the Thakor was 
that he was an agriculturist and as such entitled to-the benefits 
of the Dekkhan Agriculturists Relief Act. 

Upon that point a preliminary issue was framed in suits 19 
and 20 which were heard together and that issue was decided 
against the Thakor on the 8th of December 1905. 

Prior to that in August 1905 the Dekkhan.Agriculturists 
‘Relief Act had been introduced in the Ahmedabad District, 
and on the 24th October 1905 the third of these present suits 
was filed, that is, Suit No. 564; it was filed by the Thakor to 
obtain the relief allowed bys. 16 of the Dekkhan Agriculturists’ 
Relief Act, that is to say, to obtain the taking of accounts in 
the special manner laid down by that statute. 
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\ 
he lower Court the learned Subordinate Judge held in A. 0. J. 
19 and j20 that the Thakor was not an agriculturist 1910 
tly was not entitled to have accounts taken in ew 

nner prescribed in the Dekkhan Agriculturists’ Narsawasr 
t same finding he used as sufficient answer Ra a 
suit 564, being of opinion that his decision in ees 
its operated as ves judicata in the Thakor’s — 
result he has made a decree directing that the Batchelor J. 
over Rs. 16,070 and costs from the estate of 
akor Meheramansangii. 
cree the present appeal is brought, and the 
hich we have to decide is whether the Thakor 
an agriculturist within the meaning of the 
nnot doubt that this question should be cars 
the affirmative. The Thakor’s son Exhibit 
ses that all his income is derived from agricultural 
o that statement no cross-examination was directed. 
ment is supported by the son of the Thakor’s Kar- 
itness Balchand, Exhibit 51, who says that theincome 
e defendant is between Rs. 15,000 and Rs. 16,000, per year, 
(as the vernacular reads) all this incomeis derived from 
e land’. Again there was no cross-examination to this 
assertion, nor was any attempt made to break it down by 
other evidence, 

Turning now to s. 2 of the Dekkhan Agriculturists’ Relief Act 
we find that an ‘agriculturist’ includes a person who by his 
servants or tenants earns his livelihood wholly or principally 
by agriculture. 

On the evidence here there is no doubt that the Thakor falls 
within that definition. And the only reason why the learned 
Subordinate Judge excluded him was, as we read the judgment, 
that the Thakor was by wealth and social position too exalted 
a person to be considered an agriculturist. It seems to us, how- 
ever, that the definitionin the Act has nothing to do with a 
man’s wealth or social position. All that is required is that 
his livelihood should be earned wholly or principally in a 
certain way, and we think that this requirementis satisfied here 
by the Thakor. 

Ifthen the Thakor isand was an agriculturist the next question 
which arises is whether he is entitled in this litigation to have 
accounts taken in the manner provided bys. 12 of the Dekkhan 
Act. From the dates which we havealready set out it will 
be gathered that the point is.one of some nicety. When the 
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NARSANGJI 
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creditors’ suits were filed the Dekkhan Act-svas not in 
But it came into force long before those suits were degi 
indeed long before there was a decision on‘thg 
issue as to the Thakor’s status. After the Act 
operation and while yet the creditors’ 
undecided the Thakor files his suit claiming 
s. 16 of the Dekkhan Agriculturists’ Relief Act. 

In these circumstances it seems to us, having 
special character of the Dekkhan Agriculturi 
that we ought to hold that the Thakor was en 
accounts taken under s. 12. 

For the respondents, Mr. Jivanlal has relied į} 
Bench decision in Fatmabibi v. Ganesh (1), whe 
down that in s. 12 of the Dekkhan Act the word 
the second paragraph, namely, the words “and 
with a view to taking an account between such 
manner hereinafter provided” have no retrospecti 
that is, that the provision contained in those words m 
denied to suits instituted after the coming into force o 
Dekkhan Act. That decision is binding upon us, but we th] 
that here we have a circumstance which was absent from Fat 
mabibi’s case and which distinguishes that case from the facts $ 
before us. That circumstances is that the debtor, the Thakor, 
had already filed his suit under s. 16 of the Dekkhan Act, while 
this litigation was still unfinished. 

It seems to us that the ruling in Fatmabibi v. Ganesh (1) 
ought not to be so extended as to produce in this case this 
result that the Thakor’s suit under s. 16 should be defeated 
merely because the creditors had previously instituted against 
him other suits which were still pending before the Court. 

It was urged that under s. 10 of the Civil Procedure Code 
the Court would not be at liberty to proceed with the 
Thakor’s suit. But it appears to us that s. ro has no appli- 
cation inasmuch as the matter in issue in the creditors’ suit 
was not the matter in issue in the Thakor’s suit, and the 
legal position of the parties had been altered in the meanwhile 
by the introduction of the Dekkhan Act. 

For these reasons we are of opinion that the Court below 
should have held that the Thakor was an agriculturist and was 
entitled to account under s. 12. 

With regard to the one other point which has been raised 


(1) (2907) 9 Bom. Jy R. 927, 
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n this appeal we agree with the learned Subordinate Judge A. O. J. 


that there’ is no evidence on which it could be held that the 
lands referred to in Exhibits 49 and 96 in the Kathol Wanta 


were ever made over by the debtor into the creditor’s pos- Narsanast 


session. 
The result, therefore, is that we must reverse the decrees 
under appeal and remand the cases in order that the Subor- 


‘dinate Judgeymay take accounts between the parties in the Batohelor J, 


manner provided by ss. 12 and 13 of the Dekkhan Agriculturists’ 


: Relief Act. 


Costs costs in the cause, to be dealt with by the learned 
Subordinate Judge. 
Decrees reversed. 





J Before Mr. Justice Batchelor and Mr. Justice Rao. 


SOMANA BASAPPA BAGVANKAR e 


a 


v. 
GADIGEYA KORNAYA HIREMATH.* 





e 
dndian Evidence Act (I of 1872), Sec. 92— Written instrumeni—Oral agreement 
to vary tts terms—Sale-deed—Deed of mortgage—Fraud or misrepresenta- 
tion—Party making a new case in appeal—Practice. 


The plaintiff sued to redeem certain lands, alleging that the deed- which 
he had executed to the defendant thongh a sale-deed in form was in 
reality only a deed of mortgage, the defendant having promised at the 
time of the execution of the deed that he would allow redemption on pay- 
ment of the money advanced, The defendant contended that the trans- 
action was a sale, On these pleadings, the Court of first instance 
framed an issue, whether the sale-deed to the defendant was proved to be 
really a mortgage redeemable on the terms stated in the plaint. This 
issue was found in the negative, On appeal, the plaintiff contended that 
the frame of the issue was incorrect and that the case should therefore 
be remanded on the issue whether the deed was obtained or induced by 
the defendant by means of fraud or misrepresentation within the mean- 
ing of proviso 1 tos, 92 of the Indian Evidence Act, 1872 :— : 

Heid, that the case of the plaintiff was that he signed the deed knowing 
it to be a deed of-sale, but that there was at the same time an oral agree- 
ment made by the defendant that he (the defendant) would treat itas a 
mortgage and he (the plaintiff) relied upon that oral agreement ; and that 
the case, therefore, fell within the prohibition enacted by 8.92 of the 

, Indian Hvidence Act, 1872. 





*First Appeal No. 215 of 1909, from Class Subordinate Judge, at Dhar- 
the decision of R. Q. Bhadbhade, First war, in Oivil Spit No, 383 of 1998, 
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Heid, further, that the plaintiff sought to make a new case in so far. 
he endeavoured to base his case, not upon a separate oral agreement, but 
upon some fraud which would invite the application of proviso 1 to 8.92 
of the Act, 

Dagdu v. Nama Salu (1) and Sangira v. Ramappa (2), followed. 


On the 17th of April 1905, Somana (the plaintiff) passed a 
saie-deed in favour of Gadigeya (the defendant) for Rs. 6,500 
in respect of certain lands. 

The plaintiff then filed on the 3rd June 1908 a suit under 
the provisions of the Dekkhan Agriculturists Relief Act, 1879, 
to redeem the lands, alleging that he had passed the deed in 
question relying upon the promise made by the latter at the 
time that he would treat it as a mortgage. f 

The defendant denied the agreement and contendéd that 


the deed ‘was in reality a deed of sale. \ 
One of the issues framed by the Subordinate. J udge and 
which bore upon those pleadings was as follows :— \ 

“ Ig the sale deed passed to defendant proved to be really’, mortgage 
redeemable on the terms stated in the plaint? \ 

This issue was found in the negative, on the fo 
grounds;— 

Having regard to the ruling of the Privy Council in Balkishen Bas v. 
(I. L. R. 22 All. 149) followed by the Bombay High Court in Dattu v. Rany 
chandra, (VII Bombay L. R. 669,) direct evidence of a contemporaneous or 
agreement of the kind stated by plaintiff, is inadmissible under 5,92 of the 
Evidence Act. It has been, however, said in some older cases-that evidence of 
the conduct of the parties together with surrounding circumstances may lead 
the Court to find that an apparent sale is a mortgage. In the present case the 
plaint does not aver that there was any fraud on the defendant’s part in 
getting the sale-deed. wines, 

It is to be noted that the sale-deed was passed to the defendant before the 
extension to this district of the Dekkhan Agriculturists’ Relief Act; and, 
therefore, there was no motive on defendant's part to get a mortgage under 
the cloak of a sale-deed. His previous mortgage and simple bonds give full 
particulars of the antecedent bonds, etc., of which interest etc., was included 
therein, 

Having regard to the conduct of the defendant the transfer of physical 
possession to him, his borrowing tagai and improving the lands, and plaintiff’s 
previous statements and acts etc., I find there is nothing to show that defen- 
dant’s sale-deed was intended by the parties to operate as a mortgage, It is 
superfluous to say that the oral evidence to the contrary on the plaintiff’s Bide 
js inadmissible and unreliable. 


As a result of this finding, the Subordinate’ Judge dismissed 
the suit. l 
The plaintiff appealed to the High Court. 


AE A a AA E E eS a 
(2) (1910) 12 Bom, L. R. 972. (2) (1909) 11 Bom, L, R.1130, 
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Branson, with Nilkant Atmaram, for the appellant.—Our case 
is that the frame of the second issue in the lower Court consider- 
_4ng the pleadings is wrong. The case should be remanded after 
GC. : ; : 

ò aming the right issue. We say that the simultaneous 
%, pmise to reconvey on repayment without any intention of 
i a misrepresentation and the application ofs. 92, 
he Indian Evidence Act is attracted. In the 
at promise our client would not have executed the 
rely upon Abaji Annaji v. Luxman Tukaram(). 


` 


5 aie therefore, be directed to try the 
O ae 








a 
Di 
O 






















E for the respondent.— We submit 
vis correct. Both the plaint and the 
us. ` not allege any fraud hence the pro- 
.92,Indian 1,.. a Act, has no application. Besides 
vidence available for the plaintiff was received by the 
though under a misapprehension that s. 10 A, Dekkhan 
Iturists’ Relief Act applied to the case)and appreciated. 
plaintiff did sign the deed full well knowing that it was a 
e-deed though he set up a promise of reconveyance. The 
laintif is now trying to make anew case. To such a case 
the rulings in Sangira Malappa v. Ramappa Sangappa (?) and 
Dagdu Sadu Nahavi v. Nama Salu (è) apply. 


BATCHELOR J.—The plaintiff here sued to redeem certain 
lands under the provisions of the Dekkhan Agriculturists’ 
Relief Act, alleging that a deed (Ex. 16), which he had executed 
to the defendant, and.which is on its face a deed of sale, was 
in reality only adeed of mortgage, the defendant having 
promised at the time of the execution of the deed that he 
would allow the lands concerned to be redeemed on payment 
of the money advanced. The defendant inter alia replied that 
Ex. 16 was in fact, what it is in appearance, a deed of sale. 

The learned Judge of the Court below framed upon this point 
the second issue, which is in these terms: “ Is the sale-deed 
passed to defendant proved to be really a mortgage, redeem- 
able on the terms stated in the plaint” ? On thatissue the Judge 
went into all the evidence tendered, and found the issue in 
the negative. 

It is now urged for the appellant, who was the plaintiff in 
the Court below, that the frame of this issue is incorrect, and 


(1) (1906) 8 Bom, L. R. 553. (3) (2910) 12 Bom, L. R. 972. 
2) (1909) 11 Bom, L, B. 1280, 


118 


A. 0. J. 
1910 


camyn 
Somaya 
v. 
QADIGEYA 


116 
A.C. J. 
1910 


ae) 


Somana 
V, 
QADIGEYA 


Baichelor J. 


THE BOMBAY LAW REPORTER. (VOL. x 


that we should remand the case for a decision upon a reformer 
issue as to whether Ex. 16 was obtained or induced by the 
defendant by means of fraud or misrepresentation, within the 
meaning of proviso 1 ofs. 92 of the Indian Evidence Act. 
The only question before us is whether the suit should be 
remanded for retrial upon the suggested issue or We are 
of opinion that it should not be remanded. As 
the learned First Class Subordinate Judge went in 
dence which was tendered before him on the case, A 
plaintiff then set up. That case, as the judgment s Ẹ. 
based upon the applicability of s. 10 A of the Dekkha Ẹ 
turists’ Relief Act, a section which has been subsequen 
to that Statute, with a view of getting rid of the difficul 
by s. 92.0f the Evidence Act. It was afterwards d 
during the hearing, that s. 10 A of the Dekkhan Agri 
Relief Act had not been extended to the District fr 
the suit came. That, however, was the plaintiff's case, a 
made before the trying Court, and it seems to us that the 
tiff is now seeking to make a new cast in'so far as he en 
ours to base his case, not upon a separate oral agreement, 
upon some fraud, which would invite the application of provi 
(1) to s. 92 of the Indian Evidence Act. 7 

The material portion of the plaint upon this point is para 2 
which is in these terms: 

“Plaintiff having hypothecated in writing the said lands as mentioned above 
to the defendant, -about the 17th day of April 1905 A. D. asked the defendant 
to take in writing a posseasory mortgage of the said lands and on the security 
of the said lands to advance more money to him as the plaintiff was dunned 
for payment by creditors to whom sundry debts wore due, The said defendant 
replied that he would advance more money if a sale-deoed were given in writing 
and that he would surrender the lands when the principal is paid by making 
an account on the basis that the said sale-deed was a possessory mortgage 
deed. Accordingly having made an oral agreement that the lands should be 
surrendered when the principal and interest were paid on making an account, 
defendant made as he liked an account on the principal and interest in respect 
of the dealings, and the defendant told me that he would advance to mea 
further loan of Rs, 1,100 and took from me a registered deed of sale intended 
to be treated as a deed of mortgage for the total amount of Be. 6,500.” 

That is how the plaintiff put his case in the plaint. In his 
deposition, which is Ex. 14, he puts it in the same way by 
saying “ Defendant promised to allow redemption in the pre- 
sence of the writer and the witnesses to the deed”. The 
plaintiff’s case then was that he signed the deed (Ex. 16) know- 
ing it to be a deed of sale, but that there was at the same time 
an "oral agreement” made by the defendant that the defendant - 
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ould treat it as a mortgage and he (the plaintiff) relied upon 
that “oral agreement”. There was no allegation of any fraud 
or other circumstance which would invalidate the agreement. 

It seems to us that upon these facts the case falls within the 
prohibition enacted by s. 92 of the Indian Evidence Act, which 
in such a case forbids the reception of evidence of any oral 


11} 
A. C. J. 
1910 


—~ 
Somana 
v. 
GADIGEYA 


agreement or statement for the purpose of contradicting, vary- Batchelor J. 


ing, adding to, or subtracting from the written terms of the 
contract. 

It may be that upon this point the earlier cases are some- 
what difficult to reconcile, but the law has ‘recently been dis- 
cussed by this Bench in two decisions where previous rulings 
are examined. These two cases are : Dagdu Sadu Nahavi v. 
Nama Salu 1), and Malappa v. Ramappa (2). We follow these 
decision$ which i in our view correctly interpret s.«g2 of the 
Evidenge Act, as expounded by the Judicial Committee in the 
case of alkishen Das v. W. F. Legge (3). 
ems to us that under the law, as it stands, in such cases 
as this, it is not open- to the Court to enter upon a defence 
whith, in substance, consists of-an allegation of an oral 
agfeement varying the written document, and if it is the 
esire of the Legislature that such defences which are of a 
very common occurrence in these cases, should be invest 

ted and decided by the Courts, then the only course to 

re that end is to extend s. ro A of the Dekkhan Agricul- 
’ Relief Act to the District where it is desired that 
t’s powers in this respect should be enlarged. 

ee. se reasons we affirm the decree under appeal and 

dismiss the appeal with costs. 






Decree confirmed. 





(1) (1910) 12 Bom, L. R. 972. ` (8) (1899) L L. R. 22 All. 149. 
(2) (1909) 11 Bom, L, R. 1180. 
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GAMBHIRSINGJI BHAGVATSANGJI 
v. 
AGARSING BHAUSING.* 


Gujarat Talukdars’ Aot (Bom. Act VI of 1888), Seos. 10, 15, 16—Talukdari 
Settlement Officer—Appeal from decision—Decision, meaning of—Talukdari 
Setilement Officer not a Couri—Civil Procedure Code (Act V of 1908). Sec. 
115—High Court—Revisionary jurisdiction. 

The Talukdari Settlement Officer is not a Court subordinate to the 
High Court of Bombay; and the latter, therefore, cannot interfere in 


revision, under s, 115 of the Civil Procedure Code of 1908, with orders 
passed by that Officer. i 


The decision contemplated by s. 16 of the Gujarat Talukdars? Act, 1888, 
is the desision, referred to in s. 15, ol. 2 of the Act, which is Soka to after 


tho making of all necessary enquiry and the taking of such evidence as 
may be adduced. 


. Under s. 10 of the Act every person who has obtained a decree 
of a competent Court, declaring him to be entitled to a share of a \'Taluk- 
dari estate, is entitled as of right to have his share divided from thk rest 
of the estate and to hold the same as a separate estate. There is no‘pro- 
vision in the section that the decree alluded to must of necessity operate 
as res judicata between all the parties appearing before th& Talukdati 
Settlement Officer, ye 

THE parties to the present proceedings were sharers in th So) 
village of Bhoini, a Talukdari village, governed by the; 
Gujarat Talukdars Act, 1888, rejd 

Some of those sharers applied to the Talukdari Settlem m 
Officer at Ahmedabad for partition of their shares ; and tuajzod 
Officer passed an order in their favour. On appeal the /yorym 
trict Court held that the Talukdari Settlement Officer had no 
jurisdiction to hear the suit as the disputes were as to the 
shares. ` 

The plaintiffs thereupon filed a suit in the District Court of 
Ahmedabad, in which it was held that the plaintiffs were 
entitled to a declaration that they had a share of 19 dokdas and 
three-fourth Jadams in the village. Against this decree there 
was an appeal to the High Court, who confirmed the decree 
(Second Appeal No. 298 of 1895). In those proceedings the 
defendants Nos. 42 and 44 to 90 were not parties. 

The plaintiffs next applied to the Talukdari Settlement Officer 
for partition of the lands in Bhoini. This application, was, 

* Civil Application No, 250 of 1909 Mehta, Talukdan Settlement Officer 


under extraordinary jurisdiction at Ahmedabad, 
from the order passed by P. R, 
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owever, dismissed by the Officer on the following grounds: 

“ As these defendants (Nos, 42, 44-90) contend that the plaintiffs have no 
share in the village I am precluded from entertaining an application for 
partition (vide, Bhimjibhai v. Behcharsang, 8. A. No. 768 of 1891). I, there- 
fore, dismiss this application under s, 15 of the Gujarat Talukdars’ Act, VI of 
1888,” 

The plaintiffs applied to the High Court under its extraor- 
dinary jurisdiction. 

Mody, with Manubhai Nanabhai for Markand N. Mehta, 
for the applicants—The Talukdari Settlement Officer holds 
that he has no jurisdiction to entertain the suit. He thinks 
that he is precluded from entertaining the suit because some 
of the defendants were not parties to Suit No. 112 of 1894 in 
he plaintiffs got a final declaratory decree of a com- 
Court. The Talukdari Settlement Officer is wrong in 
ng that the declaratory decree which would enable the 
iffs to ask for partition of lands under s. 10 of the Gujarat 
dars Act should be a decree binding on all present 
ndants. Section 10 does not say so ands. 15 of the Act 
arly gives power to the Talukdari Officer to take evidence 
he chooses and decide all disputes relating to the right of 
the apflicant to partition or any other question of title not 
already determined. Thus the Talukdari Officer is wrong in 
holding that he is precluded from entertaining the suit. 

Nandavadan K. Mehta, for some of the opponents supported 
Mr. Mody. 


Lallubhai A. Shah, for the other opponents.—My first 
objection is that the Talukdari Settlement Officer is only 
an administrative Officer and not a Court as held in Malubhat 
Ladhabhat v. Sursangji Jalamsangji\}) and so the High 
Court has no jurisdiction over him under s. 115 of the Civil 
Procedure Code. Secondly, the judgment of the Talukdari 
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Settlement Officer is to be read asif he had exercised his dis- ` 


cretion and referred the applicant to a Civil Suit, following as 
he does, Bhimjibhai Bawabhai v. Becharsang Nathubhai (2), 
in which there being a dispute as to title between the parties, 
the Talukdari Settlement Officer referred the applicant to a 
civil suit. 

An order of the Talukdari Settlement Officer referring the 
party to a Civil suit is nota decision under s. 16 of the Gujarat 

(1) (2905) 7 Bom, L. R. 821. the 26th November 1891, (Unre- 


(2) Second Appeal 768 of 1891, decid- ported), 
ed by Sargent, C. J., and Telang J., on 
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Mulabhai (1); and Second appeal No. 588 of 1909 (Unreport- 
ed). Even if it is a decision, then an appeal lies to the District 
Court under s. 16. At any rate no such application lies to the 
High Court under s. 115 of the Civil Procedure Code, 1908. 


Modi, in reply.—The case of Bhinyibhai Bawabhai v. 
Becharsang Nathubhai, relied on by the Talukdari Settle- 
ment Officer, has no application here. That was a case 
under s. ro and not under s. 15. The only point in that case 
was as to whether the applicant’s title was undisputed; and 
the Court held that it was not and as there was nothing to 
show that the applicant had obtained a final decree of a com- 
petent Court there was nothing to give jurisdictio 
Talukdari Settlement Officer under s. ro. 


The judgment in clear terms says that the issue dec 
one of jurisdiction. No appeal lay to the District Court b 
the decision is not such as is contemplated in cl. 2 of s. 
the Gujarat Talukdars Act. There is no definition of C 
in the General Clauses Act, but in Stroud’s Judicial Dictiona 
one definition of Court is—a place where justice is jydiciall 
administered. The Talukdari Officer, when he takes evidence 
and decides disputes relating to right to partition or title to 












land under s. 15 of the Act, is a Court. 


The statement in 





(1) Second Appeal No. 207 of 1908 ; 
decided by Batchelor and Rao JJ., 
on the 10th October 1910. The judg- 
ment runs as follows :— 

Bartonsror J.—This purports to 
be @ second appeal from a decision 
of the Talukdari Settlement Officer 
acting under the Gujarat Talukdars 
Aot, Part ITI. ; 

The decision was upheld by the 
District Judge who accepted the first 
appeal presented by the present ap- 
pellants, 

We aro disposed to think that no 
first appeal lay to the District Court 
and we are quite clear that no second 
appeal lies to us. 

Tho order of the Talukdari Settle- 
ment Officer is expressed as being 
made under 8.17 of the Act and we 
are of opinion that it is rightly so 
expressed. Action under s, 15 had 
already been taken and exhausted i 


when the plaintiff, having been re- 
ferred to a Civil Court, had obtained 
from that Court a decree which was 
ultimately confirmed by the High 
Court, What remained to be done 
was to make the partition as pro- 
vided under s, 17 of the Act, 

Mr. Desai has contended that in- 
asmuch asthe Talukdari Settlement 
Officer decided that he was entitled 
to partition off one-fourth share 
without referenceto the other sharers 
of the property, his decisions ought 
to be attributed to s. 15. But we 
think that is not so. Section 15 pro- 
vides: for only two cases, the case 
where the applicant is referred to 
the Civil Court, and the case where 
he is not. Here he was so referred 
to the Civil Court and therefore cl, 
(2) of 8, 15 has no application. 

The appeal, therefore, must be 
dismissed with costs, 
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alubhai Ladha bhai v. Sursangji Jalmasangyi ©) that Talukdari A. 0. J, 
Officer is not a Court is an obiter. From the Talukdari Officer's 4910 
decision second appeal lies to the High Court so Talukdari ~. 
Officer is a Court subordinate to the High Court. GamsHir- 
SINGJI 
BATCHELOR J.—This petition is filed by certain plaintiffs, v. 
who had instituted a suit for partition, under the Gujarat eens 
Talukdars Act (Bombay Act VI of 1888) before Mr. Mehta, 
who appears to have been the Acting Talukdari Settlement 
Officer. In 1890 the plaintiffs and some ancestors of theirs 
had applied to the Talukdari Settlement Officer for division, 
but he referred them to the Civil Court. Accordingly, they 
filed a suit No. 112 of 1894, which was decided by the Assist- 
ant. Judge in their favour,.the Court granting the dgclaration 
asked for ,that the plaintiffs in that suit were entitled to 19 dokdas 
and three fourth badams in the Talukdari estate. It is admitted 
that to’ that suit Mr. Shah’s clients or at least some of them 
were ot parties. Now this appplication has been rejected 
by the Acting or Assistant Talukdari Settlement Officer, Mr. 
Mehta, by reason of the contention of those of the defend. 
ants; who were not parties to the suit of 1894, and the words 
usel by Mt. Mehta are these: *' as these defendants contend 
that the plaintiffs have no share in the village I am precluded 
„from entertaining an application for partition (vide Bhimjibhat 
, Bamabhai-y. Becharsang Nathubhai: High Court Second 
' Appeal No. 768 of 1891). I, therefore, dismiss this application 
under s. 15 of the Gujarat Talukdars Act.” Now, upon the first 
question that arises we are clear that this is not decision within 
the meaning of s. 16 (1) of the Act. It is quite true that 
Mr. Mehta’s language, which purports to refer to s. 15 of the 
Act is altogether inaccurate, and the inaccuracy probably 
arose from the customary mistake of not making actual re- 
ference to the section under which the order purports to be 
made. Section 15, under which Mr. Mehta affected to be act- 
ing, says nothing about the Talukdari Settlement Officer 
being precluded from entertaining any application whatever. 
Section 15 deals only with certain matters where discretion 
` isleft to the Talukdari Settlement Officer either to decide 
or refusing to decide, to refer the parties to the Civil Court. 
We must, however, make the best of such order as Mr. Mehta 
has recorded, and according to the interpretation that we put 
upon it, it seems to us to be an order exercising discretion it in 


{ ao Bom, LB, 821, 
z 16 
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A, ©. J. favour of referring the parties to the Civil Court; g 
1910 doubt that the order was at the time so understoo “ee 
~~ parties concerned. For our present purposes, ho , it is 

Gausa- enough to say, what appears to be beyond all oP hat the 

sinasI_ order is not a decision within s.'16, for the only luud of deci- 
v: sion contemplated by that section is the decision referred to 

Saaria in s. 15 (2) which is come to after the making of all necessary 

Batehelor J- enquiry and the taking of such evidence as may be adduced. 
~~ No enquiry was made here, nor was any evidence adduced, 

The order recorded, therefore, is not a decision within s. 16, and 
it follows that no appeal lies, though if it did lie it would lie to 
the District Court. That being so, the question remains whether 
it is open to the petitioners to come here in revision under s. 115 
of the present Civil Procedure Code. Under that section this 
Court’s powers of interference in revision are limited to the case 
ofa decision arrived at by a Court subordinate to this High Court. 
We are of opinion that the Talukdari Settlement Officer is not 
a Court subordinate to this High Court; that was the, view 
entertained by Sir Lawrence Jenkins and Mr. Justice Aston 
in Malubhat v. Sursangji. 0) where the learned Chief Justice 
observed that “the Talukdari Settlement Officer is an admivis- 
trative Officer and not a Court.” We concurin that viéw 
which, we think, is supported by the terms of s. 3 of the present. 
Code of Civil Procedure and receives further countenance from ` 
such sections as ss. 20 and 33 of the Gujarat Talukdars Act. 
We are of opinion, therefore, that this application does not 
lie to this Court. The rule must, therefore, be discharged with 
costs. The applicants to pay the costs of those opponents 
who are represented by Mr. Shah. 

We may, however, point out for the future guidance of the 
Talukdari Settlement Officer that under s. to of the Act 
every person who has obtained a final decree of a competent 
Court, declaring him to be entitled to ashare of a Talukdari 
estate, is entitled as of right to have his share divided from the 
rest of the estate and to hold the same as a separate estate. 
There is no provision in this section that the decree alluded 
to must of necessity operate as res judicnia between all the 
parties EREE before the Talukdari Settlement Officer, 


‘Rule discharged. 


{2} (1905) 7 Bom, L. R. 821, 
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Before Mr, Justice Beaman. 


SHRIGOPAL CHIRANJILAL 
v tey 


DHANALAL GHASIRAM.* December 23, 


Limitation Act (LX of 1908), Sec. 19—Acknowledgment—Debtor acknowledging 
a debt in a schedule filed by him in the Insolvent Debtors Court—Indian 
Insolvency Act (11 and 12 Vie, c. 41). 


Where an insolvent writes down a debt in his schedule, as owing that 
debt to a named person, and signs the same, it amounts to an acknowledg- 
ment within the meaning of s, 19 of the Indian Limitation Act, 1908, 


SHORT cause. . 

.The firm of Dhanalal Ghasiram (the defendants) drew 
at\Muttra in favour of the plaintiffs four hundies of the aggre- 
gate value of Rs. 8,500 on Messrs. Mansaram Chajjumal of 
Bombay. Three of these hundies were drawn on the same 
day, that is, the zoth January 1907; and were for Rs. 2500, 

. 2,000 and Rs. 1,500 respectively, payable at sight (shahjogi). 
/The fourth Aundi for Rs. 2,500 was dated the 26th December 

/ 1906 and payable thirty-one days after its date. All of those 
“  hundies were subsequently negotiated by the plaintiffs, but 
the same having been dishonoured by the drawees, the plain- 
tiffs had to pay the amounts thereof to their endorsees. 

The plaintiffs demanded payment of the amount from the 
defendants but they failed to make it. 

On the 4th March 1907, the partners in the defendants’ 
firm filed their petition in the Insolvent Debtors Court at 
Bombay for the benefit of the Insolvent Debtors Act. A vesting 
order vesting all the insolvent’s property in the Official 
Assignee of Bombay was made on the same day. 

The insolvents filed their schedule on the 18th March 1907, 
wherein they acknowledged that a sum of Rs. 7679-9-0 was 
due and payable by them to the plaintiffs in respect of the 
said four Aundtes. 

The plaintiffs filed this suit on the 16th March 1910, to 
recover Rs. 7679-9-0 from the defendants, claiming exemption 
from limitation under s. 19 of the Limitation Act, 1908. 

The defendants objected that the suit was time-barred. 


` *0. ©, J. Buit No. 246 of 1910. 
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O. O. J, Jinnah, for the plaintiffs. 
1910 Jaffarbhai, for the defendants. 


as An issue was raised whether this suit was barred by the 
Suatsor4t Taw of limitation 2 


DHANALAL Jaffarbhai.—The mere insertion of a debt in a schedule filed 
by an insolvent cannot amount to a valid acknowledgment of 
the debt under s, 19 of the Indian Limitation Act, 1908. The suit 
is, therefore, time-barred. See Everett v. Robertson (2); Ex parte 
Topping (2); Davis v. Edwards (3) ; Courtnay v. ‘Williams (4). 
Further, a bankrupt cannot while being and remaining a ban- 
krupt give a valid acknowledgment: Simallcombe v. Burges (5), 


Jinnah.—The cases relied on by the other side were decided 
under the Eaglish Limitation Acts, 21 Jac. I, c. 16, s. 3 and 9 
Geo. IV, c. 14, s. 1. The provisions of those two sections are 
much different from those of s. 19 of the Indian Limitation 
Act. The latter section is very much wider in its scope. 

[BEAMAN J.—I think, the schedule is signed by the insol-- 
vent. | iS 
Yes. The mention of the debt in the schedule amounts 
to an acknowledgment and gives a fresh starting point for. 
limitation to run. 3 

Even an acknowledgment contained in a written state- 
ment in a case is held to bea good acknowledgment. See 
Balmokand v. Ramji Lal (6) and Jeba v. Chaman (7), 


BEAMAN J.—An interesting and as far as India is concerned, 
I believe, an entirely new point has been raised in this case, 
The defendant contends that the inclusion by him of the debt 
sued for in his schedule, while seeking the benefit of the In- 
solvency Act, is not an acknowledgment within the meaning of 
s. 19 of the Indian Limitation Act, and does not extend the 
period within which the plaintiff can bring this suit. 

Mr. Jaffer has cited four English cases (Everett v. Robertson() ; 
Ex parte Topping (2); Davis v. Edwards(s) ; Courtnay v. 
Williams (4)) which appear to be exactly inpoint. The English 
Courts seem to have felt no nesitation in deciding that the 
mere inclusion ofa debtin a Bankrupt’s schedule was not 


(1) (1858) 28 L, J. Q. B.-23. (5) (1824) MoCl. 45. 
(2) (1865) 34 L. J. Bank, 44. (6) (1887) P. B. No, 20 of 1887, 


(3) (1851) 7 Exch. 22. . (7) (1891) P. R, No, 16 of 1891, 
(4) (1844) 13 L. J, Oh, 461, : : 
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such an acknowledgment as the law required and would not 
/ operate to extend the period of limitation. The reason of 
/ those decisions seems to be that in England the law requires 
such an acknowledgment to be a legal, and a legally enforceable, 
promise to pay. The learned “Judges do not appear to have 
founded their conclusions upon a proposition to be found in 
the text-book writers (vide Banning on the Limitation of 
Actions, 3rd Edition, p. 250) that a Bankrupt cannot give a valid 
acknowledgment, and a perusal of the cases cited in support of 
that proposition suggests that the point is different. Had this 
formed any part of the ground of decisionin the four cases 
mentioned, the Judges would surely have adverted to it. 
The English Courts were administering the law contained in 
“ys Statutes of 21 James, c. 16,8. 3 and 9 Geo. IV., c. 14,3. 1. The 
language of those Statutes is much narrower than, and easily 
oine remik from, the language of the Indian Statute of Limi- 
Rons. Section 19 is couched in much wider and more compre- 
ive terms, and is advisedly made to embrace every case 
ich a debtor has acknowledged and signedor has made in 
ing and signed an acknowledgment of a debt, although the 
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Beaman J. 


nowledgment may not have been to the creditor, or may | 


.& beer’ accompanied by a refusal to pay. In such cases the 
easoning of the English J udges would not apply. Reading the 
iets of our Statutein its natural sense, I do not see how it 
can be successfully argued that when adebtor puts a debt down 
in his schedule, which he signs, this is not an acknowledg- 
ment in writing duly signed, of that debt, although it is not 
made directly to the creditor, and might not be a legal promise 
to pay. Our Statute advisedly contemplates a much larger 
class of cases, and seems to rest upon quite a different principle 
from that which the Courts in England have applied to the 
more restricted language of their Statutes. Broadly the Indian 
law on this point is that when a debtor has deliberately (this 
is guaranteed by the conditions that he must have used writing 
and signed it) acknowledged a debt, he will not be allowed 
to repudiate it, as from its moment of incidence, but only as 
from the moment of that confesion. This is something like 
estoppel, though itis not estoppel. It might be difficult to 
place the underlying policy of s. 19 of the Limitation Act, exact. 
ly among our legal principles. But it is plainly different from 
the narrow ground of the English cases, refusing any extension 
of the period of limitation, except upon what isa legal and 


legally enforceable later promise to pay. And I am quite clear’ 
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O. O J, that where an Insolvent has written down a debt in his sche; 
19190 dule, as owing that debt to a named person, and has signed. 
w~ the Schedule, that is a sufficient acknowledgment under s. 19 of \_ 

SsricoraL the Indian Limitation Act, to extend the period of limitation. 

v. I may observe in passing, that in England time would not 
DAANALAD run against an Insolvent after the vesting order, for the reason 
Beaman J. that all his assets thereupon vest in the Official Assignee as 

trustee for the creditors. But there does not appear to be 
anything in our Statute of Limitation, to stop time running 
once it had begun to run, for any such reason. 


CRIMINAL REVISION. 





Before Mr, Justice Russell and Mr, Justice Batchelor. 
1911 


m 
January 25. 


Inre JEHANJIR D. DAVAR.* 


The Bombay Motor Vehicles Act (II of 1904), Sec, 2t—Reckless or negligent 
driving—Rule of the road. ` . 


The applicant, who was driving his own motor car late at 
found a horse carriage a little ahead of him crossing from 
left to the right of the road. Seeing that it was safe to matic carriag 
in front onthe left, he tried to pass iton the left; but as he was 
doing so, the carriage in front suddenly swerved again to the left, with 
the result thatthe motor ran intoit. The applicant was on these facts 
convicted and sentenced by the Chief Presidency Magistrate, under s. 2 of 
the Bombay Motor Vehicles Act, 1904, for driving his motor recklessly or 
negligently :— 

Held, that the carriage driver having first directed his carriage towards 
his right was not justified in so suddenly changing his course back to the 
left as to place the overtaking motor in the position of,difficalty which he 
did ; and that, therefore, the applicant could not be said to be reckless or 
negligent in driving bis car, within the meaning of the Act. 

Per Batchelor J.—The mere passing of another vehicle on the left is no 
doubt primarily evidence of negligence, but the inference arising from 
this solitary ciroumstance may be rebutted by other circumstances ap- 
pearing in the case, 





*Criminal application for Revision 
No. 410 of 1910, 

+The section runs as follows :— 

Whoever drives a motor-vehicle 
recklessly or negligently, or at a 
speed or in a manner Which is danger- 
ous to the public, having regard to 
all the circumstances of the case, in- 


_ eluding the nature, condition and use 


of the road, and to the amount of 
traffic which actually is at the time, 
or which might reasonably be expects 
ed to be, on the road, may on convic» 
tion be punished with fine which 
may extend to one hundred rupees, 
or, in the case of a second or sub- 
sequent conviction, to two hundred 


rupees, 


P 
é 
a 


i 
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J l The rulo of the road is not an invariable or inflexible rule, and a devia- A. Or. J. 


tion from it may upon ocossion be not only justified but actually 
necessary. 


JEHANGIR D. Davar (the applicant) was driving his own 
motor car on the night of the 11th of October 1910 at about 
11 P.M. He was driving it along the Queen’s Road in the direc- 
tion of Colaba. While he was driving from the Church Gate 
Station towards the Band Stand, he caught sight of a 
moving object in the middle of the road, portions of which were 
not well lighted. He first sounded his horn, and getting nearer 
saw it was a carriage. From the middle of the road, the carriage 
then started to go more towards its right with the apparent 
intention of pulling up by the foot-path which ran along the 
right hand side of the road. The lamps of another motor car 
were also at that time visible approaching from the opposite 
direction butat a distance of quarter of a mile away.-As the car- 
riage in front was found crossing towards the foot-path on the 
right, it appeared to the applicant that he would not be able to 
pass it on that side. Hé, therefore, sounded his horn again but 
the carriage kept over towards the right hand side of 


“the toad and he having ample room to pass on the 


left, proceeded so to do. The carriage then suddenly 
and without any warning swerved sharply to its left across 
the road. The applicant at that time came so near to the 
carriage that he found it impossible either to turn so as to pass 
on its right or to stop. He sounded his horn once more 
and put’on his brakes and swerved as far to its left as it was 
possible for him to do without running into the fence by the 
side of the road, but the carriage still kept over to the left and 
the petitioner found himself unable to avoid the collision 
which ensued. The right front wheel of his car struck 
the left back wheel of the carriage and the steering gear of the 


_ motor car becoming locked, the car after going a short distance 


turned over in the road. The carriage in question was a hack 
victoria. 

On these facts the applicant was charged with reckless driv- 
ing,anoffence punishable under s. 2 of the Bombay Motor 
Vehicles Act, 1904. He was tried by the Chief Presidency 
Magistrate of Bombay, who convicted him of the offence and 
sentenced him to paya fine of Rs. 25, on the following 
grounds :— 


“ From the nature of the cross-examination of the witnesses for the pro- 
secution, which was directed to showing that the left side of the road 
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was very dark, that the hood of the Victoria was up and the lights extinguish 


ed, beosuse of the alleged presence of a woman in the carriage, if appeared 


that the defence wished to establish that the motor car came upon the hack 
Victoria unawares in the shadow of the palm trees. 

It is clear however that this is not the defence, for the evidence of the 
defence witnesses is to the effect that the hack Viotoria was in the centre of 
the road and inclining towards the well-lit pavement side when the oar was 
at a considerable distance away. 

The presence or absence of the little coloured light which shines through 
the back of carriage lamps, could not make very much difference, when the 
carriage itself was sighted at a considerable distance away in the centre of a 
road lit by Kitson lights, 

And in this connection it may be mentioned that if the occupants of the 
carriage had had the hood put up and the lights extinguished in order to 
avoided observation it is not likely that the Victoria would have left its pro- 
per or dark side of the road and proseeded nearer to the Kitson lights, 

It is clear in my opinion from the evidence that at one time the hack 
Victoria was inssuch a position that accused thought he could. safely pass on 
the left, 

At the same time [ think it is established beyond reasonable doubt that he 
decided to pass on the wrong side anid to take the risk of the hack Victoria 
going more to the left. 

Quite apart from the ordinary likelihood of a Victoria going more to the 
left on hearing the sound of vehicle overtaking it from behind, I think the 


fact that a motor was approaching from the opposite direction shold have ` 


put accused doubly on his guard, and in my opinion his act in venturing to 
pass on the left of the Victoria amounted to recklessness and negligence and 
caused danger to the publio within the meaning of the section. From the 
evidence of the expert called by the defence it would appear that the speed of 
the car just before the impact was a minimum speed of 10 miles plus the 
amount of speed taken off the car by the force of the collision, ” 


The applicant applied to the High Court under its criminal 
revisional jurisdiction. 


Lowndes (instructed by Unwalla and Phirojshah), for the 
applicant, cited Clay v. Wood (1); Wayde v. Lady Carr (2); and 
Negligence in Law by Beven, Vol. I, 3rd Eda., p. 542. 


R. W. Desai, for the Crown., 


RussELL J.—I do not think it desirable to reserve our judg- 
ment in this case. In my opinion in dealing with cases of this 
kind—and this is not likely to be the last of such cases in 
Bombay—it is extremely desirable to have regard to s. 2 of the 
Motor-Vehicles Act (Bombay Act IT of 1904). That section 
says i— 








(1) (1808) $ Exch, 42. (2) (1828) 2 D, & R. 255, 


ka 
X, 


X 
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it Whoever drives a motor vehicle recklessly or negligently or ata speed or A, Cr. J 
yon a manner which is dangerous to the public, having regard to all the circum- , 
/ stances of the case, including the nature, condition and use of the road, and to 1911 


the amount of traffic which actually is at the time, or whioh might reasonably Dny 
be expected to be, on the road, may on conviction be punisheed with fine, Ean 
and so on,” . D. Dayar 
Therefore you have to consider at least eight different points pan y 
in dealing with a case of this nature. Above all, in this parti- ~~ ` 


cular case you have to pay regard to all the circumstances of 
the case. : 

It has been truly pointed out by Mr. Desai that we are not 
sitting in appeal, but in revision; and must act in accordance 
with the sections to which Mr. Lowndes has referred us. We 
have to decide on the “ legality or propriety ” of the decision 
of the Magistrate. i i 

I, therefore, do not propose to deal with this case in any 
way as if it were an appeal. But it appears to me that the 
learned Magistrate has erred in law. He has found at the 
bottom of page 12, ‘that itis clear in his opinion from the 
evidence that at one time the hack Victoria was in such a 
position that the accused thought he could safely pass on the 
left” and I think this conclusion is correct, i. e., he intends to 

find that there was at one time ample room for the accused to 
pass on the left hand side of the victoria, i. e., on the wrong 
side of it. Then he goes on at the top of page 13: ‘at the same 
time J think it is established beyond reasonable doubt that he 
decided to pass on the wrong side and to take the risk of the 
hack victoria coming more to the left.” ; 

On the first reading that passage in his judgment misled me, 
but it is clear from what was said by the learned counsel and 
from what my learned brother pointed out that what the 
Magistrate means is that the accused decided to pass on the 
wrong side and to risk the danger of the hack victoria coming 
‘more to the left. In coming to that conclusion he has not 
paid sufficient attention to the question by whom was the 
danger caused? I think he found that “the danger” was 
caused by the victoria coming suddenly over again to the left 
which was the act of the driver of it and not of the accused. 

It comes to this then that in consequence of the action of 
the driver of the victoria the driver of the motor car was put 
in such a difficult position that he had all ofa sudden to decide 
between which of two courses he would adopt. The Magis. 
trate has failed to hold that the victoria driver having first 


BAT 
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A. Or. J, directed his carriage towards his right was not justified in SO. 
1911 Suddenly changing his course back to the left as to Place the x 
œ~ overtaking motor in the position of difficulty which he did. 
In re This being so it cannot be said that the accused was reckless 

JEHANJIB or negligent having regard to all the circumstances of the case 

D. Davar within the section of the Act. 

Russell J. As far as I understand the Magistrate’s judgment no ques- 
“~~ tion arises that the accused was going at a speed dangerous to 

the public. 

For these reasons I am of opinion that this conviction and 
sentence cannot be sustained and ought to be reversed and the 
fine, if paid, must be refunded. 


BATCHELOR J.—I am of the same opinion. It seems to 
_ me, having*read the judgment with the best attention that I 
can give to it, that it can be sustained only on the footing 
that the passing of another vehicle on the left is, without 
more, conclusive evidence of recklessness or negligence; and I 
can only read the judgment as based on the supposition that 
that is in law a good proposition. Iam of opinion that the 
proposition is not good in law and it appears to me that the 
words of s. 2 of Bombay Act II of 1904 leave no doubt® on the 
subject inasmuch as they require the Court to have regard, 
not only to the side on which one vehicle passes another, but 
toall the circumstances of the case, including the nature, 
condition and use of the road and to the amount of traffic 
which actually is or may reasonably be expected at the time 
on the road. ; 

In this view of the case the findings of the learned Magis- 
trate do not, I think, in law suffice to sustain this conviction, 
for, I am unable to extract from the judgment any further 
finding against the petitioner than that in fact he passed the 
victoria on the left side. The mere passing of another vehicle 
on the left is no doubt primarily evidence of negligence, but 
the inference arising from this solitary circumstance may be 
rebutted by the other circumstances appearing in the case. 
As was said in Wayde v. Lady Carr(), a decision which ap- 
pears to me consistent with the provision of s. 2 of the Indian 
Statute, the rule of the road is not an invariable or inflexible 
rule, and a deviation from it may upon occasion be not only 
justifiable but actually necessary. The learned Magistrate 
writes: “It is clear in my opinion that at one time the hack 


(1) (1823) 2 D. & R. 255. 
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victoria was in such a position that the accused thought he 
could safely pass on the left,” andthe Magistrate does not 
suggest that the petitioner, who admittedly isa driver of 
unusual skill and experience, erred in so thinking; nor does 
the Magistrate express any inability to accept tht evidence 
given by the petitioner or his witness Mr. Bhabha. But if 
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that evidence be accepted, then the deviation from the Batchelor J. 


ordinary rule of the road did not in this case amount to negli- 
gence or recklessness within the meaning of the Act. 
For these reasons I agree that the conviction and sentence 
should be set aside. 
Conviction and sentence set aside. 


Before Sir N. G. Chandavarkar, Kt, and Mr. Justios Heaton, 
Inve LAXMAN RANGU RANGARI.* 


Criminal Procedure Code (Act V of 1898), Sec. 520—Disposal of property— 
Order passed by First Class Alagistrate—Sentence confirmed by Sessions 
Court—District Magistrate varying the order in revision—Jurisdiction— 
Notice to the other side necessary—Practice and procedure, 


In deciding a case, a trying Magistrate of the First Class, convicted 
and sentenced the accused and passed an order disposing of the property 
produced before him. On appeal to the Sessions Court, the conviction 
and sentence were confirmed, and the order as to the disposal of property 
left untouched. Subsequently, the District Magistrate, on an application 
having been made to him, varied the order without issuing any notice to 
the other side: 

Held, (1) that the District Magistrate had no jurisdiction to interfere 
under s. 520 of the Criminal Procedure Code 1898, for he could interfere 
as a Court of revision only where there had been no appeal to the Sessions 
Court, 

(2) That the District Magistrate should not have disposed of the matter 
without giving notice to the other side, 


OnE Laxmibai (the complainant) filed a complaint before 
the First Class Magistrate of Vinchur, charging three persons 
Magniram, Devilal and Lalji with theft of her ornaments. 

It appeared that Lalji stole the ornaments from the house 
of his sister, the complainant. He gave them to Magniram 
in return of certain presents. The latter melted down the 
ornaments and sold a part (about six tolas in weight) of the 
gold ingot toa goldsmith Nagoo Sonar. ` With the gold so 
purchased and a quantity he had the goldsmith prepared a 
Bg ae a ce ee 
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Kada (wristlet) and sold it to Laxman Rangu (the applicant). 

The trying Magistrate convicted Magniram and Lalji and 
sentenced them. As to the property which was produced 
before him he ordered that the Kada should be restored to 
Laxman Rangu and the rest of the property should be returned 
to Laxmibai. 

The accused appealed to the Sessions Court at Nasik; but 
the appeal was unsuccessful and no order was passed varying 
the Magistrate’s order as to the disposal of the property. 

Laxmibai then applied against the order as to the disposal 
of the property to the District Magistrate of Nasik under ss. 
435 and 520 of the Criminal Procedure Code of 1898, and the 
Magistrate without issuing any notice to the applicant passed 
the following order: “The Kada should be broken up or 
melted and six zo/as in weight of it given to the complainant 
Laxmibai.” 

The applicant Laxman applied against the order to the 
Sessions Court at Nasik, but the application was rejected on 
the ground that it had no jurisdiction to revise the order 
passed by the District Magistrate as a revisional Court, which 
was a Court of co-ordinate jurisdiction. 

The applicant next applied to the High Court under its 
criminal revisional jurisdiction. 


Nilkanith Aimaram, for the applicant. 
R. R. Desai, for the complainant. 
G. S. Rao, Government Pleader, for the Crown. 


CHANDAVARKAR J.—The District Magistrate had no juris- 
diction to deal with this matter after there had been an appeal 
in the Sessions Court and after that Court had confirmed the 
conviction and sentence. The terms of s. 520 of the Criminal 
Procedure Code, 1898, do not give any jurisdiction to the Dis- 
trict Magistrate under the circumstances of this case. The 
Court of Revision such as that of the District Magistrate can 
only interfere where there was no appeal to the Sessions Court. 
Here there was an appeal to the Sessions Court and the Ses- 
sions Court did exercise its jurisdiction. And further even if the 
District Magistrate had jurisdiction, he ought not to: have 
disposed of the matter without giving notice to the petitioner. 
The District Magistrate was clearly wrong in upsetting the 
order of the trying Magistrate merely on the representation 
of the opponent. Therefore the rule must be made absolute 
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by setting aside the order of the District Magistrate and re- A. On. J. 


storing that of the trying Magistrate. 


HEATON J.—I concur in the order proposed. This is a 
case which, it seems to me, is governed by s. 520 of the Code 
of Criminal Procedure. That section, to my mind, is perfectly 
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clear and its meaning is this; that where the case isone in which ae 


an appeal lies, any party aggrieved by an order as to the 
disposal of the property must go to the Court of appeal. 
Where the case is one where confirmation is required, he must 
go to the Court of confirmation; where it is neither the one 
nor the other, he may go to the Court of reference or revision. 
Here the case is one in which an appeal lay, and therefore, it 
seems to me that the only Court which could deal with the 
order regarding the disposal of the property under s. 520 is 
the Court of appeal; in this case the Court of Session. There- 
fore the order made by District Magistrate was made without 
jurisdiction. 


Order set aside. 
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Before Mr, Justice Beaman. 


DWARKAPRASAD RAGHUBIR 


v. 
JAMNADAS GORDHANDAS.* 


Hindu Law—Joint family property—Separate properiy—Onus of proof— 
Nucleus. 


Under Hindu Law, the general presumption is that-families are joint ; 
and the onus of proof of separation lies on him who alleges it. But it 
does not follow therefrom, that every member of a joint Hindu family 
who is found to be in possession of property at his death hag necessarily 
acquired that property as a member of the joint family and so imprinted 

' upon it the character of a joint Hindu family property. Before that pre- 
sumption can be drawn, it lies upon the party so alleging to prove that 
there was at least a nucleus of a joint family property, out of which the 
property ultimately acquired by an individual member may be fairly said 
to have grown. 

The question what constitutes a nucleus of the joint family depends 
on the circumstances of each case, 
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ONE Mohanlal died many years ago at Bethar, a village in 
the United Provinces, leaving him surviving two sons; Raghu- 
nandan and Raghubir. All of them were living together as 
members of joint Hindu family. 

Raghunandan, the elder of the two brothers, migrated to 
Bombay in the early sixties, and started work on his account. 
And on the rath November 1877 he passed a release which 
evidenced a partition of the family property between the two 
brothers. Raghunandan prospered in his business and left 
fairly large property at his death which took place in May 
1909. He made a will on the 28th March 1901, of which the 
defendant No. 1 was an executor. The defendant No. 2 was 
a widowed daughter-in-law of the testator; and his widow 
Soondrabai was defendant No. 3. 

The other brother Raghubir was not so fortunate. He 
used to recite Kathas or religious scriptures and eked out his 
livelihood in Bombay. He died in 1902 leaving him surviving 
two sons; Dwarkaprasad and Gayaprasad (tlie plaintiffs), 

The plaintiffs disputed the genuineness of the will and 
alleged that the property left by Raghunandan at his death was 
the joint property of the family of which they were members. 

The present suit was filed on the 23rd June 1909, *whereby 
the plaintiffs prayed for a declaration that they were en- 
titled to the property left by Raghunandan; that the will 
made by Raghunandan, even if genuine, was in operation 
upon the property; and that the defendant No. 1 be ordered 
to deliver possession of the property to the plaintiffs. 

The defendant No. 1 in his written statement controverted 
the statements made in the plaint about the character of the 


“property and the will. 


Sethna, with Seervai, for the plaintiffs, 

Vaidya, with Jafferbhai and Davar, for defendant No. t. 
Defendant No. 2 appeared in person. 

Defendant No. 3 did not appear. 


BEAMAN J.—This is a suit by the plaintiffs, the nephews 
of the deceased Raghunandan, against the defendant No. 1, 
who is the executor of his will. 

The plaintiffs seek to recover their share of Raghunandan’s 
property on the ground that it is joint ancestral property and 
that, therefore, Raghunandan had no power to dispose of it 
by will. l 
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The case has been strenuously contested on behalf of the 
plaintiffs by Mr. Sethna, who has laid before the Court the 
fullest materials at his disposal and urged every argument 
which ingenuity could suggest. Still I cannot help feeling at 
the close of the case, as I felt at a very early stage of its pro: 
gress, that the plaintiffs hadrteally no case at all. 

Mohanlal died many years ago, leaving two sons; the testator 
Raghunandan and his brother Raghubir. It is alleged by the 
defendant, and the plaintiff is not in a position to contradict 
it, that Raghunandan left his native place Unao more than 
forty years ago somewhere about the year 1866 and came to 
seek his fortune in Bombay. Since then he appears to have 
lived and worked with considerable success uninterruptedly 
in Bombay until his death. There may, of course, have been 
occasions on which he may have returned to pay*temporary 
visits to his native place. It is in evidence that he was a man 
of many occupations and it is contended on behalf of 
the defendant that the result of his exertions was a consider- 
able fortune represented by the numerous properties disposed 
of by the will. 

The case started upon the general presumption of the Hindu 
Law, that families are joint, and the onus of proof of separation 
lay in the first instance on the defendant. While that is a pre- 
sumption of the Hindu Law, itis not a presumption of the 
Hindu Law that every member of a joint Hindu family 
who is found to be in possession of property at his death 
has necessarily acquired that property as a member of the 
joint family and so imprinted upon it the character of 
joint Hindu family property. Before that presumption can be 
drawn, it lies upon the party so alleging to prove that there 
was at least a nucleus of joint family property, out of 
which the property ultimately acquired by an individual 
member may be fairly said to have grown; and it is here 
that the plaintiffs’ case is so weak that I think it is no 
exaggeration to say that it is entirely without foundation. 
A considerable amount of documentary evidence has been 
laid before the Court commencing with what is alleged to be 
the release or memorandum of separation between the brothers 
Raghunandan and Raghubir in the year 1877. Mr. Sethna 
has commented severely upon this paper, pointing out many 
indications in his opinion at least of its untrustworthiness; 
and I cannot deny that there is considerable force in the 
criticism and that looking at the paper in its present state 
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it may very fairly be open to some suspicion. There can, 
however, I think, be no doubt that the original, of which the 
paper now in Court is alleged to be a copy, was sent by 
Raghunandan to his Vakil in the Unao Court in connection 
with a case which he was prosecuting there in 1908, and as 
Raghubir had died in 1904 it is clear that the paper, if indeed 
Raghubir was in any way a party to it, could not have been 
concocted for the purpose of that case in Unao. At first I was 
inclined to think that both the paper Ex. 2 and the release 
Ex. 3 purporting to be executed by Raghubir to his brother 
Raghunandan for the use of a small house in Bether may 
very well have been concoctions between the two brothers 
designed to defeat the mortgagee who had obtained a decree 
against Raghubir upon a mortgage which the latter had 
separately executed. But having regard to the date of the 
litigation and the death of Raghubir this is plainly impossible, 
and if these papers are fabrications they must be the sole 
work of Raghunandan and the signature, purporting to be the 
signature of Raghubir, upon them must be a deliberate forgery. 

I do not know that the plaintiffs have gone quite the length 
of alleging that; but as I have said both these papers have 
been very adversely criticised and perhaps it would be unsafe 
to attach too much importance to them. In view, howéver, 
of the practically undisputed fact that Raghunandan left his 
country'so far back as 1866 and must by 1877 have found 
encouraging prospects in Bombay, there is nothing in the 

least antecedently improbable in his having separated from his 

prother and in both of them having entered into this memo- 

randum of partition in 1877. So far as the probability itself goes, 

this memorandum, dealing as it does apparently with com- 

paratively valueless moveables, is entirely consistent with 

what the evidence would lead one to suppose was the condition 
of the family in Bether or Unao about that period. So too if the 

lease of the house in Unao purporting to be executed by Raghu 

bir to his brother Raghunandan is a genuine document, that 
would go very far to dispose of the plaintiffs’ contention that 
the family remained joint and undivided. But even assuming’ 
that both those documents are entirely untrustworthy, what 
evidence is there that when Raghunandan came to Bombay 
there wasa nucleus of the joint family property which can 
fairly be regarded as the root of his subsequent prosperity? And 
some limits must be imposed upon this doctrine of nucleus. 
It is obviously impossible to draw any hard and fast line and I 
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should be the last to make any such attempt between how 
much may be called and how much may not be called a nucleus 
of the joint family property. Butifthe joint family funds could 
be stretched no further than providing a railway ticket from 
Unao to Bombay and possibly a few rupees over to support 
that member of the family who had decided to launch himself 
independently upon the world, I think it will be absurd to 
treat that as the true foundation of any fortune which he 
might subsequently have accumulated. The proverbial six- 
pence in the millionaire’s pocket on arriving at a great city 
perhaps might lend some colour to so extreme a theory; and 
pressed to its logical conclusion a few rupees or annas which 
may enable a man to transport himself from a non-commercial 
village to a large commercial centre might be regarded 
as the primary means} of any subsequent’ successes 
he might obtain at the latter place. But I for one do 
not think that the doctrine ought to be carried to such 
lengths, which I confess, appear to me to be ridiculous. And 
there is nota jot or tittle of evidence inthis case to show 
that at his arrival in Bombay Raghunandan had any ancestral 
moneys with him or that he depended after his arrivalin Bombay 
upon arfy remittances from the joint family funds. Doubtless 
as the case unfolded, the learned Counsel, who has made such 
a gallant fight for the plaintiffs, felt this difficulty, and the 
attack was shifted to another ground. Ata later stage it was 
sought to convince the Court that Raghubir came to Bombay 
and earned a great deal of money; more than Raghunandan 
had been able to do, and all of it he very confidentially handed 
over to his brother on the understanding that they were 
members of a joint family and then returned to end his life in 
abject poverty in Unao. Now, in fact if there had been a 
separation when Raghunandan left the family village in 1866, 
and to’ all intents and purposes there was a separation, then 
so far as Raghunandan was concerned, I should need very 
strong evidence indeed to convince me that as late as 1898 the 
brothers re-united. I say there was probably in fact a separa- 
tion when Raghunandan left in 1866. Though a formal division 
of the utensils and moveables that the two brothers possess- 
ed was not effected according to the defendants’ case till 
1877, still up to that period and ever since he transferred him- 
self from Unao to Bombay Raghunandan had been supporting 
himself by his own independent exertions without any assistance 
whatever from the joint family estate in Unao, then whether 
R 18 i 
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0. 0. J. or not he had chosén to make a family partition then or later 
1919 With his brother, the character and quality of his earnings as 
~~ an independent worker in Bombaywould probably have remain- 

Dwarra- ed unaffected. Iintroduce the word “ possibly” because it 

PRASAD ig a common principle of this branch of the Hindu Law that 

J Ga ag When an undivided member of the family seeks a partition he 
— must bring all his property into hotchpot. Therefore, had it 

Beaman J. really been a question of a partition of a joint ancestral family 

property in 1877 and if at that time Raghunandan had been 
in a position to contribute anything, I do not see why Raghu- 
bir might not have insisted upon all that being thrown into 
the common stock. I do not say at the same time that he could 
have insisted upon that necessarily with success as Raghunandan 
might have been able to prove that all he had earned in 
Bombay he ‘had entirely earned by his exertions and had kept 
rigidly separate and distinct as his self-acquisition. However 
that may be, and taking Ex. 3, the release of 1877, to bea 
genuine paper which I am disposed to think it is, there can be 
no question of any commensality between the brothers after that 
year unless indeed the plaintiffsare able to satisfy me that 
after having once separated they reunited. Now, Ex. 12 
consists of eight letters evidently written by Raghubtr to his 
prosperous brother Raghunandan, commencing with the year 
1887 and ending in 1896. All those letters conclusively show, 
if they are genuine, that Raghubir had recognised and accepted 
the fact of the partition, and that he regarded his brother’s 
property as his self-acquisition upon which he had no rights. 
The letters are, speaking broadly and generally, abject, begging 
letters, such as certainly would not have been written by one 
prother to another if the writer had believed himself to be 
entitled to half of the recipient’s wealth. So that taken in 
connection with the lease and the release those letters go very . 
far towards being conclusive proof that the brothers had 
separated long ago. Add to that the evidence of the first plain- 
tiff who rather unexpectedly, I think, admitted that his father 
Raghubir owned one small property at least in his native place 
in which the deceased Raghunandan his brother had no share. 
Such a circumstance is again incompatible with the plaintiffs’ 
theory that the brothers had remained joint and undivided. Then 
there is the evidence of the plaintiffs’ witnesses, the first two of 
whom speak to the status and relations of the family consisting 
of Raghunandan, his two nephews and defendant No. 2 the 


widow of his predeceased son Bholanath. That evidence goes no 
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further than that Raghunandan kept these young boys with him 
and treated them as though they were members ofhis own 
family. That is very likely. The plaintiffs themselves admit 
that when they came to Bombay virtually paupers the uncle 
treated them with consistent kindness, maintained them and 
found employment for them. It is indeed suggested by these 
witnesses that the earnings of the two plaintiffs were contributed 
to the family exchequer. One of those boys used to be sent out 
selling sweetmeats and the other apparently worked some- 
where asa Ramosi. Neither of them could have earned more 
than 5 or Io rupees a month at the outside, and the sugges- 
tion of contributions to the family purse to justify the con- 
clusion that these waifs and strays were really joint in a 
pecuniary sense with the wealthy uncle seems to me too absurd 
for further consideration. R 

Then we have the evidence of Mungaldas Devidas, who is 
brought to support the alternative case on which the plaintiffs 
are now forced to rely. That evidence again, I think, does not 
need any very serious cohsideration or detailed criticism. If 
we believe this man, we should have to believe that Raghubir 
earned very large sums of money indeed in Bombay asa 
Pandit.* The witness gives us two instances in one of which 
Raghubir is said to have been paid Rs. 450 for seven days’ katha 
reading and a very much larger sum for performing similar 
priestly functions on another occasion. At that rate it would 
be no exaggeration to conclude that he might, if he had conti- 
nued practising these remunerative offices, have earned from 
anything like twenty to thirty thousand rupees a year, and 
jt is utterly absurd to suppose that if he had that capacity and 
was aware of it he would have continued for years in the in- 
digent and miserable circumstances in which he repeatedly 
portrayed himself to his brother in the letters, Ex. r2. 
Nor can I imagine why in fact if he found Bombay so remu- 
nerative a field he should have returned to die in poverty in 
his native place. Now, it is sought to be suggested by this 
evidence that whether the brothers had been undivided 
or not all along, whether or not they had been separate 
or reunited, a great proportion at least of the purchase 
moneys of the properties disposed of by Raghunandan in 
his will had been contributed by Raghubir. If that in fact 
were so, we should have to deal with a somewhat different set 
of considerations from those which are peculiar to the doctrine 
of the Hindu Law. But the answer to this is complete and 
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crushing. It was in 1954 Samvat (that would be 1898 A.D.) that 
the witness says that Raghubir came to Bombay and was so 
successful in performing these priestly functions; but before 
1898 all the properties (with a single exception) mentioned in 
the will had already been bought by the deceased Raghunan- 
dan, and, as I have already pointed out, at any rate as far back 
as 1887, we hadthe best possible evidence of the total inability 
of Raghubir to have contributed a penny towards the purchase 
money. So far from being able to contribute moneys to be 
spent in purchasing immoveable properties he continually 
complained of being unable to support himself; and I do not 
recollect a single word in the evidence or in the documents 
which make up the records of this case, which would justify 
me in supposing that his circumstances had been more flourish- 
ing before 1885. 

Since then, in the first place, I think there is ‘satisfactory 
evidence that a formal partition had been come to in 1877; 
since, in the next place, even if there had been no such evi- 
dence I think the admitted fact that Raghunandan had come to 
Bombay in 1866 and hadsince worked entirely independently 
and unassisted would have been sufficient to. justify the 
conclusion that all his earnings were self-acquisition’ ; since, 
thirdly, Iam utterly unable to believe that either in the case 
of Raghubir or his children the plaintiffs was there any reunion; 
and since, fourthly, I cannot for a moment entertain the plain- 
tiffs’ last desperate suggestion that a considerable proportion 
of the purchase money was in fact contributed by Raghubir, it 
follows thatI can discover not the slightest ground upon 
which the plaintiffs could by the remotest possibility hope to 
succeed. 

I must, therefore, -dismiss this suit with all costs and as 
the defendant is an executor those costs must be taxed as 
between attorney and client. If the defendant cannot recover 
his costs from the plaintiffs, they must come out of the estate. 


Suit dismissed. 


Attorneys for the plaintiffs: Payne & Co. 
Attorneys for the defendants: T. A. Gandhyand Payne & Co. 
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Before Mr. Justice Batchelor and Mr. Justice Rao. 


JEHANGIR DADABHAI i ii 
v. — 
KAIKHUSHRU KAVASHA.* December 9. 


Indian Succession Act (X of 1865), Secs. 82, 111, 125—Testator— Will—Absolute 
gift—Subsequent provisions making the gift defeasible on happing of certain 
evenis—Non-happening of those events—Gift remains absolute—Exzecutory 
bequest—Distribution—Parsi law—Paluk son. 


By his will, a testator provided that his two sons P. and J. were “ pro- 
prietors half and half alike and in equal shares ’’ of his whole estate (cl. 2)- 
The further clauses of the will provided that none of the heirs had power 
to alienate the property in any way ; and that if any heir carried on any 
trade which resulted in loss, the risk of it was to be on that heir (ols. 3, 8). 

P, the elder of the two sons, having been of weak intellect, the testator 
by his will provided that his younger son J. was to look after the whole 
estate and both the heirs were to equally enjoy half and half alike the 
whole estate. If P, had ason born to him, half of the estate was to be 
made over to him on his attaining full age. If he had no son born to him, 
then J. was directed to give away his son as palak to the former, and all 
the clanses of the will were made applicable to the palak son. P. died 
without having a natural son; and on the third day after his death, J. 
gave his own son B. as palak to P. A dispute having arisen between 
the palak and the heirs of P. about his share in the estate :— 

Held, (1) that under cl, 2 of the will each of the two sons P. and J. took 
an absolute estate in the moiety of the testator’s property. 

(2) That the restrictions on the powers of enjoyment (cls. 3, 8), having 
been repugnant to the absolute gift already made under ol. 2, were invalid 
and inoperative under 8.125 of the Indian Succession Act. 

(3) that though the absolute estate given to P. was made defeasible in 
the event of his having a son, and that son attaining majority, the absolute 
gift became indefeasible inasmuch as that event did not happen. 

(4) That there was no legacy given to B. as palak, either as a persona 
designata or as a palak son. 

(5) That even assuming that there was an executory bequest to the 
paluk son, the bequest was void under s, 111 of the Indian Succession Act 
1865, 


KAIKHUSRU (the plaintiff) filed a suit for partition of, and 
for taking accounts of, the estate of his grandfather Pallonjj 
Dadabhai, who died at Tarapur on the 21st August 1866. 

Prior to his death, Dadabhai made a will on the 8th August 
1866. Dadabhai had two sons, Pallonji and Jehangirji, and 


*First Appeal No. 57 of 1910, from Class Subordinate Judge at Thans» 
the decision of 8. 8. Wagle, First in Suit No, 152 of 1910. 
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A. 0. J. two daughters Cooverbai and Shirinbai. Of those, Pallonji was 
1919 Ofa weak intellect and he was consequently living with his 
“~~ younger brother Jehangirji. Pallonji had no sons born of him ; 
Jsuanairz but hada daughter who was married to Kavasa (defendant 
v. No. 4): the plaintiff was their son. Jehangirji (defendant 
KAIkEUSERU No, 1) had one son Byramji (defendant No. 2), who was born 
~~ in 1860. 
` The material provisions of Dadabhai’s will were as follows: 


2. I, the testator, have my three sons, now living of my body. Of them one 
son named Edalji, L, the testator, have given in adoption to my deceased 
paternal unole the patron Hirjibhai Bhimjibbai. He has (now) no interest in 
any respect in my estate, Besides him, there (are) two sons. The name of the 
elder son of them is Pallonji and the name of the younger son is Jehangirji, 

y The sgaid two sons are proprietors balf and half alike and in equal (shares) of 
my whole "estate ” outstandings, debts, title and interest. 

a. None of my heirs has power in any way to mortgage or sell or give in 
gift or in charity, &c., or to dispose of in any other way whatsoever the im- 
moveable or moveable estate belonging to me, the testator, which there is or 
may be according to (my) books, and according to the partition, &c., the half 
share of the Inam Khoti Watan Village of Velgam appertaining to my share. 
Both the heirs are to take care of the said “estate ” and look after it and both 
the heirs living together are duly to enjoy the balance which may remain 
after payment of the Sarkar’s assessment. E 

4. I, the testator, have contracted a second marriage with Maki, the 
daughter of the patron Shapurji Jiwanji Taraporewalla, by whom there is no 
issue. My heirs are to act amicably and with unanimity with the said wife 
and they are to pay-her due respect, and as long as she lives in harmony and 
unity and unanimity with my heira food and clothes are to be given in be- 
fitting manner. Perchance should the said Bai not agree with my heirs my 
wife is to go away taking (with her) the ornaments whioh I, the testator, mado 
for her on the occasion of the second marriage and the “legacy” mentioned 
below in this “ Will”: besides this, the said wife has no interest in any 
respect whatever in any of my immoveable and moveable “estate,” &0., and 
should she make a claim in regard to the same, it (shall) be (null) and void. 
Perchance, should my wife live in unanimity with my heirs during her life 
time my heirs on her death are to defray the expenses of (her) obsequies ina 
befitting manner according to their ability and if she die while living together 
with my heirs, my heirs are to have a right to the said ornaments after her 
death. If the said wife owing to her own or their disagreement live separate 
from my heirs then so long as sho is alive, my heirs are duly to pay her for 
her food and clothes of my estate Rs. 17, namely seventeen, a month. On her 
death, my heirs are duly to defray the expenses for her obsequies as above 
stated, 

5. In this my testamentary writing, I, the testator, have appointed my 
two sons as (my) heirs. Of them, the elder son by name Pallonji is now of 
the age of above 39 years, He is in a confused state (of mind) and he is not 
in a state (fit, in any way to look after the wordly affairs, by his own under- 
standing in an independent manner or under the supervision- of another. 
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Therefore (I) will as follows:—I entrust to my younger son Jehangirji (my) 
full authority (regarding the “management,” inspection and management of 
the whole of my immoveable and moveable “estate” at Tarapore, Denoo, 
Daman (and) other places in this country, and the half share in the Inam 
Khoti Wattan Village of Velgaum, and with regard to all claims and debts and 
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all other matters. Therefore he is to carry on according to my testamentary r TOREN 


(writing) the whole management by his true and pure integrity and both the 
heirs are to equally enjoy half and half alike the whole “estate” withTanani- 
mity with my elder son Pallonji in such a way as not to injure (his) (Pallonji’s 
rights), At present my elder son Pallonji has no male issue of his body. (He) 
has only a daughter, Therefore, if my elder son Pallonji gets a malet issue 
half of the “estate” is to be made over to him, on his attaining (his) full age. 

6, I, the testator, have a fourth share in a moiety of a stable, situated at 
Jaboolwadi in Bombay, i. ©., one-eight-share in the stable. Therefore when 
the said atable is sold, out of the price that may be realized therefrom, the 
gum which may come to (my) share after deducting therefrom expenses in 
proportion to the above mentioned shares (shall) wholly belong tos my afore- 
gaid two heirs. My wife and daughters and their heirs shall have no? right 
(or) olaim to (or) share, or interest whatsoever in the same, 

7. My, the testator’s, younger daughter named Shirinbhai is to be married. 
On the occasion of her marriage (a sum) to the extent of Rs. 3,000, namely 
three thousand, is to be expended by my heirs out of my “estate”. The 
money for this marriage is not to be recovered from Shirinbai, ; 

8. I, the testator, will as following :—If any my heirs after my death ca 
on any trage or business of any nature whatsoever, and if a loss or deficiency 
occur therein, the risk on account thereof (shall) be on the heir (go) trading. 
The claim or demand of the creditors in regard to the same shal] not-avail at 
all against my estate. The whole of my estate is given by me, the testators 
for the maintenance of my heirs and their descendants. 

11, [, the testator, have in the 2nd clause of this will appointed my two sons 
Pallonji and Jehangirji as my heirs, The wife of Pallonji, the elder son of 
them, has now gone to her father’s house, On her return, if she by instigat- 
ibg her husband, or by any (other way) cause to be mortgaged, sold, given in 
gift, charity, &c., or disposed of whatsoever in any way to any one any immo- 
voable or moveable “estate,” &c., appertaining to the half share during the 
life-time of my son Pallonji or after his death, which God forbid, my son 
Pallonji or his wife or daughter or any (other) person (shall) as stated in the 
srd clause of this will, have no authority, power and right to do so, If my 
gon Pallonji does not get a son, my son Jebangirji is to give away his son as 
Pallonji’s Palak (or his adopted son), All the clauses of this will are appli- 
cable to the said adopted (son). If a son be born of the of the body of Pallonji, 
he (shall) on his attaining his (full) age be the owner of a half share in the 
whole of the immoveable and moveable estate belonging to me, My heir (and) 
Vakil (or Executor) Jehangirji or his heirs shall raise no objection to give him 
the share, If they raise any objection the responsibility arising therefrom is 
on their heads. All the clauses written in this will are applicable to the said 
son of (his) body. 


Jehangirji obtained probate of this willon the 16th of 
January 1867. 
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A, CO. J. Pallonji died on the 25th April 1899 intestate leaving him 
19190 Surviving his widow Cooverbai (defendant No. 3), his son-in- 
=~ law Kavasa (defendant No. 4), and his grandson the plaintiff. 

Jemawat On the third day after Pallonji’s death, Byramji was given as 

ei A his palk son. 

A The plaintiff instituted this suit in 1909, whereby he pray- 
ed-that Jehangirji (the defendant) be ordered to make full dis- 
covery of Dadabhai’s estate, and to account for his manage- 
ment of the estates of Dadabhai and Pallonji; and that the 
rights of the plaintiff and the defendants be ascertained in the 
said estates and their partition ordered. l 

The defendants Nos. 1 & 2 in their written statement denied 
the allegations of the plaintiff and claimed that Pallonji’s in- 
terest in Dadabhai’s estate, whatever it was, passed to Byramii. 

The Subordinate Judge held that upon the true construction 
of Dadabhai’s will his sons Pallonji and Jehangirji took an 
absolute interest in equal shares in his estate; and that 
Byramji took no interest under the will, nor did he take any 
in virtue of his having been a palak son of Pallonji. The 
persons entitled to Pallonji’s share were held to be(1) Coover- 
bai, who was entitled to two-thirds, (2) Kavasa, who was to 
get two-ninths, and (3) Kaikhusru, who was to have 6ne-ninth. 

The defendants Nos. 1 and 2 appealed to the High Court. 


" L. A. Shah, E. A. Padhye and T. R. Desai, for the appell- 
ants. 

Tarapurvalia with Wadia and Gandhi and Ratanlal Ran- 
chhoddas, for respondents Nos. 1 and 2. 


q 


L. A- Shah.— Under the will Pallonji is not given an absolute 
or unconditional half share in the residue of the estate, but 
only a right to enjoy the moiety until one of two contingencies 
happened; viz., (1) the attaining of majority by a natural born 
son of Pallonji if Pallonji hada son, or (2)Pallonji’s death without 
leaving male issue. On the first contingency happening 
Pallonji’s half share was given absolutely to the natural born 
son. On the second contingency happening Jehangirji was 
directed by cl. 11 to give his son Byramji as palak son to 
Pallonji and all the rights of the natural born son were by the 
said clause given to such galak son. The scheme of the 
testator is to keep the property among the sons of Pallonji 
and Jehangirji. He never intended to give an absolute estate 
to Pallonji. Clauses 5 and 11 would be nullified if the bequest 


VOL. x1. ] THE BOMBAY LAW REPORTER. 145 


to Pallonji is eld to be absolute. Half the provisions of the A. G J. 
will cannot in that event be given effect to ‘and the real inten- 1910 


tion of the testator will be frustrated. == 
There is no express gift to the palak son. But such a gift Janam 
was clearly contemplated by the testator and must be implied v, 
Kargxuvseru 


from cl. 1x. As to the construction of the will, see ss. 69 and 
71 of Indian Succession Act, and Rules 3 and 5 in Williams on 
Executors, roth Ed., Vol. I, p. 835, and Jarman on Wills, Vol. I, 
P- 436, also Crone v. Odell) and Edwards v. Edwards(:). 
Section 111 of the Indian Succession Act does not affect the 
bequest to the alak son. The fund here is payable or dis- 
tributable on the natural born son attaining majority or on 
Pallonji’s death. Pallonji was not to get his half share at any 
time. The date of distribution with regard to this half share 
was not the date of the testator’s death but a tater date: 
O'Mahony v. Burdett(?). Whether Pallonji took an absolute 
estate defeasible on the happening ofa contingeny or a limited 
estate, the period of distribution is not the testator’s death 
but is indicated to be a different or later date. 

[ BATCHELOR J.—Where was the estate during the three 
days intervening between the death of Pallonji and the making 
of the pelak? ] 

The estate was with Byramji who was under testator’s direc- 
tion to be made fala’. Even if he had not been given as palak by 
Jehangirji he must be taken to have acquired the rights of a 
palak son under the will. 


Taraporevalla.—By clause 2 of the will both Pallonji and 
Jehangirji are given an absolute estate as tenants-in-common. 
The only question is whether such absolute bequest is modi- 
fied by any of the later clauses of the will or by the scheme 
of the will taken asa whole. The directions in cls. 3, 5,8 and 
II are merely an attempt to restrict the enjoyment of their 
absolute interest by Pallonji and Jehangirji. The whole 
scheme of the willis clearly to give an absolute estate to 
Pallonji and Jehangirji and their successors and atthe same time 
to restrict their enjoyment thereofin order that the estate may 
remain undiminished in the family. These directions are, there- 
fore, void and do not modify the absolute estate given by 
clause 2 of the will. Sees. 125 of Indian Succession Act; 
Lalit Mohun v. Chukkun Lal (4); Lala Ramjewan Lal v. Dal 

(1) (2811) 1 Ball & B. 449, 459, (3) (1874) L. R. 7 H. L. 388, 

(2) (1852) 15 Beav. 357. (4) (1897) I, L, R, 24 Cal, 834, 846, 


B 19 
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AO. J. Koer (1); Padam Lal v. Tek Singh (2), Manikyamala Bose v. 
1910 Vand Kumar Bose (3); Mokoondo Lali v. Gonesh Chunder(4); 
. =~~ Haliburton v. The Administrator General of Bengal (5). The 
Jzmancie absolute estate to Pallonji is made defeasible in the event of 
v. his having a natural born son and such son attaining majority. 
KAarkHUSERU That contingency has not happened. It is then contended for 
the defendant that Pallonji’s estate is also defeasible in the 
event of his dying without male issue and that on the happen- 
‘ing of that event it went to Byramji the palak given to 
Pallonji under cl. 11 of the will. .We contend in reply first 
that there is no express gift to a palak son nor can one be 
implied from the words “ all clauses of the will are to apply 
to such palak” in cl. 11 because the same words are used with 
reference to the natural born son of- Pallonji -to whom an 
express gift’has' been made in the will. The same words 
used in different parts of the same will should be given the same 
meaning unless a contrary intention appears. See s. 73 of the 
Indian Succession Act. See also Bullock v. Downes (6); Robertson 
v. Broadbent (7). Secondly, even if a gift to Byramji-is implied it 
cannot take effect under s. 111 of the Indian Succession Act.. The 
legacy toByramijiis here given if Pallonji died without male issue 
and Byramji was given as alak to Pallonji on the third day cere- 
mony. No time isandcan be mentioned in the will for the occur- 
rence of the second event. The estate bequeathed here was pay- 
able or distributable on the testator’s death, because an absolute 
estate was given to Pallonji, Pallonji having survived the 
testator, the second event did not happen before the period 
of distribution of the estate, and the legacy to Byramji cannot 
take effect. See ill. (b) to s. Irr of the Indian Succession 
Act. Even if it is held that Pallonji was given a life estate 
and that the period of distribution is the death of Pallonji, the 
event of Byramji being given as palak did not happen before 
Pallonji’s death but on the third day thereafter. See ills. (d) 
and (e) to s. 111. Section 111 differs from English law and 
the English cases on the point are not applicable. See Lala 
Ramjewan Laly. Dal Koer (8), Manikyamala Bose v. Nand 
Kumar Bose (9). 





Shah in reply. Cur. ado. vult. 

(2) (1897) L. L. R. 24 Oal. 406, 407, 417. (6) (1860) 9 H. L, C. 1, 24 

(2) (1906) L L. R. 29 All, 217, 220. (7) (1883) 8 App. Oas. 812, 820. 

(a) (1906) L L. B. 88 Cal, 1806. (8) (1897) L L, R, 24 Oal, 406, 

(4) (1875) L L. R. 2 Cal, 104, (9) (1906) I. L R, a3 Cal, 1806, 1814, 


(5) (1894) I. L, R. 21 Cal, 488, 499, 
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Rao J.—One Dadabhoy Byramji, a Parsi inhabitant of 
Tarapur, died on 21st August 1866 after having made a will 
in the Gujarati language on 8th August 1866. He left two 
sons Pallonji and Jehangirji (defendant No. I). Pallonji the 
elder son was a person of weak intellect and unable to; look 
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after his affairs. Jehangirji entered upon the management KatxHusuau 


of the whole estate immediately after his father’s death. He 
obtained probate of his will in 1867. His son Byramji (de- 
fendant 2) was about five yearsold at the time of the testator’s 
death. i 

Pallonji died in 1897 leaving a widow Kuverbai (defendant 3), 
his son-in-law, Kavasha, husband of a predeceased daughter 
(defendant 4), and his daughter’s son Kaikhushru (plaintiff), 
Pallonji was twice married but had no son born to him. 
Pallonji was living with his brother Jehangirji up to his death. 

On 7th March 1906 the plaintiff, as the constituted attorney 
of Kuverbai, applied for letters of administration to Pallonji’s 
estate. On 22nd December 1909 letters of administration 
were granted to the plaintiff. 

On 6th April 1909 plaintiff filed the present suit, praying 
inter aliq tor the following reliefs :— 


(x). That defendant 1 be ordered to account for his man- 
agement of the estates of Dadabhoy and Pallonji. 

(2). That the rights and interests of plaintiff and defend- 
ants Nos. 3 and 4 in the estates aforesaid be ascertained, 
declared-and awarded to them. 

(3).. That partition be made of the properties of Pallonji 
and defendant 1 amongst the parties entitled thereto in ac- 
cordance with their respective interests, 

Defendants Nos. 1 and 2 contended inter alia (1) that under 
the will of Dadabhoy the moiety of the property bequeathed 
to Pallonji passed on his death to defendant No. 2 as the 
palak putra of Pallonji, (2) that defendant x did not manage 
the property as a trustee for Pallonji, and (3) that the suit 
was barred by limitation, 

The Subordinate Judge held that upon the true construc- 
tion of Dadabhoy’s will his sons Pallonji and Jehangirji took 
an absolute interest in equal shares in the residuary estate, 
that Jehangirji managed Pallonji’s half share in the estate as a 
trustee for Pallonji, that Byramji (defendant 2) did not take 
any interest under Dadabhoy’s will, that the suit was in time, 
and. that Pallonji’s estate passed.on his death to his heirs— 
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plaintiff and defendants Nos. 3 and 4, their shares being one- 
ninth, two-third, and two-ninth, respectively. 

The Subordinate Judge passed a preliminary decree, appoint- 
ing a Commissioner to take an account of the property of 
Dadabhoy which came into defendant 1’s possession since 
Dadabhoy’s death, and report as to what fund, moveable as 
well as immoveable, was now available for distribution among 
the heirs of Pallonji. 

Against this decree defendants Nos. 1 and 2 appeal to this 
Court. 

It is contended on behalf of the appellants, that under 
Dadabhoy’s will Pallonji did not take an absolute interest in 
the moiety of the estate given to him, that he had only a right 
to enjoy the income of the moiety till his natural born son 
attained the age of majority, and that on the happening of 
that event the son would be entitled to take possession of the 
moiety. 

It was further contended for the appellants that as no son 
was born to Pallonji, Byramji (defendant 2) was given as a 
palak son to Pallonji and as such was entitled to the whole of 
Pallonji’s half share, in the same way and on the same condi- 
tions as his natural born son, if he had had any. 

Lastly it was contended that defendant No. 1 had not been 
in management of Pallonji’s share as an express trustee, and 
that the suit was therefore governed by Art. 120, and not by 
s. 10, of the Limitation Act XV of 1877. 

At an early stage of the argument we expressed our opinion 
that the suit was not barred by limitation, as Jehangirji was 
not only an executor but also a trustee in whom a moiety of 
the estate was vested in express trust for the benefit of 
Pallonji, and that the case fell within the purview of s. ro of 
the Limitation Act. 

The case entirely turns on the construction of Dadabhoy’s 
will. The material portions of the will bearing on the 
questions at issue are paras 2, 3, 5, 8 and 11. 

The first question to be determined is, what interest does 
Pallonji take in the property bequeathed to him? 

Para 2 provides ‘the name of the elder son is Pallonji, the 
name of the younger son is Jehangirji. The said two sons 
are proprietors half and half alike, and in equal shares, of my 
whole estate, outstandings, debts, title and interest.” 

Under this clause it is perfectly clear that Pallonji took an 
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absolute estate in one moiety of the testator’s property, A.C. J, 
Section 82 of the Indian Succession Act provides “ where pro- 4910 
perty is bequeathed to any person, he is entitled to the whole =~ 
interest therein of the testator, unless it appears from the will Jemaxcrr 
that only a restricted interest was intended for him.” This v 
is also the rule laid down in the Tagore will case (1), where RAVERUSERO 
their Lordships of the Privy Council observe that “where an Rao J. 
estate is given to a man simply without express words of in- 
heritance, it would, in the absence of a conflicting context, 

carry by Hindu law (as under the present state of law it does 

by will in England) an estate of inheritance.” Applying this 
principle to the present case there is no doubt whatever that 
Pallonji took an absolute interest in the property given to 

him by clause 2 of the will. Is thereanything in the rest of 
. the will to control or restrict this absolute interest? Clause 3 
provides “none of my heirs have power in any way to mort- 

gage or sell or give in gift or in charity, &c., or to dispose of 

in any other way whatsoever the immoveable and moveable 

estate belonging to me, the testator, which there is or may be 
according to (my) books and according to the partition &c., 

the half share of the Inam Khoti Watan village of Velgam 
appertaining to my share. Both the heirsareto take care of 

the said estate and look after it and both the heirs living 
together are duly to enjoy the balance which may remain 

after payment of the Government asssessment.” Clause 8 

further provides:—“If any of my heirs after my death carry on 

any trade or business of any nature whatsoever, and if a loss 

or deficiency occur therein, the risk on account thereof (shall) 

be on the heir (so) trading. The claims or demands of the 
creditors in regard to the same shall not avail at all against 

my estate. The whole of my estate is given by me, for the 
maintenance of my heirs and their descendants.” 

These clauses undoubtedly place restrictions on the powers 

of enjoyment, alienation, and disposal of the property given 

to both Pallonji and Jehangirji. But such restrictions, being 
repugnant to the absolute gift already made under cl. 2 of 

the will, are invalid and inoperative and opposed to law. In 
Ashutosh Dutt v. Doorga Churn Chatterji (2) the testatrix by 

her will provided inter alia as follows: “ This property of 

mine will not be liable for the debts of any person. None will be 

able to transfer it. None will have the rights of gift and sale.” 

The Privy Council held that these restrictions on alienation 


(2) (1872) L, R, I, A. Rup. 65. (2) (2879) L. R. 6 I, A, 182, 186, 
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A.C. J. “being inconsistent with the interest given were wholly 
1910 Peyond her power and must be rejected as having no operation.” 
hee Mr. Shah contends that reading cl. 5 with cls. 3 

Jauancin and 8it was theintention of the testator not to confer an 

v. absolute estate on Pallonji but to give him only a right to 

KATE AUSER enjoy the income of one-half of the estate subject to the 

Rao J. controland management of his younger brother Jehangirji, 

It is urged that he must live with his brother and enjoy the 

income but has no right to separate possession, enjoyment and 

partition of his share. In support of this contention Mr. Shah 

relies on the words in cl.3: " Both the heirs are to take 

care of the said estate and look after it and both’ the heirs 

living together are duly to enjoy the balance which may 

remain after payment of the Sarkar’s assessment,” and in 

cl.8 “ Thé whole of my estate is given by me, the testator, . 

for the maintenance of my heirs and their descendants,” in 

cl. 5: “Therefore he (Jehangirji) is to carry on according to 

my testamentary (writing) the whole management by his true 

and pure integrity and both the heirs are equally to enjoy 

half and half alike the whole estate with unanimity with my 

elder son Pallonji in such a way as not to injure his (Pallonji’s) 

rights.” It appears to me that these directions aout the 

mode of enjoyment of the property given to Pallonji and 

Jehangirji are inconsistent with the absolute gift to both and 

therefore void under s. 125 of the Indian Succession Act, 

See also Haliburton v. The Administrator General, Bengal (1); 

Lala Ram Jewan Lal v. Dal Koer (2) and Raikishori Dasi y. 
Debendranath (8). 

It wasnext argued for the appellants that whatever interest 
Pallonji took under the will, it was liable to be defeated when 
ason was born to him and attained the age of majority, or 
failing the natural born son, when a jalak son was given to 
him. In either of these contingencies, it was urged, a moiety 
of the estate would pass either to the natural born son or to 
the fa/ak son. Reliance was placed on the following passages 
in the will:—“ Therefore if my elder son gets male issue, half of 
the estate is to be made over to him on his attaining full age.” 
(cL 5) “Ifa sonbe born of the; body of Pallonji, he (shall) 
on his attaining his full age be the owner of a half share in the 
whole of the immoveable and moveable estate belonging to me. 
My heir (and) Vakil (or executor) Jehangirji or his heirs shall 


(2) (1894) L L. R. 21 Cal. 483, (8) (1887) L. B.15 L A, 37. 
(3) (1897) I. L, R. 24 Cal, 406, 
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raise no objection to give him the share. If they raise any A. C, J. 
objection, the responsibility arising therefrom ison their heads. 4910 
All the clauses written in this will are applicable to the said son =~ 
of (his) body.” (cl. 11). There can be no doubt that the Jsaware 
effect of these passages is to make the absolute gift to Pallonji v. 
defeasible in the event of his having a son, and that son attain- KAIKHUSHRU 
ing majority. Butas that event did not occur, the absolute Rao.J. 
gift became indefeasible.: That being the case, Pallonji’s half ~~ 
share of the estate would pass on his death to his heirs and 
next of kin. 

But it is urged that Byramji was given as a palak son to Pal- 
lonji on the third day after his death, and that as such he is-enti- 
tled under para 11 of the will to the same rights as the natural 
born son. It is contended that the palak stands on the same 
footing as the natural born son, and that the execufory devise 
in favour of Byramji took effect on Pallonji’s death. In support 
of his contention Mr. Shah relies on the following passage. 
“If my son Pallonji does not get a son, my son Jehangirji is to 
give his son as Pallonji’s alak. All the clauses of the will 
are applicable to the said alak son.” In this passage there‘is 
no doubt a direction to Jehangirji to make his son a palak son 
to Pallofiji. But there is no express gift either to Byramji‘or 
to the palak son in this passage or in any other part of the will. 
A gift is sought to be spelt out of the words. “All the clauses 
of the will are applicable to the said jalak son.” These words 
are in the first place too vague to be susceptible of the interpre- 
tation put upon them. The same words are used in respect of the 
natural born son. It is difficult to say with precision what the 
testator really meant by these words. But an explanation is offer- 
ed by Mr. Taraporewala for the respondents, who has argued 
the case with great care and ability, that these words refer to 
the restrictive clauses 3 and 8. Itappears from the will 
read as a whole, that the dominant idea in the testator’s mind 
was that his estate should go down to his descendants un- 
impaired and undiminished, and free from all claims on the 
part of his relatives or strangers to the family. For this pur- 
pose he places every possible restriction on the power of 
alienation, and enjoyment of the property, and these restric- 
tions apply not only to his sons and heirs but also to Pallonji’s 
wife, daughter, or any other person‘claiming through, Palonji. 
It is, therefore, reasonable to suppose that he intended that 
Pallonji’s son, whether natural born or pala,’ should bejplaced 
under the same restrictions. But whatever be the precise 
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-A, 0. J. meaning of these words, it is difficult to infer from them that 
1910 any gift was made to the palak son. It may be that the 
œ~ testator intended to make a gift to the palak son, but he has 

Jeuaxain not said so. “The question is,” as Lord Wensleydale ob- 

v. serves in Bullock v. Downes (1), “not what the testator meant, 
l KARADAN EU but what is the meaning of the words used.” This is the 
Rao J. established rule of construction. There are no words to be 
~~ found in the will to indicate a gift to the palak son. Byramji’s 
name is not even mentioned. I am, therefore, of opinion that 
there is no legacy given to Byramji either as a persona desig- 

- nata or as a palak son. 

Even assuming that there was an -executory bequest to 
Byramji as a alak son, the bequest would be void under s. 111 
of the Indian Succession Act. The bequest to the palak son is 
to take effect on the happening of an uncertain event, namely, 
if no son was born to Pallonji. No time is mentioned in the 
will for the occurrence of this event. The bequest would 
therefore be void, unless such event happened before the 
period of the payment or distribution of the fund bequeathed. 
So long as Pallonji was alive there was a possibility of his 
having male issue, and until his death without male issue 
there was no chance of Byramji becoming a pala&son. It 
follows, therefore, that the event, on the happening of which 
the legacy to Byramji was to take effect, did not occur before 
the testator’s death, which would ordinarily be the period of 
payment .or -distribution of the fund bequeathed. But Mr. 
Shah relies on Edwards v. Edwards (2) and O’ Mahoney v. 
Burdett (3) and contends that the period of distribution in the 
present case would be either the time when the natural born 
son of Pallonji came of age, or the death of Pallonji when 
Byramji was made his palak son. But it is to be observed 
that according to the second rule laid down in Edwards v. Ed- 
wards relating to executory bequests, such as we are consider-- 
ing in the present case, which was afterwards affirmed by the 
House of Lords in O’ Mahoney v. Burdett, the event on which 
the gift over is to take effect may happen atany time either 
before or after the testator’s death. This rule is not adopted by 
the Indian Legislature in s. 111 of the Indian Succession Act, 
according to which the contingency must occur before the 
period of distribution. Mr. Shah contends that in the present 
case.the period of distribution should be taken to be,the time 





(1) (1860) 9 EL L. O. 1. (8){1874) L. B. 7 H, L. O. 388, 
(2) (1852) 1$ Begv, 897, 
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of Pallonji’s death ;. he says that though Byramji was in fact A.Q J. 
given as palak on the 3rd day after Pallonji’s death, his rights 1910 
relate back: to the date of Pallonji’s death. No- authority is “Oo 
cited in support of this proposition, and none can be found. JEHANGIR 
Iam of opinion that in this case the period of distribution ` v. 
Should be taken to be the death of the testator. See Worendra KAIKHUSHRU 
Nath Sircar v. Kémalbasini Dasi 1) where their Lordships Rao J. 
of the Privy Council observe‘ “ To search and sift the heaps of ~~ 
cases on wills which cumber our English Law Reports in 
order to understand and interpret wills of people speaking a 
different tongue, trained in different habits of thought, and 
brought up under different conditions of life, seems almost 
absurd, In the Subordinate Courts of India such a practice, 
if permitted, would encourage litigation and lead te idle and 
endless arguments. The Indian Legislature may well have 
thought it better in certain cases to exclude all controversy 
by positive enactment. At any rate in regard to contingent 
or executory bequests the Indian Succession Act 186 5 has laid 
down a hard and fast rule, which may be applied, wherever. it 
is applicable, without speculating on the intention of the 
testator.’ 

I, therefore, hold that even assuming that there was a gift 
to Byramji asa palak son, it would be void under s. IIr-of 
the Indian Succession Act. - 
~ This being the case, I am of opinion that on the proper 
construction of the will of Dadabhoy Byramji, his son Pallonjj 
took an absolute interest in the moiety of the residuary estate, 
and that on his death it passed to his legal heirs under the 
Parsee Succession Act. 

I would therefore confirm the decree of the Subordinate 
Judge, and dismiss the appeal with costs, 


1 


BATCHELOR J.—I am of the same opinion for the same 
reasons, l 


eF 


© Decree confirmed, 


(1) (1896) I, L, R, 28 Cal, 568, -0 n 


B 20 
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Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Batchelor. 


1911 BALAMBHAT RAVJIBHAT JOSHI 
~ J l 
January 114 VINAYAK GANPATRAO PATVARDHAN.* 


Decres—Execution—Landlord and tenant—Forfeiture clause in decree—Relief 
against forfeiture—Ewecution proceedings, relief granted in—Courts of 
Equity—Practice, 


The principle that Courts of equity will not forego their power to grant 
relief against forfeiture in the case of non-payment of rent where the 
relations of the parties are those of landlord and tenant merely on the 
ground that the agreement between them is embodied in a decree of the 
Court, applies alike to a suit to enforce a decree and to proceeding in 
execution, 

Krishnabai v. Hari (1), explained, 


EXECUTION proceedings. 

Vinayakrao Ganpatrao obtained a decree against Balambhat 
and otherson the 24th September 1896, to recover possession of 
certain lands. The decree was passed in terms of a compromise 
arrived at between the parties, and contained the fọllowing 
provisions :— 

1, As to the lands in dispute (namely, Revisional Survey No, 209 measuring 
acres 7-14 assessment Rs, 9 and Revisional Survey No, 21 measuring acres 8-3, 
assessment Rs. 4, and Revisional Survey No. 214, measuring acres 25-19, assess- 
ment Re. 48), the defendants are to do the Vahivat thereof as stated below 
in perpetuity from generation to generation by the right of ‘Miras’ and for 
that they should give to the plaintiff Rs. 100 from the year 1896-97 every 
year in perpetuity agreeably to what is stated below in proportion to the lands 
held by each person. As regard the abovementioned sum of Rs, 100 which 
are to be paid by the defendants to the plaintiff, thoy may pay the same either 
to the plaintiff himself and send it through Post Office by money order to he 
paid to him or pay the same into Court, 

2, Agreeably to what is stated in the map of the lands produced with ap- 
plication No, 73 and in the schedule annexed thereto the defendants should 
carry on the vahivat of their respective lands and pay the respective amounts 
written against their names to the plaintiff. 

The defendants above named are to carry on the vahivat of the pieces of land 
written against their respective names and pay in two instalments respectively 
the Government assessment amount written against their respective names to 
the plaintiff and pay the Swamitwa (i. o. ownership) dues in the month of August, 





*Second Appeal No, 230 of 1910 Nargund, Subordinate Judge of 
from the decision of V. N. Rahurkar, Tasgaon, in Darkhast No. 37 of 1908 
First Class Subordinate Judge, A. P., (1) (1906) I. L, R. 31 Bom, 15; 8 
at Satara, in appeal No. 11 of 1909, Bom, L. R, 813, d 
confirming the order passed by G. G, 
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8. Shouldjthe defendants fail to pay the Government assessment amounts A, 0, J. 
and the ‘Swamitwa’ amounts to the plaintiff agreeably to whatis stated in ol, 2 
the plaintiff must wait till the end of August and if the defendants or their heirs 1911 
fail to pay the moneys even within that time, the plaintiff shall take into his = 
possession the lands written against the names of those defendants who may BALANBHAT 
not have paid the amounts and make the vahivat thereof himself, U. 
4. The Government dues of lands in dispute by the new Burvey or by any VINAYAK 
other cause now including the local fund cess is Rs. 64-18-0, Should that be 
increased, as to the amount by which it may be increased, the same should be 
paid by the defendants or their heirs in two Government instalments, Should 
they fail to do, the lands in dispute shall be taken by the plaintiff in his pos- 
session as the owner thereof.” 
5. Should the defendants fail to pay the Government dues in time, the 
Government will take the same from theplaintiff on account of the Government 
not having received it in time; if the plaintiff is required to pay more moneys 
the same should be paid by the defendants to the plaintiff, 
Some time after. this, the defendants continued te make the 
payments as agreed. This went on till 1905. Then they 
made a default in the payment of assessment, vizą, Rs. 64-13, 
and rent, viz, Rs. 35-3,in all Rs. 100 for the year 1905-1906 
by the end of August 1906. The plaintiff thereupon sought to 
execute the decree and applied to recover possession of the 
lands. 
It was contended by the defendants in those proceedings 
that as there was famine in the year 1905-1906, they applied 
to the Court to grant them time, and the application was 
granted by the Subordinate Judge so far as the amount of the 
assessment was concerned, that in appeal by the plaintiff the 
order passed by the Subordinate Judge was reversed and that the 
defendants, thereupon, immediately paid the amount in Court; 
and that the plaintiff was accordingly not entitled to recover 
possession. 
The Subordinate Judge came to the conclusion that the 
default in payment at the time fixed for it by the decree work- 
ed forfeiture under the terms of the decree. He, therefore, 
ordered possession of the lands to be restored to the plaintiff 
on the following grounds :— 
It was urged in course of argument that the provision enabling plaintiff to enter 
into possession is a forfeiture clause and the defendants are entitled to be rea 
lieved against it, In support of this argument Mr. Kolhatkar for the defendants 
relied on the Full Bench decision in Krishnabai v, Hari Govind, 31 Bom, 15, 
But that case is clearly distinguishable from the present, which is more properly 
governed by the principles of the decision in Balprasad v, Dharnidhar (reported 
at 10 Bom. p. 437), and Balkrishna v. Gopal, 1 Bom, 73, It was observed by 
West J. in the last case referred to that “Ro long as the decree stands, it alone 
furnishes the standard for the extent to which execution may proceed, if 
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A. O. J, ‘sought, in the way prescribed by law.” From the facts of the case in Shirekul 
Tamapa v. Mahabhya, 10 Bom, 435, and alsoin Krishnabai v. Hari Govind 

‘1911 which overrules the former, it appears, that the equitable relief against forfei- 
~= ture can only be claimed if the plaintiff having lost his remedy in execution 
BALAMBHAT seeks to enforce the clause of the agreement embodied in the decree by original 
ihe suit, This distinction is clearly expressed in the Judgments of the learned 
VINAYAK Chief Justice (Jenkins'C. J.)and Beaman J. The Court in executing a decreo 
parc cannot go beyond its terms however hard they may be. Ihold therefore that 
the default in payment at the time fixed for it by the decree does work for- 

feiture under the terms of the deoree and that the plaintiff is thereunder enti- 

tled to possession of the land mentioned in the Darkhast. : 


This decree was appealed from. During the pendency « of 
the appeal the plaintiff refunded to the Court of the Subordi- 
nate Judge all thé amounts which he had received for payments 
for the year 190 5-06 and subsequent thereto on the ground 
that the said amounts were taken by him from the Court under 
a misuriderstanding. The lower appellate Court held that the 
plaintiff did not waive the forfeiture by acceptance of overdue 
tent and that the forfeitureclausein the decree could not be 
relieved against in execution proceeding. He remarked as 
follows:— P ; 

The assessment portion of the rent for 1905-06 was not paid in August 1906 
and hence the plaintiffs filed their application on auth February 1908" to en- 
force the forfeiture, — © 

On 16th July 1906 the defendants applied to the Court of first instance for 
an enlargement of the time for payment of the assessment and the application 
was allowed (Exhibit 4). 

Plaintiff appealed against that order and the District Court reversed the 
order on 5th July 1907 (Exhibit 5), 

During the pendency of the appeal the defendant paid sums into Court and 
these were accepted by the plaintiff (Hx, 9 in appeal). 

These payments were more than sufficient to pay off the assessment portion 
of the rent for 1905-06, All these sums with further deposits made by the 
defendants and received by the plaintiff were refunded by the plaintiff daring 
the pendency of this appeal (Exhibit 9 in appeal), 

Mere receipt of an over-due amount does not amount toa waiver (P. J. for 
1888, p. 381). As plaintiff appealed against the order (Exhibit 4) the payments 
accepted by him must be presumed to have been accepted under protest: Such 
acceptance cannot amount to a waiver, 

The case of Krishnabai v, Hari (31 B, 15.) is notin point. It can be distin” 
guished, In that case the forfeiture was enforced by an original suit based 
on the compromise decree, In the present case the enforcement of forfeiture 
is sought in execution, The case is governed by the principle laid down in 
Balaprasad v. Dharnidhar (10 B. 437), 

Tt is contended for the appellants that this ruling ig superseded by section 
148 of Civil Procedure Code of 1908 and that the Court has the discretion to en 
large the time, The wording of the seotion shows that it applies only when time 
is fixed for the doing of an act presoribed or allowed by the Act of 1908, It 


VoL. xm], THE BOMBAY LAW REPORTER. i5% 


cannot apply when the time is fixed for the performance of an act prescribed A. O. J. 
by a decree and a decree passed under the Old Act. I therefore find Lhe first 
~ part of the second point against the defendants, ` 1911 


mw 
The defendants appealed to the High Court. BaLawerar 
_ GS. Rao and D. A. Tuljapurkar, for the appellants. l Vina it 
P. P. Khare, for the respondent. ee 


The following cases were cited in the course of arguments: 
Kashiram v. Pandu (1); Krishnabai v. Hari(2); Nagappa v. 
Venkat Rao (8). ; 


ScoTT C. J.—In this case we think that the Subordinate 
Judge with appellate powers was in error in thinking. that 
the case of Krishnabai v. Harı(® is not in point. The ratio 
decidendi in that case is that Courts of equity will not forego 
their power to grant relief against forfeiture in the case of 
non-payment of rent where the relations of the parties are 
those of landlord and tenant, merely on the ground that the 
agreement between them is embodied in a decree of the Court. 

We think that that ruling applies alike to a suit to enforce 
a decree and to proceeding in execution. 

Upon {be materials before us we think it is a case in which 
the Court in the exercise of its discretion should have refused 
to award forfeiture in favour of the plaintiff having regard to 
the fact that he had already accepted payment of sums more 
than sufficient to discharge the oblestens of the defendants 
under the decree. 

We. set aside the decree of the lower Court and dismiss the 
application of the judgment-creditor with costs throughout. ` 


` Decree reversed. 


(1) (1902) 4 Bom. -L. R. 688, (4) (1906) I. L. R, 31 Bom, 15 ; 8 Bom, 
. (2) (1906) 8 Bom, L. R. 813. L. R. 818. 


(3) (1900) I. L-R, 24 Mad. 265. 
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Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Batchelor. 


1911 PHEROZSHAW JAMSETJI COMISSARIATVALLA 
w 


v. 
February 1. WAGHJI KUVERJI RAJE SHIRKE.* 


Bombay Civil Courts Act (XIV of 1869), Secs. 8, 26—Suit for declaration and 
injunction—Claim valued at Rs, S40 for Court-fees—Valuation for assessing 
pleader’s fees fixed by consent at Re. 10,000—Decree by First Class Subordi- 
nate Judge—Appeal to the High Court—District Court—Jurisdiction—Court- 
Fess Act (VII of 1870), Sec. 7, (iv), (0), (d)—Suits Valuation Act(V Il of 1887), 
Seo, 8—Practics, 


A suit for dealaration and injunction, in which the claim was valued at 
Rs, 540 for the purposes of Court-fees, was instituted in the Court ofa 
Subordinate Judge of the First Class, Shortly before the judgment was 
delivered, the pleaders of the parties put in a purshis in which it was 
stated: °“ By consent of both parties in suit, the value of the property in 
suit is settled for Rs. 10,500,” The Subordinate Judge decided the suit ; 
and from his decree an appeal was presented to the High Court :— 

Held, (1) that as the suit fell within s. 7, para, (iv), sub.-s8. (c) and (d) of 
the Court Fees Act, 1870, and as the value determinable for the computa- 
tion of Court-fees and the value for the purposes of jurisdiction was the 
same (8, 8 of the Suits Valuation Act, 1887), the appeal lay to the District 
Court and not to the High Court (ss, 8, 26 of the Bombay Civil Courts 
Act, 1869), 

(2) that as according to the statutory method of valuation the value of 
the suit was less than Bs, 5,000, consent of the parties could not make it 
more than Rs, 5,000 for the purposes of jurisdiction, 


Waauji Kuverji instituted a suit in the Court of the First 
Class Subordinate Judge at Thana, to obtain a declaration that 
he was the full owner of a za/ao (tank) and an iron pipe issuing 
therefrom, and that he was entitled to make repairs to the said 
pipe, and to obtain an injunction restraining the defendants 
from obstructing the plaintiff in the exercise of his rights. 
The claim was for purposes of Court-fees valued at Rs. 540, 

The suit was heard and was adjourned for judgment. In 

the meanwhile, on the 21st March 1907, the parties to the 
suit put in a purshis, which ran, when translated, as follows: 
“We give in writing, by consent of both parties, that the 
valuation of the property in dispute is Rs. 10,500.” 

On the 27th March 1907, the Subordinate Judge acvered 
his judgment, decreeing the plaintiffs’ claim. 

The defendants appealed to the High Court. 


aHirat Anveal No. 18201907 from ma Dino aoee 
*First Appeal No. 182 of 1907 from First Class Subordinate Judge at 
the decision of V. V. Kathawate, Thana, in Suit No, 243 of 1908, 
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Raikes and Coyajt, with S, V. Bhandarkar and E, N. Koyaji, A, 0. J. 


for the appellants, 
M, R, Bodas, for the respondent. 


Scott C, J.—In this case the suit has been valued for the 
purposes of Court-fees at Rs, 540. It is a suit which falls 
within s. 7, paragraph (4), sub-ss.(c) and (d) of the Court-fees 
_ Act and therefore according to the Suits Valuation Act of 

-1877, the value as determinable for the computation of Court- 
fees and the value for the purposes of jurisdiction is the same, 

The suit has been disposed of by the First Class Subordinate 
Judge of Thana, Section 8 ofthe Bombay Civil Courts’ Act 
provides that “Except as provided in sections sixteen, seventeen 
and twenty-six, the District Judge shall be the Court of appeal 
from all decrees and orders passed by the Subordinate Courts 
from which an appeal lies under any law for the time being in 
force”, and s, 26 provides that “In all suits decided by a 
Subordinate Judge of the First Class in the exercise of his 
ordinary and special original jurisdiction of which the amount 
or value of the subject-matter exceeds five thousand rupees, 
the appeal from his decision shall be direct to the High Court.” 

We think it clear that the value of the subject-matter 
according to the provisions of the Suits Valuation Act is less 
than Rs. 5,000, therefore the appeal as provided by the legis- 
lature lies to the District Court and not to the High Court. 

It is, however, said that on two occasions the pleaders on 
behalf of the respondents have consented to treat the case ag 
appealable to the High Court and that therefore they are 
estopped from taking the preliminary objection that such an 
appeal does not lie. 

It is pointed out that shortly before the judgment was 
delivered by the First Class Subordinate Judge, a purshis of the 
21st March was put in by the pleaders of the parties in which 
it is stated “ By consent of both parties in suit, the value of 
the property in suit is settled for Rs. 10,500. This we give 
in writing.” 

The statement in the decree drawn up by the Subordinate 
Judge and dated the 27th March 1907 is that for assessing 
pleaders’ fees and determining the jurisdiction of the Court 
the value of the property in suit has been, by consent of both 
the parties, determined at Rs. 10,000. 

Now thatisnot a correct statement of the purshis, but even 
if it were a correct statement of the purshis, we do not think 
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it could be taken to determine the jurisdiction of the Court. 

The legislature has laid down how the jurisdiction of the 
Court should be determined, and if according to the ‘statutory 
method of valuation the value of the suit is less than Rs. 5000, 
consent of the parties cannot make it more than Rs. 5,000, for. 
the purposes of jurisdiction. 

It seems probable that the purshis was put in in order that 
the pleaders might be able to have their fees assessed upon a 
correct basis under Regulation II of 1827 according to the judg- 
ment of the Courtin Bat Meherbaiv. Maganchand Motiji 0), 

Itis also contended that on a subsequent occasion the 

pleader for the respondents consented to an application to 
this Court which estopped him from now taking the point of 
jurisdiction. That was an application made to two Judges of 
this Court, which was consented to by the pleaders on both 
sides, for the transfer of two other appeals. It .was stated 
in the application that an appeal in this suit lay to the 
High Court and therefore the appeals in the two subsidiary 
suits which were the subject of that application should 
be transferred also for hearing to this Court. Upon that 
statement, that the appeal in the principal case lay to this 
Court, the Court passed an order by consent that the two 
subsidiary cases should be transferred. 
- But now we have to determine whether the appeal in the 
principal case does lie to this Court and if it does not lie to 
this Court there will be no difficulty in’ retransferring the ap- 
‘peals in the succeeding cases. 

We think it is quite clear that the appeal doesnot lie to this 
‘Court. And ‘there is no reason why this Court should transfer 
it for trial to itself rather than have it tried by the Judge 
‘provided by the legislature, namely, the District Judge of 
‘Thana. 

We therefore direct that the appeal be presented to the 
‘District Judge of Thana and that the appeals in the subsidiary 
‘cases be retransferred, for trial to that Court. No order as to 
costs, 
o Order accordingly, 
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ORIGINAL CIVIL. 
Before Mr. Justice Davar. 


MADHOWPRASAD RAMGOPAL 
v. 
AJUDYAPRASAD NARANDAS.* 





Pructiose— Adjournment of casss—Consent of parties—Court’s duty. 


Parties to a suit cannot obtain by consent an adjournment of a case aB a 
matter of courae, The Court does and will in all proper cases grant ad- 
journmenta: but to regulate its own procedure is entirely the business of 
the Court, 


THE present suit was filed on the 16th May 1900 by. plaintiffs 
who resided at Bhawani against defendants who lived at Muttra. 
The first defendant put in his written statement on the 14th 
of December 1900. The second and third defendants put ina 
joint written statement on the zoth of December 1900. A 
supplemental written statement was put in by the first defen- 

dant on the 17th August 1903. 

.. Then fojlowed a long series of postponments on one ground 
or another which made no advance in the case. The first of 
these was on the 6th December 1900 and was based on the 
ground that the defendants may be enabled to file their written 
statements. On the 7th January 1901, another adjournment 
was asked for without giving any reason. On the roth 
October 1903, an adjournment was obtained in order to enable 
the parties “ who are residing up country to come down to 
Bombay withall their witnesses;” and the same ground was put 
forth for another adjournment which was obtained on the 8th 
December 1903. On the 2nd February 1904, the parties obtained 
adjournment on the ground that the documents inthe case were 
tobetranslated. Onsuch andsimilar grounds further adjourn. 
ments were obtained from the Prothonotary, the last one of 
which was obtained on the znd July 1910 to enable the parties 
to havea peremptory day appointed for the hearing of the suit. 

Further adjournments were then obtained from the Chamber 
Judge. On January 23rd 1911, the parties by consent applied 
before Dayar J. for yet another adjournment. 


Raikes, for the plaintiff. 
Inverarity, for the defendant. 


* 0. Q. J, Suit No. 818 of 1909. 
R 21 . 


161 


162 


0. 0. J, 
1911 


w 
Mapaow- 
PRASAD 
v, 
ÀJUDYA. 
PRASAD 


1910 


vey 


December 22 


THE BOMBAY LAW REPORTER. [VOL. XIN, 


DAVAR J.—This suit No. 318 of 1900 is placed on my Board 
to-day and is sixth on the list. Mr. Raikes for the plaintiffs and 
Mr. Inverarity for the defendants move by consent of parties 
for an adjournment of the hearing. This I decline to grant. I 
have often heard it said that it is the business of the parties 
to decide when their suit shall be heard and that when parties 
agree to have it postponed all that the Judge has to do is to 
take up his pen and write the order. This is an absolutely false 
notion and ought to have no place in the minds of any one 
who has a correct notion of the duties of a Judge. The plain- 
tiff after he files his suit ought to be ready to go on with it 
within a period of time reasonably necessary for the prepara- 
tion of his case, and the defendant is bound to be expeditious 
in the preparation of his defence, and be ready within the 
time reasonably necessary to defend the suit. No doubt the 
Court is bound to and will at all times consider the conveni- 
ence of the parties and any contingency which may necessitate 
a postponement of the hearing. But to regulate its own pro- 
cedure is entirely the business of the Court. [ His lordship went 
into the facts of the case and ultimately refused the adjournment}. 

Order accorgingly. 





Before Mr. Justice Beaman. 


THE HOPE MILLS: LIMITED 


v. . 
Str COWASJI J. READYMONEY, BART. * 


Morigage—Redemption—Mazxim—Redeem up and foreclose down—Decree nisi— 
Res judicata—Civil Procedure Code (Act V of 1908), See. 11—Registration 
Act (XVI of 1908), Secs. 17, 49—Document severable in parts—Some parts 
not requiring registration—Document oan so far be used in evidence—Com- 
pany—Directors de facto—Notice to strangers—Mortgagee in possession— 
Agreement empowering him to charge for his personal services—Agreement 
valid— Clog on the equity of redemption— Once a mortgage always a mortgage 
—Manager of a Mill—Acquiescence—Elements of—Fraud, what constitutes. 


When there is more than one mortgage upon a property, then the rule 
is, redeem up,and foreclose down, which, in fact, means thatthe first mort- 
gagee suing for foreclosure must make all subsequent mortgagees parties 
to the suit and so afford each in turn the chance of redeeming before 
being foreclosed, The first mortgagee can neither foreclosenor be redeem- 
ed by the original mortgagor without taking into account intermediate 


encumbrances, If the intermediate encumbrancers, who are parties to the 
oe 


+ 0, Q. J, Suit No, 650 of 1998, 
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suit, do not choose to exercise their rights to redeem, each in turn would Q. ©. J. 
be foreclosed before the first mortgagee could come into touch with the 
mortgagor. 1910 

A decree nisi in itself from its nature is provisional and requires the bapa 
party seeking to have it enforced to move it absolute, Whether the Hors Minis 
decree be procured by the mortgagor or the mortgagee, it is in the option S a 
of either party to enforce it and have it converted into a decree absolute, Cawasjı J 
but until one or the other party does so, it never can be a final decision or s 


: : Ragavy- 
constitute res judicata, MONEY 
Gan Savant v. Narayan Dhond Savant, (1) commented on. — 


Where a decree is couched in general terme anda question of res judi- 
cata arises upon it, the Court may look al all the intrinsic evidence 
before it and the materials of the case asa whole even going so far as 
statements in the depositions of witnesses, 

Amriteswari Debi v. Secretary of State, (2) followed. 

Where a document, which as a whole requires registration but is not 
registered, contains separable parts which do not require registration, 
those parts may be admitted in evidence to prove transactichs which ex 
hypothesi do not affeot immovable property of the valuo of Rs. 100 or 
upwards. i 

An agreement whereby the mortgagee in possession agrees with his 
mortgagor to carry on the management of a mill (the property mortgaged) 
and to finance it in consideration of his getting a fixed renumeration, is 
not compulsorily registrable, 

As between a Company and persons having no notice to the contrary» 
directots ds facto are as good as directors de jure, 

Outsiders dealing with a Company are bound to acquaint themselves 
with its external position which can usually be gathered from the papers 
of their constitution, the Memorandum of Association and the Articles 
of Association ; but are not bound to inquire into and satisfy themselves 
upon all the details of the Company’s indoor management, This prin- 
ciple requires modification where the persons sought to be affected with 
notice are themselves within the Company. 

Mahony v. East Holyford Mining Company (3) and Biggerstaf v. Ro- 
wutt’s Wharf, Limited (4), followed. 

An agreement whereby a mortgagee in possession agrees with his mort- 
gagor to charge for his personal services is valid if it does not constitute 
a clog on the equity of redemption. The maxim once a mortgage always 
a mortgage means that there can be no additional contract so as to pre- 
clude the mortgagor from redeeming. It does not include previous or 
post agreements independent of the mortgage, unless they are unconscion- 
able or clearly obtained by undue influence or the abuse of fiduciary 
relations. i 

The payment of fair remuneration to the manager of a large concern 
like a spinning and weaving mills to keep it ına high state of efficiency 
is not a clog on the equity of redemption: and in principle it makes no 
difference whether the manager is the mortgagee in possession ora third 
party, 

(1) (1888) L L. R. 7 Bom. 467. (3) (1875) L. R. 7 H. L. 869, 
(2) (1897) L L, Ru 24 Cal. 504, (4) [1896] 2 Ch, 98. 


t 
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0. C. J. The acquiescence which will doprive a man of his-legal-rights must 

: amount to fraud. A man is not to be deprived of his legal rights unless 
1910 + he bas acted in such a way aa to make it fraudulent for him to sot up 
-v 


those rigbts. The elements or requisites necessary to constitute tho 


Hors Minis fraud are: (1) the plaintiff must have made a mistake as to his legal 
gr rights; (2) he must have expended some money or must have done some 
Giga: J. act on the faith of such mistaken belief ; (3) the defendant, the posses- 
READY- sor of the legal right, must know of the existence of his own: right 
MONEY which is inconsistent with the right claimed by the plaintiff ; (4) the de- 
— fendant must know of the plaintiff’s mistaken belief on his Tights; and 


(5) the defendant must have encourged tho plaintiff in hia expenditure 
of money or in the other acts which he has done, either directly or by 
abstaining from asserting his legal right. All these elements must exist 
together. 

‘Willmott v. Barber (1) followed, 


THE facts are fully set forth in his Lordship’s judgment. 


Raikes, with Setaluad, Wadia and Bahadurji, for the 
plaintiffs. l 


Jinnah with Kanga, for defendant No. 1. 
Jinnah with Desai, for defendant No. 2. 


BEAMAN J.—This is a suit by the plaintiffs, the Hope Mills 
Company, to redeem three mortgages of the year 1900 should 
it be found that the second and third of these have been dona 
Jide purchased by the first mortgagee for himself, and inciden- 
tally to have the two agreements of the years 1901 and 1905, 
respectively, should defendant No. x rely upon them, declared 
invalid and not binding on the plaintiff Company. 

On the 5th of April 1900, the plaintiff Company mortgaged 
the Hope Mills to the defendant No. r for five lakhs rupees. 
The second and third mortgages were effected by one and the 
same instrument on the 31st of May 1900, and these two 
mortgages have been referred to throughout the case as Toker- 
sey’s and Ichharam’s mortgages. 

On failure to pay the first instalment of interest, the defen- 
dant No. 1 entered into possession on the 14th December r900. 
In March, 1901 the defendant No. 1 put the mortgaged pro- 
perty up for sale, but as the reserved price was not reached, it’ 
was withdrawn and no sale effected. 

On the goth of May roor, the first agreement, set up by the 
defendant No. 1 and challenged by the plaintiffs, was entered 
into. By the terms of this agreement the defendant No. I was 
to work and finance the Mill, reimbursing himself by’ way of 


` -(1) (1880) 15 Oh, 96. aes = 
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salary to the extent of an annual sum not exceeding Rs. 16,000. O, O. J. 
In August 1903, defendant No. 1 fileda foreclosure suit, 4919 
- annexing to his plaint a copy of the agreement of the 30thof =~. 
May 1901. The suit came on before Mr. Justice Crowe ex Hors Mirus 
parte anda decree nisi purports to have been passed in January g; 
1904. In August 1904 defendant No. 1 applied to have the g ae J 
decree made absolute. Butas he had not passed his accounts Rxapr- j 
the application was rejected.. MONEY 


On the 5th of October 1905, a second agreement was entered *Beaman J. 
into between the Company and the defendant No. 1,by which ~~ 
the earlier agreement of May 1901 was modified in some parti- 
culars. Under this agreement defendant No. 1,in consideration 
of working and financing the Mill, was to receive a monthly 
salary of Rs. 1,500 to be paid out of the Agent’s commission. 

On the 23rd of January 1906, the Directors of thè Company 
passed a resolution approving of the defendant No. 1’s manage- 
ment of the Mill and requesting him to obtain a transfer of 
Tokersey’s mortgage out of the profits of three lakhs which the 
Mill was shown to have made during that year. Before this 
Tokersey’s mortgage had been purchased nominally by one 
Motilal Canji for Rs. 55,000. On the 2oth April 1906 the 
defendat No. 1 bought in this mortgage from Motilal Canji 
atitsfull value Rs. 1,67,000 odd. In the meanwhile the third 
mortgage owing to the insolvency of the mortgagee had come 
into the hands of the Official Assignee, from whom it had been 
bought by Ibrahim Rahimtoola for Rs. 13,000. At a Directors’ 
meeting of the rst of November 1906 I find the record of a letter 
in the following terms:— In consideration of your having at 
our request saved the Hope Mills from going into the hands 
of the Hon’ble Mr. Ibrahim Rahimtoola,” &c. written by the 
Agents to defendant No.1. On the 21st of December 1906, 
defendant No. 1 obtained a transfer of the said mortgage from 
Ibrahim Rahimtoola for asum of Rs. 2,30,000, Rs. 50,000 of 
which was contributed by the second defendant Permanandas. 
In 1907, the new Agents, as they are called throughout 
this case, became the active members of the old Agency firm 
of Rangildas Bhukandas & Company and very shortly after- 
wards the plaintiffs moved before Davar J. to compel the 
defendant No. 1 to pass his accounts before the Commissioner 
under the decree nisi of 1904. Defendant No. 1 resisted 
this application on the ground that Crowe J.’s decree did not 
direct him to pass his accounts before the Commissioner ‘and 
further that the decree had been superseded by the subsequent 
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O. O. J. agreement of October 1905. Davai J. directed the- defendant 
1919 No. 1 to pass his accounts in the usual way before the Com- 
“~~ missioner. Defendant No. 1 being dissatisfied with this order 

Hors Miris appealed and a Division Bench consisting of Chandavarkar and 
v. Batchelor JJ. reversed Davar J.’s order, and in effect left the 
0 Pes ,J, Plaintiffs to obtain what remedy they could or that they may be 

Ruapy- advised by way of a separate suit. The plaintiffs made one 

mosey further attempt to have the decree of Crowe J. executed, but 

Beaman J. #8 matters stood after the decree of the appeal Court, it was 
— inevitable that Macleod J. should reject this application holding 

that Crowe J.’s decree was defective and could no longer be 
executed. The result of these proceedings was what I cannot 
help feeling a very strange and unfortunate position of affairs. 
Two Judges, Davar J. and Macleod J., had in effect declared 
that the decree nisi of 1904 was so defective that without the 
addition of some further direction it could not be executed, 
while the appeal Court had declined to allow any such further 
directions to be added. So that, although in form existing, this 
decree nisi remained, and it seems to me must ever remain, a 
dead letter, unless defendant No. 1 should consent to supply 
its deficiency by voluntarily passing his accounts before the 
Commissioner. So faras the plaintiff Company was coycerned, ` 
the contemplated redemption was brought to a dead-lock, for 
they could obtain no further relief whatever under the decree 
of 1904, while it seems that in the view of the appeal Court 

s their proper course was to file a suit to have the agreements, 
upon which defendant No. 1 relied, set aside. In this dilemma 
no other course was open to the Company than to file a re- 
demption suit, incidentally asking, should need arise, for a 
declaration that the agreements of Igor and 1905 were not 
binding.upon them. The obvious difficulty in their way was 
the existence of the decree nisi of 1904, which had all the 
appearance of being, if not actually res judicata, a sufficient bar 
on the ground of avoiding multiplicity in litigation to another 
suit by the mortgagors for redemption. 

The plaintiffs have accordingly filed this suit No. 650 of 
1908, and their claim has been resisted upon a variety of 
grounds, many of which give rise to questions of much difficulty. 
In the first place the defendants contend that this suit is res 
iudicata by the decree nisi of 1904 and specially with re- 
ference to the objections now taken by the plaintiffs 
to the agreement of Igor. On a first view it would 
certainly appear that so long as there is a decree nisi for fore- 
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closure outstanding, under which a mortgagor as well as the 0. C. J. 

mortgagee can obtain full relief in respect ofall causes of 4910 

action arising out of a mortgage, it would be supererogatory —~ 

on the part of the mortgagor to bring a separate and indepen- Hors Mrnrs 

dent suit forredemption. On the general principle that the v. 

same cause of action cannot be agitated twice synchronously Srg 
Cowasar d. 

in Courts of equal jurisdiction, such a procedure.would be Rpapy- 

looked upon with disfavour, if indeed it could technically be uoxsy 

allowed. Yet, as I have already intimated, the state of affairs Beaman J. 

here is so peculiar that it is difficult to apply general principles — 

disregarding the actual facts; nor indeed on the authority of 

the text book writers, can it be safely said that an independent 

suit to redeem is invariably barred by reason of an outstand- 

ing decree nisi for foreclosure. See Coote, page 1063, Fisher, 

page, 664; and I cannot refrain from observing ‘here if the 

defendant’s contentions in this respect were sound it would 

in the events that have happened bring about a very curious, 

I believe I might say an almost unprecedented result. I tried 

to make the learned counsel for the defendant No. 1 under- 

stand the difficulty which I felt, but I am not sure that I 

quite „Succeeded in doing so, possibly because the difficulty 

is not so real as it seemed to me. It comesabout in this way. 

When the defendant No. 1. brought his foreclosure suit in 

1903, the mesne mortgagees as well as the mortgagor were 

made parties. Where there is more than one mortgage upon 

a property, the rule is compendiously expressed in the formula: 

redeem up, foreclose down, which in fact means that the first 

mortgagee suing for foreclosure must make all subsequent 

mortgagees parties to the suit and so afford each in turn the 

chance of redeeming before being foreclosed. Now, if we 

suppose that the decree nisi of 1904 could be made absolute 

in its present form it would come to this that both the second 

and third mortgagees would be foreclosed or squeezed out, 

while the original mortgagor would obtain the whole property 

on redemption of the first mortgage alone, for I takeit to be 

apart of this principle that the first mortgagee can neither 

foreclose nor be redeemed by the original mortgagor without 

taking into account intermediate encumbrances. If the inter- 

mediate encumbrancers who are parties to the suit did not 

choose to exercise their rights to redeem, eachin turn would 

be foreclosed before the 1st mortgagee could come into touch 

with the mortgagor. Mr. Inverarity saw no difficulty in 

allowing the mortgagor to redeem the first mortgagee directly 
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without making the mesne mortgagees parties to the suit, and 
so far as reason and common sense go that might very well 
be so; but the question is surely materially affected when in 


Hors Minis fact the ‘mesne mortgagees are parties to the suit. Noone 


v. 

Sre 
Oawasit J. 
Ruapr- 

MONEY 


Beaman J. 


disputes the proposition upon which Mr. Inverarity seemed 
to rely that a mortgagor can redeem each of the mortgagees 
above him separately and in their turn, but that is quite a 
different thing from the mortgagor skipping all the mesne 
mortgagees and redeeming his first mortgagee. Still more 
widely does it differ from the case of the first mortgagee fore- 
closing down the whole line of mesne encumbrancers to the 
original mortgagor. In the first case suggested there would 
apparently be a violation of the rule that in a redemption suit 
all persons intermediately interested must be joined as parties. 
In the secend case they have been joined as parties and 
therefore if they failed to exercise their rights and allow the 
mortgagor to redeem them, it means only this that before 
the mortgagor’s right to redeem can come into play, they, the 
mesne mortgagees, must have been foreclosed. I was referred 
upon this point to Kinnaird v. Trotlope@) But that isa 
very different case and does not even raise, much less, re- 
move, the difficulty I am indicating. There the mottgagor 
had assigned his equity of redemption absolutely. The mort- 
gagee then sued him on the personal covenant and it was 
held on the analogy of the well-recognised rule that even after 
foreclosure the right to redeem revives if the mortgagee 
pursues his remedy. on the personal covenant, that here also 
the mortgagor’s right to redeem survived, and that the mort- 
gagee could only recover on executing the conveyance to the 
mortgagor subject to any other existing equity of redemption. 
It is to be observed that in such a suit assuming that there 
were an outstanding equity somewhere, that the person 
having it would not be a party to the suit, could not enforce 
it and, therefore, as against him the decision would not be 
res judicata. But I have been referred to no such case as this 
in which the mesne mortgagees having been parties to the 
suit, having had a chance of enforcing their equities yet not 
having done so, would certainly be foreclosed finally. What 
makes this so peculiar in the events that have happened, is 
that the first mortgagee has himself after obtaining a decree 
nisi for foreclosure bought in the mesne mortgages, so that if 
that decree were capable of execution asit stands and were 


(2) (2888) 39 Ch. D, 636, 
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res judicata in respect of future suits for redemption as the O.C. J. 
defendant No. 1 contends, it would appear to have this 4910 
startling result that he would have foreclosed himself in re cw 
spect of the two mortgages for which he has paid in the aggre- Hore Mizrs 
gate Rs. 3,97,000. It is unnecessary to go further into this v. 
complication, because I do not think that there is anything a J 
Substantial in the defendants’ contention that the present Rainy. — 
suit is res judicata by the decree nisi of 1904. The shortest songy 
and simplest way of reaching that conclusion is by a syllogism. Beaman J 
Only that which is finally decided can be res judicata. A  — i 
decree nisi is ex vi termini not a final decision. Therefore, 
-no decree nisi can in strictness constitute a res judicata. 
Numerous cases from the Indian law looks were cited upon 
this point by the learned counsel on both sides. So far as 
the general contention goes, none of these cases seefn to me to 
be of much value or assistance; as, for example, Malkarjun v. 
Narhari 0) The question there turned upon whether a 
Court sale wasa nullity or not, and it appears to have been 
cited-for no other purpose than the dictum contained in the 
judgment of their Lordships of the Privy Council that the 
Judges have jurisdiction to decide wrong as well as right. 
That di&tum is constantly used in arguments touching the 
exercise of the High Court’s powers of control and superin- 
fendence, but neither it nor the case as a whole have much 
ybearing upon the question I am considering. The case of 
/ Malojiv. Sagaji (2) deals with a mofussil decree for redemp- 
K tion which was not a decree nisi. The learned Judges, found- 
/ ing that decision on the case of Gan Savani v. Narayan Dhond 
/ Savant (3), held that after the passing of the decree for re- 
demption in which no time was specified, the plaintiff 
mortgagor will be for ever foreclosed if he does not 
execute the decree within three years; and I suppose that it 
is intended to argue’ from this that a decree msi under 
the Transfer of Property Act will automatically operate so 
as to become a decree absolute after some time;.so while 
it is in the process of becoming so, it is a bar to any 
other suit by either party to it either for redemption 
or foreclosure. Now, the case of Gan Savant v. Narayan 
Dhond Savant (8) is by far the most interesting of all the cases 
cited upon this topic from the Indian law books. That very 
learned and eminent Judge, West J., in holding that a redemp- 
(1) (2900) I. L. R. 25 Bom. 337. (3) (1888) I. L. R, 7 Bom, 467. 
(2) (1888) I, L. R. 183 Bom. 567, . 
R 22 
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‘O. C. J, tion decree, if not enforced within three years, operated asa 
1910 foreclosure against a mortgagor, dwelt upon the apparent 
=~~ contradiction involved in using a decree in favour of the 

Horr Miuzs plaintiff as ultimately res judicata against him. Res secundum 
v. se judicata ought not, in strictness, one would think, to be used 
Cawassr J, 284inst the decree-holder. But, as that learned Judge pointed 
Reapy- Out, in all decrees of this kind there is implied the assertion 
monzY of the contrary right, namely, where the decree is procured by 

-Beaman J. 2 Mortgagor of the mortgagee to be paid within the time 
— specified or prescribed by law, or failing that to be for ever 

freed from the liability to be redeemed. Iam not, however, 
much concerned to inquire further whether that decision 
would still be good law in the mofussil, for it certainly cannot 
be applied to a decree nisi under the Transfer of Property 
Act. A decree nisi in itself from its nature is provisional and 
‘requires the party seeking to have it enforced to move it 
absolute. Whether the decree be procured by the mortgagor 
or the mortgagee, it is in the option of either party to enforce 
it, and have it converted into a decree absolute, but until one 
or the other party’ docs so, it never can be a final decision 
or constitute ves judicata. i RA 
While, however, it is easy to dispose of this contention as 
generally covering the whole ground and barring the present 
suit, it has special reference to the agreement of May 190 
and so considered may occasion some difficulty. From th 
‘very outset of the case, defendant No. 1 has made desperate 
‘efforts to get the agreements of 1901 and 1905 on the record, 
_although unregistered, as sufficient proof of the contract .of 
service between the Company and the defendant No. 1, which 
they contained, on the ground that that contract is not a trans- 
action in any way affecting immoveable property. One of 
the ways in which this was sought to be done was bringing it 
in along with the plaint in the suit of 1903 and the decree 
nisi of 1904, and thereupon contending that it was res judicata 
against the plaintiffs who could not now be heard to dispute 
either its admissibility or its binding effect upon them. It is 
strenuously argued on behalf of the plaintiffs that only the 
pleadings and decree in a suit are properly res judicata, and 
that a mere annexure to the plaint ought not to be included, 
notwithstanding the wide and general language of s. 11 of the 
Civil Procedure Code, under that technical bar. I should have 
inclined.strongly to adopt that conclusion had I not felt mysel 
much oppressed by the decision of their Lordships of the Privy 
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Council in Amriteswari Debi v. Secretary of State (where it :0. O. J. 
was held that where a decree is couched in general terms and 1910 
a question of res judicata arises upon it, the Court may lookat =~ 
all the intrinsic evidence before it and the materials of the case Hors Mriis 
as a whole even going so far as statements in the depositions U. 
of witnesses. After carefully studying that judgment, I did g reve J 
not feel myself at liberty to exclude the agreement, while at Rpapy. - 
the same time I intimated that, in this connection at any rate, MONEY 
I should confine its use strictly to the issue of res dudicai. 
Having gone so far towards enlarging and extending the 
application of the principle, which is ordinarily much restrict- 
ed, the learned counsel for the plaintiffs asked me to go 
further still and admit the Judge’s notes. I doubt, however, 
whether in strictness even the agreement, which is annexed to 
the plaint, but in respect of which no relief isclaimed, ought 
to make part of the res judicata, if any res judicata there had 
been, arising out of the ex parte decree. See the case of Modhu- 
sudur Shaka Mundul v. Brae (2),in which the mere statement 
of the landlord’s rent-rate annexed to the plaint in a rent suit 
in which an ex parte decree was obtained was held not to be 
a statement in issue within the meaning of s. 11 of the Civil 
Progedute Code. Since, however, I have explained already 
why, in my opinion, the decree nisi of 1904 cannot be res 
judicata generally for the present suit, it follows that none of 
the materials upon which that decree was based can be res 
ca ‘judicata either. It certainly would appear to be verging upon 
/ the absurd to ask a Court to hold that a suit of this kind was 
/ res judicata by the decree which two learned Judges of this 
Court have since held to be such as to be incapable of execu- 
tion, a view which, by a different process of reasoning, also 
seemed to have commended itself to a Division Appeal Bench 
of two Judges more. Considering that since that decree was 
passed the mortgagee, who obtained it, has himself ashe alleges 
purchased for his sole use and benefit the intermediate mort- 
gages, I doubt whether he or anybody else could now hope to 
obtain a substitution of the decree absolute for that decree nisi. 
And this is the same as saying that so far as that decree nisi 
goes, not having finally decided any question, it has subse- 
quently, by reason of intrinsic defects, become a dead letter, 
I, therefore, hold that this suit is not res judicata. 
But I am not to be understood as acceding, on account of 
that finding, to the defendant No. 1’s contention, that the decree 


~ (1) (1897) I. L. R. 24 Cal, 504. (2) (1889) I. L, R. 16 Cal, 800, ¥. B, 
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O. O. J. nisi of 1904 has been superseded by, and become merged in, 
19190 the agreement of r905. There are many difficulties in the way' 
~~ of reaching that conclusion; the chief of these is, that the 
Hors Miuis agreement was never certified to the Court, nor do I think that 
_ D since the mortgagee had gone into possession under the mort- , 
Oa eae zJ. gage, he can divest himselfof the liabilities and duties of a 
'  Reapy- mortgagee in possession and claim to hold the property from 
money October 1905 merely under and upon the terms of the agree- 
Beaman J, ment. 
za I now come to the question of the agreements of 1901 and 
1905. As tothe first of these, it cannot be disputed that if it 
really lies upon the plaintiffs to ask for a declaration to have 
that agreement set aside, such a prayer would þe time-barred. 
So much the plaintiff Company admits but the learned counsel 
for the plaintiffs puts his case differently. This, he says, is an 
ordinary suit for redemption in which no questions, such as 
those arising out of the agreement, could ordinarily. call for 
decision. It is the defendant who sets up the agreements and 
on the strength of them wishes to evade the requirements of a 
normal account as between the mortgagee in possession and 
the mortgagor. It is, therefore, for him to establish if he can 
that the agreements are valid and binding upon the “plaintiff 
Company and in such a state of affairs the plaintiff Company 
isnot to be put out of Court upon a mere plea of limitation. 
For the plaintiffs’ case touching these agreements is in effect, 
that they are absolutely void by reason of being first contrary ~ 
to public policy and such as the law prohibits the mortgagee 
in possession making with the mortgagor. Next, by reason 
of various defects, such as want of qualification in the directors, 
the numerical insufficiency of the board, excess of powers, and 
the like. Should it, however, appear that the agreements are 
not void for any of the foregoing reasons ad initio and should 
it further appear that notwithstanding the want of registration 
they can be proved in the present suit, then no doubt the 
plaintiffs would be precluded from impugning the agreement 
of 1901 merely as a voidable agreement by the law of limita- 
tion. By far the most difficult part of a difficult case is 
concerned with the examination of the arguments for and 
against (1) the proof of, (2) the validity and binding effect of, 
these two agreements. Although when Mr. Inverarity opened 
his concluding address to the Court, Mr. Raikes for the plain- 
tiffs very candidly informed him that he intended to rely upon 
the want of registration, I was surprised that the defendant’s 
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learned and eminent counsel wholly declined to go into that O. C J, 
point. Apparently he thought it enough that the Court had 1910 
admitted the agreements in evidence so that no further argu- OW 
ment was needed to show to what use they might legally be Hors Mrurs 


put. When these agreements were first offered, I was very v. 
strongly of opinion that they could not be received in evidence a, aii J 


of this particular transaction as being a transaction which in- Rpapy- 
directly affected immoveable property for want of registration. xonzY 
The question of nicety is whether the contracts to prove peamanJ. 
which the agreements had been admitted do in fact affect im-  =— 
moveable property which is the subject of the mortgage, and 

that is a question which is by no means concluded by admitt- 

ing the agreements upon the record subject to their use being 
restricted in compliance with the statutes of registration. I 

said first I thought they ought not to be admitted at all as 

proof of the contract of personal service between the Company 

of the one part, the agents of the other part, and defendant 

No. 1 of the third part. Asawholeboththese agreements in- 
dubitably require registration. But a long course of decisions, I 
suppose, has settled the rule that where a document which as a 

whole requires registration,contains separable parts which do not 
require *registration, those parts may be admitted in evidence 
to’prove transactions which ex hypothesi do not affect immove- 

able property of the value of Rs. roo or upwards. The 
common case is of a mortgage deed with the usual personal 
covenant. Although the mortgage deed as a whole requires 
registration, and if unregistered will not be admitted as proof 
affecting immoveable property, it has always been allowed to 

be used in a suit on the personal covenant as proof of debt. 

Cases, however, arise in which this broad and intelligible dis- 
tinction is drawn so fine as to become almost imperceptible. 

The strongest perhaps of these cases to be found in our books 

is that of Maniram v. Bapu) where Sir Charles Sargent held 

that a document in which the mortgagor consented to the 
mortgagee spending money on improvements, the said outlay 

to become a part of the mortgage debt, was good evidence, 
although unregistered, of the mortgagor’s consent. The 

ground of that decision appears to have been that it is part 

of the ordinary contract of mortgage that a mortgagee in pos- 

session is entitled to be reimbursed for proper outlays of this 

kind. So that all the paper was required to prove was the 
consent of the mortgagor. If, however, proof of that consent 
GRP. 20° °° OCC 
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O. C. J. were an indispensable preliminary to the outlay becoming 
1910 Part of the mortgage debt, I confess I still feel very great diffi- 
=~ culty in saying that indirectly the use of the paper for that 

Horz Mirris purpose did not affect the immoveable property. Yet itis 

v. clear thata distinction might. be drawn between a case of that 

Se  kindandacase like.the present in which the agreement sought 
Oawassr J, : ot yess crise 

Reavy. to be proved by the paper is not one ordinarily incidental or 

Moxy ancillary to the mortgage contract. In the former case, even 

Beaman J, Without the mortgagor’s consent, the mortagee might well 

— have shown that the outly he incurred upon improvements or 

repairs were just and lawful and within the contemplation of 

the ordinary mortgage contract. N othing of that kind could 

possibly be attempted here. What the defendant No. 1 

wishes to prove by these agreements is that while mortgagee 

in possession he was employed as a salaried manager by the 

mortgagor. Nothing perhaps is better established than that 

the mortgagee in possession cannot, in the absence of an agree- 

ment or stipulation, charge the mortgagor for personal service, 

so that up to this point at least it is abundantly clear that if 

defendant No. 1 is to be allowed to retain his salary or re- 

muneration, it can only be in virtue of the agreement aid not 

arising in any way out of the mortgage contract. Tthen.the 

question arises: Does an agreement of that kind directly Sor 

indirectly affect the immoveable property charged with the 

mortgage. In my first ruling upon this question, I put what. 

appeared to me to be an ineluctable dilemma. This I said is 

either money which by bringing into the mortgage account you 

seek indirectly to make a charge upon the real estate, or it is 

something entirely outside the mortgage account and, there- 

fore, irrelevant in the present suit. If we read the clauses in 

the agreement, it certainly appears that they do not in terms 

charge this remuneration upon the land and that, in some 

of the recent English cases, seems to have been held almost 

enough in itself to justify agreements of this kind and take 

them out of the old rule that the mortgagee might not stipulate 

for collateral advantages. To some of those decisions I shall 

have to advert presently in more detail. But I must observe 

here, what had been entirely overlooked in the whole of the 

argument for the defendant No. 1, that the chief difficulty 

with which I am confronted ‘in dealing with these agreements 

and confining them to their proper uses is a difficulty which 

does not arise in England. None of the English cases, there- 

fore, throw any light upon it, nor can be of any assistance to 


` 
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me. There are numerous cases in which separate agreements 0. O, J. 
have been entered into between the parties to a mortgage and 1910 
the Courts have frequently held that there was no reasonable is 
objection to enforcing such agreements. Itis only, however, Hora Mints 
in connection with the equity rule against allowing any clog A 
or fetter upon the equity of redemption that we even appro- Uaw ae J, 
ximate to such a difficulty as is occasioned in this country by Reapy- 

_ the provisions of the Registration Act. For while an agree- sonny 
ment might be in itself unobjectionable and reasonable, 80 Beaman J, 
that the Courts in England would not hesitate to give effect —~ 
to it, it might nevertheless indirectly affect the immoveable 
property. But unless it did so in such a way as to become a 
clog upon the equity of redemption, the Courts apparently 
would be free from all such hampering considerations as those 
which gather about want of registration. If upon analysis it 
should be found that such an agreement as that entered into 
between the plaintiff Company and the defendant No. I, 
though in terms a mere contract of personal service, works out 
in the result to a heavy additional charge upon the mortgaged 
property, then although in England, since it was an agreement 
subsequent to the mortgage, in all probability the hard and 
fast equity tule would not be applied, in this country it would 

` indubitably require registration and, if unregistered, could not 
Be proved. Mf. Raikes saw this clearly enough; and notwith- 

/ standing the previous rulings of the Court, terminating in the 
admission of the agreements or so much of them as did not 
clearly require registration, he, at the conclusion of the case, 

\ urged, and I think quite rightly urged, his objection to the 
use, to which the defendant No. 1 now sought to put them. 
It was contended by Mr. Inverarity that the defendant N 0.1’38 
Temuneration could not possibly be a charge upon the land, 
inasmuch as he put it in his own pocket from month to 
month, and it was open at any time to the plaintiff Company 
to redeem him without any regard to his salary asa Manager. 
But this appears to me to overlook, or partly at any rate to 
overlook, the point. The argument so stated Teally comes 
to this, that the agreement could only be given in evidence if 
it were required to prove that which indeed needed no proof. 
For if the Company had redeemed the defendant No. 1 before 
he had earned his first month’s salary, it might very truly be 
said that no additional charge had been imposed upon the 
land by the agreement, and it might, therefore, be used 
to prove that, had the Company not redeemed him, Sir 
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0. 0. J. Cowasji might have earned the month’s salary; but as the 
1919 Company had redeemed him, and he had not earned the 
œ~ month’s salary, the need for proof of this kind seems tc 

Hors Mics disappear. But what defendant No. 1 really means, and what 
V. has been substantially'in controversy from the moment these 

Oa a į J, agreements were tendered in evidence, is that neither directly 
Reapy- norindirectly do they, to use the language of s. 17 of the 
mMonzy Registration Act, ‘purport or operate to create, declare, assign, 

Beaman J, limit or extinguish whether in present-or in future any right, 

~~ title or interest whether vested or contingent of the value of 
Rs. r00 and upwards to or in immoveable property”; for if 
that were so, then s. 49 provides that no documents required 
by s. 17 to be registered, ‘shall. be received as evidence of any 
transaction affecting such property or conferring such power 
unless it has been registered”. When I, on further considera- 
tion, decided to admit so much of the agreements of 1901 and 
1905 as contained the contract of employment, doubts had 
occurred to me whether the defendant No. 1 might not avail 
himself of the terms of that contract in rendering his account 
as mortgagee in possession to justify his appropriation of 
Rs. 16,000 a year up to 1905 and Rs. 18,000 a year thereafter. 
I set forth various considerations which had occurred® to \me 
affording a possible escape from the dilemma upon which my 
first ruling proceeded; but I had not then finally decided, n 
I think could I decide before the case concluded, whether this 
agreement of service could be usedas defendant No.1 wishes 
to use it, without contravening ss. 17 and 49 of the Registration 
Act. I am quite clear that if Iam now satisfied that those 
clauses of those agreements do operate even indirectly to limit 
any right of the value of Rs. roo or upwards in theimmoveable 
property pledged, then they must not be taken to be evidence 
of any such transaction and as no other evidence would be 
admissible, the result would be that the defendant No. r would 
be precluded from relying upon that contract of service, and 
the Court in this suit would have to treat it as non-existent. 
I have felt the greatest difficulty in coming toa conclusion 
upon this important point. Ihave givenit my most careful 
and best consideration. From the first I have felt strongly 
oppressed by what isa fairly obvious train of reasoning. I 
would state it simply thus:—Under these agreements the 
mortgagee in possession is entitled to withdraw first Rs. 16,000 
ayearand then Rs. 18,000 a year from the profits of the 
property he was managing. But for that subtraction the whole 
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of those profits would have gone in reduction of the mortgage O, 0. J. 
debt. Now that the mortgagor seeks to redeem, the mortgagee 1910 
in possession claims to be entitled to deduct from the profits ow 
which have come to his hands the sums I have mentioned and Hors Minis 
to leave the balance of the mortgage debt thus proportionately v. 
increased a charge upon the property. Say that the sum Sinz 
roughly is a lakh of rupees, the actual result thus arrived at is 
before the mortgagor can redeem, he has to pay a lakh of  xoxnr 
Tupees, more than he would have done, had that sum not been ‘Beanan i. 
appropriated under the agreements. So thatit appeared — 
difficult to escape from the conclusion that indirectly the 
agreements have operated, though they certainly did not 
purport, to limit the mortgagor’s right to redeem to the extent 
expressed in terms of money ofa lakh of rupees. Further 
searching analysis has led me to doubt the soundnéss of that 
reasoning. It cannot, I think, be denied that the clauses of 
the agreement in question do not on the face of them purport 
to create, extinguish, etc., any right in immoveable property. 
If this contract of service had been made independently of 
other matters, contained in the agreement as a whole, there 
can, Vthink, be no question that on the face of them they 
would not have required registration. It is only when they 
are’ sought to be put to a certain use in a suit of this kind, 
that it becomes possible for the mortgagor to contend that, 
Motwithstanding their language and original intention, they 
/ are found finally to operate indirectly and unexpectedly to 
/ limit rights in immoveable property. But that is tantamount 
/ to saying that the agreement is of such akind as when enforc- 
i ed, to become a clog upon the equity of redemption. So that 
viewed in that light, I might derive some assistance from the 
decisions of the English Courts upon this subject. But the 
reasoning which leads to this conclusion is, I am now disposed 
to think, somewhat artificial. Apparently its whole founda- 
tion would be cut away, but for the fact that a person entitled 
toa salary under the agreement is also the mortgagee in 
possession ; but that fact I should say involves such legal 
` consequences as belong rather to a distinct province of the law 
regulating rights and liabilities of the mortgagor and mort- 
gagee inter se than to what was contemplated and intended 
by ss. 17 and 49 of the Registration Act. For let us suppose 
that the agreement had been that the defendant No. 1 was 
to employ a competent Manager instead of doing the work 
himself on the same salary. As a bare agreement that would 
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O. ©. J. certainly not have been exposed to any objection for want of 
1910 registration, but that objection has been ingeniously grafted 
a~  Uuponit in view of its ultimate result merely upon the fact 

Hors Mruzs that the salary of such competent Manager would have been 
V. paid out of the profits of the concern, for there we shall have 
aa z, an almost exact parallel to the case decided by Sir 
Reapy- Charles Sargent and the principle of that decision would 
-money most certainly have covered it. Yet so far as the mort- 

Beaman J, S20r was concerned the result would have been exactly 

—- the same. That is to say, when he came to redeem now he 
would still have had to pay that sum in addition which has 
gone as salary into the Manager’s pocket. Yet had the mort- 
gagee in possession even without any special agreement 
employed upon his own responsibility a competent Manager 
on this saldry, I think it quite likely that he would have been 
allowed the money so paid out of the profits in the interest 
and for the welfare of the Mill, as a going concern, under the 
head of “ just.and lawful expenditure.” Now, I will put a third 
case. Suppose that the mortgagee defendant No. 1 had not 
gone into possession at all, but the mortgagors had “entered 
into this agreement with him to manage and finance the mill 
how could it be said that the salary which they then paid\him 
voluntarily, month after month, out of their profits (they betug 
in possession and having control) could possibly be treated as’ 
an additional charge upon the land? Yet again the resul 
would have been exactly the same, for to the extent of the 
salary they chose to pay the mortgagee, the fund available for 
the reduction of his mortgage debt would have been reduced, 
and the sum of that mortgage debt, still chargeable on the land, 
increased. It is only when the mortgagee is himself in pos. 
session and makes a contract of this kind with the mortgagors 
out of possession that the logic of the first line of reasoning 
appears to be unanswerable, but as soon as it is shown to 
depend for its validity upon a distinct and inseparable fact, 
namely, that the person to be paid the salary is the mortgagee 
in possession, then it is really to the legal consequences, if 
any, following upon that fact, that we must look for a suffi- 
cient objection to the agreement and not to any objections 
taken under the sections of the Registration Act merely for 
want of registration. For, as soon as it can be shown. that 
where all the consequences of the agreement are absolutely 
identical so far as its effects upon the property and the mort- 
gagor’s rights thereunder are concerned, in various cases in 
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which want of registration could not possibly be urged against 0. 0. J. 
it and that it was only in the single case before me now that ‘1910 
those objections could be maintained, the conclusion is plain œ% 
that whatever force they derive is derived from the peculiar Hors Minis 
feature of the special case and is not founded on the general Ve 
law of registration. This is the view which I have adopted g Siz 
2 . : 8 AWASII J. 

after long and anxious thought, and if Iam right it is a com-  Reapr- 
plete answer to the plaintiffs’ objection to receiving the agree-  soNmý 
ments in proof of the contract of service. I hold that they kaman J 
ought not to be excluded when sought to be used for that pur- — ~ 
pose for want of registration. 
- I now proceed to deal with other objections to these agree- 
ments. The first of these is that there was no sufficient Board 
of directors, and that, therefore, agreements into which those 
directors purported to enter were null and void. * When the 
agreement of 1901 was entered into the ostensible directors 
were Rangildas, Hargowandas, Dharamdas, Sir Cowasji and 
Dadabhoy. Rangildas and Hargowandas were admittedly 
qualified. The plaintiffs contend that Dadabhoy was never 
appointed and use the admission of the Advocate-General for. 
the defendant No. 1 during his de ene esse examination that 
Dadabhdy never acted as a director. According to Article 91 
of the Articles of Association the number of the directors 
shall be not less than four, etc. The minutes of the meeting 

A which the agreement was ratified, Exhibit 53, slowed that 
only four directors were present, viz., Rangildas, Hargowandas, 

Sir Cowasji and Dharamdas. Defendant No. 1 relies upon 

Exhibit 75 to show that Dadabhoy was appointed a director. 

That, however, only shows that on the 31st of May 1900 

Dadabhoy was appointed a director at Sir Cowasji’s request 

during his six month’s absence. There is no other evidence 

of his ever having been a Director or having been qualified, 

while there is the admission I have mentioned that he in fact 

never acted as a director. So that it might be that by the 

end of November 1900, if Dadabhoy ever was appointed, he 

had ceased to be a director. Of the four directors, who were 

present at the meeting of May 1901, the plaintiffs contend, Sir 

Cowasji was disqualified, because he did not hold 1o shares in 

his own name and for his sole benefit, as required by Article 94 

of the Articles of Association. Now, it is admitted that when 

Sir Cowasji became mortgagee of the mill both he and 

Oomrigar were placed upon the Board of directors and Rangildas 

ssigned to each of them 10 shares, Oomrigar had, however, 
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resigned at the end of 1900 or beginning of r901, and whether 
he had resigned or not, the same objection applies to him - 
as to Sir Cowasji. Defendant No. 1 admits, as also does 


Horz Mrz1s Oomrigar, that neither of them held these ro shares for his sole 


v. 

Sır 
Cawasyi J, 
Reapy- 
.MONET 


Beaman J. 


benefit, that is to say, beneficially. Defendant No. r has 
contended, however, on the authority of the English law that 
as between the directors and the Company at any rate, a 
director, who has been given shares to hold in his own name, 
holds them technically and effectually for all legal purposes 
in hisown right. Whether the words “in his own right,” 
which occur in the English cases, are synonymous with “ for 
his sole benefit,” may be doubted. It was held in Pulbrook v. 
Richmond Consolidated Mining Company.) that if a director 
holds the shares as trustee, he is none the less duly qualified 


‘and holds them in his own right. This case was considered to 


settle the law, although Palmer on Company Law points out 
that it is a decision which goes far to defeat the abject of the 
clause that a director shall have a substantial stake in the 
Company. And in the later case of Boschoek Proprietary Com- 
pany, Limited v. Fiske?) the opinion of the English’ Courts 
seems to have veered in that direction. To show that the 
words “in his own right” are in law equivalent to é for his 
sole benefit,” the defendant cited the case of Attorney-General 
v. Duke of Richmond and Gordon (3). The point at issue they 

was totally different, and the reasoning upon which the deci 

sion was based would not necessarily apply to such a case as 
this. Here Article 94 is explicit and emphatic, containing the 
words “ in his own name and for his sole benefit.” And I feel 
considerable doubt whether the requirements of that Article 
can be said to be complied with when a director, although he 
holds the shares in his own name, has paid nothing for them 
and merely holds them asa trustee. Howard v. Sadler (4) 
shows that a director might have possession of the shares in 
his own right without being the beneficial owner and that 
there was nothing illegal in his selling the shares. This case 
carries out the principle of the case of Pulbrook v, Richmond 
Consolidated Mining Company. On the whole, I think, that the 
defendant’s answer to this technical objection is on this point 
sufficient. It was further contended, upon the general argument 
about this agreement and that of 1905, that whatever defects 
there might be in the qualification of the directors, they were 


(1) (2878) 9 Ch. 610, (8) [1909] A. C. 466, 473, 
(2) [1906) 1 Ch, 148, (4) [2898] 1 Q. B. a, 
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de facto directors and as such to all intents and purposes, in 0. 0. J. 
discharge of their duties, as good as de jure directors. In 4949 
support of this proposition, which is tersely stated in Buckley, cw 
page 168, thus endangering accuracy for the sake of brevity, Hors Mrzus 
it may be said that the effect of this section is that, as between v. 
the Company and persons having no notice to the contrary, eee J 
the directors, etc., de facto are as good as directors de jure, Rpapy- 
various cases were cited: Mahoney v. East Holyford Mining moNEY 
Company 0) , Biggerstaff v. Rowatts Wharf Limited (2). The Beaman J. 
effect of these cases is briefly that outsiders dealing with the 
Company are bound to acquaint themselves with its external 
position which can usually be gathered from the papers of 
their constitution, the Memorandum of Association and the 
Articles of Association; but are not bound to inquire into and 
satisfy themselves upon all the details of the Contpany’s in- 
door management. Plainly, however, this principle would 
require modification, where the persons sought to be affected 
with notice are themselves within the Company and, therefore, 
presum ty responsivie for its indoor management, a distinc- 
tion so To that it would hardly, I should have thought, 
requir¢ judicial authority. Were any such needed, however, 
the manner in which Courts have explained and applied that 
disti ction is well brought out by contrasting the case of 
Hio rd v. Patent Ivory Manufacturing Company (3) with 
ney v. East Holyford Mining Company (4). But I do not 
that the distinction need be pushed so far as to compel 
directors to be satisfied of the propriety and adequacy of 
their] qualifications in so nice a point as the meaning of terms 
like f‘in his own right” or “for his sole benefit.” So far as 
this pbjection reaches, I do not think that it will invalidate 
the proceedings of the de facto directors, who purported to 
enter into the agreement of 1901. As to defendant No. 1 
himself, it admittedly does not apply to the agreement of 
1905, for long before that time Sir Cowasji had ceased to be 
r” a director and was, therefore, in the position of an outsider 
entitled to treat de facto as being as good as de jure directors. 
It is, however, further contended that Sir Cowasji had relin- 
quished his shares before the meeting of 1901 and, therefore, 
he was wanting in that essential, qualification quite apart from 
the ‘character in which he had held those shares. Upon this 
point there is some uncertainty. It is, however, admitted 
(1) (1875) L. R. 7 H. L. 869. (a) (1888) 88 Ch, D. 156. 
(2) [1896] 2 Oh, 9a, (4) (1875) L. RB. 7 H, L, 869, 
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O. 0. J. that Sir Cowasji’s name remained on the list of shareholders 
1910 Up to the year 1907—(see A6)—when the directors asked Sir 
Ga Cowasji whether he really owned these shares and Sir Cowasji 

Hors Mruts declined to allow them to be transferred to the name of any 
v. other person. Subsequently, however, Sir Cowasji’s name 
AA z, was struck off the list of shareholders as from the year 1900. 
Reapy- It was also objected that Sir Cowasji was disqualified under 
mwonny Article 104, because under this agreement he held a place of 

Beaman J, Profit under the Company. That, however, ‘obviously would 
— not disqualify him prior to the agreement coming into force 

and it appears to be certain that defendant No. 1 never signed 

the transfer of his shares to any other person,until long after 

the agreements were completed, and that in the meantime the 

shares remained standing in his name. So that technically I 
' think he must be held to have had a proper qualification. 

I do not think it necessary to go with greater minuteness 
into the objections raised against Sir Cowasji (defendant No. 1) 
and Dharamdas for want of share qualification. At the time 
of the agreement of 1901 there were (if we count Dadabhai, and 
although he may not have been in reality a director‘at that 





facto directors, and it is almost admitted that this obje 
does not apply in the case of that agreement. 


pany asa whole; (ù) of the directors. As to (a), it was a late 
thought, and cannot I think be maintained. As to (4), itappkars 
to me that the very comprehensive language of Article 109 may, 
without any undue stretching, amply cover these agreements. 

This brings me to the last substantial contention of the 
plaintiff Company that the agreements are in their nature guch 
as the law prohibits a mortgagee in possession to make with 
a mortgagor, and so against public policy and void, 
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bis principally upon the well established rule of the 
“quity Courts, which remained apparently virtually 
‘and unchallenged up to the repeal of the Usury 


¿p and important are Chambers v. Goldwin (1) and 
in (2) forbade a mortgagee in possession to charge 

| l agor for any personal services. It is not strictly 
say, as one of the learned Lords said in Noakes v. 

49 hat all these cases were referable to the Usury Law, 
of! eir authority when those laws were repealed. For 
ine is certainly an exception. That case was de 

ic 3 and Lord Brougham put the decision partly at 

e broad ground that a mortgagee in possession was 

per, or quasi-trustee, and as such could not obtain any 
ition for managing his own property, which in any 

: was bound todo. Biggs v. Hodinolt (4) and ‘Reeve 
(5), both after the repeal of the Usury Laws, go far 
ort the defendant’s contention that at present an 

t of that kind would no longer be treated in England 
ssarily against public policy and void. The true 

. n, adopted in most of the later cases, appears to be (a) 
the*agreement should not constitute a clog on the equity 
edemption. This arises out of the maxim once a mortgage 
ays a mortgage, which means that there can be no addi- 
ional contract in the mortgage deed which would alter the 
essential nature of the mortgage contract, so as to preclude 
the mortgagor from redeeming. Butit does not appear to 
have been stretched always to include previous or post agree- 
ments independent of the mortgage, unless (0) these were 
unconscionable, (c) or clearly obtained by undue influence or 
the abuse of fiduciary relations. To the latter rule must be 
specially referred all cases between solicitor and client, such 
as, for example, James v. Kerr (9), In re Wynn Mackenzie (which 
is also an authority on the subject of ratification). While on 
the other hand we have to consider such cases as Salt v- 
Northampton (7) the two Irish cases of Comyns v. Comyns (8), 
and Inve Mckinley (9). Reeve v. Lisle shows that a mortgagee 
might make a stipulation to buy the mortgaged property out 





(1) (1804) 9 Ves. 254. (6) (1888) 40 Ch. D, 449. 
(2) (1838) 1 My. & K. 277. (7) [1892] A. C. I. 

(8) [1902] A. C. 24. (8) (1871) Ir. R, 5 Eq. 583. 
(4) [1898] 2 Ch, 307. (9) (1873) Ir. R. 7 Eq. 467. 


(5) [1902] A. C. 461. 
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O. C. J. and out, while Samuel v. Jarrah Wood ( 
1910 tO show that this was not accepted as a u 
ee ciple. Later cases to which I have re! 
Hors Minus Carrilt (2) and Santley v. Wilde. (3) T i Ji 
v. found in the English books, none at les! | l 
Str _ referred, or which I have been able | ist 
_ Oawassr J í ‘ ; 
Ruapy- The nearest to it perhaps is the Irish casu ba 
uonsy The defendant contends broadly and generally , ' 
Beaman J, 
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nothing in the statute or case-law to preclude a \ Bitter 
possession from making a fair bargain todo wh8or of 
otherwise bound to do; and that a mortgagee in Bhort 
certainly not bound to work a mill, or to finance i the 
to the terms of ss. 72 and 76 of the Transfer of Pro, 
and some of the cases which have been decided unde? 
may be doùbted whether this proposition is quite col 
has been held, for example, that a mortgagee taking pc 
of culturable land, is bound to cultivate it, and raise 
crops he can upon it. By a parity of reasoning if m 
contended that a mortgagee who takes possession of 
property as a mill is bound to work and finance it. 
that, or bring it to sale. For if he deprives the mortga, 
possession, yet will not work the mill himself, in a vefy 
while the concern might fall out ofall local competition, 
machinary become rusty and useless, and the value of t 
property as a whole be seriously depreciated. So that what i 
really to be considered is the question whether (a) the defen- 
dant No. 1 was bound to do all, that he has done under the 
agreements by the law regulating the rights and duties of 
mortgagees in possession, (0) and whether if so he can contract 
to receive remuneration for doing that which the law makes 
it compulsory for him to do? Or if the law does not impose 
these duties upon him then whether the contract is on the face 
of it unconscionable or can be shown to have been obtained by 
undue influence or fraud or oppression. And whether in fact 
there has been any consideration for it. 

Further the plaintiff impugns these agreements on the 
ground, which indeed underlies the whole ofhis reasoning upon 
this part of the case, that their effect is to place the mortgagee 
in possession, in a situation in which his interest must conflict 
with his duty, which the law would never do. 

Let me here look at the facts. The defendant No. r had 


(1) [1904] A. C. 323. (3) [1899] 2 Ch, 474, 
(a) [1903] A, C. 253. 
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gone into possession, in December 1900. The Company and 
its Agents were then much embarrassed. Early in rgor the 
defendant No. 1 tried to sell the mill but as he could get no 
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good offer, he withdrew it from sale. What was he now to Hors Mints 


do? It did not suit him to sell, for the price he could realize 
would not have repaid his loan on the mortgage. It is alleged 
for the defendant, and I see no reason to doubt the truth ofthe 
allegation, that the Agent Rangildas solicited him to work and 
finance the mill, rather than persist in selling it. He, the 
defendant, might of course have put up the property for sale 
again and again, in the hope of obtaining a good offer. Ido 
not think he could have remained in possession indefinitely 
without working the Mill. But was hé bound also to finance 
it? Obviously a large concern of that kind could not be work- 


ed without considerable funds. And the evidence of defendant ° 


No. 1 and his man Oomrigar is that he, the defendant No. 1, 
only enteréd into this agreement at the earnest request of 
Rangildas, who said that this was the only way to save the 


‘property and himself and the other shareholders from ruin. 


If I Accept that state of facts, and I think I safely may, then 
it would appear that the agreement was pressed upon the 
deféndant No. 1 not so much for his own benefit, as for that 
of the mortgagors and that it imposed on him duties and out- 

ay that he was not in strictness bound by law to undertake 
or make. 

Before proceeding further I may incidentally notice, with 
special reference to the second agreement of 1905, two points : 
(1) that long before that agreement was made both Rangildas 
and Hargowandas hadtaken the benefit of the’ Insolvency 


' Act. (2) Thatreferring back to the argument against the admis- 


sibility of these agreements for want of registration the latter 


is: distinguishable from the former in this that it purports to 


pay the defendant No. 1 salary of Rs. 1,500 a month out of the 
Agents’ commission. I should have gone into that more fully 
had my final conclusion been that these contracts of service 
could not be proved for want of registration, for from the 
defendant’s point of view this distinction constitutes a strong 
ground against the validity of that objection so far as it was 
brought against the second agreement. Assuming, however, that 
both the agreements had operated indirectly to limit a right 
inimmoveable property, I think that considerations arising 
out of this distinction would rather have enforced than weaken- 


_ed that conclusion, for supposing that it was theduty of the 
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mortgagee in possession to pay the Agents’ commission he 
might have done that without any agreement and charged it 
in his account. As then between him and the mortgagor this 


Hora MIiis agreement would certainly not have affected the immoveable 


Vv. 
SIB 


property either directly or indirectly, nor would it have needed 


Oawaszr J, to be proved; but supposing the Agents’ commission during the 


READY- 
MONEY 
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currency of the agreement had amounted say to Rs. 25,000 a 
year and the defendant had deducted therefrom Rs. 18,000 a 
year for himself, then while the whole sum would have been 
passed as just and proper expenditure in the mortgage account 
the Agents themselves might have complained that they had 
only received ‘Rs. 7,000 a year instead of Rs. 25,000. In 
answer to that, there can be no doubt that the mortgagee in 
possesion might have set up the agreement as between himself 
and the Agents without registration, and it would have been 
a complete answer. This is indeed a pointed illustration of 
the distinction which under our law ought always, A think, to 
be kept in view when unregistered documents are ‘sought to 
be used for purposes which are alleged indirectly to affect 
immoveable property. As, however, I have held that even 
were the mortgagee’s remuneration taken straight oyt of the 
profits and not confined to a separate head of expenditure 
such as the Agents’ commission, the agreement would still 
not require registration, this interesting point is no longer of 
importance. As to the insolvency of the Agents, nothing,’ 


I think, turns upon it. In their relation to the Company ni 


they stood upon a contract of personal service which 
would not vest in the Official Assignee. So too even if Rangil- 
das had been disqualified by reason of his insolvency, 
he would have immediately again become an ex-officio 
director in virtue of his agency.. In the agreement of 1905 
Rangildas has alone signed for the Agents’ firm and the names 
of the remaining members do not appear on the document. 
Whether Rangildas could in this way bind his firm, again loses 
all its importance as a practical question since any difficulty 
so arising would fall to be decided between the Agents and 
defendant No. 1, and I am not concerned here with them. 

Turning back now to the general question, I will briefly 
review the most important cases, 

In re Wallis (1) ` decided -that a solicitor who acts on his 
behalf in proceedings relating to the mortgage debt or the 





(1) (1890) 25 Q. B, D, 176, 
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` mortgage security, cannot (in the absence of express contract) O, C. J. 
charge against the mortgagor, as part of his costs, charges 4910 
and expenses incurred as mortgagee, etc. Semble that he =~ 


could have done so if there were an express contract. Lord Horz MILLS 
Esher M. R. said: v. 


; : Siz 
“Tt has been settled for many years that the rights of mortgagor and Gawassr J. 


mortgagee inter se depend upon the contract between them, and that, when Rwapy- 
there is no express contract, but only the ordinary contract whioh arises out MONEY 
of the relation of mortgagor and mortgagee, the mortgagee cannot charge the B panes J 
mortgagor with remuneration for his own personal services in relation to the CRANI 7 
mortgage debt or the mortgage security.” 

Fisher on Mortgages, says :— 

“In the absence, however, of express agreement, a mortgagee cannot under 

just allowances or costs charges and expenses include remuneration for work 
done by himself except a Solicitor coming within the provisions of the Mort- 
gagees’ Costs Act, 1895.” (p. 896). E 

Contra Coote: 


“A mortgagoo cannot as a general rule charge for his personal troublo, 
even though there be a special stipulation to that effect.” (p. 1211). 

I apprehend that what the learned author means isa special 
stipulation in the mortgage deed. The case might be different 
if it were a distinct agreement made before or after the mort- 
gage or separable from it. So in Jn re Roberts (G) it was 
held that a Solicitor cannot charge his client with private costs 

or the preparation of a mortgage from the client to himself. 
But that, like most of the cases cited on this head, seems to 
have dealt with a charge of this kind not founded on an express 
and separable agreement. French v. Baron (2), Scotty. Brest (8), 
Bonithon v. Hockmore (4), Godfrey v. Watson (5), were all 
cases decided while the usury laws were in force and although 
Leith v. Irvine (6) also belongs to the same period, the ground 
of the decision is, as I have pointed out, different, much. 
broader, and might survive the repeal of the usury laws 
Chambers v. Goldwin. (7) was really made the ground of 
decision in Jn re M Kinley (8). In the latter case the facts of 
which, although it was decided after the usury laws were 
repealed, all took place while those laws were still in force, 
there was a special agreement between the mortgagee and the 
the mortgagor under which the former was to go into posses- 
sion and inter alia to receive £ 4 a year remuneration for 





(1) (1889) 43 Ch, D. 52. , (5) (1747) 3 Atk, 517, 
(2) (1740) 2 Atk, 120, (6) (1833) My. & k. 277, 
(8) (1788) 2 T. R. 238. (7) (1804) 9 Ves. 224. 


(4) (1685) 1 Vern. 8316. (8) (1878) 7 Ir, R, Eq. 467. 
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O. C, J. collecting rents and profits. After commenting on Parkinson ` 


1910 VY. Hanbury (1), Flanagan J. said of that case: 


—~ “It does not establish the proposition thata mortgagee can, by contract . 


Hore Mitts with his mortgagor, go into possession as agent and escape the liabilities of a 
v. mortgagee in possession............ In the case before me Bonsall was a mort- 

Sir gagee of M’Kinley under a deed of 1840, under which he could have gone into 
Cawasst J. possession; but a device was resorted to, by which hein effect said: I will 
Reapy- make it a condition that you shall secure me by a bond and warrant for 
MONEY confessing judgment, and also by a Power of Attorney authorising him to 
Beaman J. 
— doing Bonsall thought he could escape the liabilitics of a mortgagee in posses- 
sion, In my opinion he cannot. Mr. Richey has argued that the terms of 

the Power of Attorney excluded the relation of mortgagor and mortgagees, 

and that M’Kinley could at any time have proceoded against Bonsall to make 

him account as agent for the surplus. But I cannot distinguish this case from 

that of Chambers v. Goldwin, (2) in which the same argument was urged, 

and not considpred a sound one either by the Master of the Rolls (Sir R. P. 

Arden) or by Lord Eldon; and the defendant was charged as a mortgagee in 

possession, notwithstanding the special provisions in the deed directing a 


special application, of the receipts.” \ 
Now, turning to Chambers y. Goldwin I find that Lord 
Eldon said : 


“It (the bill) distinctly alleges that he was not ontitled to saini while 
he resided here. First, is it the law that he was not entitled, while i ip ‘Rosses- 
sion, and in the island ? Secondly, supposing the law to be go, is this the time, 
considering theform of the bill, in which that ought to be declared ? Consitler 
ing him as a mortgagee independent of the usage and law of the island, Court, 
of justice here apply to the relation of mortgagor and mortgagee upon Wes 


India mortgages, all the principles that exist as to that relation here. It is X 


clear, the mortgagee cannot originally covenant for a collateral advantage: also, 
if upon the true effect of the instrument there is nothing more than that the 
mortgage shall do what a mortgagee ought to do as a trustee, there is no pre- 
tence to say, the trust is distinct from the mortgage. There is nothing unfair 
or perhaps illegal, in taking a covenant originally, that, if interest is not paid 
at the end of the year, it shall be converted into principal. But this Court will 
not permit that, as tending to.usury, though it is not usury. So, a mortgagee 
cannot stipulate to be receiver of the rents and profits with a commission, 
In one case that has been considered by the Court of King’s Bench usurious : 
Scott v. Brest (3). Butit has been long determined here, that though a mort- 
gageo may stipulate for a Receiver, to bo paid by the mortgagor, and may 
appoint a bailiff, eto., he cannot himself stipulate for any advantage beyond 
the interest ; and though it seems to make little difference to the mortgagor, 
who is Receiver, yet this Court considers it as tending to usury and oppres- 
sion, and collateral eaeeneagey which a mwan contracting for a loan of money 





shall not make.” 
In Leith v. Irvine (4) Lord Brougham says : 
(2) (1867) L. R. 2. H. L, 19. (8) (1788) 2 T. B. 288. 


(2) (1804) 9 Ves. 254.3 (4) (1833) 1 My, & K. 277, 


receive the rents, and the £ 4 per annum for receiver’s fees’; and by thus ; 


\ 


VOL. XII] THE BOMBAY LAW REPORTER. 189 


“Tf the only ground of this dootrine were that the allowance of such stipu- O. C. J. 
lations or of such charges opened a door to usury, the argument would be 


much be stronger for extending to the case of mortgagee in posssession 1910 
the exception which has been made in favour of West Indian mortgagees, ' 

But there is another ground; the mortgagee, by taking possession, changes Hors Minus 
the relation in which he stands to the estate, he becomes quasi owner, He is Str 

in some sort likened to a trustee; not that he can with any correctness of Cites J 
speech be called a trustee.” (p. 286.) Reavy. 


The distinction is well and forcibly expounded in Cholmon-  woxny 
deley v. Clinton (2) by Sir Thomas Plumer in his able and Beuman J. 
elaborate judgment, and his honour’s exposition is adopted — 
generally by Lord Eldon in moving the affirmance of the 
judgment. In truth, till the debt is paid off, the mortgagee 
in possession cannot be considered at all as a trustee. Never- 
theless, all the authorities place him in the same predicament 
with a trustee as far as incapacity to charge for bis trouble 
is concerned. Thus Lord Keeper North in the case referred 
to (Bonithon v. Hockmore (2)) observes, where mortgagees 
or trustees manage the estate themselves, there is no allow- 
ance to be made them for their care or pains; and Lord Eldon 
was so much impressed with the similarity of their situations 
in some’ respects, that both in Chambers v. Goldwin and Chol- 
mondely v. Clinton, while he refers to that resemblance, he 
seems hardly to think himself safe in considering them to be 
different. In Biggs vy. Hoddinott(), the case upon which the 
defendant principally relies, decided in 1898, it was held that 
a mortgagee may stipulate for a collateral advantange at the 
time and as a term of the advance, provided the equity of 
redemption is not thereby fettered, and the bargain is a fair 
and reasonable one, entered into between the parties while on 
equal terms, without any improper pressure and unfair dealing, 
or undue influence. The facts there were that the plaintiff 
was a brewer and the defendant an hotel-keeper. The plain- 
tiff advanced £ 7,654 to defendant on a morgage. This deed 
contained a joint and several covenant by the defendant to the 

ect that they would deal with them and would purchase all 
their beer, etc., from the plaintiff. On these facts the defend- 
ant contended that the stipulation upon which the plaintiff 
relied was for a collateral advantage and therefore could not 
be enforced. This contention was over-ruled by Romer J. 
upon the grounds which I have just indicated. No considera- 
tion either relating to the usury law or such as were expressed 


(1) (1820) 2 Jac, & W. 1, 182, (3) [2898] 2 Ch, 807, 
(2) (1685) 1 Vern, 316, 
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by Lord Brougham in Leith v. Irvine found favour with that 
learned Judge. What in effect this decision lays down is that 
no fair stipulation for a collateral advantage made by the 


Hors Mius mortgagee is to be set aside unless it can be shown to bea 
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clog upon the equity of redemption. As the case of Salt v. 
Marquis of Northampton (1) has also been relied upon here 
by the plaintiff, it is interesting to note how Romer J. deals 
with it. He says: 

“ Lastly, the case beford the House of Lords, Salt v. Marquis of , Northamp- 
lon, had nothing whatever really to do with the point I have to decide here, 
That was merely a question whether a certain policy was mortgaged ; and 
when the Houso of Lords held that the policy was mortgaged, it of 
ourse followed that in equity a bargain seeking to prevent the mortgagor 
from having the right to redeem it could not be enforced. I need scarcely 
point out, therefore, that that has no bearing really upon the question befom> 
me,” e š s 

Then he goes on: 

“Vinding, therefore, as I do, in the result, an bonest bargain entered into 
the benefit of which has been obtained by the mortgagors, and finding, as I 
am glad to say and as I think, no principle or authority which'prevents me 
from enforcing this contract on the morigagors’ part, I enforce, it accord- 
ingly.” \ 

Now, the principle of that decision certainly does @ppear to 
me to be applicable to the present case although the facts here 
are widely different and do no doubt afford ground for the 


\ 


contention that if effect is given to this agreement it would’ 


place the mortgagee in a situation in which his interest and 
duty conflict, a consideration which did not arise in Biggs v. 
Hoddinott. If that is not the ground of many dicta of the 
learned Judges in such cases as Chambers v. Goldwin, and 
Leith v. Irvine, something very like it, is; so that it is worth 
while considering whether in fact the terms of this agreement, 
if carried out, would bring about that result. Mr. Raikes has 
argued this point very ingeniously, but I am not satisfied that 
reading the agreement in its natural sense and stripping it of 
those special difficulties which are attributable to the fact 
that the mortgagee means to use it to justify expenditure in the 
mortgage account, there is anything, in it which really would 
place the mortgagee in such a situation. It is said that as 
under this agreement he draws a handsome annual salary it is 
clearly to his interest to pay himself as slowly as possible. 
But that would only mean that it would be to his interest to 
work the mills at the lowest margin of profits which would 


(1) [1892] A. C. 1. 
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suffice to pay his salary leaving no surplus to reduce the mort- O. C. J. 
gage debt. I think, however, looking at the disproportion 1910 
between the salary and the mortgage debt, the mortgagee’s S> 
real interest would still be’ to work the mills to the best Hora Mins 


advantage and make them as valuable property as possible. v. 
And this in fact appears to have been done. For not only has Buse J 


the mortgagee succeeded in paying off the greater part of his Reapy- 
mortgage debt but has brought the mills into a state of such owzy 
_— , Prosperity that other mortgages which weresoldfor Rs. s 5,000 Beaman J. 
pad Rs. 13,000 respectively two or three years ago are now — 
-uegbably worth more than five times that amount. I do not 
-uo that for this reason alone the Court would be justified 
suvow Waring such an agreement as this void and not binding 
pue uorgte mortgagor. Nor do I think that it can be fairly 
ayy jo ine 4 clog upon the equity of redemption. My reasons 
yyquclusion in effect are the same that I have given 
that the agreements did not need registration 
can be proved. No one could seriously argue 
ayment of fair remuneration to the Manager of a 
cern like the Spinning and Weaving Mills to keep it 
igh state of efficiency would be a clog upon the equity 
emption and in principle for the purpose of that argu- 
t only, it seems to me to make no difference whether the 
nager is the mortgagee in possession or a third party. 
hen guiding myself by the conditions prescribed by Romer 
J. and since then I think generally approved in England, I 
have to enquire whether this agreement was a fair agreement 
or whether it was open to exception as having been obtained 
by undue influence or is in itself unconscionable and oppres- 
sive. It has been contended that at the time the defendant 
No.1 obtained the agreement from Rangildas, he was ina 
position to dominate the will of the plaintiff company; and 
specially it is pleaded that he exercised undue influence and 
oppression upon Rangildas himself by threats of exposing his 
malpractices in the capacity of Agentto the Mills. The plaint- 
iffs’ case here is this. That Oomrigar and B. J. Lam, who 
both were directors at that time, discovered various acts of 
misconduct on the part of Rangildas and that they deliberate- 
ly used this knowledge as an engine of oppression to intimidate 
him into making this agreement with defendant No. r. N ow, 
it is certainly true that Oomrigar had taxed Rangildas with 
misconduct and that he adopted a very hostile attitude towards 
him in the meeting of the directors in December 1900. Shortly 
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O. C. J. afterwards both Oomrigar and Lam resigned their seats on the 
1919 Board of directors. Oomrigarat any rate assigning as his reason 
~~ the very unsatisfactory way in which the affairs of the Company 

Hops Mirzs were being conducted, and it is suggested that all this was done 
v. to coerce Rangildas into persuading the Company to give Sir 
Be z, Cowasji the agreement of May 1901. To strengthen that argu- 
Reapy- Ment it is pointed out that no sooner was that agreement 
yoney made then nothing whatever more is said about Rangildas’s 

Beaman J, alleged misdemeanour. I do not for a moment believe that 
— this was the reason which induced Rangildas to offer the agree- 

ment to the defendant No.1. Of the testimony we have on 
the point, both Oomrigar and Sir Cowasji.are very positive 
that Rangildas was eager and pressing and it seems very 
natural that he should have wished to prevent the sale of the 
mills and to obtain the benefit of the defendant No. 1’s repu- 
tation and experience, and above all his purse to tide the mills 
over this crisis. Then, there is the argument that afz aa 
very nature of the relations subsisting between 
defendant No. 1 was in a position to dominate the 
plaintiff Company. He was the mortgagee in posse 
was threatening to sell their property out and out. B 
of such threat, it is alleged, he forced them into an unco 
able agreement under which he was to reap excessive a 
tages. Again, I am unable to accede to this argument. So 
as the evidence before me and the probabilities of the cas 
go, I do not think the agreement unconscionable, or that 
there is any solid reason for disbelieving Oomrigar’s statement 
that it was the Company rather than Sir Cowasji who were 
desirous of making it. Then there is the question of consider- 
ation, which is closely allied with the broader and general 
question whether the mortgagee is permitted by law to make 
any agreement of this kind, for if he was bound by law to 
do all that he contracted to do under this agreement, then 
where would be the consideration? In my opinion, however 
that argument goes too far. I must confine myself to the actual 
consideration stated in the agreement and say whether it is 
real or merely nominal. The plaintiffs complain that Sir 
Cowasji neither did nor could do anything to help the mills in 
the way of personal management and so merit the salary of 
Rs. 16,000 or afterwards Rs. 18,000 a year. Itis pointed out 
that by his own confession he was constantly away and really 
took no practical partin the management. Allthis devolved on 
his factotum Oomrigar, to whom he paid an additional salary. 
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` defəndant’s land) on the faith of his mistaken belief. Thirdly, the defendant, 
the possessor of the legal right, must know of the existence of his own right 
which is inconsistent with the right claimed by the plaintiff. If he does not 
know of it he is in the same position as the plaintiff, and the doctrine of 
acquiescence is founded upon conduct with a knowledge of your legal righte. 
Fourthly, the defendant, the possessor of the legal right, must know of the 
plaintiff’s mistaken belief of his rights. If he does not know, there is nothing 
which calls upon him to assert his own rights, Lastly, the defendant, the 
possessor of the legal right, must have encouraged the plaintiff in his expen- 
diture of money or in the other acts which he has done, either directly or by 
abstaining from asserting his legal right. Where all these elements exist, 
there is fraud of such a nattre us will entitle the Court to restrain the pos- 
sessor of the legal right from exercising it, but, in my judgment, nothing short 
of this will do.” 
_ Applying that principle, no acquiescence of a shareholders’ 
meeting would be of any legal effect to destroy the share- 
holders’ right unless it is given with full knowledge of that 
right; and such, I think, could not possibly have been the 
case at any o the meetings of this company. Foreven now it 
tful what the precise legal rights of the contract- 
o this part of the agreement are. . In my opinion 
the defendant cannot contract himself out of'his 
liability as the mortgagee in possession to render 
ackounts nor deprive the plaintiff of his right to examine 
nd challenge any of their details. 
have now concluded my examination of this part of the 
and the result is that I find both the agreements of Igor 
nd 1905 so far as they constitute a contract of service between 
defendant No. 1 and the Company are valid and binding upon 
the Company. 

There is: one other point which remains over and that is 
whether Sir Cowasji can as and from the date of both the 
agreements claim to be in possession solely in virtue of them 
and-not as mortgagee in possession. The effect of holding 
that he could might affect the nature of the accounts he will 
have to render. But Iam of opinion that notwithstanding 
those agreements he is not absolved from his duty to account 
from December 1900 as mortgagee in possession. The only 
use to which in my opinion he may put those agreements is 
to justify his appropriation of salary under them, or to explain 
in so far as they can legitimately explain any other items of 
expenditure in his working account. 

I come now to the last point in the case which is whether 
the defendant No. 1 holds the second mortgage called Toker- 
sey’s mortgage in his own rightand for himself or as Agent 
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of the Company; and whether he and the defendant No. 2 
jointly hold in partnership the third mortgage called Ichha- 
tam’s mortgage for themselves and in their own right or as 


Agents of the Company. A very great deal of time was spent 


during the hearing over this part of the plaintiff’s case but it 
really resolves itself into a question of comparative simplicity. 
As to the second or Tokersey’s mortgage, it is cnnceded that 
it makes now no difference to the plaintiff Company whether 
Sir Cowasji bought it for himself or as their Agent since he 
appears to have paid the full value of ‘it. Briefly, the story 
of this mortgage is as follows: It was effected in May 1900 . 
and when the affairs of the Mill were going from bad to worse 


_it was purchased nominally by one Motilal Canji for Rs. 57,000. 


In reality it is only too plain that the real buyers were Ran- 
gildas, Parmanandas, defendant No. 2, and’Chandulal Divan. 
It is impossible perhaps now tosay with certainty which of 
these three really advanced the money. Motilal Canji’s share 
in the transaction was insignificant. The sinist is 
these and the same persons, that is to say Rangil 
nandas and Divan trafficking in the third mortgage i 
be little doubt, that Rangildas,as Agent of the Com 
thus endeavouring to make a great profit for hiris 
the Company. He and Parmanandas and Divan w 
hand in glove in these underhand and tortuous dealings, 
fortunately they proved only too successful, for hav 
obtained Tokersey’s mortgage for Rs. 55,000, Rangildas eith 
persuaded defendant No. 1 to buy in the said mortgage fo 
Rs. 1,67,000 on his own account or as the plaintiffs allege per- 
suaded the directors of the Company to ask him to do so as 
their Agent. In 1906, the defendant No. 1 bought this mort- 
gage from its nominal owner Motilal Canji for its full value 
Rs. 1,67,000. So that Rangildas, Parmanandas and Divan 
between them cleared over a lakh, and this money, whether, 
as allsged by the Company in the ‘first instance is their own, 
or whether Sir Cowasji’s money, would in the result have to 
be paid by the Company. On the 23rd of January 1906, there 
is the resolution of the directors (Exhibit 1) approving of Sir 
Cowasji’s working the Mill referring to the balance of over 
3 lakhs of rupees, and inviting Sir Cowasji to buy in Motilal 
Canji’s mortgage. Both Oomrigar and Sir Cowasji swear that 
that resolution was never communicated to either of them. 
I may observe generally that Sir Cowasji’s evidence as evidence 
is quite valueless. Owing to a severe accident he for many 
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years completely lost his memory and even now appears to 0. 0. J. 
be quite incapable of remembering the details of his transac- 1910 
tions with the Mill. Ifit were worthwhile going further into ~ 
this question, I should be obliged to say that all the probabilities Hors Mrirs 
point to Sir Cowasji having acted in this instance upon the v. 
request of the directors. It seems unlikely that .so prudent o Sır 
; . i ., VAWASJI J. 
and cautious a speculator would have, without question, paid Rravy- 
the full value of this mortgage out of his own pocket. But it xownsy 
is not worthwhile, except as affording a ground of inference 
in dealing with the other mortgage, to pursue this topic further, 
_ Whether Sir Cowasji bought this mortgage for himself or for 
thé Compan’“*he Company would have to pay the same 
amount or iMoally the same amount to get rid of it, unless 
indeed it couJd be shown that the price was actually paid out 
of the Company’s money and that certainly cannot be done. 
The story of the third mortgage is that when the original 
mortgageés became insolvents, the Official Assignee sold this 
mortgage for the beggarly sum of Rs. 13,000 to Ibrahim 
seine oo It is difficult to understand how the Official 


Beaman J. 


Assignee could have been persuaded that that was a fair price 
forAt. It was probably represented to him that owing to 
déprefsion in the mill industry and owing to the existence of 
wo prior mortgages, there would be no chance of realizing 
anything on this mortgage. . But things have turned out very 
J dierent In 1906 Ibrahim Rahimtoola was threatening to 
redeem Sir Cowasji. The defendants’ case is that Rangildas 
again applied to Sir Cowasji and said that if the management 
of the Mill passed from his hands into those of Ibrahim 
Rahimtoola, the Company would be ruined, and implored him 
to buy this third mortgage. At that time Ibrahim Rahimtoola 
was asking over 3 lakhs for it, but ‘after some negotiations 
with’ Oomrigar and Sir Cowasji he consented to take 
Rs. 2,30,000. 

Here we come upon the extraordinary arrangement made 
between Sir Cowasji and the second defendant Parmanandas. 
I cannot entertain the least doubt but that this was Rangildas’s 
doing, and that he and Divan working in concert and in secret 
saw their way to making another huge profit out of Rangildas’s 
own Company. Sir Cowasji’s fears appear to have been works 
ed upon to such an extent that he refused to’ buy Ibrahim. 
Rahimtoola’s mortgage unless he could obtain a partner, and 
naturally Rangildas produced a partner in the person of his 
own man Parmanandas, defendant No. 2.- The terms of the 
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O. C.J. partnership were that Permanandas was to contribute 
19190 Rs- 50,000, in return for which he was to have half the profits; 
=~ andto be indemnified against all possible litigation -and loss 

Horz Mrixs occasioned by attacks upon the validity of Ibrahim Rahimtoola’s 
v. title. This Rs. 50,000 were promptly paid out of the proceeds 
c St of the nefarious transaction in the second mortgage, and almost 

AWASITd, : . 

Reavy COincidently with the resolution of the rst of November 1906, 

Money in which the directors speak of Sir Cowasji having saved the 

Beaman J, Hope Mills at their request from going into the hands of the 

= — Honourable Mr. Ibrahim Rahimtoola, Sir Cowasji and 
Parmanandas bought the third mortgage for,Rs.2,30,000. Now 
there can be no doubt that defendant No. r himself was very 
uncertain about his position in this transactio WW hile negotia- 
tions for the settlement of the Suit were proceeding, Sir 
Cowasji wrote to Parmanandas a very significant\etter. Had 
it not been for defendant No. 2’s obstinacy in holding out for 
his share of the profits of this third mortgage, a ‘settlement 
would undoubtedly have been effected and this heavy and 
expensive litigation averted. Sir Cowasji was at À t time 
willing and anxious to settle and he says he wrote thiSletter 
to the second defendant not as expressing his opinion bug by 
way of threat hoping to persuade him to relinquish hise clAim 
under the mortgage. In that-letter Ex. 94 of the 19 
January 1909, Sir Cowasji admits that in view of the „wordin 
of the resolution of the first of November 1906 their position 
was very doubtful. Further, when we consider the very 
extraordinary terms upon which Sir Cowasji took Parmanandas 
into partnership in this transaction, it is very hardto believe 
that he was acting entirely independently and for himself 
alone. On the other hand there is nothing really in the 
director’s resolution to ‘show that they had empowered Sir 
Cowasji to act as their agent. Taken literally it amounts to 
no more than acknowledging that he nad done them great 
service at their request, and it certainly seems to me that if 
Sir Cowasji had been dealing with this matter not with his 
own but with the Company’s money he would not have been - 
so alarmed at the possibility of loss as to take Parmanandas 
into partnership on terms so favourable to’ the latter and un- 
favourable to himself. His and Oomrigar’s explanation of this 
is that they did not expect that there would be any profit on 
the mortgage, while they feared that tnere would be some loss, 
so that they were quite willing to supplement their own con. 
tribution of Rs, 1,80,000 by Rs. 50,000 of Parmanandas’s on 
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terms of giving him half the profits, ifany. Whatever I may 
think about this transaction, there is.really nothing in evidence 
to support the Company’s allegation that the money was theirs 
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or that Sir Cowasji was acting as their Agent. The defendant Hors Miuzs 


argues that if Sir Cowasji had been acting as the Company’s 
Agent, he could not possibly have taken a partner in the trans- 
action, and I think there is some force in that contention. 
Then, assuming as the letter states that the directors had ask- 
ed Sir Cowasji to relieve them of the risk of Ibrahim Rahim- 
toola redeeming Sir Cowasji and becoming mortgagee in 
possession and had Sir Cowasji complied with that request, I 
do not see that any relation of agency is necessarily established. 
An attempt wa§ made to show that some part of the money 
at least ane Sir Cowasji paid Ibrahim Rahimtoola for this 
mortgage wag taken from the balance to the Company’s credit 
in the working account. Ido not think that the attempt was 
very successful, and I have to observe generally on this and 
like argyments that until Sir Cowasji’s ‘first mortgage was 
e paid off, all profit balance of the Company were 
ae to him to apply for that purpose and in that sense 
his 9wn money. Although it is with some regret that I come 
- to this conclusion since it is probable that it will result in 
putting’ further large profits into the pockets of Parmanandas 

nd Chandulal Divan, I feel that I must hold on the evidence 
that the Company has failed to establish its allegation that Sir 
Cowasji bought in Ibrahim Rahimtoola’s mortgage as the 
Company’s Agent or out of the Company’s money. 

f Decree accordingly. 


Attorneys for the plaintiffs: Bhaishankar Kanga and Gir- 
dharlal. ; 

Attorneys for the defendants: Mulla and Mulia, and 
Daphiary, Farreira and Divan. 


v. 

. Ste 
Cawassr J, 
Raapy- 
MONEY 


Beaman J. 
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CRIMINAL REFERENCE. 
Before Sir N. G, Chandavarkar, Kt., and My, Justice Heaton. 


1911 EMPEROR 
~ v. 
Mareh 1. MAHOMED ISAF HABIB.” 


Criminal Procedure Code (Act V of 1898), Secs. 35, 397—Conourrent sentences— 
Consecutive sentences—Separate trials—Praclice. 


Ata trial held hy a Magistrate the accused was convicted of cheating and 
sentenced to undergo rigorous imprisonment for one year, He was im- 
mediately tried by the same Magistrate for another cheating and was 
convicted. The Magistrate sentenced him to suffer one year’s rigorous 
imprisonment and ordered the two sentonces to run concurrently :— 

Held, that the order of the Magistrate was not illegal, inasmuch as the 
trials took place on one and the same day and one after the other, it was 
for all practical purposes ono trial. 


THE accused was tried by the First Class Magistrate of 
Jalgaon for cheating and was convicted and sentenced to 
undergo rigorous imprisonment for one year. He was im- 
mediately tried the same day by the same Magistrate for F 
other offence of cheating and sentenced to the same tex 
imprisonment. But the Magistrate ordered that the ifs 
ment in the latter case should run concurrently with that’ in 
the former case. X 

The District Magistrate was of opinion that the trials \ 
having been separate the order directing the sentences to run’ 
concurrently was illegal under s. 397 of the Criminal Procedure 
Code, 1898. He, accordingly, referred the case to the High Court. 

The reference was considered by the High Court (Chanda- 
varkar and Heaton JJ.), and their lordships passed the fol- 
lowing order :— 


ORDER.—The prisoner, it is true, was tried separately for 
the two offences of cheating ; but he could have been tried at 
one ‘trial for both: s. 234, Criminal Procedure Code; andin 
that case the sentences could have been legally ordered to 

run concurrently: s.35, Criminal Procedure Code. In the 
present case, the trials took place onone and the same day 
and one after the other. So it was for all practical purposes 
one trial.’ The Court, therefore, does not consider the order of 
the trial Magistrate in this case to be illegal. 

e Order accordingly. 

*Criminal Reference-No,-3 of 1911, Magistrato of East- Khandesh, 

made by A. H. A. Simcox, District 








a 


i 


í 


; 
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Before Sir N. G. Chandavarkar, Kt, and Mr, Justice Heaton, 


EMPEROR 
v. 


SULEMAN IBRAHIM NAKHUDA.* 


Cs ininal Procedure Code (Act V of 1898), Secs, 215, 347—Order ea ati 
Gluashing of —Point of law—Practivoe. 


An order of committal to the Sessions Court cannot be quashed by the 
High Court on the ground that there is no evidence in the committing 
Magistrate’s record to sustain the charges, The committal can be quash- 


- edon a point of law only. 


THE accused was committed by the First Class Magis- 
trate of Mandvi, on charges under ss. 367, 370 342 and 
323 of the Indian Penal Code, to the Court of Session at 
Surat. 

‘The facts found by the Magistrate were that the deceased 


- was a kak or bond servant of the accused. He had run away 


to Navsari, from which place the accused and his friends 
brought him back by rail and road to the accused’s house 
at Tadkeshvar. , The deceased spoke to Vethias at the Station 
a did not express any unwillingness to return nor complain 
o them. The only evidence of unwillingness was that the de- 
ae was seen on the road crying and led by the accused. 


los the following day the body of the deceased was found 


in a pond. 

. The accused was sent up for trial by the Police undér ss. 342 
and 323 of the Indian Penal Code only, both of which offences 
were triable by First Class Magistrate; but charges under 
ss. 367 and 370 were added by the Magistrate at the close of 
the trial. Asa matter of fact, there was no evidence, on the 
Magistrate’s record, of slavery beyond taking the accused from. 
_Naysari to Tadkeshwar. ° 

` The learned Sessions Judge was of opinion that the commit- 
ment should be quashed, under the ruling in Emperor v. 
Mahomed Khan G). He, therefore, referred the case to the 
High Court, observing as follows :— 

“There is at present no evidence to connect T accused with the death of 
the deceased, The Magistrate does not say there is; neither does he give 


that as a reason for commitment nor has he framed a charge in respect of it. 

Such further inquiry, if any, as the Magistrate thinks fit, into the death of 
*Criminal Reference No. 107 of 1910, Judge of Surat. 

made by G. D. Madgaonkar, Sessions (1) (1998) 17 Bom. LR, 18, 


B 26 
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the deceased, will be more appropriately made at present by the Magistrate 
than by the Court of Session on the present charges,” 


The reference was heard. 


R. S. Navalkar, for the accused.—Some ten witnesses for 
the prosecution have deposed to certain facts which, in the 
opinion of the: Committing Magistrate, were sufficient for 
committing the accused to the Sessions Court for his tria 
underss. 367and 3700fthe Indian Penal Code. A committing 
Magistrate has not to weigh the evidence adduced before him, 
but he has simply to be satisfied that a prima facie case has ` 
been made out by éredible witnesses to justify the committal 
of an accused to a Sessions Court under'the charges added. 
The learned Sessions Judge, it is submitted, has misapprehended 
Emperor v. Mahomed Khan). He has not\followed, under 
the circumstances, the proper procedure dnid down by 
the Code. Sees. 215 of the Criminal Procedure Code. He 
has failed to make out any ground in his ae so as 
to bring this case under any express provision of the law. 
This Court will not quash the order of committal simply on the 
ground of insufficiency of evidence to support the charges 
added. e 


No appearance for the Crown. 
\ 


CHANDAVARKAR J.—The learned Sessions J udge has sen. 
up this case to us by way of reference and asked us to ak 
the order of committal on two grounds :— 
First, that there is no evidence in the Committing Magis 
trate’s record tosustain the charges under ss. 367, 370, 342 and 
323 of the Indian Penal Code. That may be so, but that alone 
is nota ground for this Court’s interference at this stage, and 
quashing the order ofcommittal, The Code provides that a 
committal shall be quashed on a point of law only. It may 
be that the prosecution may have evidence to offer in support 
of the charges in question in the Sessions Court, independently | 


`. of the evidence recorded by the Committing Magistrate, 


assuming that the witnesses examined before that Magistrate 
have said nothing with reference to the offences under those 
charges. The responsibility is that of the Public-Prosecutor ; 
and if the Public Prosecutor thinks that the case ought to be 
tried and that he ought to have an oppurtunity of proving those 
charges, we cannot say that the order of committal ought to 
be interfered with by this Court at this stage. 


(2) (1908) 12 Bom, L, B. 18, 
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ed Sessions Judge is of opinion that the 
e has framed charges under those sec- 
‘of the committal. That also is not a 
order in the circumstances of the case. 
The case so far, therefore, is ofa serious 
he materials before us we cannot pre- 
he Magistrate’s order of commitment 
d, and was made with a view to avoid 
r the final disposal. The case must 
Court andthe learned Sessions Judge 
asking the Public Prosecutor, whether 
ed with it, assuming that there is no 
the charges under ss. 367 and 370. 


agree. I cannot see that the commitment 
. te . ? 

ay be convenient orit may be indiscreet, but 

ncerned with the question of illegality. There- 

ith the order proposed. 

Order accordingly. 


CRIMINAL REVISION. 


ë 
Bofore Sir N. G. Chandavarkar, Ki., and Mr, Justica Heaton, 
EMPEROR 


v 


AMIR BALA.* 





Criminal Procedure Code (Act V of 1898), Sec. 123—Securiiy, order to furnish— 
Reference to Sessions Judge—Powers of Sessions Judge. 


T'he words of ol, 3 of s. 128 of the Criminal Procedure Code, 1898, are 
wide enough to give discretionary power to the Sessions Judge or the 
High Court, as the case may be, to deal with the case on the merits and 
pass such orders as the circumstances of the case, in their opinion, may 
require, 


Amir Bala and three others were placed before the First 
Class Magistrate of East Khandesh, on a proceeding to require 
security from them under ss. rro and 118 of the Criminal 
Procedure Code, 1898. 

The Magistrate pursued the inquiry and found it proved that 
the accused were by habit thieves (s. 110 A), that they habitually 


* Criminal application for Revision ed by E.J. Varley, Sessions Judge 
No. 420 of 1910, from the order pass- of Khandesh, 
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A. Oz. J. committed mischief (s. 110 D), that they 
1911 dangerous as to render their being aj 
~~ hazardous to the community (s. 110 F 
Euprzror Amir Bala habitually protected a thief, 
v. aided in the disposal of stolen propert 
Aum Bata On a consideration of the evidence 
Magistrate came to the conclusion. 

: should be ordered to be bound over fi 

-- He, therefore, ordered each of then 
bond for Rs. 5,000 and to furnish two 
the same amov=+, viz., each surety for I 
The case was then referred to the Ses 
desh, under s. 123 (3) of the Criminal Pr 
and the accused were ordered to be detaine 
‘the orders of the Sessions Judge. 
The learned Sessions J udge heard the accuse 
declined to allow him to go into the merits of 
grounds were as follows :— 


“ It is not disputed that there is abundant information, and 
the record, which would, if believed, justify the Magistrate’s or 
contention put forward, so far as this Court is aware for the 
that the Sessions Court should in the course of those proceedings 
its judicial functions in the directions of entering fully into the merits 
case reappreciating the evidence, and setting the order of the Mag 
aside as based on false information and worthless evidence, 

Now, in the first place, there is no provision in the Code for the party, 
his pleader being heard at all in proceedings submitted under this section, 
but, on general principles, it may be conceded that a party to whose prejudice 
an order may be passed may have a hearing (I. L. R. 23 Caloutla, page 493 
and I. L.B. 27 Calcutta, page 656) but the scope of this hearing must be 
rigidly limited by seo, 123 (3), Criminal Procedure Code; he may urge that the 
information or evidence require to be supplemented or that the order may 
be modified in one direction or another, or even, if it were based patently on 
no evidence or information, and this defect could not be remedied by the 
Magistrate, in the resort set aside; but;from the proposition that the party 
or his pleader can ask the Sessions Court, whether asa Court of first instance 
or appeal to enter into the merits of the case, or re-appreciate the evidence 
this Court must emphatically dissent; there is of course, no authority, if it 
needed to be enforced, for the principle that the order passed by the Sessions 
Court is its own order, and no mere adoption of the provisional order of the 
Magistrate, and the Court will exercise its own discrotion in passing such an 
order within the limits assigned to it by s. 123 (3). 

That the Court is not exercising its ordinary criminal jurisdiction, and 
that the jurisdiction conferred by s. 123, Criminal Procedure Code, upon a 
Sessions Court is concerned rather with tho exercise of a power for the preren- 
tion of an offence is emphasisod by a Full Bench Criminal Ruling of the 
Bombay High Court, No. 73, of December 1895, ’ 
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Section 406, Criminal Procedure Code, makes all orders from Magis-.A, Cr. J. 
trates in the District appealable to the District Magistrate, and the 


Sessions Court has really no concern with the merits of orders passed 1911 
by Magistrates: that this is the intention of the Legislature is clear W ps n 
IPER 


from the amendment of s. 123 (8), Criminal Procedure Code, when the 
Calcutta High Court (I. L, R. 24 Cal. 155) laid down that the information ies ‘Bata 
and evidence which was defective must be supplied by the Sessions Court 
itself: the delegation of this duty to the Magistrate who held the inquiry 
under s. J18, Criminal Procedure Code, clearly shows that there never was any 
intention that the Sessions Court should enter into the merits of the making 
of these orders under Chapter VILI. As the contention, if-allowed, would add 
enormously to the work of the Sessions Court, its decision is one of great 
importance. The appellant having announced his intention of not resting 
content with the Ruling of this Court, proceedings are suspended, and this 
Court rules that there is no authority for his contention, and must -decline to 
‘hear him on the merits,” i 


The accused applied to the- High Court under’ it criminal 
revisional jurisdiction. 


P. B. San for the accused.—The language of s. 124, 
clause (2), of tlhe Criminal ‘Procedure Code is sufficiently wide. 
Asit is; the Sessions Court was bound to go into the merits and 
examjne the whole case. The section does not contain any 
restigctive ter Nor is there any reason in favour of impos- 
ing/ any restrictions on the broad language of the section. If 
tlve.order wege to be for a security for one year, the accused 
ould have appealed under s. 406. Much more, therefore, the 

/ whole case ught to be gone into without regard to considera- 
tion of hard work that may be imposed as the consequence of 
this course. | 












G. S. Rag, Government Pleader, for the Crown.—The accus- 
ed may hape recourse to the provisions for appeal or revision. 
That will ibe sufficient to meet the purposes of justice. The 
language pf s. 123 does not warrant the conclusion for which 
the petitibner is moving this Court. The section is placed in 
‘which will have to be read as one calculated to 
1e commission of offences. 


JAVARKAR J.—Clause 3 of s. 123 of the Criminal 
e Code provides:— 


) 
L. xur,] THyCourt after examining such proceedings and requiring from the 
any further information or evidence, which it thinks necessary, 
Ap} order on the case as it thinks fit”, 
words are wide enough to give discretionary power to 


Before Si 
ir Basil Seoions Judge or the High Court, as the case may be, to 


SOM 
} 


CHHA: 
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A. Or. J. deal with the case on the merits and pass such order as the 
1911 Circumstances of the case, in his opinion, may require. 
-~ We must, therefore, make the Rule absolute and ask Sessions 
Hursror Judge to deal with the matter, having regard to this order. 


v. 
Aurr Bara HEATON J.—I agree to the proposed order. Unless the 
Chandavar- WOTdS used in s. 123 of the Criminal Procedure Code are in- 

kar J, tended to confer on the Court of Session power to go into the 
~~ merits in a case of this kind, and, indeed, unless they require it 
to go into the merits, if any point is raised which involves the 
merits, I am unable to understand what these words mean. 
It is true that s. 406 provides that an appeal lies to the- 
District Magistrate. But I think that the Sessions Judge is 
wrong in arguing that although he himself might make an 
order under s. 123, the order requiring security would still be 
the order of the Magistrate, and would still be apen to appeal 
to the District Magistrate under s. 406. It seeysto me that 
when the Sessions Judge has dealt with a! case under the 
provisions of s. 123, the order passed by him, whatever it may be, 
becomes the order in the case; and there is no onger an order 
by a Magistrate made under s. 118, which car} be the W 





of an appeal to the District Magistrate. s 
Therefore, the Sessions Court is the only Cort which \has 
the power to deal with these cases; and being that only Court 
it must go into merits if required; and if the udge is to g 
into the merits, he is bound, according to the genéral principles 
of justice, which are applicable in British Indip, to give the 
person affected by the order an opportunity of being heard. 
Therefore, I consider that the Rule must be malle absolute. 


Rule made absolute. 
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PELLATE CIVIL. 


t, Kt., Chief Justice, and Mr, Justice Batchelor. 





1911 
CHAND BHIKHABHAI — 
D, February 7, 


ANLAL KHUBCHAND.* 


t V of 1908), Secs. 92, 93—Suits regarding publio 
e Collector—Consent signed by Assistant Collecior 
ing to Colleotor’s illness—Consent invalid. 


er the provisions of s, 92 of the Civil Procedure Code 
applied for the consent of the Collector who was autho» - 
1 Government in that behalf. The Collector having been 
was signed by the Assistant Collector who was performing 


the consent was not valid. 


NLAL Khubchand and others filed a suit in the 
ourt at Broach under the provisions of s. 92 of the 
dure Code, 1908. 

re the suit was filed, the plaintiffs had applied for consent 
Collector of Broach, who was authorized under s. 93 of 
de by the Local Goveramenti in that behalf. The Collector 
ppened to be ill. The conseut was, therefore, signed by the 
ssistant Collector who was performing the Collector’s duties. 
At the’ itrial, it was objected that the consent not having 
been validly given, the suit could not lie. In overruling the 
objection, the District Judge observed as follows :— 

“Tt has beén contended that the certificate has in this case been given by 
Mr, Wiles, who was Assistant Collector, not Collector’of this district, It is 
well known that on the date of the certificate, the Collector was too ill to 
attend to the duties of his post, and that Mr. Wiles was performing those 
duties, There is an affidavit to this effect. The word Collector is not 
defined in thé Civil Procedure Code, 

The suit rblates to property in Broach, Mr, Wiles was holding charge 
jh taluka as Assistant Collector on the date on which he signed 
ie. He was, besides, carrying on the revenue administration, in 
inces mentioned above. As the Collector was disabled, Mr. Wilg 
y Assistant Collector in the district, succeeded tempor. 
‘| was legally authorised, by ss, 10 and 11 of the Lan 

VOL. XIIL] orm all the duties and exercise all the powers of 
power of granting permission to file this suit, 
k charge, on 6th last,” 
lication No, 222 of 1910 Dis 
aordinary Jurisdiction, 
Before j cision of M. B. Tyabji, 
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A.O. J. The defendants applied to the Hig 
1911 extraordinary civil jurisdiction. 


= G. K. Parekh, for the applicants. 


eee L. A. Shah, for the opponents. 


Cunagas- Scorr C. J.—This suit was filed in tl 
LAL Broach, ostensibly under the provisions o 
cedure Code, by certain persons interesteq 
property situate within the jyrisdiction o 
a suit in the mofussil the consent of the A 
not necessary provided the consent of a 
officer of the Local Government, authorized 
Local Government, had been obtained. 

The plaint bears the endorsement: “ Permi 
under ss. 92, 93 of the Civil Procedure Code. 
Collector.” 

Now the person authorized by Government Re 
consent to the institution of suits in the District of Ñ 
the Collector; and Mr. Wiles, who is the Assistant|Co 
appears to have made the endorsement on the a 
that the Collector being ill he was entitled to discharge a 
functions. 

The duties which are imposed upon Collectors by Gove 
ment Resolution under s. 93 of the Code are duties of a ver 
special nature, the discharge of which often requires serious 
consideration, and we have not been referred to any; authority 
to justify the argument that where these duties are imposed 
upon the Collector they may be discharged by his subordinate. 

Objection was taken on behalf of the defendants to the suit 
as not having been authorized by the proper officer. The 
District Judge, however, came to the conclusion et because 















Mr. Wiles, as Assistant Collector, was discharging |the func- 
tions of the Collector under the provisions of s. 11 of the Land 
Revenue Code in revenue matters, he was, therefore] entitled 
to discharge his functions with reference to suits filed under. 
g2 of the Civil Procedure Code. a 

our opinion this is an erroneous view, and the learned 
entertaining the suit in face of the objection, acted 
the exercise of his jurisdiction. 

igely order the Judge to reject the plaint under 
the Civil Procedure Code. The oppon: 
is application. 

Rule made absolute, 
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CRIMINAL REVISION. 





ir. N. Q, Chandavarkar, Kt, and alr, Justice Heaton, 


EMPEROR 
U. 


NOOR MAHOMED SULEMAN.* 


(Act XLV of 1860), Secs, 283, 114—Obstruction—Publio 
tion of clock-work toys in a shop-window—Collection of crowd 
wr trade, 


had a toy shop, exhibited in the windows of their 
å public road, certain clock-work toys during the Divali 
crowd of people collected on the road to witness the toys; 
of which there were dangerous rushes, severdi persons were 
n and great obstruction and danger were caused to those 
ad, The accused were asked by the Police to stop the exhibi- 
ey did not obey. On these facts, the Magistrate convicted the 
f offences under ss. 283 and 114 of the Indian Penal Code:— 
» (1) that there was obstruction, danger and injury to the persons 
the public way, which amounted to a public nuisance ; 7 

that the efficient cause of the nuisance was the act of the accused, 
mach as in working the toys in the manner they did, their object was 
attract a crowd, andas they knew that a cròwd would be attracted 
by what they did, they must be regarded as having intended that 
consequence, - l , 

The question whether a thing complained of is done in the course of g 
reasonable user of the accused’s business on his own premises, is one of 
time, place and circumstance, It must be decided with reference to all 
the facts of the case in which it arises, 

Ordinarily, every shop-keeper has a right to exhibit his wares in any 
way he likes in his shop, but he must exercise the right so as not to cause 
annoyance or nuisance to the public. 


THE accused were the manager and servant of a toy shop 
in Sheikh Memon Street in the City of Bombay. 

On the 1st November 1910, the accused exhibited in their 
shop moving effigies of a lion, a tiger and a cock. They 
also exhibited an electric bell which rang causing a spark of 
electricity. 

The day in question having been one of the Divali holi- 
days, the street was crowded with vehicles and pedes- 
trians. In front of the shop of the accused hundreds 





_ *Criminal Application for Revision Chief Presidency Magistrate of 
No, 419 of 1910, from conviction and Bombay, : 
sentence recorded by A, H, 8, Aston, 
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‘the Magistrate has done, then every shop-keeper who m% 


_ tely unconnected with the trade ; he was, therefore, not exercis- 
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of people had collected and when moved on b 
there were dangerous rushes and several persons 
down. Consequently, great obstruction and dange 

The accused were asked by the Police to remov 
but they did not do so. 

Upon these facts, the accused were tried by t 
sidency Magistrate of Bombay ‘for offences pun 
ss. 283,114 of the Indian Penal Code, in that 
obstruction by having moving figures exhibited 
shop and they aided and abetted each other in 
of the offence. . 

The learned Magistrate, following the casa 
convicted the accused and sentenced them 4 
of Rs. 25. . 

The accused applied to the High Court und 
revisional jurisdiction. Ii 


Lowndes, with V. F. Vicaji, for the accused.— 
of the Indian Penal Code deals with physical obstr 
street or a highway, e. g., piling up boxes, &c. T 
parent from the position the section occupies in the Q 
in which it is placed. If the section is construed in theme 


his shop as attractive as possible would be penalised und 
it. The obstruction, if any, was caused not by us, but by thë 
crowd that had collected outside the shop. 

I submit, further, that as long as one carries on legitimate 
trade, he cannot be penalised, if a crowd collectsin front ofhis 
shop. The case of R. v. Carlile(:) differs from the present case, 
in that the effigies exhibited by the accused there were absolu- 


ing the right of a private citizen. In this case the accused were 
in the lawful exercise of their legitimate trade. Their shop was ; l 
in the midst of a trade locality, where every shopkeeper ordina- ' 

rily tries to make his shop more attractive than those ofothers. < i 


G. S. Rao, Government Pleader, for the Crown.—The terms | 
of s. 283 are wide enough to include an act of the kind in 
question. 

Every trader has a right to exhibit his wares for sale; but 
he must not act in in such a way as to draw a large crowd of 
people in the street and thereby to impede traffic on an al- 
ready crowded thoroughfare. If a person collects togethe 


(1) (1834) 6 C, & P. 636, ; i 
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Hefendants-from using and imitating various trade 
z to the plaintiffs, and from representing that the 
s the business carried on by the plaintiffs :— 

as the plaintiffs had, for three years preceding 


atches, they could not claim any exclusive title 
either alone or in a trade-mark with a symbol. 
e plaintiffs were entitled to an injunction restrain- 
Ý representing that they were carrying on business 
were the sole agents or were the successors in 
ifs. 

rk has up to the date of the suit been associated in 
yers in a particular country with a particular kind 
by the plaintiff, then, unless there is abandonment of 
by him, he is entitled to an injunction against any other 
ng and selling the commodity under that name notwith- 
the plaintiff’s name has, in addition to the word or trade- 
y8 appeared on the article sold and ig well-known to all dealers. 
orter, who by advertising and pushing the sale of goods under 
Alar mark secures a wide popularity in relation to the goods sold 
ü, is entitled to the protection of the Court for that mark in the 
of importation even against the producer of the goods, 
he fact that the user of a word or mark always uses it in conjunction 
rth Wis own name is not conclusive to show that the word or mark can- 
Aot be claimed as a trade-mark or that the user has waived his rights in 
it as a trade-mark, 

There can be no property in a trade-mark in gross apart from the goods 
of which it has become the symbol. 

Issues raised at a trial should be confined to questions of law arising 
. on the pleadings and such questions of fact as it would be necessary for 

the Judge to frame for decision by the jury ina jury trial at nisi prius 

in England. 

` The practice of raising a number of issues which do not state the main 
‘questions in the suit but only various subsidiary matters of fact upon 

whioh there is not agreement between the parties, deprecated, 


Suir for injunction. 

In 1884, one Constant Droz, as representing the firm of. 
Droz & Co. of St Imier in Switzerland, and one Charpie started 
in Bombay under the name of the West End Watch Company 
the business of selling watches &c., later on represented by 
the plaintiffs. 


Charpie retired from the firm in 1887; and from that time 
till 1891, Droz & Co. of St. Imier were the sole proprietors 
of the firm of the West End Watch Company. On the x8th 
September 1891, Arnold Amstutz became a partner in the 
West End Watch Company. 


0. 0. J, 


alings with the new factories and with their WsT Exp 
b intention, to abandon thename ‘Borna’ asa WATCH Co, 


D. 
BERNA 


Warton Co, 
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O, 0. J. In 1886, the West End Watch Com 
1919: India and Burma a watch known as 
~~ after a few years the said watch acqui 

West EnD and was known to the public as having bg 

Waron Co. the West End Watch Company. The g 
ne factured by Droz & Co. of St. Imier, al 
Warton Co. End Watch Co., by whom it was impo | 

— agents. | 

On the 22nd September 1904, the firn¥ 
Imier retired from the said firm and their 
purchased by Constant Droz and Arnol 
partnersin the West End Watch Compan} 
wards, the firm of Droz & Co. of St. Imier Wf 
their business was converted into a joint stock 
limited liability under the name of Fabrique 
Berna. The largest share holders in the new Cd 
Constant Droz and the West End Watch Compan 
nearly half the total number of shares. 

The West End Watch Company purchased from t 
rique D’horlogerie Berna most of the watches manufa 
by the Company at St. Imier: they were in fact the 
agents in India and Burma. The watch had at first prix 
on its dial the figure of a bear and a flag, and the words “T} 
Berna” and “The West End Watch Company, Bombay.” Théd 
trade-mark was found not suited to the Indian market: and 
so the manufacturers, on the representation of the West End 
Watch Company, began from 1901 to put a new trade-mark 
which consisted of two concentric circles, the middlemost of 
which was occupied by a star and a crescent and the words 
“The Berna” and “Swiss made” were printed between the 
two circumferences. The words “The West End Watch Com- 
pany, Bombay ” retained their original position. 

In 1907, the West End Watch Company raised complaints 
as to the inferiority in the make of the Berna watch; but as 
they did not meet with any response at the hands of the 
manufacturers at St. Imier, the Company decided to discon- 
tinue the import of the Berna watch. About this time they 
also found that the manufacturers had, without consulting 
them, registered in Switzerland the word “ Berna” asa trade- 
mark for their watches in Igor. 

Soon after, the West End Watch Company resolved to 
change the name of the particular quality of watch marked 
“Berna” to " Railway Service” and“ Secular.” In the cata- - 
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unity of informing our customers that the name 


name is done to secure a trade-mark which cannot be 
here.” 


vertised as follows :— 


the class of watches which we were formerly selling 
erna watches as the latter were watches which were 
and had become somewhat out of date,” 


, the Swiss Company Fabrique D’horlogerie 
passed with difficulties of itsown. The 
were far from prosperous; and the concern 
sold in about September 1908 to one Earnest 
a watch-maker. 


ese negotiations were progressing De Goumois 
the r1th August 1908, a letter to the representative 
est End Watch Company, in the following strain :— 


eference to the interview that I have had the honour to have, some 
0, vith Mr, Amstutz, I have the advantage to inform you that I am on 
int to purchase the Berna Factory. 

efore pronouncing myself definitely, I wish to havea new intercourse 
ith you, for I have been able to see that, until this year you were one of 
ost important’ customers of that factory. 

I have already given you positive assurances as to the improvements that 
I am particularly desirous of making to the products of the Berna, and as 
your discussions originate precisely from the defects you have found in the 
articles referred to, without that you have ever obtained full satisfaction, it 
seems to me that nothing should hinder that we continue the connections you 
have kept until lately with the ‘Berna’, as I give you the assurance that I am 
able to remedy the defects in question. 

T have tho feeling that the market of India is necessary to the vitality of 
the ‘Berna’ etc, I have the conviction that it would be the reciprocal interest 
of our two firms, that yours continues its old connections with the new firm, 

You have, it is true, declared to me that you were, in principle, inclined to 
do business with me later on, but it should matter to me to have just now 
more positive assurances and this is what induces me to direct to you the 

_ present demand, persuaded that it will be received with benevolence and that 
you will understand the reasons which engdge me to have this new inter- 
course, 

It would definitely be agreeable to me to know :— 
. (a) Whether I can reckon in an absolute manner, that you will be my re- 
gular customers for the articles supplied formerly to you by the Berna, 

- (b) from which date you shall eventually place with me regular indents, 

Į should fogl much obliged to you to give me an answer until to-morrow af 


em about this time, the change was thus 0. C. J. 


q to ‘Service’ as soon as our present stock of these Wrst END 
e trade-mark will in other respects remain unaltered, Warog Co, 


Waron Oo. 
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O. C. J, noon, if possible, considering that I must myself 
your answer will have an influence on my decision, 

1910 Praying you to exouse the liberty I tako, please 


compliments, 
Waser END . 
Warog Co, To this letter, the West End Watch Cd 


“Ue 13th August 1908, the following reply :— 
Brrnd 


Warton Co. Answering your favour of 11th Instant we do not 


moment give you any other answer than to repes 
verbally given that in the case you should buy the J 
you should reorganise its manufacturing so that it m 
behalf of the quality as of the prices, we should be 
enter into connections with you, but it is perfectly 
you any other promise whatsoever as to the importam 
might do with you, nor as to the date from which we m 
you; these latter points depend considerably on the 3 
will be able to offer us and it is quite natural you ought t 
we will not take an engagement even morally with you bd 
know what we can expect from you. 

We have already communicated to our partner in India the 
you had directed to us verbally, and the reply received by last 1 
the above one that is to say that in principle we are willing t 
part of our orders to the eventual successor to the Berna, bu 
this latter ought to submit a scheme of what he intends to manufac 
the improvements he will make to the patterns and qualities we hæ 
the Berna, 

Eventually, however, on the 4th November 1908, De Gé 
mois transferred the concern to a joint stock Company name( 
the Berna Watch Company. And on the 6th November 1908, 
Louis Droz, a representive of theirs, opened an office in 
Bombay for the sale of their watches. i 

The Company manufactured, and offered forsale in Bombay, 
a watch which had for its trademark two-concentric circles, - 
she middle one of which was occupied by the letters "B. W.” and . 
in the circumference were printed the words “The Berna 
Watch Company” and “ Swiss made.” 

In February 1909, the Bombay Branch of the Berna Watch 
Company issued a circular, which ran as follows :— 

The above out illustrates the authentical factory in which have been manu- 
factured 600,000 watches sold by our Agents in India and Burma during the 
last thirty years. 2 
` Introduced in these countries in 1876, our levers have rapidly acquired 
the reputation of excellent time keepers and so highly proved to be un- 
variably up to this appellation that itis, now-a-days, an everywhere known 
and uncontested fact. Thus we need not insist on it, but merely on the fa- 
vourable event the present circular aims at proclaiming: Berna Co’s watches 
shall no more be scld by their former sole agents—importers, as we have der 
cided to got rid of any middleship and to deal directly ourselves, 
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the Honour to inform the esteemed ‘faithtul 

ll as watch-makers and the publio in general, ` 
Office at Bombay, Esplanade Road, No, 59 

ere we shall constantly keep a complete collec- 

wn or newly created styles, together with an 

nd retail, 

hank the watch-dealers who have appreciated 


e same patronage as hitherto granted to our 
ents, We also solicit trial orders from friends 
es here before, 

public throughout India and Burma, we aasure, 
nstantly supply watches adequate to their best 
ound and up-to-date quality, at prices beating any 


uest watch-repairers to note particularly the follow- 
aterial for every kind of Berna Co,’s watches (old and 
ustrated on saparate page) will ba obtainable exolnsively 
y Office, in state of finish and at prices answering their full 


o pleasure to give you mainfold proofs of our devoted services, 


Yours obediently, 
Bzxu Warou Co, 
Bombay Branch Office, 


ferences: Every wearer of one of the 600,000 Berna watches in use in 
ia, © 
Every watch-maker who sold one Berna watch. 
orna Watches were awarded with gold and silver medals at :— 


Paris, International Exhibition, .. se sews nee see 1878 
Melbourne, International Exhibition. ... ts sas sus ws 1880 
Chaux-de-Fonds, National Exhibition, ... + ... ae tee we 1881 
Amsterdam, International Exhibition ... us a ie we 1883 
Zurich, National Exhibition, ©... see ues nee wee 1883 
Antwerp, International Exhibition. ies sss “8 ae we 1885 
Paris, International Exhibition. ... aes ae as ite we. 1889 
Geneva, National Exhibition, ise i eases tes tay ... 2896 
Brussels, International Exhibition.. ee “re eae is we 1897 
Thun, National Exhibition. , ie siy ee isi an se. 1899 
Paris, International Exhibition, a fs ‘ 1900 


as advertised by their late importers with feteretios to our ir Factory’ 8 orodndos 
only. 

Side by side with this circular letter, the Berna Watch 
Company (the defendants ) issued an illustrated catalogue, 
wherein they -referred to: "600,000 watches sold in India 
during the last thirty years.” i 

On the and April 1909, the West End Watch Company filed 
the present suit against the Seeder They complained that 


B 28 
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0. ©. J, 
1910 


ew 


West Exp 


Warog Oo, 


v. 
BERNA 


ur watches, trusting they will extend to ue— Winga Co, 



























a8 THE BOMBAY LAW REPO 


0. © J, “ The defendant company in ordor to boenoff 
plaintiffa, and in order to induco the plaintifi 
1910 they were the real sellers of the plaintiffs’ watoha 
: aa ‘and in order to induce the plaintiffs’ customers tc 
ee cn in order to pass off their goods as the plaintiffs 
D to do business in the name of the Berna Watoh CY 
BERNA ment of the said Mr. Louis Droz,... The defenda, 
Warton (lo, caused to be printed on the circular (supra 
— of the plaintiffs’ trade marks an Eagle holdi 
circular device which is an imitation of trade-nl 
Watches, In short, the whole object of the ciroular 
Burmese public to believe that the plaintiffs have 
as the defendant Company’s Watches, and that tha 
now going to’ sell them direct to the publio and thad 
for sale are the same watches which have acquired 
India as Berna Watches... The defendant Company's 
different and inferior in construction and quality to the ¥ 
sold as Berna Watches by the plaintiffs, The watohes known 
referred to in the circular were the plaintiffs’ own property 
agsuch, The plaintiff’s business was their own business ang 
agents for the defendant company or any one else, The quality § 
the plaintiffs formerly sold as Berna Watch is now sold as Railway 
and Secular Watch but is still known and ordered by customers as 
The defendant company have been and are now imitating the plaintiff’ 
mark of the Eagle -with a watch in its beak and a Star and W. in a girole 
Berna Swiss made on their top.” “a $ 
f The plaintiffs further complained ’as follows :— 
‘The defendant company with the objects aforesaid sell and expose for. 
sale their watches in boxes in all respects the same as the boxes used by the 
plaintiffs for their watches, The gold stamping on the top of the defendant 
company’s boxes is an exact reproduction of the gold stamping on the top of 
the plaintiffs’ boxes except that the word ‘Berna’ has been substituted for 
‘West End’... The plaintiffs say that the object of the defendant ‘ company 
jn imitating the plaintiffs’ box is to induce the public to believe that they are 
buying from the defendant company the same watches which the plaintiffs 


previously sold as their agents and in fuct to pass off their goods as the goods 
of the plaintiffs.” 


The plaintiffs, therefore, prayed that the defendant company 
be restrained by injunction from publishing or issuing the 
circular letter, and from selling or exposing for sale any 
watches in boxes complained of; that the said company be 
restrained from using on their signboard, circulars, catalogues, 

` watches or elsewhere in their -watch-trade, any colourable 
‘imitations of the plaintiffs’ Eagle, Locomotive, Berna Swiss 
Made and Star and W. ina circle; that they be restrained from 

' using the word “ Berna” on their watches or in their business 
jn such a manner as to lead or be likely tọ lead the public to 
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nt company’s watches were the watches 
sold by the plaintiffs or that the de- 
usiness was the business hithertofore 
tiffs; and that the defendants be re- 


fendants’ agents or that they were 


eir agents. 
eir written statements denied the 
st them by the plaintiffs, 


9, Russell J.,on motion by the plaintiffs, 
injunction in the following terms :— 


ntil the final disposal of this suit.the defendants their 
be and they areand each of them is hereby restrained 
ing for sale any watches in boxes of which the one pro- 
plaint herein and marked D isa specimen and it is further 
defendants their servants and agents are similarly restrained 
g or issuing the ciroulars which are marked as Exhibits A and 
nt herein and it is further ordered that the defendants their 
d agents are similarly restrained from using on their sign boards 
catalogue watches or elsewhere in their watch trade any colourable 
ns of plaintiffs’ following trade-marks namely (1) Eagle (2) Locomotive 
8) Star and W in a circle and it is further ordered that the defendants 
servants and agents are similarly restrained from publishing and repre- 
ting that the plaintiffs have been selling their watches as the defendants’ 
ents and it is further ordered that the defendants their servants and agents 
are similarly restrained from publishing and representing that they are now 
` carrying on as principals the business which the plaintiffs formerly conducted 
as their agents or that the defendants’ business has anything whatever to do 
with the plaintiffs’ business and it is further ordered that the defendants 
their servants and agenta are similarly restrained from publishing and repre- 
senting that the defendants’ watches are the same as the plaintiffs’ Berna 
watches and it is further ordered that the defendants do keep precise and 
accurate accounts of all the watches they sell from this date until further 
orders bearing the word Berna upon them, 


The suit was finally heard by Scott C. J. 


Bahadurji and Jinnah, for the plaintiffs. 
R. D. N’ Wadia and Davar, for the defendants. 


Scott C. J.—The plaintiffs sue to restrain the defendants 
from using and imitating various trade symbols alleged to 
belong to the plaintiffs and from representing that the defend- 
ants’ business is the business carried on by the plaintiffs. 

At the commencement of the hearing eighteen issues were 
proposed, very few of which touched the real questions in the 
suit. The first ten of those issues were founded on various state. 


Is a business which the plaintiffs Wa 


ting that the plaintiffs had been selling Watox Co. 


v. 
BERNA 
TCH Co. 
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0. © J. mentsin the narrative of facts contained 
1910 | accordance with a practice which has 
~~ Side of raising a number of issues whic 

Wesr Ixo questions in the suit but only various 
Warog Oo. fact upon which there is not agreeme; 
Bark a The effect is very embarrassing and th 
Warog Co. condemned by trying judges. In m 
Scott 0. J confined to questions of law arisin 
-— ` such questions of fact as it would be 
to frame for decision by the jury in a j 

England. 

Having eliminated ten issues the Cour 
they do not specifically cover the questio 
the suit, which are, in my opinion, as will 
judgment, whether the plaintiffs have aband 
popular trade symbol and whether the defend 
properly represented that their business is the bu 
on by the plaintiffs. 

At the outset it is necessary to trace the history o 
tiffs’ firm in relation to the Watch Factory at St. Imier 
now the property of the defendants. In 1884 a watch b 
the name of which in 1887 became the West End Watch 
was started in Bombay by the Swiss firm of Droz and Co. 
one Charpie. Droz & Co. were the owners of a watch facto 
at St. Imier and it was chiefly their watches which were sol 
by the West End Co. Charpie retired in 1887 from the 
Bombay firm which then became the property of Droz & Co. 
exclusively, and so remained until 1891 when A. Amstutz was 
introduced as a partner with Droz & Co. In 1904 Droz & Co., 
the exclusive owners of the St. Imier Factory, got into difficul- 
ties and converted their manufacturing business into a Joint 
Stock Company under the name of the Fabrique D’borlogerie 
Berna. The West End Watch Co. supported the flotation by 
taking upa Jarge number of sharesin the new Company, 

At the same time the firm of Droz & Co. retired from the 
West End Watch Co. and their interest therein was purchased 
by A. Amstutz and Constant Droz, the younger of the Droz 
brothers who are interested in this suit. 

The result of this arrangement was that the owners - of the 
St. Imier factory no longer had any interest in the West End 
Watch Co, but the partners in the latter firm were interested 
in the factory as large shareholders and by covenant with the 
Joint Stock Company became entitled to the monopoly of all 
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ry sent to India for a periodiof ten years. 
ory did not prosper, and in or about 
o liquidation. The liquidators carried 
st 1908 when they agreed to sell it to 


Goumois and Louis Droz, the elder 


ted or employed in the St. Imier 
that the ill success of the Fabrique d’ 
ant of support from the Bombay firm 
they were very dependent. Atany rate 
plained in the year 1907 of the watches 
story and began to import watches largely 


e importance of the Bombay connection De 
re buying the factory wrote to the plaintiffs (Ex. 
rth of August 1908, as follows :— 


eference to the conversation L had the pleasure to have the other 
Mr, Amstutz I have the hononr to inform you that I am on the 
buying the Fabrique Berna. Before deciding definitively however t 
approach you once more because I have been able to ascertain that up 
e present year you were one of the best clients of this factory. 
have already given you express assurances as to the improvements which 
ám anxious to make to the products of the Berna and as your dissatisfaction 
arises from the defects you have found in those products it appears to me 
that there should be nothing in the way of our continuing the business rela- 
tions which you entertained up-to recently with the Berna since I give you the 
assurance that Iam able to remedy the defects in question, I am of opinion 
that the Indian market is necessary to the vitality of the Berna and Lam per- 
‘guaded that it would be to the mutual interest of both our houses if yours 
were to resume the old relations with the new house, 

In fact I would be pleased to know— 

(a) If I can positively count upon you to be my regular customers for the 
articles which you previously took from the Berna, 

(b) From what date you could eventually give me your regular orders,” 


Amstutz replied, by Ex. A 4, on the 13th August, that they 
were willing in principle to reserve a part of their orders for 
the eventual successor of the Berna, but that it would first be 
necessary for the latter to give an idea of what he was going 
to manufacture and what improvements he was going to make 
to the calibres and qualities the West End Watch Co, were 
taking from the Berna. 

In the following month it appears from į Ex. 1 3 that the 
relations between De Goumois and Amstutz had Lecome strain: 


aat 


0. ©. J. 


1910 
—_ 


West END 


h the promoters appear to have been Warton Co. 


v. 
Brena 


above mentioned, who had all his Wiron Co. 


Scott C. J. 
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ed in consequence ofa dispute as to 
‘Berna’ in connection with the sale o 
De Goumois hadcomplained to th 
tive vendors, that Amstutz had de 
De Goumois from using the word in 4 
warned Amstutz that, ifhe harassed 
would take severe measures against } 
To this Amstutz replied that his fi 
by all means the ownership of the 
mark on the basis of a twenty years’ ust 
nate one of their qualities of watches. 
The history of the use of the word ! DE 
with watches sent from St. Imier to the pla 
is as follows. 
In the year 1887 a trade mark was design 
at St. Imier consisting of a bear and flag 
t Berna’ and was marked on new watches sent to 
bear was objected to by the West End Watch Co. as i 
Indian tastes and was quickly abandoned for the Ind 
The word ‘ Berna,’ however, was used on a certain q 
watch, and in 1901 was included in a new trade-mark, ré 
ed by Droz & Co. in Switzerland in that year, consisting of 
concentric circles, the inner being occupied by a star 2 
crescent and the outer by the words Berna and Swiss Madé 
This mark has been transferred on the Swiss Registry to the 
successive owners of the Factory including the defendants, and 
the defendants have also registered another mark with con- 
centric circles the inner being occupied with the ¿initials B W 
and the outer with the words ‘Berna Watch Co. Swiss Made.’ 
Watches bearing the word ‘Berna’ on the dial whether alone or 
in the star and crescent trade-mark above described were styled 
Berna watches in the plaintiffs’ catalogues, exhibited in this case, 
for the years 1897 to 1907 inclusive. The watches so designated 
may bë roughly described as the twenty rupee quality watches. 
In the extra edition of the plaintiffs’ undated catalogue No. 
43, which I take to have been published in the latter part of 
1907, the Berna is called the Berna or Service Watch, the alter- 
native designation being explained by the following remark:— 


“We take this opportunity of informing our customers that the name 
‘Berna’ will be ehanged to ‘ Service’ as soon as our present stock of these ' 
watches is sold out, The trade-mark will in other respects remain unaltered, 


` This alteration of the name is done to seoure a trade-mark which cannot be 


imitated in India or claewhere’’, 
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in the same terms as regards these O, C. J. 
6 No, 46,(the succeeding Catalogue 1910 
ich is the last one produced and s 
atter part of 1908, there is no.Berna Weer Exp 
its place the ‘Secular,’ which is ine Watcx Co. 


, 1, 
g remarks: Barya 


33 of watches which we were formerly selling Warea Co, 
atches as the latter were watches which were Soott C.J 
had become somewhat out of date.” au a 


rna’ to ‘Service’ and ‘Secular’ is rather 
y the plaintiffs and the defendants :— 


plaintiffs discovered that the word “Berna” as used 
many years in India had without their knowledge been 
y Droz & Co, as a trade-mark in Switzerland and the plain- 
nge the name of the particular quality of watch marked 
ailway Service” and “Secular” and they notified in their 
hange of name, The plaintiffs however continued to receive 
e orders for Berna watches, (Plaint), 

egations contained in para 9 of the plaint are absolutely untrue, 
en the said Constant Droz was in Switzerland he told Louis Droz, 

atp of the Council of administration of the said Fabrique Company, 

the word Berna kad been the registered trade-mark of the Fabriqua 

any the plaintiffs had resolved to change the mark Berna on the watchea 

rted by them into “ Railway Service” and “Secular”. The change was 

his instruotions accordingly made from the year 1907, (Written statement), 


The plaintiff Constant Droz, however, is not prepared to deny 
that a conversation, such as is alleged in the written statement 
and sworn to in evidence by Louis Droz, did take place. Such 
a conversation is, moreover, consistent as regards the change 
to ‘Service’ with the remark in Catalogue 43 extra edition. 

I have come to the conclusion that the real reason of the 
change was the certainty that the plaintiffs had that they 
would have to sever their business relations with the F actory 
at St. Imier (which it may be noted is referred to by Amstutz 
on the 13th August 1908 (Ex. A. 4) as the Berna) and their 
desire to have a mark for their twenty rupee quality watch 
which would not involve them in controversy with the re 
gistered owners of the mark ‘ Berna’ in Switzerland. 

On the 4th of November 1908, the new Company, started by 
De Goumois under the English name of the ‘Berna Watch Co.’, 
took an assignment of the factory and its properties, and on 
the 6th of November Louis Droz, as representative of the new 


Company, came to Bombay and opened a place of business, 


224 . 
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Waroux Co. 


Soott C.J, 


‘the Berna watch, that the name Berna came 
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He then prepared and issued a circular 
in which, on behalf of the defendant Q 
the plaintiffs as the defendants’ agent 
watches made at the St, Imier Factory 
claimed that Berna Co.’s watches sho 
their former sole agents-importers ( 
the defendants had decided to get rid 
to deal directly themselves. Referenc 
of the circular to every wearer of om 
watches in use in India and every ma 
Berna watch. 

The immediate result of the circular was ¥ 
the 2nd of April 1909, of this suit by the pla 
that one of the qualities of their watches wa 


the public in India and Burma a particular qua 
imported and sold by the plaintiffs, and that thoug 
has been changed by the. plaintiffs they have con! 
receive orders for Berna watches. 

The plaintiffs’ case, therefore, as originally framed, was 
upon acquisition by user in India of the name Berna asa t 
mark. This is a case which is not affected by the succes 
registration in Switzerland of the Berna trade-mark as apped 
ing on the plaintiffs’ watches by the different owners of the 
St. Imier factory: see Rey v. Le Couturier (2). 

That the importer, who by advertising and pushing the sale 
of goods under a particular mark secures a wide popularity 
for the mark in relation to the goods sold by him, is entitled 
to the protection of the Court for that mark in the country of 
importation, even against the producer of the goods, has been 
recognised by this Court in the unreported case of Damodar 
Ruttonsey v. Hormusji Adarji(#) and by the Madras High 
Court in Lavergne v. Hooper(®). 

Although the word ' Berna’ originated with the manufac- 
turers, it is proved that buyers in India are not interested to 
inquire at what factory imported watches may have been 
made. Importing firms have acquired reputations by selling 
and advertising watches of grades suitable to different classes 
of Indian buyers, and by taking care that all but the very 
cheapest watches are properly regulated before they pass to 
the buyers. Amongst importing firms the plaintiffs’ reputation 
(1) [1908] 2 Ch. 715. (3) (1884) L l, R, 8 Mad, 149, 154, 
(2) Appeal No, 942 in Sait No, 69 of 1899, 
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any. It is contended that the plaintiffs 0. €. J. 
na as a trade-mark because it isalways 1910 
ith the name West End Watch Co. oa 
upon the decision in Richards v. Wrst Eyp 
ourt was only concerned with the Wares Co. 
ad been “ used as a trade mark ” in en 

s. 10 of the Trade Marks Registra- Witos Co. 
has no application here. The fact 
mark always uses it in conjunction 
t conclusive to show that the word 
edasa trade-mark or that the user 
in it asa trade-mark. Thus in Brakam 
in Lavergne v. Hopper(3) the successful 
s used their own names in conjuction with 
, SO far as I am aware, the general practice. 

, 1 think, establishes that the word ‘Berna’ had 
of suit been associated in the minds of watch 
dia with a very popular grade of watch sold by 
s, and it follows that, if there has been no abandon- 
e plaintiffs are entitled to an injunction against any 
ersons importing and selling watches under that name 
ithstanding that the plaintiffs’ name has, in addition to 
word or trade-mark Berna, always appeared on every one 
their watches and is well-known to all dealers, 

I propose, therefore, to discuss whether the plaintiffs have 
abandoned their right in the name Berna asa symbol of a 
particular quality of watch sold by them. The matter is by 
no means settled by a reference to the declaration of Ams 
tutz that his firm would claim in India by all means the 
ownership of the word Berna as a trade-mark, for there can 
be no property in a trade-mark in gross apart from goods 
of which it has become the symbol: see Thorneloe v. Hill (4), 
The question of abandonment is one of intention to be inferred 
from the facts of the case. See Mouson & Co. v. Boehm (5) and 
Lavergne v. Hooper). 

In the first place the declaration of Amstutz may be met 
by the statements in the catalogues to which I have above 
referred in discussing the use of the word Berna prior to suit. 

Passing now to the other evidence on the point I gather 
that owing to the conservation of Indian buyers the efforts of 


Scott C. J. 


(1) [1891] 2 Ch. 522, 543. (4) [1894] 1 Ch. 569, 577, 
(2) (1863) 1 H. & M. 447. (5) (1884) 26 Ch. D. 398, 405. 
(3) (1884) L L, R. 8 Mad, 149, 154. (6) (1884) I. L. R. 8 Mad, 149, 154, 


R 29 


«, 0.0. J. the plaintiffs to substitute watches nargi 


Wrst Env as I can judge, interfered with the pla 
Warcx Co. discontinue the use of the word ‘Bern 


Waton Co. orders for t Berna’ or ‘Secular’ h 
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those named ‘ Berna’ were not at onc 
culties encountered in carrying out th¢ 


Baksh Elahi, the Calcutta dealer, 


watches. He has no Bernas in sù 
` lars, but they are only taken by ti 
can read do not buy Seculars. In 
that the plaintiffs had discontinued thd 
tried to sell some of the defendants’ W 
asking for Bernas but they would not buy | 
. watches were not West End Co.’s Bernas. 

The Lahore dealer, Tricumlal Lalla Motil 
sent by him to the plaintiffs company as late 
November 1908 for Berna watches, but he also sd 
plaintiffs have for the last two years invariab 
Seculars or Railway Service in execution of suc 
He would now ask a wholesale dealer asking for 
whether he wants West End Co.’s Bernas or Berna Watcl 
Bernas. 

The Delhi dealer, Dhanamal Goela, proves many orders ( 
D. and E.) sent for Bernas to the plaintiffs during 1908, rgo% 
and 1910, but it is only in the rgro orders that he shows by 
ordering Berna-Secular that he is aware of the new name 
introduced by the plaintiffs in place of Berna. 


The evidence of Mohundas Kamalsey, the other large dealer, 
is not very intelligible, but he seems to attach great value to 
the name ‘ Berna’ in connection with the plaintiffs’ watches 
and says he finds it difficult to sell ‘ Secular’ watches to. illite- 
rate people, (whichis the reverse of Elahi Baksh’s experience). 

The evidence of the plaintiffs themselves establishes that 
their large customers, the Traffic Superintendents of the 
Oudh and Rohilkhand and the N. W. Railways, continued to 
order ‘Berna’ watches fur guards throughout 1908 and 1909 and 
into the present year, the orders being almost invariably execut- 
ed by the supply of tne ‘Railway Service’ watch (See Ex. M, de 
bene ). 

The last order for ‘Bernas’ was given by the plaintiffs 
to the St. Imier factory in 1907, and the date of the last invoice 
for Bernas sent to the plaintiffs from that factory was 30th 
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.). The watches soinvoiced would-be 0, 0. J.. 


E1908; 1910 
date of the institution of this suit r31 <~ 
were satisfied by the supply of Bernas, Wssr Hyp 
t and March rgroonly thirty Berna W47# Co. 
wholesale dealers. . Buan A 
aree weeks after the institution of this Watoa Co. 
from adealerat Neemuch an order Scott G. J. 
tches. Constant Droz then made the — 
gard to it (Ex. 9) :— 
e any more, these (i. e, Railway Service) are the 


its stead to all the Railway and Government offices. 
dern construction, eto. ete”. 


said, a few ' Berna’ watches still on hand but 
nnot be easily ascertained from the stock-book. 
efore, be taken that the plaintiffs’ stock of Berna 
ractically finished. 

nclusion at which I arrive from this evidence is that 
tiffs for the last three years both in their dealings 
e supplying factory and with their customers evinced 
leàrly and consistently their intention to abandon the 
e‘ Berna’ asa quality mark for their watches, and it 
llows that they can no longer claim any exclusive title to 
the use of that name either alone orina trade-mark with 
concentric circles. 

The plaintiffs’ case for relief, however, does not altogether 
fail with their inability to make out an exclusive title to the 
word or trade-mark ‘Berna.’ They complain that the defendants 
have been representing that they are now carrying on a business 
which was formerly carried on by the plaintiffs as their agents, 
in proof of which the circular of February 1909 is referred to. 
This circular is admittedly indefensible and the defendants 
have offered to destroy it. The plaintiffs also rely on an adverti- 
sement in a Rangoon paper of the 13th November 1909, which 
wasinserted by the defendants’ agent Danker and is shown to 
have had the approval of Louis Droz, the defendants’ repre- 
sentativein Bombay. (See advertisement Ex. A 2 and Ex. Q). 

The watch figured in the advertisement isa new watch in- 
troduced recently by the defendants under the name of Berna 
New D. P. having a new adaptation of an old movement not 
found in the watches theretofore known in India as Berna 
watches through the business dealings of the plaintiffs. 
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0. 0. J. 
1910 
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West Bo is wholly false as regards the defendan 
Warton Co. iscopied verbatim from the plaintiff 


v. 
BERNA 


VW arcu Co. The relation of the defendants 


Scott C. J 


- ‘word Matchless was adopted by the plaintiffs as distinctive 





























The advertisement is, however, head 
Berna’ and includes a statement as td 
the watch by certain Railway Compan 


No. 43. 


advertiser, were those of principal ar 
buy from the defendants but received 
bound to remit the proceeds when sold 
month. The advertisement though pai 
approved by Louis Droz who said the de 
Rs. 10 per month towards the cost of the am 
lated into the Burmese language (see Ex. Q$ 

In my opinion the advertisement is both `a 
sentation as to the business an | goods of the de 
breach of the injunction of the 6th April 1909 where 
dants, their servants and agents, were restrained from 
or representing that the defendants’ business has 
whatever to do with the plaintiffs’ business. 

Other complaints of the plaintiffs relate to the 
known as The West End Co. with Eagle and The Mat 
with Locomotive. As to the first it is sufficient to say tf 
the evidence does not disclose that the Eagle mark has acquired 
any reputation among Indian buyers, and that the defendants 
are only usingan eagle mark without the words West End Co. 
As regards the Matchless with Locomotive, it is common. 
ground that the Locomotive mark is publici juris and that the 


fromthe word Maxim whichin combination with a Locomotive 
was a registered trade-mark of the factory in Switzerland 
which has now passed by assignment to the defendants. In 
my judgment no case of passing off has been made out against 
the defendants in respect of either of these marks. 

The plaintiffs also complain that the defendants are imitat- 
ing the boxes in which the plaintiffs’ watches have generally 
been sold. These are red boxes, having a representation 
stamped on them of the St. Imier Factory together with re- 
productions of certain medals awarded at Exhibitions for pro- 
ducts of the St. Imier Factory. The evidence does not satisfy 
me that buyers attach any importance to these boxes. If 
there were such evidence it is doubtful if the Court would 
grant relief to the plaintiffs in respect of them now that their 
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the St. Imier Factory have ceased. 
onsumed in the discussion of various 
n Switzerlandin the: years 1901, 1904 __ 


uestion whether the defendants are 


by the plaintiffs. The defendants 
in India only if the plaintiffs abandon- 
abandonment is established the Swiss 
them to assign the Berna trade-mark 
utely, can be of no assistance to them. 
the plaintiffs for an injunction restrain- 
Company, their servants, agents, travellers, 
es tespectively, from in any manner represent- 
or procuring to.be represented or doing any- 
alllead to the belief that the defendant Company 
r are carrying on the business carried on by the 
rare the successors in business of the plaintiffs, and 
loying using or circulating or causing to be employed 
circulated any circulars, notices, or advertisements which 
in*any manner represent or lead to the belief that the 
ndant Company are carrying on or have succeeded to the 
siness of the plaintiffs. 

The plaintiffs will have their costs of suit up to and includ- 
ing the first day’s hearing, and must pay to the defendants 
costs of four days’ subsequent hearing. Each party must bear 
their own costs not otherwise provided for. 
Suit decreed. 


Attorneys for the plaintiffs: Captain & Vaidya. 
Attorneys for the defendants: Bicknell, Merwanjee & Romer. 
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they help the plaintiffs’ case. The Wesr Ewo 
dispute are the right to the use of Warton Oo. 


U. 


enting their business to be the busi- Wiron Oo. 


Soott C. J. 
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PEN l Before Sir N. G. Chandavarkar, Kt., 4 
February 13. > BALKRISHNA WAMNAJ 


v 


SHIVA CHIMA M} 


Decoree—Execution—Step-in-aid of execution— 
darkhast—lniermediate darkhast barred by 


A deccree passed in 1898 was sought 4 
its date and 1901. The fourth darkhast ¥ 
not decided by the-District Court till the and 
holder took a step-in-aid of its execution on 
the meanwhile, in 1904, a fifth darkhast was mada i 
the Subordinate Judge as time-barred, In 190 
was filed, but the lower Courts held it to be barred Ñ 
order passed in the darkhast of 1904: 

Held (1) that the right of the decree-holder to procedi 
the strength of the order dated 2nd August 1905 in his fA 
be affected by the order of the Subordinate J udge’s Court 
darkhast of 1904, because the latter was the order ofa lowe 
it was passed in a darkhast which could not have legal valid} 
as the darkhast of 1903 was kept alive by proper proceeding, 

(2) That, therefore, the present durkhast was in time. s 


EXECUTION proceedings. 


The decree under execution was? passed on the 22nd o 
March 1898. Between 1898 and 1901, three applications to 
execute the decree were made. , , 

In 1903, a fourth darkhast was filed. The Subordinate 
Judge found it in order and ordered -execution to proceed. 
The judgment-debtor appealed against the order; and:the 
District Judge arrived at the same conclusion on the and 
of August 1905. Acting under the order, the decree holder 
made an application on the roth of October 1906. 

In the meanwhile, the decree holder filed in 1904, a fifth 
darkhast to execute the decree. This darkhast was rejected 
by the Subordinate Judge on 15th of June 1905 as having been 
beyond time. There was no appeal against the decision. 

The present darkhast was filed in 1907. 

The Subordinate Judge rejected it on the ground that it 
was barred by res judicata on the following grounds :— 

*Becond Appeal No. 962 of 1909, passed by DÐ. D. Cooper, Subordi+ 
from the decision of F. X, De Souza, uate Judge of Bassein in Darkhast 


District Judge of Thana, in appeal No, 386 of 1907, 
No, 52 of 1909, confirming the order 
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the decree-holder laboured, and in my opinion 
bat the order passed by this Courton 15th June 
of 1904 as barred by limitation is erroneous, 
onsideration is not whether the order is passed 
ard being had to the fact that, there is no appeal 
f the jadgment-creditor to re-open the question 
till within time? I answer the question in the 


o judgment-oreditor argues that the finding of 
ellate Court in appeal No. 56 of 1904, that Dar- 
hin time is conclusive and that consequently both 
and the present darkhast must be held to be also 


r for the judgment-debtor uses this argument against 
He admits that the finding that darkhast No. 5 of 
ia conclusive between the parties but he argues that on 
d on the same grounds the finding of this Court whereon 
, that the next darkhast No. 460 of 1904 is beyond time is 
between the parties and that a fortiori the present darkhast ia 


ion is settled by Manjunath v. Venkatesh (L L. R. 6 Bom. p, 54). 
length of that raling I come to the conclusion that though the deci- 
is Court that darkhast No. 460 of 1904 is barred by limitation is 
erroneous, yet as it was allowed to be unreversed it operates as res 
“ta and therefore the question of limitation cannot now be re-opened. 
result is that darkhast No. 460 of 1904 was barred by limitation and that 
ortiori the present darkhast is also barred by limitation.” 

This order was on appeal confirmed by the District Judge 
on the following grounds :— 

“ There can be no doubt that if darkhast No. 460 of 1904 was barred by 
limitation the present darkhast also is equally so barred. I do not think that 
it is at this stage competent to the Court to re-open the question whether 
darkhast No. 40 of 1904 was or was not barred by limitation, because the 
finding of the Court thatit was so barred was never appealed against nor ques- 
tioned by way of review and hence it must be held to be binding inter parties.” 


The decree-holder appealed to the High Court. 


D. A. Khare and B. V. Desai, for the appellant.—The lower 
Courts were wrong in holding that the present darkhast was 
res judicata considering the fact that the appeal in darkhast 
No. 5 of 1903 was decided after the order in darkhast No. 460 
of 1904 was passed. We had applied to the Court below after 
the appeal was decided to take the darkhast on file. But the 
Court ordered us to file a fresh darkhast. The darkhast No. 460 
of 1904 ought to have taken as only a step in aid of execution. 


G. S. Rao, for the respondent No. 2.—The decree-holder 
not having taken steps to appeal against the order passed in 
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darkhast No. 4 of 1904 or to apply fog 
order corrected in view of the appellagiil 
darkhast No. g of 1903, that order on 


immediately preceding the present 4 
Judge having held whether rightl 
darkhast No. 4 of 1904 was time-bar 
not having taken any steps to correct 
every subsequent application was a for} 
junath v. Venkatesh); Mungul Persha 

J. R. Dhurandhar, for respondents No 


CHANDAVARKAR J.—The present dar 
been held by both the Courts below to be barrd 
by the order of the Subordinate Judge rejecti 
darkhast No. 460 of 1904 on the ground tha¥ 
barred. Though that might have been if this latter d 
the order thereon by the Subordinate Judge had stă 
we have here the fact that, at the time of that dark 
the order, there was an appeal pending in the Distrié 
against the order in the decree-holder’s favour direct 
ecution to proceeed in darkhast No. 5 of 1903. Thatewas 
appeal preferred by the judgment-debtor and the appeal Col 
upheld the order in the decree-holder’s favour on the znd 
August 1905. “The decree-holder’ had under the appellatd 
decree a right subsisting on that date to proceed in execution 
under the darkhast of 1903. As amatter of fact he did 
apply to the Court on the roth of October igo6. That was 
an application to take a step-in-aid of execution according to 
law and it was made within three years immediately preceding | 
the date of the present darkhast of 1907- The right of the 
decree-holder to proceed in execution on the strength of the 
appellate Court’s order in his favour could not be affected 
by the order of the Subordinate Judge’s Court passed in the 
darkhast of 1904, because the latter was the order of a lower 
Court and it was passed in a darkhast which could not have 
legal validity so long as the darkhast of 1903 “was kept alive 
by proper proceedings. Therefore, the order appealed against 
is set aside and the Subordinate Judge is directed to allow 
execution in the darkhast of 1907. The respondents must 
pay to the appellant the costs throughout of this darkhast. 


Order set aside. 
(2) (1882) L. L. R,6 Bom, 54. (2) (2881) L. R. 8 L A, 128, 
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t., Chief Justice, and Mr. Justice Batchelor. 


LAL RANCHHOD 
ve. 
AI HEMABHAI.* 


of 1882), Secs, 268, 274— Decree —Evecution— 
uary mortgage with possession—Aloney-—lecrea 
ıt and sale of the mortgage-debi—Practite and 


a purely usufructuary mortgage with possession 
editor of the mortgagee, having obtained a money 
attached the mortgage-debt under s, 268 of the Civil 
882 and at the Court sale purchased it himself. The 
o recover the possession of the lands :— ° 

e mortgage in question was purely usufructuary there 
ue from the mortgagor which could be attached under s. 
il Procedure Code of 1882; and that, therefore, the attach- 
e gave the creditor no right to possession of the mortgaged 


also, that in the case ofa purely usufructuary mortgage, where 
‘was no debt payable by the mortgagor, the procedure by attachment 
r g 268 of the Civil Procedure Code, 1882, was inapplicable: the 
Ocedure should be by attachment, under s. 274, of the interest in im- 
oveable property and its sale in accordance with the provisions of the 
Code. 


Surr to recover possession of lands. 

The lands in dispute were mortgaged with possession on the 
roth of February 1894, for Rs. 750 by one Batha Samal, to one 
Shankar Bapuji. The mortgage wasa usufructuary mortgage; 
and under it the mortgagor could pay off only the mortgage 
` amount at the end of ten years. 

Shankar Bapuji remained in possession of the property till 
his death which took place in November 1902. The property 
then passed into the possession of his brother Jiva Bapuji 
(defendant No. 3). 

In 1904, one Manilal Ranchod sued Jiva Bapuji and obtained 
a money-decree against him on the 29th July 1904. In execu- 
tion of this decree, the creditor attached the judgment-debtor 
Jiva’s mortgagee’s claim as a debt under s. 268 of the Civil 





*Gecond Appeal No. 707 of 1909, versing the decree passed by Madhav 
from the decision of J. L. Thakor, lal Jhaverilal Yajnik, Supordinate 
Judge of the Small Causes Court, Judge of Umreth, in Civil Suit No. 
with appellate Powers, at Ahmeda- 96 of 1905, 
bad, in Appeal No. 216 of 1907, re- 
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Mantuan ed from one Hemabhai (defendant N 
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MoriDHaT death he had assigned their rights i 
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gave an application in those proceedi 
had taken the mortgage of 1894 with 


appeal by his son Motibhai (responds 


Hemabhai for the said debt, and tha} 
terest of theirs rera TEE ia. the lands 
formal deed of sale was passed by J 
darkhast came to nothing. 

The decree-holder Manilal then filed å 
attached Jiva’s rights in the lands as a 
They were sold under s. 297 and the de 
purchased them for Rs. ror. He paid the p 
the officer holding the sale and obtained a recti 
roth September 1905. 

On the zth March 1906, Manilal filed this suit Ù 
mortgage-money by sale of the mortgaged propd 
recover its possession. 

The Subordinate Judge decided the suit in plaintif 
by holding that he was entitled to recover possession 
lands. 

On appeal, this decree was reversed and the suit dismis 
by the lower appellate Court, on the following grounds :— 


The learned pleader for the appellant has contended that the mortgagee’s 
rights were an immoveable property and that its attachment and sale should 
have been as such and the purchaser of such rights cannot prove his title except 
by asale certificate. He cited the cases at 9 Bom. H, O. È. A. C, J. 64; 10 Bom, 
H. C. R. 425, 4 Bom. 155. On behalf of the respondent No.1 no authority 
has been cited but I have been referred to commentary on 8,65 of the 
present Code of Civil Procedure by Woodroff and Ameerali pp. 304 to 807, 
Ihave been able to find nothing there which may help him. Section 65 is 
concerning nothing of the purchaser’s title to immoveable property, sold in 
execution of a decree, where such sale has become absolute, On the contrary 
at p. 306 I find it said “ the certificate was, as before, only evidence.” In the 
casos at 12 Cal. 805, 18 Mad, 437, 15 All. 134, 18 All. 469 and 19 Bom, 121, mort- 
gagee’s rights were attached asa debt under s. 268 and sold as such and the 
purchasers were held entitled to enforce the security. But in all those cases - 
the mortgagees were without possession or the mortgagee was not in posses- 
sion, Here it was notso, Here the mortgage was with possession and was 
ausufructuary one which does not give a right for sale of the mortgaged 
property and the mortgagee was in possession, It can thereforebe distinguish- 
ed from those cases. A mortgage with possession and too an usufructuary 
one, is beyond doubt to my mind, immoveable property and an interest in im. 
moveable property. Such a mortgagee’s rights in the mortgaged lang- should 
have been attached as immoveable property under s, 274 and sold ag 
































MBAY LAW REPORTER. 


there was no confirmation of the sale by the 
ertificate ag was in one of the Allahabad cases 
1 confirmation of the sale by the Court and 
achment and sale as a debt may perhaps be 
ere the purchaser respondent No.1 was him- 
none else to blame for failure in his suit. 
lity and he as purchaser, got no title to 


to the High Court. 


ppellants.—The lower appellate Court 
t the plaintiffs would not receive pos- 
as they purchased the mortgage-claim, 
it the right of the possession of the mort- 
mortgage the principal is the debt and the 
is only an incident of the debt. The debt has 
tchased by us. And on the authority of Baldev 
rvadi y. Ramchandra Balvant Kulkarni); Tar- 
th v. Bai Kashi); Appasami v. Scoti(s); Deben- 
+ Mandel v. Rupp Lall Das(4), I submit that the 
the lands which is the incident of the mortgage trans- 
passes with the debt. 
'A. Shah, for the respondents.—I PET the assignee 
he rights of mortgage under the mortgage-bond of 1894. 
submit that the decision of the lower appellate Court is 
right. 
The cases relied upon by the appellants are cases of a simple 
mortgage in which we have the debt and security of the lands, 
All the cases are’ discussed in the judgment in Tarvadi Bhola- 
nath v. Bai Kashi) and it would be clear therefrom that the 
principle of the rulings would apply only to simple mortgages. 
The cases of mortgage with possession and usufructuary mort- 
gage would be quite different and would not be governed by 
the said rulings. 
In the. present case, the mortgage is a purely usufructuary 
mortgage. The mortgagee has no right to callin the money 
_ ands. 72 of the Transfer of Property Act would make 
it clear that the mortgagee has a right to the lands only 
and not to demand the amount paid by him. Such an interest 
would be clearly immovable property under the General Clau- 
ses Act (X of 1897). 
(1) (1893) L L., R. 19 Bom, 121. (4) (1886) L L. R. 12 Cal, 546. 


(2) (1901) I. L, R. 26 Bom, 305. ` (5) (1901) I, L. R. 26 Bom. 305. 
(3) (3885) L L..B.9 Mad. 5. : 
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Scott C. J.—The respondent No. 1 
rights of a mortgagee under a mortgag 
year 1894. The bond created a usufi 
possession and provided as follows: 

“The field is given in mortgage on receiving 
The money bears no interest and no reni 8 
period is fixed at ten years. You may cu 
during this period. I have no right thereto} 
period when I repay the principal sum on thd 
in which 1 have received the sum you may give 
that year, Youshould'pay dues &c. and enj 
causes obstruction or hindrance then J. am to be 
due in such manner as you may ask me to be answ 

According to the rulings of this Col 
created a purely usufructuary mortgage 
mortgage of the character referred to in Para: 
vao(1), It created no debt in respect of which! 
could be sued except in the event of a breach of 
for quiet enjoyment contained in the bond. This bé 
was no debt due from the mortgagor which could b 
under the provisions of s. 268 of the Code of 1882. 
tiffs, however, as the holders of a money-decree agai 
assignor of the respondent No. 1, purported to attach a 
of Rs. 750, due by the mortgagor to the original mortg4 
whose representative was the plaintiffs’ judgment-debtor, at 
having so attached the so-called debt, it was sold in executiol 
and purchased by the plaintiffs. 

It is contended on behalf of the respondent No. 1 that the 
attachment and sale gave the appellants no right to possession 
of the mortgaged land for which he sues, and that argument 
found favour with the learned Judge of the lower appellate 
Court. 

Weare ofopinionthat the lower Court’s decision is correct. 
In the case of a purely usufructuary mortgage where there is 
no debt payable by the mortgagor, the procedure by attach- 
ment under s. 268 is inapplicable. The procedure should be 
by attachment, under s. 274,of the interest in immoveable 
property andits sale in accordance with the provisions of 
the Code. , 

The pleader for the appellants has, however, relied upon the 
decisions of this Court in Baldev Dhanrup Marvadi v. 
Ramchandra Balvant Kulkarni (2) and Tarvadi Bholanath v. 


(1) (1909) I. L. R, 34 Bom. 128, (2) (1893) I. L. R, 19 Bom, 121. 
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h the decisions of the Madras High A. O0. J. 
coii (2) and of the Calcutta High Court 49,4 
ndelv. Rup Lall Dass (8) were followed. cna 
however, that the learned Judges in Mantua 
Tarvadi Bholanath v. Bai Kashi were v. 
eir decision was based upon the Morrenar 
was a mortgagee under a simple Scot: C.J. 
possession, and upon that ground ~——_ 

r cases which we have referred to 

om that now before us. 

the decree of the lower appellate Court 

1 with costs. 

Decree confirmed. 


il Soott, Kt., Chief Justice, and Mr. Justice Batchelor, 


EKNATH RANOJI FALKE © 1911 


vyd 
Ds February 11. 
RANOJI BOWAJI FALKE.* 


ocedure Code (Aci V of 1908), O. XXIII, O. XVI, r. 11—Suit, with- 
awal of—Appeal, presentment of— Withdrawal of suit after appeal pre- 
ented—Praoctice and Procedure, 


A suit to recover possession of lands was dismissed by the Court of first 
instance, The plaintiff preferred an appeal, but before the appeal was admit- 
ted he applied, under O. XXII of the Civil Procedure Code, 1908, for leave 
to withdraw the suit and bring a fresh suit, The application was heard and 
granted by the District Judge without giving notice to the defendant, 
On appeal by the defendant :— 

Held, (1) that the duty of the District Judge upon the presentation of 
the appeal was either to dismiss the appeal without sending notice to 
the respondent or to adjourn the hearing and, if the appellant did not 
appear, to dismiss the appeal ; 

(2) that there was no provision allowing the District Judge to entertain 
an application the effect of which was to get rid of the decree of the lower 
Court without any notice to the decree-holder and without any hearing 
of the appeal ; 

(3) that the course taken by the District Judge was not sanctioned by 
the provisions of O. XXIII, which contemplated the pendency of the suit 
and which did not apply where the suit had been disposed of and a decree 
passed in favour of the defendant. 


*Oivil application No. 221 of 1910 No. 210 of 1909, 
under Extraordinary Jurisdiction (1) (1901) I. L. R. 26 Bom. 805, 
against the decision of H. L. Hervey, (2) (1885) I. L. R. 7 Mad. 5. 
District Judge, Sholapur, in appeal (3) (1886) IL. L. R. 12 Cal. 546, 


238 


A. 0. J. 


1911 


y 


EKNATH 
v. 
Rawosr 


























THE BOMBAY LAW REP 


SUIT to recover possesion of lands. 

Ranoji sued his son Eknath to recov 
alleged that in about 1888, there was a 
family property between him and his t' 
Eknath (the defendant). At this par 
a third share in the property. He 
share and cultivated it till 1906. 

On the 7th of July 1906, an agreem 
Ranoji and Eknath by which the formå 
lands in the sole management and vahid 
in consideration thereof the latter agreed 
Rs. 50 for maintenance. The terms of t 
reduced to a writing (kararpatra). 

Ranoji brought this suit in 1908, alleging tN 
defendant did not pay the amount of maintenan 
he (the son) was bound to restore the lands to h 

The defendant contended in his written sta¥ 
alia, that the plaintiff was not entitled to demand 
of the lands, and that he was willing to give him the 
of maintenance which had been agreed upon and wh 
plaintiff had wrongfully refused to accept. 

The Subordinate Judge found that the hararpaira ° did 
give the plaintiff an option to recover the possession of % 
lands from the defendant: and that his remedy was to ra 
cover the maintenance if not paid by a civil suit against the 
defendant. .He, therefore, dismissed the plaintiff’s suit. 

The plaintiff preferred an appeal to the District Court, 
where it was fixed for hearing under Order XLV, r. rr of the 
Civil Procedure Code, 1908. Before it was so heard, the 
plaintiff applied to the Court, under O. XXIII of the Code, 
for leave to withdraw ‘the suit and bring a fresh suit. This. 
application was heard by the District J udge without any 
notice to the defendant. He passed the following order: 
t Appeal dismissed with costs. Plaintiff (appellant) having 
‘been granted permission to withdraw from the suit, with 
liberty to institute a fresh suit.” 
The defendant appealed to the High Court. 


K. H. Kelkar, for the applicant. 
N. V. Gokhale, for the opponent, 


Scotr C. J.—The plaintiff brought a suit against the defen- 
dant for possession of certain lands alleging that they belonged 
to him and had been handed over to the defendant on his 
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. 5o per annum to the plaintiff for 
the defendant had failed so to do. 

ded that the plaintiff had relinquished 
n favour of the defendant. Upon this 
udge rejected the claim with costs. 
appeal to the District Court, but 
itted he made an application under 
withdraw the suit and bring a fresh 
as heard and granted by the District 
e to the defendant. It is contended that 
dge has acted with material irregularity 
jurisdiction in two particulars. In the 
upon the presentation of an appeal is laid 
LV, rule 11, from which it appears that he 
appeal without sending notice to the respon- 
y adjourn the hearing, and, if the appellant does 
e may dismiss the appeal. But there is no 
lowing him to entertain an application the effect 
will be to get rid of the decree of the lower Court 
any notice to the decree-holder and without any 
g of the appeal. Itisalso contended that the course 
n by the learned District Judge is not sanctioned by the 
visions of Order XXIII. The Court is empowered to make an 
rder permitting withdrawal from a suit or abandonment of 
part of a claim where it is satisfied that the suit must fail. 
That implies that the suit has not yet been disposed of. But 
in the present case the suit has been disposed of and the 
decree has been passed in favour of the defendant. 

It is, we think, beyond the power of the Court to allow 
a withdrawal from a suit with leave to file a fresh suit on the 
same cause of action after the defendant has obtained a decree 
in his favour. 

We, therefore, set aside the order of the District Judge 
ander. Order XXIII and direct him to admit or reject the appeal 
under the provisions of Order XLI, rule 11. 

Rule made absolute with costs. 

Rule made absolute, 
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1911 


—— 
EKNATH 
v. 
RAXOJI 


Scott C. J. 
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GURUNATH BALAJI 1 
v. 
YAMANAVA NALARAG 


Covenant to repurchase in a deed of sale of lar 
does not run with the land. 


A covenant to repurchase ina deed of sa 
and does not bind the heirs of the original ve 


KRISHNAJI, the grandfather of Gur 
executed, on the 14th February 1873, a deed 
conveying the lands in dispute to one Shes 
in-law of Yamnava (the defendant). 

The deed ran as follows :— 


“ I have purchased this land ata Court sale for Hs. 555, 
the necessary certificate. For this (askas) I have sold this lan 
Rs. 600, received in cash. Ihave no right to, nor power, nor at 
ownership over (no right, title and- interest, Hakka, Satta, Swan 
land. I have- given the land into your possession ; if perhaps (at an 
Yakad vela) I require back the land I will pay to you the aforesaid Ñ 
and any money you may have spent on bringing the land into good wond 
and purchase back the land. IfI am so inclined to take back the land I 
do so at the end of tho year and not in the middle of the year when you md 
have sown the land.” 


On the oth June of 1907, the plaintiff commenced the present 
action to recover possession of the lands, alleging that the 
transaction evidenced by the deed was a mortgage though it was 
expressed in the form of a sale-deed, and that the ‘mortgage 
was long since satisfied. This claim in the alternative was that . 
if the transaction in question were held to be sale, then he was 
entitled to recover possession under the covenant of re-purchase 
on payment of Rs. 600. 

The defendant contended in his written statement, inter alia, 
that the transaction in question was a sale, and that the cove- 
nant to re-sell in the sale-deed was only personal to the 
parties to the transaction and did not pass like other property 
to the heirs by inheritance. 

The Subordinate Judge came to the conclusion that the trans- 
action in question was a sale. On the alternative claim he 
held that the claim was barred under Art. 120 of the Limi- 

*Second Appeal No..677 of 1909 from by @. N. Kelkar, Subordinate 
the decision of T. D. Fry, District Judge of Dharwar, in Civil Suit 
Judge of Dharwar, in appeal No. 175 No. 281 of 1907, 
of 1908, confirming the decree passed 
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having been brought within. six years 
ed. 

dgment he remarked :— i 
y powers under s. 22 of the Specific Relief Act, 


‘y-five years after the date of the sale-deed, 
endor against the widowed daughter-in-law 


rict Judge agreed with the Subordinate 
fthe transaction. He, however, did not 
as barred by limitation; but he was in 
Court of first instance in thinking that the 
issed in exercise of the discretion vested in 
22 of the Specific Relief Act, 1877. 

appealed to the High Court. 


‘kar, for the appellant.—The lower Courts should 
the transaction to be a mortgage and nota sale. 
be specifically enforced according to the intentions 
arties. Peer Mahomed Devjt v. Mahomed Ebrahim(.). 
n g2, cl. (d), of the Specific Relief Act has no application. 
other equities have intervened and hence it is capable 
eing enforced. 


sale. Vasudeo Bhikaji Joshi v. Bhau Lakshman Ravut(2), 

The covenant is purely personal. Itisa finding of fact. To 

enforce it thirty-five years after its date between the grandson 

of the vendor and the widowed daughter-in-law of the vendee 

would be to violate the rule against perpetuities: ` Ramasami 

. Patiar v. Chinnan Asari(3). The lower Court rightly exercised 
its discretion under s. 22, cl. (d), of the Specific Relief Act. 


Scorr C. J.—We agree with both the lower Courts in 
holding that the document, Exhibit 9, which is the subject of 
consideration, is not mortgage, for no debt existed between 
the parties to it. It is a sale with an option of repurchase, and 
the question now is whether thirty-five years after its execution 
the grandson of the original vendor.can exercise the option. of 

‘purchase against the daughter-in-law of the original vendee. 
` As translated by the Subordinate Judge the material portion 
of the documentis: “ I have given the landinto your possession ; 

(1) (1904) I. L. R. 29 Bom, 234, 244. (3). (1901) L L R. 24 Mad. 449. 

(2) (1896) L L. R, 21 Bom. 528. é doe eh 

R 8l 





G. S. Mulgdokar, for the respondent.—The transaction is a.. 


Agt 
A. O. J. 
1941 
QURUNAPH 
„Ae 
YAMANAVA 


tance of time would justify a Court in dis- . 
mance on the ground of laches (Mukund v.’ 


ha 
A.O. J. 
1911 


—~ 
GouRuUNATH 
V. 


YAXANAVA think that the language of the docu 


Scott C. J. 


1911 KASHINATH RAMCHANDRA POTNIS 
wer 
v. 
February- 1 VINAYAK GANGADHAR BHAT. * 
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if perhaps at any time I require back t 
you the aforesaid Rs. 600, and any mo 
on bringing the land into good condit 
the land”. The learned Subordina 
covenant to repurchase was purely 


any way to arrive at this conclusion 
be that the covenant is enforceable a 
of the parties for all time, a conclusio 
favoured by any Court. 

The case is very similar to that of Sto 
was followed by the High Court of Ca 
Tripoora Soonduree v. Juggur Nath Dutt. 

The plaintiff, therefore, has in our opinion 
the covenant and his suit was rightly dismisse 

We affirm the decree of the lower Court an 

appeal with costs. 
Decree c 





Before Sir Basil Scott, Kt., Chief Justice, and dir, Justice Baighe 


Dekkhan Agricullurists’ Relief Act (XVII of 1879), Seo, 2—Agriculéurist— 
Definition—Interpretation—Inamdar—Alienee of Government revenue. 


The income derived from tenants by an Inamdar, who is the assignee 
of Government Revenue, cannot be taken into consideration in estimat- 
ing whether or not he earns his livelihood wholly or principally by agri- \ 
culture, for the purposes of determining whether he is an agrioculturist 
as defined by 8, 2 of the Dekkhan Agriculturists’ Relief Aot, 1879, 


KasHINATH Ramchandra Potnis applied to be declared an 
agriculturist as defined by the Dekkhan Agriculturists Relief 
Act, 1879. 

He was a Prabhu Inamdar and had three sources of income: 
(1) Saranjam ; (2) Inam ; and (3) Agriculture. 

The Saranjam allowance, to which he was entitled, amounted 
—— OOO _ Ce 

*Appeal No. 7o of 1910 against No, 1ı of 1910. 
the decision of Ruttonji Muncherji, (1) (1852) 16 Beay. 161. 

Firet Class Subordinate Judge at (2) (1875) 24 W. R, 821. 
Poona, in miscellaneows application 
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is, he had to pay Rs. 129-8-0 as assess- 
er this head was therefore Rs. 394-15-4- 
ing to the applicant, were situated 
nd Colaba. 

ed by the former was Rs. goo. Out 
457 on account of his Inam Hak 
aying a Nazrana of Rs. 28-9-0. 
erefore, Rs. 457 minus Rs, 28-9-0 ; 
cting this amount of Rs. 428-7-0 
of Rs. goo, the balance left was his 
e had also some ryotwari lands in the 
is agricultural income from that source 


strict, the gross income of the applicant’s 
ands was Rs. 572. The assessment payable 
deducting which, the amount stood at Rs. 
this sum, the sum of Rs. 214 represented his Inam 
e balance Rs. 254-8-o0 was his agricultural income. 
T lands, which were purely Inam, his share of assess- 
s Rs. 66-10-6. The non-agricultural income of those 
as Rs. 214 plus Rs. 66-10-6, that is, Rs. 280-10-6.. 

Sides this, the applicant received Rs. 11 from Govern- 
t Treasury.on account of a Deshpande Vatan. 

he total agricultural income of the applicant was as 


Rs. 443-0-0, nami lands in the Satara District. 
»  19-0-0, Ryotwari lands in the Satara District. 
» 254-80. Lands in the Colaba District, 


Rs. 716-8-0, 


As against this, his non-agricultural income was as below :— 
Rs. 394-15-4. Saranjam allowance, 
» 428—7-0. Satara Inam. 
„ 280—0-0, Colaba Inam. 
»  11-0-0, Deshpande Yatan. 
Rs. 1114~6-4. 

The Subordinate Judge on finding that the latter income of 
the applicant greatly preponderated over his agricultural 
income held that he was not an agriculturist as defined by the 
Dekkhan Agriculturists’ Relief Act, 1879. 

The applicant appealed to the High Court. 


K. N. Koyajee, for the appellant.—The appellant being 
Inamdar of both the revenue and the soil, the revenue that 
he keeps to himself without making it over to Government 
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V. 
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A. 0. J: isas much part of his agricultural earn 
{gı} | Produce of the soil. In the case of the 
S- only, he gets a share of the produc 

Kasuinata some one else, and he is therefore not 
v. the meaning of s. 2 of the Dekkhan 

VINAYAK But the revenue which a cultiv 

earning carried on by ‘agriculture’. 


| P. P. Khare, for the respondent.— 
payable as revenue but retained as I 
income as it is an assignment of the 
Purshotam v. Sitaram (1) shows that th 
distinct from the Inam of soil. Explan 
the Dekkhan Agriculturists’ Relief Act l 
assignee of Government assessment is not a 













Koyajee in reply—The case of Purshotam v. 
not touch the present point. Explanation (b) t 
exception to the definition, but only an expla 
‘assignee of Government assessment is not ‘as such 
culturist, that is to say, if he is merely an assignee o 
ment and not also a person earning his livelihood by. 
ture carried on by himself or by his servants or by his te 
or working as an agricultural labourer. 

[Scorr C. J— Would not a usufructuary mortgagee ‘com 
within explanation (4)? ] 

I submit not. A mortgagee receiving as interest produce of 
land cultivated by the mortgagor or any one on behalf of the 
mortgagor would come within the explanation, but not a 
mortgagee in possession who himself or by his tenants or 
servants cultivates the mortgaged land. The usufructuary | 
mortgagee is not as such, i. e., as a mortgagee, an agricultutist, 
but as a person carrying on agriculture, he is, I submit, an 
‘agriculturist’ within the definition. 


= Scott C. J.—The question that we have to decide in this 
case is whether the income derived from tenants by an Inam- 
dar’ which is to a certain extent attributable to the fact that 
he is the assignee of Government revenue and therefore does 
not have to pay over a portion of that income to Government 
but may keep it for himself, can be taken jnto consideration 
in estimating whether or not he earns his livelihood wholly 
or principally by agriculture and therefore is an agriculturist 


ee OR Oe Op ge ee 
: (1) (2906) 8 Bom, L, R, 606, : 
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f the Dekkhan Agriculturists’ Relief Act. 
question depends upon what force is to 
ation (2) of the definition in s. 2. That 
signee of Government assessment or a 
n agriculturist within this definition.” 
ear that if the object of that explana- 
e consideration of the income of a 
must also have been the intention to 
tion of the income of an assignee of 
We have no difficulty in arriving at 
the object of the legislature was to exclude 
e extent to which their income is derived 
as mortgagees, from claiming the special 
t, and therefore we are forced to*the conclu- 
gislature also intended to exclude assignees of 
assessment in that capacity from claiming the 
e Act. 
e before us, therefore, the receipts of agricultural 
ttributable to the position of the applicant as Inam- 
st be excluded from consideration; and in this view 
onglusion arrived at by the Subordinate Judge that the 
icant is not an agriculturist is correct. 
e dismiss the appeal with costs. 


Appeal dismissed. 


Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Batchelor, 


BAI GANGA 
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À. 0. J. 
1911 
bean aad 
KA8SHINATH 


u. 
VINAYAK 


Soott C. J. 


1911 


we 


v February 7. 


RAJARAM ATMARAM.” 


Civil Procedure Code (Act V of 1908), O. XXXIV, r. 14—Transfer of Property 
Act (LV of 1882), Sec. 99—Deeres on morigage—Sule of property mortgaged 
—Sale proceeds insufficient to satisfy the decree in full—Balanoe remaining 
payable—Second mortgage on other property between same parties— Redemp- 
tion-decres by mortgagor—Mortgagee applying for sale of the second property 
for the balance payable under the first decree—Sale. 


In execution of a decree obtained in 1897 upon a mortgage the mort- 
gaged property was sold, but the sale-proceeds were insufficient to satisfy 


*Second Appeal No.553 0f1910,from B. N. Shah, Subordinate Judge of 
the decision of M. B. Tyabji, District Ankleshwar, in Darkhast No, 859 of 
Judge of Broach, in Appeal No. 52 of 1908, 

1999, reversing the decree passed by 
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the judgment debt. The same mortgagee was hi 
executed by the same mortgagor upon other pro 
ing died his heirs sued to redeem the second mor 
for redemptionand an order for payment of 
ments, the mortgagee having been entitled tc 
In 1908, the mortgagee applied for executi 
in respect of the unpaid balance under the 
Judge held that an attachment was permi 
Transfer of Property Act, 1882, applied, T 
held that the application was in contraventi 
darkhast; but, on review, he held that the at 
On appeal :— 

Held, that the Civil Procedure Code of 1908, in 
of the Transfer of Property Act, 1882, and 8 
O. XXXIV, r. 14, merely effected a change of proc 
which mortgaged property had to be realised in 
decrees, and therefore the mortgagee was entitled und 
order for the sale of the second property in satisfacti 
balance, 


RAJARAM Atmaram (the mortgagee) obtained a d 
a mortgage against the heirs of his mortgagor Sadaram 
on the 5th of June 1897, for Rs. 1264 and Rs. 164-10-4 as 
The decree also provided for a personal remedy. X 

In execution of the decree, the mortgaged property, wh' 
consisted of lands 34 acres in area, was sold. It realised R 
960. The sale proceeds still left a balance of Rs. 581 remain“ 
ing due under the decree. 

Sadaram had also executed another mortgage to Rajaram 
with respect to another property, which consisted of 23 acres 
of land. 

After the date of the sale referred to above, Sadaram’s heirs 
filed a suit to reedeem the second mortgage. They obtained a 
decree in 1908 for redemption and also an order permitting 
the mortgage debt to be paid in instalments. The mortgagee 
was declared entitled to a charge on the property till his 
claim was satisfied. 


On the 28thof August 1908 the mortgagee applied for execu- 
tion against the second mentioned property in respect of the 
unpaid balance of Rs. 581 payable under the first decree. 

The Subordinate Judge held, on the 3rd of February 1909, that 
the equity of redemption was attachable under s. 99 of the 
Transfer of Property Act, on the following grounds: 


“Section 99 of the Transfer of Property;Act does not say that the mort- 
gaged property cannot be attached, I, L, R, 32 Bom, 209. In thie case ber 
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ut if has merged in the decree and so the section 
he purposes of sale.” 


ict Judge, on the 25th of November 1909, 


y Act. This section provides that when a 
ortgaged to him, in execution, of a decree for 
shall not bring such property to sale otherwise 
er s. 67 of the Act. 

has held that the property now in question has 
age. This view appears to be erroneous. The 
appellant under which she is in possession of the land 
etween her and the respondent, different from that 
e decree, but still one between mortgagor and mortgagee: 
Tho decree itself plainly states that the fand isto remain 
he whole sum found due to the mortgagee is paid. The 
a mortgagee cannot therefore bring the mortgaged property 
chment, without first bringing a suit under s. 67 of the 
Property Act. On this ground I allow the appeal and dismiss 
ent’s application for execution. 


he and of April 1910, the learned Judge, on review set 
his first decision, and held that the property could be 
hef in execution. His grounds were as follows :— 


he application for attachment and sale was heard before the present 
vil Procedure Code came into foroe, but the order on it was passed after 
the Code became law. Order 34, Rule 14, of the Code provides that when 
a mortgagee has obtained a decree for the payment of money in satisfaction 
of a claim arising under the mortyage, he shall not be entitled to bring the 
mortgaged property to sale otherwise than by instituting a suit, &c. 

The necessity for filing a suit is now confined to the cases in whicha mort- 
gagee seeks to bring mortgaged property to sale, after obtaining a decree for 
payment of money in gatisfaction of a claim arising from the mortgage, 
under the Transfer of Property Act, the mortgagee was obliged to sue, if he 
attached property mortgaged to him, in satisfaction of any claim, whether 
based on a mortgage or not. 

The law to be applied, is the law that was in force when the application for 
execution was presented (I. L. R. 4 Bom. 163). Section 99 of the Transfer of 
Property Act therefore is applicable, and the sale of the property is not per- 
missible, without a suit being brought. This section does not, however, pro- 
hibit attachment of the property and it is contended for the applicant, that 
the attachment on the property should have been allowed to remain un- 
disturbed, Bection 99 of the Act contemplates attachment. The decision of the 
High Court of Bombay (I. L. R, 32 Bom, 207)is in favour of the applicant’s 
contention and the circumstances of the case are such that the property may 
be allowed to remain under attachment, 

Section 67 of the Transfer of Property Act is not in the applicant’s way 
because a decree for redemption of the land which is the subject of these. 


A. 0. J. 
1911 


—~ 
ion for execution, on the following Bar Ganaa 


V. 


pplication for execution is in contravention of RAJARAM 


‘A. O..J, proceedings, has been made. I hold therefor 
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perty is valid, but that it cannot be sold in these 
that the application for execution did not ask fo 
in distinct terms, and is therefore not valid. 

judgment-debtor’s property should be sold, an 
the decree, recovered from it, 


Sadaram’s heirs appealed to the 


B. F. Dastur, for the appellant. 
wrong in allowing the attachm 
respondent’s application for exe 
prayer for attaching the property. 
beyond the terms of the application and 
not been prayed for in the application. 
when it says that the application impl 
perty should be attached. The darkhast sh 
dismissed as no order for sale could, under s. 99 
of Property Act, be passed. 


G. N. Thakor, for the respondent.—We did ask 
ment by implication. Even if we did not specificall 
it the Court can grant usa relief which could be gra 
us according to law. Our application could to that e 
be amended. See Durga Das Nandi v. Dewraj Agarwa 
and Sakarlal v. Bat Parvatibai. (2) 

The section expressly allows an attachment. It prohibi 
sale only after the mortgaged property is attached. See also 
Nathubhai v. Bai Ujam(*), Kaji Inus Kaji Bapu v. Kaji Inus 
Kajiba(4), and Chandra Nath Dey v. Burroda Shoondury (5). 

- But in this case the section does not apply atall. The 
original mortgage has been merged in the decree and there is 
no subsisting mortgage on the property. The suit contem- \ 
plated by s. 99 of the Transfer of Property Act was brought 
by the heirs of the mortgagor themselves and no fresh suit 
could be brought now. Section 67 in terms refers to a case 
where no decree has been made for the redemption of the 
mortgaged property. 

But I submit that Order XXXIV, rule 14, applies to 

the present case and not s. 99. The provision in s. 99 

entirely related to the manner of executing decrees by sale 

of mortgaged properties. It was entirely a rule of procedure. 

The legislature also treat it to be so and include it now in 
(1) (1905) I. L. R, 38 Cal. 306, 311. (4) (1906) 8 Bom. L. R. 576. 


- (2)(1901) L L. R. 26 Bom. 283, 287. (5) (1895) L. L. R. 22 Cal, 813. 
(8) (1908) I. L. R. 32 Bom, 205. = 
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to procedure. Under Order XXXIV, 
ave aright of sale. No body can have 
e procedure of the Courts and changes 


has been repeatedly held. The case 


y relied on. 

al Clauses Act 1897 willnot come in my 
en any such repeal as is contemplated 
rs to ‘right’ and ‘ proceeding in respect 
e is no question of right involved in the 


as heard in reply. 


In the year 1897 a decree was obtained upon 
der which the mortgaged property was sold and 
eeds proved insufficient to satisfy the judgment- 
lance of Rs. 581 remaining payable according to 
of the decree by the mortgagors. The mortgagee 
the holder of another mortgage executed by the same 
gprs upon other property. One of the mortgagors 
the decree had been passed died, and his mother who 
s the surviving mortgagor, instituted a redemption suit 
redeem the other mortgage which had not been the 
subject of the decree and which for the sake of convenience 
we will speak of as the mortgage of property B. She obtained 
a decree for redemption and an order for payment of the 
mortgage-debt by instalments, the mortgagee being entitled 
to a charge on the property B until his claim was satisfied, 

In August 1908 before twelve years had elapsed from the 
passing of the decree of 1897, the morgagee applied for execution 
against property B in respect of the unpaid balance of Rs. 581 
payable under the decree. 

The execution was resisted and the application came on for 
argument before the Subordinate Judge on the 3rd of February 
1909. He held that an attachment was permissible even 
though s. 99 of the Transfer of Property Act applied. 

From his decision there was an appeal to the District Judge, 
Mr. Tyabji, who on the 25th of November held that the appli- 
cation for execution was in contravention of the provisions of 
s. 99 of the Transfer of Property Act, and accordingly the 
Darkhast was dismissed. Then in April 1910, for reasons which 
(1) (2879) L. L. R, 4 Bom, 163, 
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hekharram(3) related to rights and 
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are not apparent to us, he revoked 
months previously on a point of law a 
sion that, although s. 99 of the Trans 
applied to the case notwithstanding th 
of Civil Procedure, Order XXXIV, 
nevertheless permissible. He, th 
dismissing the Darkhast and direc 
which execution was sought by t 
attached. 

Both sides have appealed to this C 
way of cross-objection. 

The appellant says the learned Judge w 
ing the attachment. The respondent says 
Judge should have gone further and permitte 

We are of opinion that the Civil Procedu 
force in so far as it repealed s. 99 of the Transfe 
Act and substituted in its place Order XXXIV, 
effected a change of procedure in the manner in w 
gaged property has to be realized in execution 
decrees, and therefore the statutory rule in force, for t 
pose of the execution of the unsatisfied portion of the 
of 1897, is the rule contained in Order XXXIV of the pre 
Procedure Code. For this reason we think that the respond 
is entitled to an order on the Darkhast that the propert 
attached be sold, and we amend the decree of the District 
Judge by directing that the property be sold. 

The appellant must pay the costs throughout. 


Decree amended. 
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andavarkar, Ki., and Mr. Justice Heaton. 


BAI MACHHBAI 
v . 


BAI HIRBAL-* 


7 of 1869), Sec, 24—Court Fees Act (V LI of 1870), 
aluation Act (LX of 1887), Ses. 9—Suit for declas 
t—Suit valued for Court-fee purposss—J urisdic- 
fs Subordinate Judge to entertuin the suit—Maho- 
Molesalam Girasis—Custom of adoption—Burden 


eclaration that an adoption is invalid, can, if so 
Court of the Subordinate Judge of the Second Class, 
operty affected by the adoption be more than Rs, 5,000 
Ban law does not recognise adoption. In the case of converts 
esumption is that asa necessary consequence of conversion 
sm to Mahomedanism the law of adoption recognised by Hindu 

Sage has been abandoned by them. He who alleges that the 
t the law in question has been retained must prove it, 


tor declaration. 

e Bapuraj Lakhabhai, a Molesalam Girasia, died leaving 
surviving two widows: Bai Hirbai (the plaintiff), and Bai 
achhbai (defendant No. 1). After his death, Bai Machhbai 
dopted Sursang (defendant No. 2) as son to her husband. 

Bai Hirbai thereupon filed this suit for a declaration that 
the adoption of Sursang was illegal. The claim was valued for 
Court fee purposes at Rs. 130; and the suit was instituted in 
the Court of the Second Class Subordinate Judge at Dhandhuka. 
The property left by Bapuraj exceeded Rs. 5,000 in value. 

The parties to the suit were the Parmar Rajputs of Dhandhuka, 
who were converted to Mahomedanism nearly 400 years ago. 
They, however, retained Hindu customs and habits and were 
governed by Hindu Law in questions of. inheritance. and 
succession. 

Before the Subordinate Judge it was objected on behalf of 
defendants that inasmuch as the property affected by the 
adoption inveighed was more than Rs. 5,000 in value, he had 
no jurisdiction to entertain the suit. The Subordinate Judge 





*Second Appeal No. 697 of 1909, the decree passed by N. V. Desai, 
from the decision of Dayaram Gidu- Subordinate Judge of Dhandhuka, 
mal, District Judge of Ahmedabad,in in Civil Suit No. 256 of 1905. 

Appeal No. 120 of 1907, confirming 
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A. ©. J. overruled the contention. He also held 
1911 Pad not succeeded in showing that they 
~~ custom of adoption—a custom borrowe 
Bar one which clung to them in spite of 

i MacHUBAI cuit was, therefore, decreed. On the 
Bar Hine a grounds were as follows :— 


a “ Under s. 24 of the Bombay Civil Courts Ac 
of a Subordinate Judge of the second class exte) 
proceedings of a civil nature wherein the sub 
amount of value five thousand rupees, The ques 
matter in this suit and what is its valuo. 

In I. L. R. 8 Bom, 31 it is held that the subj 
specific thing soaght by the plaintiff. In this suit wh 
is “a mere declaration that the adoption of defendant 
and nothing more, 

There is ng relief asked about any property nor is 
the will asked for in this suit. The suit is really agai 
aud defendant 1 is quite a formal party. Defendant 2, as 
is not shown to be in possession of-any property. Even if p 
in this suit, she shall have, Lam afraid, to fight out another li 
the will. That suit shall have to be brought against defendan 
this suit plaintiff has not asked for any declaration about the 
she could not have done so. About tho will plaintif— has cause 
against defendant 1 arising in 1897 or 1898 the year in whioh the 
brought forth. For this adoption her cause of action is against defe 
2 arising in 1905. The setting aside of this adoption will not place plain 
in any better position so far as property is concerned than she was in befo 
1905. She is only getting over an additional obstacle thrown in her ways 
When there will be a suit about the will there will be property to be affected 
by it, but here as defendant 2 has not got any property with him it cannot be 
said that the subject-matter in dispute is the property left by Bapuraj. It was 
contended that as defendant 2 will be -losing that property, that should be 
taken as the value of the subject-matter in this suit, The view of the Madras 
High Court has been all along such, see I. L. R. 6 Mad. 192; I, L. R. 12 Mad. 
223, p. 225. This view is still upheld in Madras and hos been followed in a 
suit decided in August 1906, The case is reported at p. 33 of The Madras 
Law Journal for August 1906, wherein I. L. R,6 Mad. 192 is followed, see 
also LL. R. 30 Mad. 18, The Allahabad High Court does not’ follow the 
Madras Rulings. In Sha Devi Rum v. Tulsi Ram, I. L. B, 15 All, 378, it has 
been held that in a suit to set aside an adoption the value for purposes of 
jurisdiolion is not the value of the property which may possibly change hands 
if the adoption be got aside, Their Lordships declined to import into a suit, 
which only asks for a declaration that a certain deed is invalid, the consi- 
deration that at some future time, the plaintiff or defendant may or may not. 
enter into or be entitled to claim some property by virtue of the decree that 

may be passed in that suit and they have dissented from the Madras view 
expressed in 6 Mad. 192. 

In Bombay we have also no rules framed undor the Suits Valuation Act, at 
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re me., It was conceded that the subject-matter 
admit of being satisfactorily valued in money 
its Valuation Act ought to govern this case, 


t-fees are not payable ad valorem. The suit 


9,1 must look for guidance on decided cases, 
reportedin 8 Bom. L. R., p. 885, and Printed 


Printed Judgments, 1889, at p. 98, which to my 
n all fours with the present case. The distinction 
ween this case of 1889 and the two others (one of 
quoted above is that in both of these latter cases 
ub -title to some property. In the first case 
1896 P. J. 327) there were two declarations sought for, 
adoption and the deed of adoption are null and void, 
Plaintiffs were the owners of the estate of one Hamjibhai, 
eclaration brought the property directly into litigation 
the value of that property determined jurisdiction. The 
apply to the case in 8 Bombay Law Reporter. 

what I have already said in this case thero is no declaration 
he ownership or title to any property. To quote the words of 
ships of the High Court from the case at p. 98 of the Printed 
ts for 1889: “ The suit is merely for a declaratory decree that a 
addption is invalid and such a decree alons would not entitle plaintiff 
ver property. The subject-matter of the suit is the validity of an 
tion and has no direct money value, Indeed such a declaration may be 
ught for reasons independent of any claim to property., The subject- 
matter is merely a declaratory decree claiming no property and bringing 
no property directly into litigation.” 

I follow this ruling of the Bombay High Court and hold that this Court has 
jurisdiction to entertain this suit, I am aware that the rulo of construction in 
matters of jurisdiction is ordinarily to make a presumption in favour of giving 
jurisdiction to the highest Court (I. L. R. 8 All. 488, p. 445) and if I had any 
doubt on this point I should have returned the plaint to the plaintif. But I 
bave been able to find out this Bombay case on all fours with the present case 
and I am bound to follow it, 


On appeal, the District Judge upheld the Subordinate Judge 
on the question of jurisdiction on the following grounds :— 


Tho suit was not one to obtain any injunction or other consequential relief, 
Therefore s. 4 (EV) (c) or (d) of the Court-fees Act did not apply. Had either 
of these been applicable and ithad been alleged by the defendants that the 
valuation of the suit was reckless and a fraud upon the law, the lower Court 
might have gone into the question as to the real value of the relief sought 
(vide the remarks of West, J., quoted by Aston, J.,in 8 Bom, L. R. at page 891), 

I take it that there is a difference between a suit for a mere declaration and 
a suit fora declaration plus some consəquential relief. Tho legislature could 
not have intended that the Courts should fix the same value if it meant to 


1911 
rw 


Bat 


253 


d no such rules were referred to by learned A, O. J, 


apply as this is not a suit relating to land nor MACHBBAI 


V. 
Schedule LI of the Court-fees Aot, When there Bar HIRBAT 
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give them any discretion inthe matter. Article 
gives no discretion for only a fee of Rs. 10 is to 
to obtain a declaratory decree where no conseque; 
the question argued in this case is whether supp 
cable the valuation for the purpose of the Co 
govern the question of jurisdiction, 

Tt is obvious that the section 8 of the Suits V 
it, Article 17 applies, forthe Court-fee unde 
valorem. Section 9 also does not apply. In s8 
Schedule II, is mentioned. But the section app 
relating to land or an interest in land of which th 
under section 3, i.e, to land falling within 
section 7 of the Court-fees Aot none of which par 
to the present suit. The remarks of Aston, J., in 8 
therefore, no bearing upon the present case. 

The Sub-Judge rightly says that plaintifi’s object is 
thrown in hes way by the adoption. 

The Talukdari Settlement Officer is in possession of 
behalf and on behalf on defendant No, 1. Defendant 
possession. But if the adoption is set aside, defendant 
property worth admittedly more than Rs. 5,coo and in 30 
ruled that in declaratory suits where no consequential relief 
value for purposes of jurisdiction is the value of the property 
affected by the declaration. 

This view, however, has not been accepted by the Allahabad Hi 
which says: “We are disposed to hold that it is for a plaintiff %o 
own valuation on the relief which he claims. We do not see wh 
should import into a suit which only asks for a declaration that a ce: 
deed is invalid, the consideration that at some future time the plaintiff 
the defendant may or may not enter into or be entitled to claim some pro- 
perty by virtue of the decree which may be passed in that suit” (15 All. 378), 
The property may ohange hands during the pendency of a suit for a decla- 
ratory decree or thereafter and it seems hardly fair to taxa man who applies 
for a declaration to the same extent as a man who asks for possession, The 
above ruling of the Allahabad High Court has been upheld in 28 All. 545 
F. B., also in 82 Oal, 734. 

Our High Court, also in P. J. of 1889, p. 98, has practically come to the \ 
game conclusion as the Allahabad High Court. In that case the suit was 
exactly like the present suit and the High Court said :—" The subject-matter 
of the suit is the validity of an adoption and has no direct money valto... 
ieie We hold the subject-matter to be merely a declaratory decree claiming no 
property and bringing no property directly into litigation.” The Sub-Judge has 
held to have jurisdiction even though the plaintiff had attached a valuo to the 
consequences of the declaratory relief and even though the value of this 
property was more than Bs. 5,000 (vide also 20 Bom. 736, which was relied on 
in 30 Cal, 788). 

I hold, therefore, that the Sub-Judge had jurisdiction as no less than three 
High Courts are unanimous in holding that the plaintiff as dominus litis can 
value the relicf he seeks in a suit for a declaratory dercee, and that that 
valuation determines the jurisdiction.” 
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n calling upon the defendant to prove. 
etained the Hindu Law of adoption or 
on existed in their community. He 


tiff’s pleader that the Manlesalams are governed 
itance and succession though they are Mahom- 
. B. 20 Bom. 181), But it is argued on the 
53—57 thal though the well established custom 
by force—following the Hindu Law of inheritance 
he general presumption as to the Mahomedan Law 
... the custom must be confined strictly to cases of 
ion and question of adoption is not a question of 
on. 
refore, that at the time of ‘their’ forcible conversion 
thing of adoption. They had their princes and chieftains 
ell-known ways in Hindu States of providing for succession 
n. 
mars it is clear didn’t keep to the whole of the Hindu Law. They 
nikah and circumcision and burial (Forbes’ Ras Mala, p. 263-264), 
not observe the prohibited degrees of marriage and two brothers’ 
can intermarry among them. Adoption moreover was strictly forbidden 
Koran, Chapter XX XIII, where it is said: “God hath not given a man 
earts within him; neither hath he made your wives (some of whom you 
Force, regarding them thereafter as your mothers) your true mothers; nor 
ath he made your adopted sons your true sons, This is your saying in your 
months; but God speaketh the truth; and he directeth the right way. Call 
such as are adopted the sons of their natural fathers: this will be more just 
in the sight of God.” Mr. Justice Mahmood in 10 All., p. 289-341 apparently 
refers to this passage when he says that “before the age of Islam adoption by 
a feigned parturition was common and well recognised among the Ancient 
Arabs, that the cognate as well as thejagnate rights were attributed to children 
go adopted, and that such adoption and its legal effects were abrogated by the 
express words of the Koran, and have never since found a place in the Mahom- 
medan jurisprudence in connection with marriage, inheritance, or for any 
other legal purpose.” In Vol. IT of Borradaile’s Gujarat Caste Rules, page 
418, I find it stated even about tbe Giracias that they have no custom of 
_-adoption. 

Ti cannot be, therefore, safely presumed that the Parmar Girasias when 
they retained the Hindu Law of inheritance and succession retained the law 
of adoption or that even if they intended to retain it they did not renounce 
the law thereafter. 

No authority has been produced to show that adoption in relation to inher- 
itance and succession ‘is included in the rule directing us to apply the Hindu 
law on these two subjects to Khojas, Cutchi Memons and Maulesalams, Mr. 
Amir-Alis’ remarks at pages 42 to 44, Vol. II, srd Fdo, also deserve attention,” 


The defendant appealed to the High.Court. 
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G..K. Parekh, for the appellant. 
G. S. Rao, for the respondent. 


CHANDAVARKAR J .—We agree with 
view which he has tiken both of the 
and of adoption. The materials b 
instance and in the appeal Court are n 
our interference with the conclusion a 
Judge on the question of jurisdiction. T 
resembles Sangappa v. Shivbasava (2) 
Keshavram Dulavram(2), 

On the question of adoption the burde 
first instance upon the appellant. His case 
when they became Mahomedans carried 
of inheritance and succession, and that, as p 
they also retained the Hindu Law and custo 
But adoption is not necessarily inheritance o 
although it leads to inheritance or succession. 
medan Law does not recognise adoption. The pr 
is that, as a necessary consequence of conversion t 
medanism, the law of adoption recognised by Hind 
and usage had been abandoned by the Girasias. The 
those who allege that the usage and law in question had b 
retained must prove it. The decree must be confirmed wi 
costs. 

Decree confirmed 


Before Sir N. Q. Chandavarkar, Kt, and Mr, Justice Heaton. 


VYANKAPPACHARYA SHRINIVASACHARYA 
U 


YAMNASANI RADHASANL.® 


Vendor and purchaser—Purchaser buying lands from one in whose name the title 
deeds were made out—Possession of the lands with another person—Benami- 
dar—Purchaser's suit for possession, 


The plaintiff purchased some lands from L, a widow of G, in whose 
name the title-deeds stood. In taking possession, he was obstructed by 
the defen lant who was in possession and who stated that G was a benami- 


* Second Appeal No. 139 of 1910, Judge of Bagalkot, in-suit No. 187 
from the decision of F. X. De Souza, oÊ 1908, 
District Judge of Bijapur, in appeal (1) (1889) P. J. 98, 
No. 41 of 1909, confirming the decree (2) (1895) P, J. 228, 
passed by H, V. Kane, Subordinate 
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er Court dismissed the suit holding that it was the A. ©. J. 


y to rely on the paper title disclosed by G’s deed, 


of the defendant in actual possession as to ke 


VYAXNKAP- 


, ; . PAONARTA 
to make to perfect his own title and by his : 


elf to the risk of purchasing property which Visininkat 
vendor but tothe defendant, oes 


sion of property. 

pute (a house) belonged originally to 
it to Guracharya on the 4th July 1903, 
eed (Ex. No. 11). Guracharya died in 
viving a widow Laxmibai. She sold the 
ff on the 2nd October 1907, by a sale-deed 


conveyed was all the while in possession of 
defendant), who wasa mistress of Guracharya. 
f August 1908, the plaintiff filed this suit to 
ession of the property from the defendant. 

endant contended inier alia that she was the owne 
operty having purchased it denami in the name of he! 
ty with her own money ; and that she had been in 
ssion of it as owner ever since the date of purchase.. 

he Subordinate Judge held that the property in dispute 
as purchased by the defendant from Solbanna with her own : 
money and she got from him the sale-deed in Guracharya’s 
name enami for her; that the plaintiff had no notice of the 
fact; that the plaintiff was not the owner of the house; and , 
that he was not entitled to get possession of the same. 

The District Judge, on appeal, held that sale evidenced by 
the sale deed (Ex. 11) was a ġenami transaction, the real bene- 
ficiary having been the defendant. He also found that the plain- 
tiff had notice of circumstances. In his Judgment he observed :— 

“ It is true the learned Subordinate Judge remarks that there is no evidence 
whatever to show that cither the plaintiff or the widow had knowledge of 
defendant’s being the real owner of the house. Direct evidence of knowledge ` 
there is none, But it is admitted that almost from the date of her purchase, 
defendant has been in occupation and it is well established that the law will 
impute constructive notice to a purchaser of whatever rights actually vest in ` 
the person in: possession, It therefore, follows that the plaintiff must be 
held to have had construotive notice of the defendant's ownership,” 


The plaintiff appealed to the High Court. 
N. V. Gokhale, for the appellant 
V. R. Sirur, for the respondent. 
B 83 - 


A 


458 
A, Od. 
1911 


—— 
VYANEAP- 
PACHARYA 

v. 
YAMNASANI 























THz BOMBAY LAW REPOR 


CHANDAVARKAR J.—This wasa suit to 
in dispute from the defendant on the a 
ginally- belonged to one Solbanna, wh 
July 1903 to Guracharya by Exhibit 11; tha 
died in 1905 it descended to his wig 
sold it, on the 2nd of October 1907, 1 
deed (Exhibit 12). 

The defendant who was in actual 
she was the owner of the property, 
purchase (Exhibit 11) was denami for I 
been in his keeping, he had purchased t? 
his name, with her own money. 

In the Court of first instance the ist 
Whether the defendant had purchased the h¥ 
Solbanna with her own money and got from N 
(Exhibit 11) in Guracharya’s name denami for P 
was foundin the affirmative. The second issue wa 
the plaintiff had notice of that fact? And the Cour 
the plaintiff had no notice. The third issue was :— 
the plaintiff was the owner of the house in suit? TH 
found that the plaintiff was not the owner, and that, the 
the plaintiff was not entitled to the relief which he lain 
either by way of possession or mesne profits. 

The plaintiff appealed. The lower appellate Court agreed 
with-the Court of first instance on all the questions of fact. And 
with reference to the question of the plaintiff’s notice of 
Guracharya’s Jenami purchase, that Court observed that 
“the plaintiff must be held to have had constructive notice of 
whatever rights actually vested in the defendant, because the 
defendant was the person in possession, although as a matter 
of fact there was no direct evidence of knowledge.” \ 

It is contended before us that this view ofthe learned Dis- 
trict Judge is erroneousin law. Itis true that the’ plaintiff. 
had no notice of the defendant’s ownership; and that the 
plaintiff was misled by the fact that the sale-deed (Exhibit rr) 
was in Guracharya’s name, and that, on his death, it was in the 
custody of his widow Laxmibai. So far the plaintiff had reason 
to believe that the property belonged to Guracharya, and he 
could have successfully urged estoppel as ‘against: the defen- 
dant but for another principle of law. It is found by the Court 
below that the property was in the actual possession of the 
defendant at the date of the plaintiff’s purchase. It was there- 
fore the plaintiffs duty, not merely to rely upon the paper 
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ale-deed Exhibit rı butalso to make A, OC. J. 
nt in actual possession as to her title. 4911 

e defendant was concerned, the plaintiff xem 

e any enquiries of her was bound by such Vyanrap- 

is is the law expounded in Kondiba PACHARYA 

s to the facts of this case. ‘The Wisin, ane 
itted to make the enquiries which ~“__ ` 

perfect his own title and by his own oe 

elf to the risk of purchasing property ——" 


ged not to his vendor but to the 


erefore, be confirmed with costs. 
Decree confirmed. 





N. G. Chandavarkar, Kt., and Mr. Justice Heaton, 


E COLLECTOR OF AHMEDABAD 1911 


v. 
LAVJI MULJL* ea 


rgcedure Code (Aat-V of 1908), Sec. 144—-Decree—Award of compensa- 
ion under Land Acquisition Act—Deposit of the amount in Court—Payment 
to claimani— Reduction in the amount by appeal Couri—Payment of interest 
on the excess amount by elaimant—Inherent powere—Court—Practice, 


The amount awarded toa claimant by the District Judge in a proceeding 
under the Land Acquisition Act, 1894, was deposited by Government into 
thé Court which paid it overtotheclaimant, On appeal, the High Court re- 
duced the amount of compensation, Government.then applied to the Court 
under g. 144 of the Civil Procedure Code of 1908, to recover interest from 
the claimant on the amount of difference between the sums awarded by 
the District Court and the High Court, from the date of its payment to the 
claimant down to the date of the application. The first Court disallowed the 
application on the ground that the High Court decree did not provide for 
payment of interest, and the award of interest was in the discretion of 
the Court :-~ ‘ 

Held, reversing the order, that the claimant had the benefit of the money 
belonging to Government in excess of that to which the High Court had 
held him to be entitled; and that benefit was represented not only by the 
excess amount wrongly taken by the claimant from the District Court but 
t also by the amount of interest which it carried with it, 

The award of interest is generally speaking a matter of the Court’s dis- 
cretion except where by law it is made obligatory. 





* First appeal No. 150 of 1916, from Darkhast No, 12 of 1910. 
the decision of Dayaram Gidumal, (1)(1903) I. L. R. 27 Bom, 498, $ Bom, 
District Judge of Ahmedabad, in, 1, R, 267, 


4 


-260 


A. 0J. It is a rule of law that where a party has 
f moneys deposited in Court by his opponent, 
wi to enforce a refund of the amount with inte 
Cörirorok Mookoond Lal Pal v. Mahomed Sami Jeah 
or AWE aD Ae ram (2) followed. 
eee EXECUTION proceedings. 
oy tee In an enquiry as to the amo 
Murs paid to a claimant, under the Land 


- ed to be paid on the following grounds :— f 
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District Court ordered, on the 14t 
to pay Rs. 1650-4-0 to the claimant. 
the costs : no interest was awarded. 

The amount was accordingly deposit 
8th July 1908, and it was ordered by the 
to the claimant. ` 

Government appealed to the High Court 
ofcompensation. The High Court, on the 15t 
reduced the amount to be awarded to the c 
1112-3-9. The order astocosts in the first Cou 
to stand and each party was ordered to bear his 
the High Court. 

On the 19th April 1910, Government applied to 
from the claimant Rs. 538-0-3, (the difference betwe 
sums awarded by the District Court and the High Court), 
also Rs. 57-3-4 being interest at six per cent. on the sum fro 
the 9th July 1908 to the rgth April 1910. 

The District Court decided that interest could not be order- 


u The only point for determination is whether interest (Rs. 57-5-4) should be 
allowed to the applicant under s, 144 0f the Civil Procedure Code on the differ- 
ence (Rs.533-0-3) between the High Court’s award and this Court’s award from 
9th July 1908 to 19th April 1910at6 per cent. even though no order on the point 
has been made by the High Court and even though this Court awarded no 
interest to the claimant. [I find on this point in the negative. 

The award of interest is discretionary with the Court, It does not follow 
that whenever a money-decree is reduced in appeal not only the difference 
between the principal amounts awarded shoul be refunded but also interes 
allowed. Section 144 uses the word ‘shall’ at first and then ‘may,’ and It 
think the object of this variation in the language was to leave the Court’s dis- 
cretion as to awarding interest, mesne profits &c, unfettered. 

In the present case the appellate Court could have passed an order allowing 
interest if it had intended to award it. That the award of interestin this 
case is not ‘properly consequential”’ is shown by the fact that their Lordships 
directed each party to boar his own costs, There is no doubt thatthe refund 
of the excess paid to the claimant under this Court’s decree is properly con- 


(2) (1887XT. L. R, 14 Cal, 484, . (2) (1878) I, L, B. 8 Bom. 42, 
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rd of the excess costs paid by the applicanton 
roperly consequential, I don’t see how an award 
. Their Lordships in the exercise of their dis- 
erest to the claimant while reducing the award of 
ot awarded interest to the present applicant and 
ven his costs. I, therefore, refuse to allow the 
he circumstances I make no order as to the 
e claim,” 


ed to the High Court. 


t Pleader, for the appellant.—The 
amount of compensation awarded by 
e respondent having withdrawn the 
sited in Court, the lower Court ought to 
ciple of restitution and under s. 144 ofthe 
e of 1908 ordered him not only td refund the 
also to pay interest on the aforesaid amount. 
ondoo v. Chander Canto Mookerjee); Rodger 
ir D' Escompte de Paris(?). 


adan K. Mehta, for the respondent.—The lower 
ad no authority-to entertain the darkhast for the exe- 
fthe award. The Land Acquisition Act nowhere provides 
y power having been given to the Court for the enforcement 
he award. .The Court has been given special powers for 
aking anaward and as soon as the award is made its poweris 
atanend. After such an awardis made it is functus officio. Nil- 
kanth v. Collector of Thana(s). That was, no doubt, a case under 
Act X of 1870 and the question was left open as to whether the 
Act I of 1894 gives any such power to the Court for the en- 
forcement of its award. 

The present Act also has not provided for any such power 
being given. 

Article 19, Schedule IT of Act IX of 1871, and Art. 17 of Act 
XV of 1877 both provide for suits against Government for 
compensation for land acquired for public purposes. The 
present Limitation Act also provides for such a suit (Art. 17). 
That shows that the award cannot be enforced by attachment 
but that a separate suit is necessary. See also Abu Bakar v. 
Peary Mohan Mukerjee (4). 

As regards s. 53 of the Land Acquisition Act, which provides 
that the provisions of Civil Procedure Code are to be applied to 








(1) (1876) L. R. 4 I. A. 46. (3) (1897) L. L. R. 22 Bom. 802, 
(2) (1871) L. R, 3 P. C. 465. (4) (1907) I. L, R, 34 Cal, 451. 
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all proceedings before the Court unde 
the proceedings ending with the makin 
As for the merits of the case, Govern 


The respondent could not have tak 
way of execution. Section 31 of 
requires the Collector to tender pay 
to the persons entitled thereto but t 
sation awarded by him and not by th 

Besides. I support the decree on the 
the Jower Court. 

Kao, in reply. 

[ CHANDAVARKAR J.—A Court has got 
enforce the refund of the amount with inte 
Lal Pal Chowdhry v. Mahomed Sami Meah ( 
v. Sakharam Ramchandra (?).] 

Mehta.—The Court had jurisdiction only for a 
pose and so it could ‘not have any power beyond 
necessary for the special purpose. 


CHANDAVARKAR J.—The question for determirati 
this case is whether interest ought to be allowed to Go 
ment on the moneys which, having been deposited by th 
in the District Court, were withdrawn by the claimant und 
the award in his favour made by that Court under the Land 
Acquisition Act but reversed in appeal by this High Court. 
The learned District Judge has held that Government are not 
entitled to interest on the ground that the award of interest . 
is in the discretion of the Court; and that having regard to. 
the decision of this Court which, in reversing the award of the \ 
District Court, directed each party in the acquisition pro- i 
ceedings to bear his own costs, it must be presumed that this 
Court did not intend the sum wrongly withdrawn by the 
claimant to carry interest. with it. Undoubtedly the award | 
of interest is generally speaking a matter of the Court’s discre- 
tion except where by law it is made obligatory. And the 
question is whether in the circumstances of the present case it 
is reasonable to award interest. It is a rule of law that where 
a party has wrongly taken from the Court moneys deposited 
in Court by. his opponent, that Court has inherent power to 
enforce a refund of the amount with interest: see Mookoond 


(1) (2887) L L, B, 14 Cal: 484, (2) (1878) L LR, 3 Bom, 43, ~ 
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ami Meah (1) and Govind Vaman v. A.C. J. 
a (2). Inthe present case the amount 4911 
with the Court by Government was w~ 
espondent because that amount had been CornzoTor 
be the amount of compensation to 0¥ AHMEDA- 
is entitled under the: Land Acquisi- on 
t in appeal reduced the amount to Laysr 
entitled. Under these circumstances _ Mux 
held to have had the benefit of the Ghandavare 
vernment in excess of that to which kar J, 
him to be entitled. That benefitis ` 
y the excess amount wrongly taken by 
he District Court but also by the amount 

carried with it. g , 
efore us that this being the case of an award 
Acquisition Act and not a decree, the right of 
imed by Government cannot rest on the section 
f Civil Procedure which allows a refund of moneys’ 
a judgment-creditor under a decree subsequently 
ramended. But assuming that the Code does not 
he decisions above cited show that the right rests on 
hetent power of the Court to enforce the refund. 
e order of the District Judge disallowing interest is set 
de and Rs. 57-5-4 is awarded to Goverment as interest on 
e amount of Rs. 538-0-3. 
- The respondent must pay the costs both of this appeal and 
of the darkAast in the Court below. 


Order set aside. 





(1) (1887) L L. R, 14 Cal. 484, 486. (2) (1878) I, L. R. 3 Bom. 42, 43, 
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Before Sir Basil Scott, Ki., Chief Justice, an 


1911 EBRAHIM HAJI YA 
=r v 


February 2s. ‘CHUNILAL LALCHAND 


Limitation Act (XV of 1877), See. 19—Achn 
his master’s business—Gumasta’s acts all 
ledgment of debt by the gumasta after ma 
the creditor—Indian Contract Act (LX of 187 


The plaintiffs’ firm had .denlings with 
was, during the life-time of EL, managed 
that the gumasta carried on the business for 
managed the affairs of the firm, and his mast 
write letters on behalf of the firm and never r 
After H.’s death and whilst it was not known to t 
toa letter of the plaintiffs, he wrote: “You men 
moneys due; as to that admit whatever may be found 
to be owing by me; you-need not entertain any anxie 
recover the moneys, the plaintiffs relied on the above 
acknowledgment of their debt, under s. 19 of the Limitation 

Held, (1) that the statement amounted to an acknowled 
the meaning of 8. 19 of the Limitation Act, 1877; 

(2) that the gumasta could bind the ostate of H. who ha® di 
months previously, for the case fell within the provisions of gs, 208 a 
of the Contract Act, 1872; -the-termination of the gumasta’s author 
if it did terminate,did not take offoct as regards the plaintiffs as long 
they did not know of H.’s death, and the gumasta was bound under s, 
209 tọ take on behalf of the ropresentatives of his late principal all reason- 
able steps for the protection and preservation of the interest entrusted 
to him, 

SUIT to recover a-sum of money. : 

The firm of Chunilal Lalchand and others (the plaintiffs) 
had dealings with Haji Usman Haji Oomar (represented by 
the defendants). During the latter’s life-time, the business 
was managed-by his gumasta, Khanderao, who looked after 
the whole managementand wrote letters in his master’s name. 

- Haji Usman died in March 1903. Khanderao remained, as 
he ever was, in free and’unfettered management of the shop. 
On the znd June 1903, that is, after Haji Usman’s death and 
before it was known to the plaintiffs, the gumasta wrote in 
reply to a plaintiffs’ letter, a post-card wherein he wrote as 





*Beoond Appeal No. 374 of 1909,  docroo pnssod by M, V. Kathavate, 
from the decision of ©. Faweott, First Class Subordinate Judge of 
District Judge of Ahmednagar, in Ahmednagar, in Civil Suit No. 323 of 
Appeal No, 40 of 1908, confirming tho 1906, 


A =~ . 
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follows: “You mention that there are moneys due; asto A. C. J. 


that I-admit whatever may be found, on proper accounts to ` 


be owing by me; you need not entertain any anxiety.” 


J911 


Daa aa 


On Haji Usman’s death, the defendants, as Panch of his caste, Esianix 


took possession of his estate; and defendant No. r was later 


The suit was instituted on the 3oth May 1906. 

The Subordinate Judge decreed the claim, holding that the 
letter dated the and J une 1903 was a valid acknowledgment, 
on the following grounds = ` 


The o'aim is said to Ke barred by the law of limitation, because his 
Gumasta was not competent to bind his master by an acknowledgment 
contained in Exhibits a8 and 49, But it appears from a number of letters 
admitted by the same (Aumasta that he carried on the business for his master, 
ordered sale of goodsf at particular rates, or stopped it (Exhibits 47, 46, 44, 45) 
acknowledged receipfis of Hundis, promised to credit them to plaintiffs’ Khata 
(Exhibit 43), Thef Gumasta says (Exhibit 42) that in the owner’s abgenco ho 
managed the affairs of the firm, that even if the master was present, he did 
not always sig the letters that used to be sent in connection with the busi- 
ness of the ffm, that no special powers were given to him, but the master was 
ogre of this practice, and that he never prohibited him from writing 
such let%eys, and that he remembered no instance in which the master re- 
pudiatgéd any of his letters, These letters therefore were within the scope 
of Ys power and may therefore be considered as acknowledgments by an 

ent “duly authorised” within the meaning of s. 19 of the Limitation Act, 
“We words ‘duly authorised’, it has been held, do not mean specially or express- 

uthorised (see case cited at p, 91 of Starling’s Limitation, Fourth Edition), 
letters are produced on behalf of the defendant that the Owner wrote any 






ng as follows :— 


: himself. None of the others however even bear hig signature, 
J o the District Judge arrived at the same conclusion, 
1. 
No 


bt his death terminated the Gumasta Khanderao’s authority as his 
agent (& ‘tion 203, Contract Act), but the termination did not necessarily take 
effect again. ae plaintiffs when Exhibits 48 and 49 were written, as they may 
not then have aown of his death (s, 208, ibid), Apart from this, section 19 
of the Limitation Act does not require the acknowledgment to be made’ by or 
on behalf of the original contractor of a liability, but by or on behalf of the 


` party against whom a right in respect of such liability is claimed. In this 


case the right is claimed against Haji Oosman’s legal representatives and the 
aknowledgments in Exhibits 48 and 49 are valid as being mace by Khanderao 
on their behalf and with thier authority, It is true that thereis no evidence 


as to their having authorised Khanderao-to make such acknowledgments but , 


there is a strong presumption in favour of the arrangements which existed in 
Haji Oosman’s time as deposed to by the witness Khanderao, having continued, 
with at any rate the implied authority of Haji Oosman’s legal representatives 
especially as regards Exhibit 48, which was written only some two'monthe after 
- Haji Ooaman’s death, , 


B 34. 


V. 


-on made, by an order by the Court in an administration suit, PEST AN 
` the manager of the property. 
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The defendant appealed to the High Court. 


P. D. Bhide, for the appellant.—The authority of the agent 
terminated on the death of the principal under s. 201 of the 
Indian Contract Act. Hence the gumasta or the agent had no 
authority under s. 19 of the Limitation Act to acknowledge the 
debt of the deceased principal. The agent can pass acknowledg- 
ment to bind the principal during his lifetime but after his 
death this power comes to an end. Anacknowledgment after 
termination of the agency is of no avail : see Parbuttinath Roy 
v. Tejomoy Banerji 2); Dinomoyi Debi. Roy Luchmiput O); 
also Dinomoyi Debi v. Luchmiput Singh). Explanation 2 to 
s. 19 of the Limitation Act requires that the agent ought to be 
duly authorised in that behalf and this ought to be very strictly 
construed. The old law in-England did nyt even recognise 
such authority in the agent. It was only latterly that power 
to acknowledge debt was given to a duly aughorised agent: 
See Banning on Limitation, page 47. Hence s. rm ought to be 
strictly construed and cannot be controlled by ss. %08 and 209 
of the Contract Act. These latter sections are meat only to 
protect the agent in his dealings with others but are n&t meant 







- to make such acknowledgment binding on the deceaséd%g heirs 


whe i1they are made after the principal’s death. The knowledges 
of the third party as to the death is immaterial in such cas 
The illustrations to s. 208 make this quite clear. Moreovei, 
there is no finding in this case that the agent passed the acknow- 
ledgment for the protection and preservation of the interests 

entrusted to him. On the contrary, prima facie, the acknow- 

ledgment was against the interests of the representatives, 

Hence the case should be remanded fora finding on this 

poin'. Moreover. it appears that he was not the only gumasta 

but there were others also. We do not deny the authority of 

the gumasta in this case during the principal’s lifetime but 

only contend that the acknowledgment passed after the 

priacipal’s death is futile. 


D. R. Patwardhan, for the respondents.—The acknowledg- 
ment is validly passed as s. 208 of the Contract Act applies 
and provides that the termination does not take effect till the 
third person knows of the death of the principal. Here the 
gumasta is found to have full authority and the representa- 


(2) (1879) L. L. R. 5 Oal. 803, (8) (2879) 6 C, L, R, 101, 
(2) (2879) L.B. 7 L A. 8, 
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gumasta Hence the acknowledgment in question was validly A. 0. J. 
passed by the agent so as to bind the defendants. 1911 


hy Mesaana 

Scott C. J.—It is admitted that the defendant No.1, by Horan 
- an order of the Court made in an administration suit, is the v. 
manager of the property of Haji Usman Haji Oomar who died OwuntLan 
in or about. March 1903. ‘ = 

The plaintiffs’ firm had dealings with Haji Usman’s firm at 
Malegaon. The business of that firm, according to the finding 
of the lower Court, was, during the lifetime of Haji Usman, 
carried on by a gumasta named Khanderao. 

The suit was instituted by the plaintiffs on the goth of May 
1906 by presenting the plaint to the officer of the Court at 
Ahmednagar. In Order that the plaintiffs may not be met by 
a bar of limitatioh they have to show that there was some 
acknowledgment binding upon the estate given under s. 19 of 
the Limitation Act within the three years anterior to the 3oth 
of May 1966. The acknowledgment relied upon for this 
purpose ie’dated 2nd of June 1903. It is in the shape of a 
post-card addressed to the plaintiffs by the gumasia Khande- 

om Malegaon in the name of Haji Usman Haji Oomar in 
cheno reference is made to the death of the latter. It 
ports to be an answer to a letter from the plaintiffs relating 
o their account and concludes by saying “ You mention that 
there are moneys due; as to that I admit whatever may be 
found on proper accounts to be owing by me; you need not 
entertain any anxiety.” 

The learned Judge of the lower appellate Court has held 
that there was no reason to suppose that the plaintiffs at this 
time knew that Khanderao’s authority had terminated by the 
death of Haji Usman, and it is not alleged that they had notice 
of his death at that time, assuming the authority of the 
writer of the letter to give acknowledgment had terminated. 

It appears from the decision of the Privy Council in 
Maniram Seth v. Seth Rupchand G) that an acknowledg- 
ment in terms such as we have referred to would be an acknow- 
ledgment within the meaning of s. 19. 

The question then is whether the gumasta Khanderao, who 
wasin charge of the business on the znd of June 1903, could 
bind the estate of Haji Usman who died two months pre- 


viously. 







(1) (1906) I, L, R. 33 Cal 1047; 8 Bom, L. R, 501. 
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The learned Judge has held that there is a strong pre. 
sumption in favour of the arrangement which existed in 
Haji Usman’s time as deposed to by the witness Khanderao 
having continued with, at any rate, the implied authority of 
Haji Usman’s legal representatives, so far as to cover the 
acknowledgment of the 2nd of June. 

According to the evidence of Khanderao and a number of . 
letters which were proved in the case, he carried on business 
for his master and generally managed the affairs of the firm, 
and his master always allowed him to write letters on behalf 
of the firm and never repudiated any of them. 

Under these circumstances, we think,\ that the case falls 
within the provisions of ss. 208 and 209 of the Contract Act. The 
termination of Khanderao’s authority, if it \did terminate, did 
not take efféct as regards the plaintiffs beforè the 2nd. of June 
‘as they did not know of Haji Usman’s death; and Khanderao 
‘was bound under s. 209 to take on behalf of the presentatives 
of his late principal all reasonable steps for the pratection and 
ost-card 
letter 
for the manager to write to a creditor who was ingwirinr 
about the moneys due to him, and was written for the } 
tection and preservation of the assets of the shop. We, the 







‘fore, hold that the’suit was not barred by limitation. 


We affirm the decree of the lower appellate’ Court and 
dismiss the appeal with costs. Decree confirmed. | 


Before Sir Basil Scott, Kt., Chief Justica, and ir, Justice Batehelor. 


ABDULALI ABDULHUSEIN 
v 


MIAKHAN ABDULHUSEIN* 


Civil Procedure Code (Aot XIV of 1882), Secs. 13, 44 (b)—Res judicata—Prior 
purchaser—No estoppel by judgment against himin an action after sale— 
Prwity of estate—Misjoinder of causes of action, 


A donee of a house cannot be estopped as being privy in estate by a 
judgment obtained in an action against the donor commenced after the 
date of the gift. 


eee 
*Second appeal No. 864 of 1908, passed by J. E. Modi, First Class 

from the decision of W. Baker, Subordinate Judge A, P., at Surat, 

District Judge of Surat, in appeal in Civil Suit No, 179 of 1908. 

No. 6 of 1907, confirming the decree 
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Mercantile Investmant and General Trust Company v. River Plate, Loan 
and Agency Company (1); The Natal Land UVompany v. Good (2); and 
Naizulla Khan v. Nazir Begam (3), followed. 

A person claiming property as the heir of his father onthe ground 
that his mother had no title to the property which she purported to dis- 
pose of by way of gift to her daughter, cannot join in the same suit 
another cause of action based on the ground that the daughter had 
obtained a good title to the property from her mother and he was entitled 
to it as the daughter’s father. 


SUIT to recover possession of a portion of a house, which 
originally belonged to gne Abdul Husein Kamruddin. 

On the 15th April 1879, Abdulhusein sold the house to his 
_ wife Mariamboo, by @ salé-deed (Ex. 103). Abdulhusein died 
on the 19th October’ 1884, leaving him surviving his widow, 
Mariamboo, two sons, Esabali and Abdulali (plaintiff No. 1); 
and a daughter, Manekboo. The following geneological tree 
shows the relationship of the parties :— 


f Abdulhusein 
7 =Mariamboo 
a a eee 
; sab! Ali Abdu Ali Manekboo 
,=Fatmat (plf. 2). (pl 1) | p 
D dl a a e] 
i | Rakhiaboo=Miakhan Fatma 
sbhai Zenaboo | (def.1), . (def. 2). 


Œ. 8). (pli. 4). =Yusafalli 
oe Pinas, oe (def. 3). 
Manekboo Khatijaboo 

(def, 4). (ded. 5 

On the 29th August 1898, Mariamboo sold the groundfloor 
of-the house to Miakhan, who was her daughter’s son. That 
portion was then in Abdul Ali’s possession. Miakhan therefore 
sued Abdul Ali in 1900 to recover its possession: but he was 
unsuccessful, as the Court held that the “sale-deeds passed by 

‘Abdul Husein to Mariamboo and by Mariamboo to Miakhan 
were sham transactions (Suit No. 358 of 1900). 
In the meanwhile on the 3rd June 1899, Mariamboo execut- 
_ed a deed of gift (Ex. 115) to Rakhiaboo (the wife of Miakhan) 
of the front portion of the second story of the house. 

Abdul Ali was in possession of the ground floor anda portion 
of the first floor of the house in question; and Esab Ali was in 
possession of portions of the first and second floors of the same 
house. In 1900, Mariamboo sued both her sons (Suits Nos. 222 
and 223 of 1900) to recover possession of the portions of the 


G) [2894] 1 Gb, 595. (8) (1892) I. I R, 15 All, 108, 
(2) (1868) L, R. 2 P, C. 192, f 
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house in their occupation. These suits were dismissed, as the 
Court held that the sale-deed Ex. 103 was sham. 

In 1903, Abdul Ali and the heirs of Esab Ali sued Rakhi- 
aboo’s heirs for recovering possession of the front portion of 
the second story of the house which was alleged to have been 
given to Rakhiaboo by way of gift by Mariamboo. 

The defendants contended inter alia that the sale by Abdul. 
Husein to Mariamboo was not fraudulent and void. 

The Subordinate Judge found that the sale-deed in question 
was valid, and that decision in suits Nos. 222 and 223 of 
1900 did not bind Rakhiaboo who was a prior purchaser and 
who was no party to them. He remarked as follows :— 


The reported diota of high judicial authorities inet the same effect. In 
Hakumchand’s Civil Procedure Code at page 160 it ideaid : “Tt is.well under- 
stood though not usually stated in express terms in wards upon the subject 
that no one is privy to a judgment whose succession to the rights of property 
thereby affected occured previously to the institution of the suit,...Dr. 
Bigelow says the ground of privity is property and no ersonal relation 
To make a man a privy to an action he must have acquired a 
subject-matter of the action either by inheritance, successi 
from a party, subsequently to the action. ... Romer J. held the 
in Mercantile Insurance, &c., versus River Plate Co, (1894 Engli 
Notes 9), observing that a purchaser could not be estopped as béin 
estate by judgment in an action commenced after the purchase,” 

This rule has been followed in India too in the oases in Dooma v. Joon 
12 W. R. 362; and Bonamali v. Koylaah C hunder, 4 Cal. 692; and Krishna 
Sitaram, L L. R., $ Bombay, 496, and Sitaram v. Amir Begam, I. L. R8 A 
324, and Nia Zulla v. Nasir Begam, 15 Al. 108; and Chidden Singh v. Durga 
22 All. 382. In Sitaram v. Amir Begam, the Court said that section 13 of the 
Civil Procedure Code must be read as if after the words “under whom they 
or any of them claim” the words “by a title arising subsequently to the 
commencement ef the former suit’? had been inserted. The case of Nia 
Zullah Khan v. Nasir Begam, deserves notice, as there the assignee got his 
interest under a transfer during the pendency of the suit; yeb the judgment 
in that suit was held not to be binding on him. 


The Subordinate Judge eventually dismissed the suit. 
On appeal, the District Judge came to the same conclusion. 
The plaintiffs appealed to the High Court. 



















Modi, with W. K. Mehta, for the appellants. . 
Ratanlal Ranchhoddas, for the heirs Nos. 3 to 6 of respon- 
dent No. 3. 


Scort C, J.This suit relates to a portion of a house alleged 
to have been given away by one Mariam, the widow of Abdool 
Husen Kamrudin, to her grand-daughter Rukhiaboo, the 
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daughter of Abdul Ali, the first plaintiff, and the wife of the 
first defendant Miakhan. 
The deed of gift in favour of Rukhiaboo was dated the 3rd of 
June 1899. 
In the year 1900, Mariam found herself involved in three 
suits in all of which an issue was raised and decided against 
_ her as to whether she had any title to the house in question, 
which had originally belonged to her husband Abdool Husen 
Kamrudin. The decision against Mariam in those suits isnow 
relied upon as evidence against Miakhan, the husband of 
Rukhiaboo, although’ not only were the causes of action in 
those suits concerned with a different portion of the house to 
that which was the Subject of the gift in favour of Rukhiaboo, 
but the suits themselves were instituted a year subsequent to 


at deed of gift,/ 
o the question how far a judgment in a 












one portion of a house can be res judicata 
owners of another portion of the house, we hold 
dgments in the suits of 1900 are not admissible in 
against Rukhiaboo on the ground stated by Mr. 
omer in Mercantile Investment and General Trust 
any Y- River Plate Trust, Loan, and Agency Company (1), 
at a prior purchaser of land cannot be estopped as being 
ivy in estate by a judgment obtained in an action against 
the vendor commenced after the purchase”. To the same 
effect are the judgment of the Privy Council in The Natal 
Land Company v. Good (3), and the judgment of the Allahabad 
High Court in Naizullah Khan v. Nazir Begam (3). 

Then it is contended by the appellants that at all events 
the lower Court in deciding the suit should have considered 
Abdulali’s claim as one of the heirs of Rukhiaboo. 

Now the claim that was first put forward in this suit was 
put forward jointly by Abdul Ali with-the children of his 
brother Esoofali claiming as the heirs of Abdul Husen Kam. 
rudin on the ground that their mother Mariamboo had no title 
to the property which she purported to dispose of by way of 
gift to Rukhiaboo. They, therefore, claimed under a title de. 
rived from Abdul Husen Kamrudin as his ‘heirs and claimed 
in respect of his estate. That wasa clear and definite cause of 


action. . 
Abdul Ali, the appellant, now complains that he was not 
(2) [1894] 1 Oh. 595. (3) (2892) I, L, R. 15 All, 108, 


(2) (1868) L. R. 2 P. C. 132. 
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allowed to put forward in the same suit acase based upon an 
entirely different cause of action, ‘namely, that he was the 
father of Rukhiaboo, deceased, who obtained a good title to 
the property in dispute from Mariamboo. That cause of action 
relates to the estate of Rukhiaboo and is put forward by Abdul 
Ali claiming by derivative title as one of her heirs, and, we 
think, it is clear that the joinder of two such causes of action 
in respect of two different estates is prohibited by s. 44 (b) of 
the Civil Procedure Code of 1882, which was in force at the 
date of the institutjon of this suit. X , 

The appellants’ counsel suggests thatit might possibly be 
held, if a subsequent suit were natitatedby Abdul Ali claiming 
as the heir of Rukhiaboo, that the matteris res judicata as it 
might and ought to have been put forward as a ground of 
attack in this suit. It is difficult to see hw it can be put 
forward as res judicata since ex hypothesi the \subsequent suit 
would be between the same parties between whom the Court 
has decided in this judgment, that the eain ougitt not to be 
and might not be: put forward. 

The only remaining question is the question of co, 
learned Subordinate Judge states correctly that the del 
filed written statements which are identical in: ine 
tions. They are all members of the same family,. t 
difference of interest being that some claim as heirs of Ruk. 
aboo and others claim as tenants. The Subordinate J udge,. 
however, allowed the tenants one set of costs and the heirs 
another. When the matter went to the lower appellate Court 
the learned District: Judge, although his judgment states that 
he confirmed the decree of the lower Court and dismissed the 
appeal with costs, appears to have allowed the decree to be 
drawn up awarding three separate sets of costs to the defen- 


' dants. 


As all the questions in the case are before us in this appeal 
we are competent to deal with question of costs; and we are 


. of opinion that the defendants are not entitled to more than 


one set of costs. We, therefore, vary the decrees of the lower 
Courts in the matter of costs by allowing only one set to the 
defendants in each Court. In other..respects the decree is 
affirmed. 


ane costs of this appeal ; must be borne by the appellants. 
Decree confirmed, 


eed 
z- 
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Civil Procedure Code (Act XIV of 1882), Sec. 424—Suil againct Secretary of > 


State—Suit for injunction—N. otice—Inam— Resumption, 


The plaintiff was the grantee ofan Inam of two villages, The Col- 
lector being of opinion that the condition on which the Inam was 
continued had been terminated, directed the Mamlatdar to take over 
from the plaintiff the charge of the records of the villages, The plaintiff, 
thereupon, without giving notice required by s, 424 of the Civil Procedure 
Code, 1882, filed a suit against the Secretary of State for India in 
Council to obtain a declaration that he and his immedtate successors 
were entitled to,hold the villages as full and absolute owners, and to 
obtain a permahent injunction restraining the defendant or his officers 
from taking pdasession of or resuining the two villages or from demand- 
ing their Tetords as long as the plaintiff or his immediate successors 
be living ; i ; 

Held, ¥hat notice under s. 424 of the Civil Procedure Code of 1882, was 









necessary ag a condition precedent to the suit, 
M wor “act’? ins, 424 relates only to the public officer and not to 
the/Sacretary of State for India in Council, The words “np suit shall 


instituted against the Secretary of State in Council” are wide enough 
to include suits of every kind whether for injunction or otherwise, 
Per Heaton J.—Where there is a serious injury so imminent that it 
“ean only be prevented by an immediate injunction, a Court will not be 
debarred from entertaining the suit and issuing the injunction though the 
section requires previous notice ; if it is owing to the immedinte need of 
the injunction that the-plaintiff has come to the Court for relief beforg 
giving the required notice, 


Suit for declaration and injunction. 

In 1841, the East India Company granted to Narso Laxman 
in inam the villages of Narol and Ropda. The Sanad, dated 
the roth September 1841,.was bilingual. The English portion 
making the grant ran as follows :— 


“The Honourable Court (of Directors) were pleased to direst under date 
zoth February 1840 that an Inam should be conferred on you for three lives, 
The Honourable the Governor in Council is therefore Pleased hereby to 
grant to you and your two successors in Inam all the Government rights &c, 
of the villages of Narol and Ropda,” : : 


In the vernacular portion of the Sanad, this part ran as 
follows:— ` | 


*First Appeal No, 115 of 1906, D 


istrict Judge of “Ahmedabad, in 
from the decision of R, Knight, Suit No, 18 of 1904, . I 


R 3S., 
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oe - ATE — Narso died in 1854, leaving him surviving five sons, of whom 
Gazanan Krishnarao (the plaintiff) alone was living at the date of the 
—- suit, 
Narso Laxman 
(died 1854), 
| 
{ | 
Keshhyrao veya Madhavrao, Vishnupant Krishnarao 
(1882) (1862) (1862) \ (1901) (plaintiff) 
oei | Shridhar \Janardan Gajanan ` 
Wamanrao Damodar Vasudeo N 
(1877) (whereabouts (1904). 
not known) 


As shown in the above geneological tree Keshavrao died in 
1882, his eldest son Wamanrao having predeceased in 1877. 
Damodar, the second son, had made himself siare and his 


whereabouts were not known. The third son sudeorao 
died in 1904. S 






Upon. Vasudeorao’s death, the Collector of Ahmedabad, was 
of opinion that the grant which was only for three life estates 
had ceased on Vasudeo’s death and the villages in questityn 
had become liable to be resumed by Government. He, there 
fore, passed an order to that effect on the znd August 1904. 
This order was, on appeal, confirmed by the Commissioner on 
the 1st December 1904. There wasa further appeal to the 
Government, but, before it was decided, the Collector issued 
an order to the Mamlatdar, which was communicated to the 
Inamdar on the 16th December 1904, and which ran as 
follows :— l 

Memorandum to be sent to Meherban the Inamdar Saheb of Narol and 
Ropda from the Mamlatdar of Daskroi is as follows :— 

His Honour the Assistant Collector Saheb’s order No. 101 dated 13th 
December, 1904, below his honour the Collector Saheb’s order No. 4793 dated 
the 12th December 1904 has been received. It is, therefore, to be written that 
both your villages Narol and Ropda have been made Khalaa (resumed) under 
the order of his honour the Commissioner Saheb No, 4626, dated 12th December 
1904, and for the present Madhavlal Keshavlal has been appointed as Talati 
for those villages, Do you be good enough to hand over to him all the records 
of the villages up to the current year along with the ferists (lists), 

On the 17th December 1904, the plaintiff, the last surviving 

i son of Narso Laxman, filed this suit against the Secretary of 
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State for India in Council without giving notice as required A. O. J. 
by s. 424 of the Civil Procedure Code of 1882. He prayed for 1911 
the following reliefs :— —~ 


(a) That this Court will be pleased to declare that the plaintiff and his SHORETABY 
- immediate successors are entitled to hold the two villages of Naroland Ropda OF STATE 
as full and absolute owners; and that the said villages are not liable to be v. 
resumed nor are their records liable to be demanded by the defendant until GAJANAN 
and so long as the plaintiff or any child belonging to the second generation of Eii 
the original grantee is living. 
(b) That this Court will be pleased to issue a permanent injunction re- 
straining the defendant or his officers from taking possession of or resuming 
the two villages in question or from demanding their records as long as the 
plaintiff or his immediate successors or any child in the second generation of 
the origina] grantee be living. 
The defendant in his written statement contended inter alia 
that the suit was bad for want of notice under s, 424 of the 
Civil Procedure’ Code of 1882; and that the grant of 1840 
made the inqm tenable only for three lives, i. e., the life of 
Narso Laxman and his two successors. It only created three 
life-estates, viz., (1) that of Narso, (2) that of his eldest son, 
and (3) that of the eldest son of his eldest son, and it accord- : 
ingly ¢eased at the death of Vasudeo in 1904. 
District Judge found „that the effect of the sanad of 
1840 was that it conferred thë giant” upon Narso and the two 
nerations succeeding hi, that js to say, it must subsist 
util the death of his lagt, Surviving grandson. On the question 
of notice, the learned J igge foundythat it was not necessary 
for the following r reasons: — Eà | 
“Tt is admitted MEato- notide sugh’ pa is prescribed by s. 424, Civil Pro- 
cedure Code was 3 eigen in in his cR89, and this’ would at first sight seem to put 
the plaintiff out OF Court. Tt" ‘appear, however that this is one of those 
ingenious instaf{gee í in which the ‘Courts take advantage of equitable principles 
to avoid giving, effect to a law that would otherwise produce inequitable 
effects. The fection relates to suite 1 against public officers in respect of acta 
‘ purporting to be done’ by them it in’their official capacity; and in such cases 
as the present if i‘has~been, held’ that there is no act done, but merely one 
threatened. See for- iégample’ IL L, R. 16 Mad. 317,7 Cal, 499, 22 Bom. 637, 
a5 Bom. 142 together with many other quoted in the note to 5, 424 in 
O’ Kinealy’s edition of the Code, as well as two English cases, L. R. 20 Eq. 
626, and 5 Ch. D. 350.” 


The defendant appealed to the High Court. 






Strangman, (Advocate-General), with R. W. Desai, for the 
appellant.—The suit is badinits inception inasmuch as the 
plaintiff has not given the preliminary notice required bys. 424 
of the Civil Procedure Code of 1882. The section begins by say- 
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ing ‘no suit shall be instituted against the Secretary of State 
in Council,” and after a comma it runs on “ or against a public 
officer in respect of an act purporting to be done by him in 
his official capacity.” The first clause is very general and 
embraces all kinds of suits. The act done must refer to the 
public officer alone. The Secretary of State for India isa 
fiction; he is a mere name: See Kinlock v. Secretary of State - 
Sor India in Council G). The meaning that we have suggested 
is borne out by ss. 428, 429 and 416 in the Code. Section 80 of 
the new Code has made the matter clearer still. See also Hari 
Pandurang v. Secretary of State(2); Secretary of Siate v. 
Rajlucky Debi (3); Gray v. Cantonment Committee of Poona (4); 
Shahebzadce Shahunshah Begum v. Fergusson (5). See also the 
cases of President of the taluk Board of Sivagangav. Narayan(6); 
Municipality of Taizpur v. Manak Dulab(7), and Municipality 
of Parola v. Lakshmandas (8), which were decided under Acts 
which contained sections worded very much the same as the 
present section. The cases of Attorney General v. Hackney 
Local Board (9) and Flower v. Local Board of Low Leyton (20) 
are distinguishable as they were decided under ‘sections 
the language of which differed from that of the pene te 


Lowndes, with G. S. Rao and Ratanlal Raucnhotdas, for the 
fespondenit, —The phrase “an act purporting to be done” Vi 
s. 424 of the Civil Procedure Code of 1882, refers also to th 
Secretary of State. The comma after the first clause need not 
be looked to, for punctuation is not takenas part of the statue: 
Duke of Denah Fe v, O’ \Goynor (11); Claydon v. Green(12); 


Maxwell on Statute, 4th Edip. 62. . sagas NA 
The suit is notin respectiof an act done # But is one to re- 


strain an act threatened. Such ‘a, suit:doés gt fall within 
s. 424. The reason why notice is prescribed by § Š, 434 is that in 
the case of an act done, the Government should have an op- 





. portunity of making amends if necessary. This reason applies 


equally when the suit is against the Séqustary-of State. 
Further, in a suit for injunction the principle is that although 

the statute requiresa preliminary notice still no notice need be 

given first. This principle is recognised in the case of 





(1) (1880) 15 Ch. D. 1. (7) (1897) I. L. R. a2 Bom, 637, 
(2) (1903) I. L. B. 27 Bom, 424, 450, (8) (1900) L. L. R. 25 Bom, 142, 
(3) (1897) I. L. R, 25 Cal. 239, 240, (9) (1875) L. R. 20 Eq. 626, 

(4) (1910) 12 Bom. L. R. 615. (10) (1877) 5 Ch. D. 347, 850, 
(5) (1881) L L. B. 7 Cal. 499. (11) (1890) 24 Q. B. D. 468, 478. 


(6) (1892) I, L. R. 16 Mad, 317. (12) (1868) L. R. 3 O. P, 511, 522 
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Flower v. Local Board of Low Leyton (1), which turned upon 
s. 246, of the Public Health Act (38 & 39 Vic. c. 264,) where the 
wording is “act done or intended to be done or omitted to 
be done;” and in Attorney General y. Hackney Local Board (2), 
which was decided under the: Metropolitan Board of 

Works Act (25 & 26 Vic.c. 102), s. 106, where the language 
employed is .“‘act done or intended to be done.” 


CHANDAVARKAR J.—In my opinion, ona proper construc- 
tion of s. 424 of the Civil Procedure Code of 1882, notice was 
necessary in this case, as a condition precedent to suit. The 
words in the section are: “No suit shall be instituted against 
the Secretary. of State in Council, or against a public officer in 

‘respect of an act purporting to be done by him in, his official 
capacity.” From the repetition of the word “ against”, I 
think the ‘act,’ described in the section, was meant to relate 
only to the public officer, not to the Secretary of State. It 
shows that.tKe Legislature intended to differentiate between 
the Secretaty of State and other public officers. F urther, if 
the words “in respect of an act” &c., had been intended by 
the Legislature to apply to the Secretary of State also, it 
would have been more appropriate to use the words “done by 
either” instead of the words “done by him.” ` 

The question is not quite free from difficulty. In The Secre 
ary of State for India in Council y. Rajluchi Debi(s), Ameer Ali 
J. construed the section ina different way. In appeal from 
his decision Maclean C. J. was inclined to differ from that 
construction; but the appeal was decided on other grounds 
and so the learned Chief Justice’s opinion was a mere obiter 
dictum. 7 i 

The considerations in support of the construction contended 
for by the learned Advocate-General in support of the present 
appeal seem to me to be stronger than those urged for the 
other construction. 


But it is urged by Mr. Lowndes for the respondent that, at 


all events, a notice is not necessary in a suit for an injunction 
against the Secretary of State; and in support of that the 
learned counsel relies on the principle of the decision in 
Flower v. Local Board of Low Leyton(4) as controlling the in- 
terpretation of s. 424 of the Code of Civil Procedure. No 
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. (1) 1877) 5 Ch. D. 347, , (3) (1897) I. L. R. 25 Cal. 239, 
(2) (1875) L, R. 20 Eq. 626. (4) (1877) 5 Oh. D, 347, 
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A. 0. J. injunction no notice is necessary; but that was on the construc- 
1911 tion of the particular section of the Act there concerned. The 
w~ words of the section which had to be construed there were, 

Szorsrary “an act done or intended to be done or omitted to be done” 

or Brave and the learned Judges held that upon a proper construction 

G se of the language of the section there, what the Legislature had 

AJANAN eee 
—.  inview wasan actdone, not an act threatened. Aninjunction, 

Chandava it was said there, is sought in respect of an act threatened; and, 
— therefore, the words in question were held not to apply to a suit 

for an injunction. But that is not the case before us. 

If I am right in my construction ofs. 424, the words ‘ no 
suit shall be instituted against the Secretary of State in Council” 
are wide enough to include suits of every kind, whether for in- 
junction or otherwise. It may be that in any particular case 
the circumstances might be such as to satisfy the Court that it 
was practically impossible to give a notice, because the act 
threatened was so imminent that the plaintiff was driven to a 
suit by the conduct of Government. In such a case it might 
be that the Court would hold that no notice as a ‘condition 
precedent to suit was necessary. 

But that would be, not because of the law ins. 424 ‘of the 
Civil Procedure Code but because of the introduction Tato, the : 
suit of another law, viz. that the defendant by his conduct had 
brought about a state of things which prevented the plainti 
from complying with the provisions of the section in question. 

No such case arises here. On the ground, therefore, that no 
notice was given by the plaintiff as required by s. 424, the suit 
must be held bad. The decree of the Court below must be 
reversed and the suit dismissed with costs throughout upon 
the respondent. 


HEATON J.—I am of the same opinion as to the construc- 
tion of s. 424. I am unable to understand how Flower’s case(1) 
is an authority for saying that a suit is excluded from the 
operation of s, 424 of the Civil Procedure Code because it is 
a suit for an injunction. On this point the observations of the 
Chief Justice of Bengal reported in the case of The Secretary of 
State for India in Council v. Rajlucki Debi(2) are very perti- 
nent. We cannot take Flowers case as an authority for the 
construction of a sectionin an entirely-different Act, in different 
terms, and for a different purpose. We can at best only look 
to the principle underlying the decision there. The principle 


(1) (1877) 5 Ch. D, 347, (2) (1897) L. L. R, 25 Cal, 239, 
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of that case is not, as I understand it, that the words of sucha 
section, as that under consideration, though in terms covering 
such a suit, cannot apply to any suit for an injunction. Its 
meaning, so far as it is general, is, I think, this: where there is 
a serious injury so imminent that it can only -be prevented by 
an immediate injunction, a Court will not be debarred from 
entertaining the suit and issuing the injunction though the 
section requires previous notice ; if it is owing to the imme- 
` diate need of the injunction that the plaintiff has come to the 
Court for relief before giving the required notice. The reason 
is that to wait until the due notice had been given would be 
to allow the injury which it is the object of the suit to prevent, 
so there would be a clear denial of justice. The principle is 
that in construing an Act we are to read the words in the 
light of the object of the Act and are to presume that a con- 
sistent purpose underlies those words. The purpose of the 
Code of ~ Procedure broadly put, is to regularise and faci- 
litate the work of the Courts; so that they may be best able 
to do justice. That purpose would no doubt be defeated if 
an Te were immediately required and absolutely neces- 
sary jm order to prevent serious injury and yet the Court could 
; notissue it. It must be presumed that this is not intended unless 
it’s specifically expressed. To that extent, speaking for myself, 
would follow the principle of Flower's case. But of course 
one would have to-be very clearly satisfied that an im- 
mediate injunction was absolutely essential. There is no indi- 
cation here that serious and irreparable injury would follow 
from failure to obtain an immediate injunction : or that any 
injury whatever, which could not be amply and appropriately 
recompensed by damages, .would ensue from delay in issuing 

an injunction. 

Appeal allowed, 
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Before Sir N. G. Chandavarkar, Kt, and Mr, Justice Heaton, 


BHIWA JOTIBA 


1911 Beg 
Saey $ "D 
March 9. DEVCHAND BECHAR.* 


Civil Proccedure Code (Act XIV of 1882), Sec. 462— Compromise of suit—Court, 
sanction of—Minor parly—A bsence of sanction—Compromise not binding on 
minor, i 


Where a compromise is entered into by parties to a suit in which 
a minor is interested, it'is not binding on the minor unless leave of tho 
Court is obtained under s. 462 of the Civil Procedure Code, 1882, And 
where the minor comes forward to sot aside the compromise, the Court 
has no power to uphold it on the ground that it is for the benefit of 
` minor or that the minor has derived benefit from it. 
SuIT to redeem a ‘mortgage. AS 
' The mortgage in question was passed by Jotiba Kamte fe 
Devchand Bechar (defendant No. 1) for Rs. 199-45-0 on the 
23rd May 1893. Jotiba had two sons: Maruti (defendant 
No. 2), and Bhiwa (the plaintiff), a minor. \ 
` In r904, Maruti, on behalf of himself and as next-friend of 
the minor Bhiva, filed a suit (No. 386 of 1904) against \Dev- 
chand Bechar to redeem the mortgage. The suit ended\in 
a compromise on the 7th May 1905 under which Rs. 300 we C 
acknowledged to be dueto the mortgagee : to this compromise, 
the leave of the Court, as provided by s. 462 of the Civil Pro- -` 
cedure Code of 1882, was not obtained. 
On the 7th June 1906, the minor Bhiva, by his guardian his 
mother, filed this suit to redeem the mortgage. | 
The mortgagee (defendant No. 1) contended inter alia that 
the compromise decree was yalid and binding on the minor. 
The Subordinate Judge held that the compromise was not 
entered into in fraud of the plaintiff but his interest was not 
properly protected ; and that the decree was not binding 
on the plaintiff. His reasons were as follows: 
Some evidence has been recorded in this case, hut before I proceed further 
I am asked to record a decision as to whether the compromise decree is or 
is not binding on the minor, having regard to 8. 462, Civil Procedure Code, 
The question under paragraph two of that section is whether the compromise 
was entered into with the leave of the Court. 


*Becond Appeal No. 834 of 1908 ; and 207 of 1907, reversing the decree 
from the decision of R, D. Nagarkar, passed by E. Reuben, Subordinate 
Joint Firat Olass Subordinate Judge, Judge at Haveli, in Civil Suit No, 
A. P., at Poona, ta Appel Nos. 200 . 176,0f 1906, 
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' Regarding this there is no evidence. The mere fact that the compromise A. O. J. 
was filed and a decree ordered to be drawn up in accordance with its terms 


will not go to show that the leave of the Court was taken for the compromise, uy 
Unldss it appears that the Court considered the terms of the agreement, and Barwa 


having regard to the interests of the minor it granted leave to the making of a 
the agreement or compromise, it cannot be said to have had the necessary DħäYonAxD 
sanction within the meaning of s. 462, Civil Procedure Code. SEN, 
What seems to be required in such cases is that the Court must be shown 
to have applied its mind to the consideration whether the terms of the com- 
promise are or are not beneficial to the minor and whether sanction ought to 
be accorded or refused (L L. R. 26 Bom, 109, 17 All. 583, 21 Mad. 91, and 8 
B. L. R., page 489). : : 
This the Cours ia not proved to have done in the present instance. All 
that appears is that the Court knew about a minor being a party to the com- 
promise. But notwithstanding this knowledge the Court might have granted 
the compromise application as an ordinary formal matter and this- would not 
mean that it considered the terms of the application and then sanctioned it, 
_ There are not at present sufficient materials before me to enableme to the 
conclusion that the compromise in question had the sanction of the Court 
within s. 462, Civil Procedure Code. 


Accounts were then taken of the mortgage at the foot of 
which itas found that Rs. 20-12-0 were due to defendant No. 
1 undef the mortgage. The Subordinate Judge, therefore, 
decréed,that the plaintiff’s share in the mortgaged property 
wad liable for Rs. 10-6-o. As regards the share of the defen- 
dant No. 2 in the property, it was made liable to pay Rs. 150 

4s provided in the compromise decree. 
y On appeal, the lower appellate Court reversed the decree and 
dismissed the plaintiff's suit holding that the plaintiff was 
bound by the compromise decree on the following grounds :— 


I agree with the view of the lower Court, which is supported by the autho- 
rities quoted in its judgment, that unless it appears that the Court considered 
the terms of the agreement, unless the Court is shown to have applied its 
mind to the consideration whether the terms of the compromise are or are 
not beneficial to the minor, and the sanction is accorded after such considera- 
tion, the compromise cannot be said to have had the sanctionof the Court 
within the meaning of s, 462 of the Civil Procedure Code, I examined the 
record of suit No. 386 of 1904 and do not find any indication therein that the 
compromise was sanctioned by the Court after applying ita mind to the terms 
of it in the way just mentioned, Nor do I find any evidence in this case that 
the said compromise was sanctioned by the Court after a due consideration 
of the interests of the minor, The decree in suit No, #86 of 1904 is, therefore, 
liable to be set aside at the instance of the plaintiff if it is found there was 
grave misconduct on the part of defendant No. > his next friend in that suit 
in agreeing to the terms of the compromise, The benefit given by s. 462is 
personal to the minor, and the decree, therefore, cannot be set aside even if 
gross misconduct is proved, so far as it is affected the defendant No. 2, who, 
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besides being the next friend of the minor plaintiff, was himself a plaintiff in 
the suit. In considering whether the decree in Suit No. 386 of 1904 should 
be set aside owing to culpable misconduct on the part of the defendant No. 2 
the next friend of the minor plaintiff in that suit, we have to see whether the 
minor’s interests have materially suffered by the said decree. 


The plaintiff appealed to the High Court. 


P. V. Nitsure, for the appellant.—The lower Court finds 
that no sanction was given to the compromise embodied in 
the decree by the Court after considering itsterms. The 
minor-plaintiff now impeaches it and it must therefore be set 
aside. The Privy Council have said that merely passing a 
decree in the terms of the compromise does not mean that the 
Court applied its mind to the terms and granted its sanction. 
The sanction must clearly appear to be thus given and appear 
in writing or in some other way on the record: Manoharlal 
v. Jadunath 1); Virupakshappa v. Shidappa. (2) 

Gadgil, with N. M. Patvardhan, for the respondent I 
admit that the two cases cited on behalf of the appellant do 
make it necessary that when a minor is concerned in\a suit 
no compromise entered on his behalf can be valid unless the 
Court has applied its mind to the terms of the pe Ten i 
and given its sanction after coming to the conclusion that the 
compromise is beneficial to the minor. That is the spirit of. 
S. 462 of the old Civil Procedure Code, which has now been am- 
endedinto the present Civil Procedure Code, Order XXXII, r. 7 
and in view of the decision of the Privy Council in Manoharlal 
v. Jadunath, the words "expressly recorded in the proceedings” 
and lateron the words “so recorded” have been ‘introduced. 
But even after conceding this, I submit that the concession 
made in favour ofa minor in s. 462 isso made on equitable 
grounds. In this case the plaintiff seeks to set aside the 
compromise decree on the specific allegation that it was ob- 
tained by the other plaintiff, in Suit No. 386 of 1904, the elder 
brother of the present plaintiff, by fraud and collusion with 
the then and present defendant. Now both the lower Courts 
have concurrently found that there was neither fraud nor col- 
lusion. The lower appellate Court has specifically found on 
the contrary, on a thorough sifting of the evidence and on 
taking accounts, that the compromise was beneficial to the ` 
minor plaintiff and that the present suit is brought in collusion 


(2) (1906) 8 Bom, L. R. 489, ' (2) (1901) I. I} R, 26 Bom, 309, 
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with the guardian mother of the minor by the elder brother. A, CO. J. 
I submit that these findings of fact are binding, and if this Court 41911 
technically wishes to reverse the decree it would merely be ~~ 
asking the lower Court to formally come to the same conclu-  Bmiwa 
sion. This Court will not ask the lower Court to take this Ue 
idle proceeding. Duronia 
Secondly, the relief, provided by s. 462 for the benefit 

of a minor, is an equitable relief and this Court as a Court 
of Equity will not interfere. This has been laid down by two 
eminent judges of the Punjab Chief Court, Chatterji and 
Rattigan JJ. in Ghulam Ali Shah v. Shahabal Shah(). It is 

. clear from this decision that omission to obtain leave of the 
Court under s. 462 of the Code of Civil Procedure of 1882, does 
not make the compromise void ab initio but voidable at the 
instance of the minor if the equities of the case so require. The 
settlement in the present case being advantageous, and for 
the benefit of the minor on the clear findings of the lower 
Court, ought not in equity to be set aside. 

? 


CHANDAVARKAR J.—The lower appellate Court has held 
that leave of the Court was not obtained under s. 462 of the 
old” Civil Procedure Code (Act XIV of 1882). That being the 
case, according to the provisions of that section, the com- 
genes could not bind the minor and was voidable. The 
/ Court under circumstances suchas those in the present 

suit, where the minor comes forward to set aside the com- 
promise, has no power to uphold it on the ground that it was 
for the benefit of the minor or that the minor had derived 
benefit from it. The legislature has said in so many words 
that a compromise entered into by the parties to a suit, in 
which minors are interested, shall not bind the minor unless 
leave was obtained. See the observations of the Privy 
Council in Manohar Lal v. Jadu Nath Singh (2) and Virupak. 
shappa v. Shidappa and Basappa (3), The compromise must 
be set aside as not binding the plaintiff. The lower appellate 
Court having disposed of the case on a preliminary point, we 
must reverse the decree and remand the appeal for a fresh 
hearingon the merits. Costsofthisappeal on the respondent 
_ Other costs to be costs in the appealin the lower Court. 
Decree reversed. Case remanded, 


(2) (1904) P. RB. No. 8 of 1905, (8) (1901) I. L. B. 26 Bom, 109. 
(2) (1906) L. R, 33 I. A, 128, 
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Before Sir Basil Scott, Kt., Chisf Justice, and Mr. Justice Batchelor, 


1911 ' DAYARAM PARASHRAM MARWADI 
—— J v. 
February 33, LAXMAN RUNJA TELI.* 


Limitation Act (IX of 1908), Seo, 81—LHatension of time—Special period— 
Dehkhan Agriculturists’ Relief Act (XVII of 1879), Sec, 48.¢ 


The plaintiff sued to recover money due on a mortgage dated the 4th 
March 1897. The last date on which the suit could be brought was the 
4th Maroh 1909; buts, 31 of the Limitation Act of 1908 extended this 
period up to the 7th August 1910, ‘The defendant being an agriculturist, 
the plaintiff applied, on the 15th June 1910, to a Conciliater for a certifi- 
cate under a, 39 of the Dekkhan Agrioulturists Relief Act 1879. The 
certificate xas granted on the 8th August1910; and the present suik 
waa filed on the 10th August 1910, The plaintiff ‘sought to bring his 
claim within time by urging that he was entitled, under s. 48 of the Dek- 
khan Agrioulturists Relief Act, 1879, to exclude the whole of the time 
taken by him in obtaining the Conciliator’s certificate = 

Held, that the suit was barred by limitation, for s. 31 of the Limitation 
Act of 1908 gave a period of grace, which was not extendable by excluding 


any period of time within it, 


DAYARAM Parashram sued, under the Dekkhan Aruni 
Relief Act, 1879, to recover Rs. I19-I5-0 on a mortgage dated 
the 4th March 1897. The last date on which the suit could 
be brought on the mortgage was 4th March rgor under the 
ruling of the Privy ‘Council in Vasudeva Mudaliar v. Srinivasa 
Pillai 2). By s. 31 of the Limitation Act, 1908, this period 
was extended to the 7th August 1910. 

The plaintiff applied to the Conciliator on the 15th June 
1910, under s. 39 of the Dekkhan Agriculturists Relief Act, 
1879. He obtained the certificate on the 8th August 1910; 
and filed the present suit’ on the roth August 1910.. He 
sought to bring his claim within time by urging that under 
s. 48 of the Act, he was entitled, in computing limitation, 
to exclude the time taken up in obtaining a certificate from 
the Conciliator. 

On these facts, the Subordinate Judge having felt a doubt 
whether the claim was within time, submitted to the High 


Court the following question, for decision :— 


*Civil Reference No. 9 of 1910, or application the time intervening 
made by G. L, Dhekne, Subordi- between the application made by the 
nate Judge of Kopergaon. plaintiff under s. 39 and the grant of ` 

+The section runs as follows :— the certificate under s. 46 shall be 

In computing the period of limi- excluded, 
tation prescribed for any such suit (1) (1907) I. L, R., 30 Mad 426, 





y 
` VOL. XOL] THE BOMBAY LAW REPORTER. 


-“ Whether in a suit filed on-10th August 1910 the cause of action in which 
was barred on 4th March 1909 a plaintiff can having regard tos, 3 and s. 31 of 
the Limitation Act and to s. 48 of the Dekkhan Agriculturists Relief Act 
enlarge his period of limitation beyond 7th August 1920 by claiming to add 
the period required for obtaining a Conciliator’s certificate, which was applied 
for on 15 June 1910 and obtained on 8th Angust 1910,” 


The opinion of the Subordinate Judge on the question re- 
ferred was in the negation, for the following reasons :— 


“ Plaintiff’s pleader argues that the prescribed period for his suit is not 
only twelvetyears (under Art, 132 of the Limitation Act ), but twelve years 
plus the two years allowed by s. 31 and that he would even enlarge this again 
under s. 48 of the D. A. B. Aot by adding the period spent in obtaining the 
certificate of the Conciliator even though he applied to the Conciliator after 
the ordinary limitation period and even though he filed the certificate and the 
plaint after 7th Angust.1910. J 
' At any rate he says, he is entitled to enlarge the period beyond 7th August 
1910 by adding the period spent in obtaining the Conciliator’s certificate if 
be could show that he had applied .to the Conciliator just before 7th August 
1910. If this viw be right, the claim is evidently in time, otherwise not. 
For the defengé, it is argued that the benefit of s. 48 of the Dekkhan Agricul- 
Act ia to be given in computing not any and every period but 
be given’only in computing the period of limitation prescribed 








by tho Législature as a matter of special favour in view of the hard- 
used In this Presidency by the Privy Council ruling of Indian Law 
orts, 30 Mad. page 428. He says this concession period cannot be ordi- 
ily called a period prescribed by law for filing mortgage suits, 

Section 48 of the Dekkhan Agrioulturists Relief Act lays down that the 
time spent in obtaining the Conciliator’s certificate is to be added to the time 
_ presoribed for filing a suit. It appears the two years period given by 8. 

31 of the Limitation Act is not the limitation period ordinarily prescribed for 
amit, The time still prescribed is to be found in the first Schedule of the 
Limitation Act, Art. 182. The concession period of s. 31 of the Limitation 
Actis no pars.of the prescribed period to be found in any Schedule and 
the concession period cannot be again enlarged by olaiming the benefit or 
g. 48 of the Dekkban Agriouliurists Relief Act. Notwithstanding the 
amendment of the Limitation Act by the addition of s. 31, the period 
prescribed for a suit on a mortgage is as stated above to be found in the 
Schedule and not in any saving clause of the Limitation Act. It is argued 
that the words “prescribed for a guit’ mean only the twelve years period 
and notthe period up to 7th August 1910 ands, 31 shows the same, 

There is considerable force in this argument also. A reference to 88. 6,7,14, 
17 and 18 of the Limitation Act would show that the period of s. 31 would 
have to be enlarged considerably if the two years period ofs, 31 were to be 
regarded as the prescribed period in computing periods of limitation in suits 
in: which ás. 67.27 and: 18 would have to be applied in computing some 
additional time. Tt is doubtful if the Legislature ever intended such a 
whole-sale enlargement when it framed s. 31. y 

Tho history of that section drafted. hurriedly to mitigate good many 


abs 


A. GQ J. 
1911 


ye 
Dayana 
u 
LAXMAN 


286 


A. O. J. 
1911 


oye 
DAYARAM 
v. 
LAXMAN 


THE BOMBAY LAW REPORTER.  [VOL. xM: 


hardships is too fresh and need not be recapitulated. It is doubtful if this 
particular hardship was then considered. In my opinion the benefit of s. 
48 of the Dekkhan Agriculturists Relief Act could not be allowed and that 
plaintiff should not be allowed to enlarge the concession period by saying 
orarguing that he could add his period of the Conciliator’s certificate to 
the period given as a special concession under s. 31 of the Limitation Act. 
The words “prescribed for a puit” ins. 48 negative the idea of two years 
concession period of s. 31 of the Limitation Act being regarded as the 
prescribed period for thepurposes of s: 48 of the Dekkhan Agriculturists 
Relief Aot. The law is not very clear and as it is doubtful I have deemed it 
advisable to refer the point for solution. Plaintiff could have avoided the 
hardship (caused to him) by going to the Conciliator a little earlier and he 
cannot be heard to complain of hardship if he waited for an unreasonably 
long time after the passing of the amendment in the form of 8, 31 of the 
Limitation Agt. So the ground of hardship too loses its force considerably.” 


The reference was heard by Scott C. J. and Batchelor J. 


Ratanlal Ranchhoddas, (amicus curiae), for \the plaintiff. 
J. R. Gharpure, (amicus curiae), for the defendant. 







Scorr C. J.—We answer the question referred\o us in the 
negative. 

Section 48 ofthe Dekkhan Agriculturists’ Relief Act ; 
for the exclusion of the period intervening between she appli- 
cation for a conciliator’s certificate and the grant of the rti- 
ficate under s. 46 for the purpose of computing the perio 
limitation prescribed for any such suit or application. 

Now the period prescribed for any such suit or application, 
as is referred toin s. 48 is, according to the judgment of the 
Priyy Council, twelve years. That period is prescribed by 
Article 132 of the Limitation Act (XV) of 1877 and of the 
Limitation Act (IX) of 1908. 

u The period prescribed” is an expression which is used in 
the same sense in various provisions of the legislature in pari 
materia: for example, in s. 72 of Dekkhan Agriculturists’ Relief 
Act, in ss. 4 and 5 of the Limitation Act of 1877, and s. 3 of 
the Limitation Act of 1908; and we, therefore, conclude that in 
s. 48 of the Dekkhan Agriculturists’ Relief Act also it was in- 
tended to refer to the period prescribed in the Schedule. 

Section 31 of the Limitation Act, however, is relied upon, 
and it is contended that in effect that adds a period of two 
years to the period prescribed by the Article, that is to say, 
the period of two years from the date of the passing of the 
Act can be extended by excluding the time elapsing between 
the date of an application for aconciliator’s certificate and the 
grant of the certificate. 
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This, we think, isan erroneous view. Section 31 was enacted 
in order that hardship might be obviated in particular cases. 
It gave a period of grace of two years from a definite date, 
that is to say, from the date of the passing of the Limitation 
Act. ` . 

No argument has been advanced to us which would induce 
us to suppose that that period was extendable by excluding 
any period of time within it. - 

The Court is indebted to the pleaders who have undertaken 
the duty amici curiœ in arguing this Reference. 

Answer accordingly. 


` Before Sir N. G. Chandavarkar, Kt., and Mr, Justice Heaton. 


ANANDIBAI RAM PAI 


į 


v. 
/ HARI SUBA PAL* 


Hindu Partition—Complets partition—Partial partition as to parties— 
Re-union—Presumption, i 


der a deed of partition, three of the co-parceners in a joint Hindu 
family, separated from the rest, who continued joint as before. The 
Court found, on these facts, that those persons either continued as before 
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to be co-parceners or that they must be held as having immediately re- 


united with each other after executing the deed. On appeal, it was con- 
tended that there was no finding by the Court as to an agreement to re- 
unite and that there was no evidence of the agreement : 

Held, overruling the contention, thatthe evidence was that the co-par- 
ceners agreed to effect not a complete, but partial, disruption of the co-par- 
genery, that, in other words, three of them separated from the rest and 
also inter se, and that the latter agreed to continne joint. 


According to Hindu law, he who alleges partition must prove it, because 
‘t once is a partition made.” If it is proved that there has been a breach 
in the state of union, the law presumes that there has been a complete 
partition both as to parties and property. The presumption in question 
continues until it is rebutted by proof of an agreement, which means proof 
of intention on the part of some to remain united as before and to confine 
the partition to the reat, or if the partition was intended to extend to the 
interest of all individually, there must be proof that some of them re- 
' united, i 








*Second Appeal No, 699 of 1909 passed by K. R. Natu, Subordinate 
from the decision of T. Walker, Dis- Judge of Kumta, in Civil Suit No, 
triot Judge of Kanara, in Appeal No. 196 of 1904. 

85 of 1906, confirming the desreg 
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A. 0. J. Surr for declaration. 
1911 The parties to the suit belonged to a joint Hindu family, 


~~ Their relationship is shown in the following geneological tree, 
ANANDIBAL : : 


v. Nag Pai 
Hart Sopa i N 
E Subba Pai = Ram Pai ` * 

=Anandibai 

| l E | ; 

Upendra Pai Waman Pai Keshav Pai Shribivas Hari Pai adopted 
(def, 3) (def, 4) =Rukmini (def, 1) Shrinivas. 
(def, 2) 


On the roth August 1888, there was a partition among the 
co-parceners of the family. At this partition, Ram Pai was 
awarded one-half of the estate and the other half was divided 
among the sons of Subba Pai. As to the parties, only Ram Pai, 
Upendra and Waman Pai, separated from the rest and also 
became separate inter se. But the remaining co-parceners, 
Keshav Pai, Shrinivas and Hari Pai continued to, live jointly 
as before. Before the partition, Ram Pai and his ‘wife Anandi 
bai (plaintiff) had adopted Shrinivas as their sony, Subse- 
quent to the adoption, however, a son was born to them. 

Keshav died in 1890. Shrinivasa dieda bachelbon the 
29th July 1892. 

Anandibai filed this suit on the 25th July 1904 to obtain 

- a declaration that she was entitled to Shrinivasa’s share i 


the estate. ` X 

Hari Pai (defendant-No. 1) contended inter alia, that it was N 
true that the partition deed of 1888 was made, but Shrinivasa, 
Keshav and he became renuited and had joint vahivat. 

The litigation reached the High Court on another point 
arising in the case andis reported in the Bombay Law Reporter, 
Vol. XI, p. 641. 

The Subordinate Judge dismissed the suit ‘holding that the 
reunion alleged by the defendant No.1 was proved, on the 
following grounds :— 

In the partition deed, separate shares in the family property and debts 
are allotted to defendants 3 and 4and deceased defendant 5, but no sepa- 
rate. shares are allotted to defendant 1, Keshav and Shrinivas. In the 
partition deed wherever property was allotted to them, it is mentioned jointly. 
Although to determine the shares of defendants 3 and 4 and decensed defend- 
ant 5, it was necessary to fix the shares of defendant 1, Keshav and Shrinivas, 
still the partition deed shows that the understanding was that defendant 1, 
Keshav and Shrinivas were to remain joint, Had the intention been other- 
wise, separate shares in the property would have been given to each of them - 


4 
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. separately. But the partition deed gives them property and assigns them 

debts jointly. If in a joint family some member separate and take separate 

Shares, the others who remain joint must be looked upon as reunited ( vide 

Mayne’s Hindu Law, para. 492, 6th edition), In the present case the defen- 

dant 1, Keshav and Shrinivas can be looked upon as reunited, or it may be 

. Baid that there was never any severance in their intereste. All the oral 

evidence in the case and even the admission of plaintiff in her deposition 

. show that defendant 1, Keshav and Shrinivas lived and traded together after 
defendants 8 and 4 and deceased defendant 5 separated. 

The defendant 1, Keshav and Shrinivas appear to have continued joint and 
only the defendants 8 and 4 and deceased defendant 5 separated, If by the 
separation of defendants 3,4 and deceased defendant 5, even defendant 1, 
Keshav and Shrinivas be looked upon as having each separated, still in that 
case their living and trading together afterwards may be looked on as am- 
ounting to reunion. 

On appeal, the District 
vasa died in union (re-unj 
succeed and that the 

‘were as follows :— 


The partition deed 









e held that as Hari and Shrini- 
n), the plaintiff Anandibai could not 
re-union was proved. His grounds 


edeed setting forth that Ram, Waman and Upendra have separated 
from the other, I find that Hari, Keshav and Shrinivas remained joint with 
each other, or (if the legal fiction is to be employed) must be held as having 
immediately re-united with each other after executing exhibit 44. 

Bome time has been wasted in this Court in arguing that the evidence of 
witnesses (exhibits 49, 70, 72) only shows that the partieslived in one house, 
and not that they formally re-united afterwards: and plaintiff urges in her 
counter-written statement that there is no registered deed of re-union as there 
is of partition. But this is beside the point. The supposed re-union is only 
a legal fiction, in this case most misleading to all the parties, which we take 
from the two Bengal cases quoted in Mayne, paragraph 492, and of which Mr. 
Mayne seems to disapprove. 


‘The plaintiff appealed to the High Court. 


S. S. Patkar, for the appellant.—The case had come up to 
the’ High Court and the appellant as adoptive mother was 
held entitled to succeed in preference to the adoptive father. 
See Anandi Ram Pai y. Hari Suba Pai). On remand the 
applicant’s claim was rejected on the ground that Hari, Keshav 

. and Shrinivas (the adopted son) continued joint or, if the legal 


(1) (1909) 11 Bom, L. R. 641, 
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A. 0. J, fiction was to be employed, they must be held to have re-united 
with each other after executing Ex. 44. This view is opposed 
pia to the ruling of the Privy Council in Balabux Ladhuram v. 
Awaxvipat Rukhmabaitt). At page 137 their Lordships say : “Tt appears 
v. to their Lordships that there is no presumption when one co- 
Hazt SuBA parcener separates from the others that the latter remained 
~~ reunited. In many cases it may be necessary- in order to as- 
certain the share ofthe outgoing member to fix the shares - 
which the other co-parceners are or would be entitled to, and 
in this sense the separation\of one is said to bea virtual 
separation of all. And their Pordships think that an agree- 
ment amongst the remaining (members of a joint family to 
remain united or to re-unite aust be proved like any other i 
fact.” The lower Court was wrong in presuming that the three , 
persons remained joint and erreÑ in holding that thero Wa a 
re-union if the legal fiction was to pẹ employed. Reunion 1s 
not a legal fiction, it must be proved aða fact. Even suppos- 
ing that re-union was found as a fact, tINgr® could be no re- 
union according to Hindu Law. The case cages from Kanara 
and is governed by the Mitakshara ;and ac 
Mitakshara a re-union can only take place wi 
brother ora paternal uncle. It cannot take place 
person indifferently ; see the Mitakshara, Chapter II, 
3; Stokes, p. 452. The re-union in this case being bet 
cousins is not legal. See also on this point Basanta coo 










Singha v. Jogendra Nath Singha(2), in which the older cases 

of Parbhudas Pranjivandas v. Ramlal Bhagirath) and \ 
Lakshmibai v. Ganpat Moroba(4) have been explained. The $ 
Mayukha on this point is opposed to the Mitakshara: see 
Mayukha, Chapter IV, s. 9, pl. 1, Stokes, page g1. But as the case 

is governed by the Mitakshara, the case must be decided accord- 

ing to the law of the Mitakshara when it is opposed to that of the 
Mayukha. The re-union not being valid according to law, even 

ifit be assumed as a legal fiction, the appellant is entitled to 
succeed to her adopted son. 


S. V. Palekar, for the respondents.—The finding of the 
lower Court is that three of the coparceners remained joint as 
before, and that finding is one of fact. The brothers having 
agreed to continue joint as before, there was no separation, 
And as to the point of re-union, there is no word SẸ in the text 


(1) (1908 )L. R. 30 I. A. 130. (3) (1866) a Bom. H. C. R, 69, 
(2) (1905) I. L. R. 88 Cal. 371, (4) (1867)4 Bom. H, O, B, 150, 
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frat STAT figon. Thus the father, brother and uncle are A. 0. J. 
merely mentioned but re-union is not confined to them. Besides 1911 
the cases in Parbhudas Pranjivandas v. Ramlal Bhagirath) =~  . 
and Lakshmibai v. Ganpat Moroba(?) lay down that those ANANDIBAL 
that separate can unite. Moreover, ‘the Mayukha and the Hant Sua i 
Mitakshara ought to be read together. = 


S. S. Patkar, in reply.—The Mayukha cannot be followed 
` when there isa conflict between the Mitakshara and the 
Mayukha. The absence ofthe word & is not material because 


the Mitakshara says as aa aa Hale. 


CHANDAVARKAR J.—The facts found by the lower appellate 

. Court are shortly these: Upendra, Waman, Rampai (defen- 
S dants Nos. 3, 4 and 5 respectively), Hari, Keshav and Shri 
` mivas were members of A joint Hindu family. The first 
three of them separated/rom the rest under a deed of parti- 









‘(if the legal fiction is to be employed) must be held 
g immediately reunited with each other after executing 
it 44.” 

he legal correctness of the latter view as to reunion is 
challenged by the learned pleader for the appellant on the 
authority of the Privy Council judgment in Belabux Ladhu- 
ram vy. Rukhmabai(s). There it was held "that there is no 
presumption, when one co-parcener separates from the others 
that the latter remained united,” but that the agreement to 
remain united or to reunite “ must be proved like any other 
fact.” Itis contended that in the present case there is no 
finding by the appellate Court as to an agreement to re- 
unite and that there isno evidence of such agreement. The 
answer to that contention is simple. The evidence is that 
the coparceners agreed to effect not a complete but partial 
disruption of the co-parcenery, that, in other words, three of 
them separated from the rest and also inter se and that the 
latter agreed to continue joint. The Courts below have found 
accordingly. The finding satisfies the law enunciated by the 
Judicial Committee of the Privy Council in the case cited. 


(1) (1866) 8 Bom. H. O. R, 69, (8) (1903) L. R. 801. A. 180. 
(2) (1867) 4 Bom, H, 0, 
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A. 0. J. According to Hindu Law, he who alleges partition must 
1911 Prove it, because once is a partition made.” Ifit is proved 
~~ that there has been a breach in the state of union, the law 
Awaxpiar presumes that there hasbeen a complete partition both as to 
v. parties and property. The presumption in question continues 
Hart SUBA until itis rebutted’ by proof ofan agreement, which means, 
Chandavar- proof of intention on the part of some to remain united as 
kar J. before and to confine the partition to the rest, or if the parti- 
tion was intended to extend to the interest of all individually, 
there must be proof that some of them reunited. In the 
present case the former was alleged and has been found 
established by the evidence. 
The decree must, therefore, be çonfirmed with costs. 
É Decree confirmed. 
Before Sir N. G. Chandavarkar, Kt, ag Ur. Justice Heaton, 
cae GANPATSING HIMATSING 
March 21, v 


BAJIBHAI MAHMAD ASMAL. * 


Gujarat Talukdars Aci(Bom, Act VI of 1888), Sec. 29E}—Talukdari 
Officer—Notice—Decree-holder submitting his claim—Egcelusion o 


Limitation Act (XV of 1877), 


B obtained a money-deoree against G, a Talukdar, on the 22nd Febrnary 








1908 and applied to execute iton the 8th December following. On the 


*Becond Appeal No. 591 of 1910, 
from the decision of M, B. Tyabji, 
District Judge of Broach, in appeal 
No, 121 of 1909, reversing the order 
passed by Vajeram Maniram, Subor- 
dinate Judge of Jambusar, in Dar- 
khast No, 160 of 1909. 

+ The section runs as follows :— 

29E. (1) On the publication ofa 
notice under s. 29B, sub-sec, (1), no 
proceeding in execution of any decree 
against the talukdar whose estate 
is taken under management or his 
property shall be instituded or ‘con- 
tinued until the decree-holder files 
a certificate from the managing 
officer that the decree-claim has been 
duly submitted, or until the expira- 
tion of one month from the date of 
receipt by the managing officer of a 
written application for such certifi- 





coate, accompanied by a certified copy 
of the decree. 

(2) Any person holding a decree 
against such talukdar or his property 
shall be entitled to receive from the 
managing officer, free of cost, the 
certificate required by sub-sec. (1), 

(3) In computing the period of Li- 
mitation prescribed by the Indian 
Limitation Act, 1877, or by 8. 230 of 
the Code of Civil Procedure for any 
application for the execution of a 
decree, proceedings in which have 
been stayed or temporarily barred by 
reason of the claim not having been 
duly submitted, the time from the 
date of the notice published under s, 
29B, sub-seo, (1), or of the decree if 
it was passed subsequently to the 
publication of the notice, to the date 
‘of dye submission shall be excluded, 


f 
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21st September 1905, G’s estate passed into the management of the 
Talukdari Settlement Officer, who published a notice, under s. 29B of the 
Act, for submission of all claims to him. B submitted his claim on the 
7th March 1906, and did nothing till his claim was rejected by the Taluk- 


dari Settlement Officer on the 12th August 1908. He then filed a darhast 


in the Civil Court to execute the decree on the 12th March 1909, and 
sought to bring it within time by claiming to exclude the time taken up 
before the Talukdari Settlement Officer :— 


293 
AO. J, 
1911 


—~ 


GanPATsING 
v.. 
Basi BHAL 


Held, that B was not entitled to exclude the time taken up by the pro- ` 


ceedings before the Talukdari Settlement Officer, for s. 29E of the Act, 
placed no absolute bar upon his right to apply to the Court for execution 
by reason of the submission of his claim to the Officer. 

Under a, 29H, the claimant has to do one of two things before he could 
ask the Court to execute the decree. He has either to produce a certifi- 
cate from the Talukdari Settlement Officer that the claim has been duly 
submitted or to apply in writing; to that Officer for such cergificate accom- 
panied by a certified copy of thé-decree and wait for the expiry of one 
month from the date of-recejft-by the Officer of the application, If the 


officer gave no certificate within that month, the claimant’s‘right to apply 
to the Court for executioxf revived, 









“Bajibhai obtajpfed on the 22nd -February „1903, a money- 
decree again Gambhirsingji, a Talukdar of Sarod in the-Jam- 
busar Tale He first applied to execute the decree on the 
Sth Deg&mber 1903. 

TEA’ Talukdar’s estate was later on placed by Government 
i ‘he management of the Talukdari Settlement Officer. 

The Officer published in{the Bombay Government Gazetie a 
notice to the Talukdar’s creditors, on the 21st September 
1905, to submit their-claims to him within six months from 
the. date of the notice under s. 29B of the Gujarat Talukdars 
Act, 1888. 


On the 7th March 1906, Bajibhai submitted his claim to 


the Officer, who rejected it on the rath August 1908. 


Bajibhai then applied to the Civil Court on the 12th March 


t909 to execute the decree, and sought to bring the application 
within time by claiming to exclude the period of two years, 
.fiye months and five days taken up by the Talukdari Settle- 
ment Officer. 

The Subordinate Judge held that the time could not be 
excluded and dismissed the darkhast as time-barred for the 
following reasons :— 

“Section 29 E of the Gujarat Talukdars Act does not say that no proceeding 


.-in execution of a decree against such a -Talukdar shall be instituted until the 


managing officer decides the claim one way or the other, But it saystthat it shall 
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A. C. J. not be instituted or continued until the decree-holder files a certificate from 
the managing officer that the decree claim has been duly submitted or until 
1911 the expiration of one month from the date of the receipt by the managing 
—~ . . . . . 

officer of a written application for such certificate. And the managing officer 
GHANPATSING is bound to furnish duch a certificate according tc clause 2 of the same section. . 

eee And clause 8 says that in computing the period of limitation, the time from 

me the date of the public notice under s. 29 B to the date of the due submission 

of the claim shall be excluded;. Thus it is cloar that the Gujarat Talukdars 

Act of 1888 does not prohibit any decree-holder from presenting his Darkhaat 

for the execution-his decree against such a Talukdar after he has submitted his 

olaim, He has been allowed to present it either, with a certificate of the 

managing officer or after the expiration of one month from the date of the 

receipt by the said officer of a written application for such a certificate. I 

therefore fail to see how this plaintiff ena, claim to deduct the disputed period 

of two years, five months and five daya. $t is not ploaded that the managing 

officer had given him hopes for making payment of his money but even if he 

had given him such hopes, plaintiff is nòt justified in sitting idle for such a 

long time in the expectation that the manage would pay him,” 


On appeal, the District Judge cam&to an opposite conclu- 
sion on the following grounds :— 


“Tho Act makes a distinction between submission 
mission ; 88, 29B, 290, 29D, clauses (1) and (2) speak of 







fn claim and due sub- 
ims being submitted, 
ich has been duly 


certificate. It is true thats, 29(E) permits the decree holder to apply _ a 
certificate, and provides that he may proceed with execution, after one mor 

from the date of receipt by the managing officer of a written application for \ 
such certificate, It was contended that the deoree holder should have applied 

for a certificate immediately after presenting his claim, on 7th March 1906, 
But it has been held that 29B “cannot mean that a docree-holder without 
making any attempt to submit a claim may apply to the managing. officer for 
a certificate that he has submitted a claim and after waiting a month may go 
to Court and demand execution of his decree.” (11 Bom, L, R. at P. 1867), 
The words “attempt to submit a claim ” must mean something more than 
merely filing a paper setting out the demand, in the Talukdari Settlement 
Officer’s office, It must mean an attempt to explain and press the claim 
or an effort to settle it. If it were held that the decree-holder must apply fora 
certificate immediately after filing his claim, and then after the lapse of one 
month from tho receipt of the application must apply for execution, the object 
of the Act would be frustrated.” 


The Talukdar appealed to the High Court. 


G. S. Rao, Government Pleader, for the appellant. 
G. K. Parekh, for the respondent. 


CHANDAVARKAR J.—The learned District Judge has gone 
beyond the plain language of s. 29E of the Gujarat Talukdars 
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Act in differing from the Subordinate Judge and holding that A. 0. J. 
=- the present darkhast of the respondent for execution of his 4944 
decree is not barred by limitation. The facts are as follows. =~ 
The respondent obtained his decree for money against the Ganparsine 
appellant, a Talukdar, on the 22nd of February 1903 and v. 
presented his first darkhast for execution on the 8th of Daspan 
December 1903. Itis admitted that from the 21st of September as a 
1905 the Talukdari estate of the appellant came by notice to  —_" 
‘be in the management of the Settlement Officer under s. 29B 
of the Act; and, as required by the provisions of that section, 
the respondent submitted his claim under the decree in dispute 
for the consideration of the Officer on the 7th of March 1906. 
The respondent could not after that proceed with the execu- 
tion of his decree through fhe Court without complying with 
the provisions of s. 29E. Under that section he had to do one 
of two things before could ask the Court to execute his 
decree. He had eithfer to produce a certificate from the 
Officer that the claf had been duly submitted or to apply in 
writing to the Officer for such certificate accompanied by a 
certified copy Af the decree and wait for the expiry of one 
he date ofreceipt by the Officer of the application. 
cer gave no certificate within that month, the re- 
ent’s right to apply to the Court for execution revived, 
ere was, therefore, no absolute bar placed upon the right 
Í uf the respondent to apply to the Court for execution by 









reason of the submission of his claim to the Settlement Officer. 

The District Judge thinks that the respondent is entitled to 
deduct the whole of the time from the date of the submission 
to the Officer to the date on which the claim was -considered 
and rejected by the latter, because submission, in the learned 
Judge’s opinion, means “an attempt to explain and press the 
claim or an effort to settle it,” which in the present case was 
made, says the learned Judge, when the Officer rejected the 
respondent’s claim on the 12th of August 1908, and he relies 
in support of that view on a dictum in the judgment of the 
learned Chief Justice of this Court in Purushottam v. Rajbai(), 
That dictum bears no such meaning as the District Judge 
attributes to it. 

The decree must, therefore, be reversed and the darkhast 
disallowed with costs throughout on the respondent. 

Decree reversed. 


(1) (1909) 11 Bom, L, B, 1858. 3 
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ORIGINAL CRIMINAL. 


Before Sir Basil Scott, Kt., Chief Justice, Sir N. G. Chandavarkar, Ki., and 
Mr. Justice Heaton, 


ua EMPEROR 


v. 
VINAYAK DAMODAR SAVARKAR.* 


Effect of illegal arrest on trial of accused—Criminal Procedure Code (Act V of 
1898) Sec, 188— Extradition, 


Where a man is in the country and is charged before a Magistrate with 
an offerice under the Indian Penal Code, it will not avail him to say that 
he was brought there illegally from # foreign country, s - 

The principle upon which English gases to this effect are based under- 
lies also s, 188 of the Criminal Procedyre Code (Act V of 1898). 











VINAYAK Damodar Savarkar and ¥hirty other accused were ./ 
charged with the offence of conspiracy punishable under ss. 
121, 121A, 122 and 123 of the Indian Paw! Code. They were 
committed for trial before a Special Benc constituted under 
the Criminal Law Amendment Act (XIV of W08) Savarkar, 

_who had been arrested in England and pNgUght out to 
India under the Fugitive Offenders Act 1881, made an 
attempt to escape at Marseilles. Relying on th fact of 
his having set foot in France, he now claimed the asy of 
that Country, and, contending that the Court had no j C 
diction over him, took no' further part in the trial. 

The Court declined to enter into the international matter \ 
and the trial proceeded against all the accused jointly. 

In the course of the hearing, however, questions were put 
in the cross-examination of a police-witness with the object 
of showing that the re-arrest of Savarkar at Marseilles was 
illegal and that he was brought to Bombay without extradition 
proceedings and that, therefore, the Court had no jurisdiction 
over him and that, the other accused could not be tried 
jointly with him. The point as to the relevance of the 
illegality (if any) of the re-arrest was, therefore, argued, and 
for the purposes of the argument it was assumed that the 
re-arrest had in fact been illegal. 


Jardine, acting Advocate-General, with Weldon, Welinkar 
and Nicholson, for the Crown.—The accused has been ‘found’ 
in British India within the meaning of s. 188 of the Criminal 
Procedure Code. 


*8pecial Bench Case No, 5 of 1910. 
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In Empress v. Maganlal (1) the same word, in the Foreign 
Jurisdiction and Extradition Act (XXI of 1879) was held to 
mean ‘actually present.’ See also Queen-Empress v. Daya 
Bhima (2) which followed Queeny. Lopez). In Mahammad 
Vusufuddin v. Queen Empress (4) the Privy Council expressly 
precluded themselves from laying down any law as to what 
would be the consequences of the arrest therein. There was 
no desire to press the case, and the only question they had to 
decide was as to the illegality of the arrest, not as to illegality 
of the proceedings consequent on the arrest. That case was 
considered in Sobha and Baggu v. Queen Empress (5). See 
also Cockburn C. J.’s charge to the Grand Jury in the case 
of Queen v, Melson and Brand, and Clark on Extradition, p. 
86. Again in Emperor v. Ravalu Kesigadu, (6) it was held 
that the question whether the officer who effected the arrest 
was acting within or Aeyond his powers did not affect the 
question of whether /the accused was guilty or not of the 
offence charged. i 


Baptista, for 










me of the accused.—It is contended that the 
‘found” in British India within the meaning of 
Criminal Procedure Code. 
fit is submitted that s. 188 has no application. That 
secfon comes into operation only when the offences charged 
© committed outside British India: Queen-Empress v. Gan- 
patrao\7), In the present case Savarkar is not charged with any 
offence committed outside British India. Asa matter of fact 
he could not be so charged in a joint trial with others all of 
whom are only charged with offences committed in British 
India and have admittedly nothing to do with Savarkar’s 
offence committed in England. The reference to Savarkar’s 
offence in England in the charge is made, as I was told at the 
time, merely to give notice of his acts in England for the pur- 
pose of establishing by those acts that he was party to a con- 
spiracy in British India to wage war. However, assuming that 
a distinct offence committed outside British India is charged, 
and assuming there is no objection on the ground of mis- 
joinder, then under s. 188 he could be tried for that offence 
‘only, and not for the other offences in British India with 
which Savarkar and others are being jointly tried. Section 188 





(1) (1882) I. L. R. 6 Bom. 622. (5) (1899) P. R. No. 6 of 1899, Cr. 
(2) (1888) I. L. R. 13 Bom. 147. (6) (1902) I. L. R. 26 Mad. 124. 
(3) (1858) 27 L. J, (M. 0.) 48. (7) (1893) 1, L. R, 19 Bom, 105, 


(4) (1897) L. R. 241, A. 137, 
R 88 
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cannot be invoked for exercising jurisdiction where the offence 
is committed within British India, and where the prisoner is 
illegally arrested outside British India and brought against his 
will within jurisdiction. That view was apparently taken by 
the Privy Council in the case of Muhammad v. The Queen 
Empress). In thatcase “the offence which was charged 
against the accused was an offence committed, if committed at 
all, in British India.” See Muhammad v. The Queen Empress(?). 
The offence was the offence of abetment in foreign territory 
(Nizam State) bya resident subject of that State of the offence, 
of bribery committed in British India by a person residing in 
British India. The prisoner was illegally arrested in the 
Nizam’s State and brought within the Court’s jurisdiction. 
The Privy Council set aside the warrant and arrest and ‘pro- 
ceedings thereon on the ground that the arrest was illegal. 
In the present case ex hypothesi the arrest in France is illegal. 

Secondly, it is submitted that the prisęner was not “found” 
in British India within the meaning of\that word in s. 188. 
He was illegally arrested in France and brought by force to. 
Bombay against his will and under protest. T term “found” 
must be taken in its natural sense. In that senseit does not 
extend to the case ofa prisoner brought by force but o 
case of one who comes of his own accord to the place w 
is being tried. “ Found” means “ actually present ” but pres 
voluntarily, and not involuntarily brought under an illega 
arrest. Itis submitted that the case of Muhammad v. The 
Queen Empress(3) is sufficient authority for this view. But it 
is contended by the Advocate-General that the Privy Council 
had nothing to do with the legality of the trial in that case, 
but only with the legality of the arrest; that there was no 
desire to press the case; and that they expressly precluded 
themselves from laying down the law as to what would be the 
consequences of that arrest being lawful or otherwise. The 
passage relied upon for these contentions, runs as follows:— 
“Their Lordships have nothing to do with the question 
whether or not, if the accused had been found within British 
territory, he could have been lawfully tried and convicted of 
that offence, because the question reserved for their Lordships 
here to consider is whether or not the arrest of the man, while 
he was at the station ona railway which is locally situated 
within the dominions of the Nizam was a lawful arrest; nor, 











(1) (1827) L. R. 24 I, A. 187, (3) (1897) L, R. 24 L A. 337, 
(2) (1897) L, R. 24 1. A. 137, 144, 
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except for the purposes of this particular case, have their Lord- O. Cz. J, 


ships anything to do with the consequences of thit arrest 
being lawful or otherwise. The one question which they 
have to determine is whether the arrest was lawful.” 
There is nothing in this passage orthe report of the judg- 
ment to justify the contention that there was no desire to 
press the case. The Advocate-General’s other contention was 
‘urged before the Burmah Courts, but that Court held that such 
contention, if correct ‘would reduce their Lordships’ decision 
to a mere academical dissertation. Their Lordships decided 
upon a question of right raised by an individual, and although 
their Lordships do not deal with the question of what further 
tights that individual had, i consequence of the illegal action 
on the part of the British authorities, I do not think it will be 
going too far to say that Among such rights he had-the right of 
being replaced inthe Same position and place as he would 
have been in had no/illegality been done.” Emperor v. Shew 
Bux), 
' Isubmit it woyfd be very extraordinary to ask the Privy 
Council to expy€ss no opinion upon the legality of the trial in 
a case whergMhe accused appeals to the Privy Council to set 
roceedings on the very ground of illegality. It 
e still more extraordinary for the Privy Council to set 
the proceedings which are legal upon a ground which 
in no way vitiate the proceedings. Clearly the legality 
of the proceedings depended upon the legality of the 
arrest. The legality of the arrest was, therefore, the 
the only question which they had to decide; and having 
decided that in favour of the prisoner they set aside the pro- 
ceedings upon the ground that the Court had no jurisdiction 
where the arrest was illegal. This is manifest froma passage 
in the judgment where they say: “If the accused had been 
arrested in British territory, there is no doubt that the British 
authorities would have ample jurisdiction to try and punish 
him for crime”: Muhammad v. The Queen Empresso). This 
reference to the existence of jurisdiction upon an arrest in 
British India would be meaningless, if there was equal jurisdic- 
tion upon an illegal arrest in foreign territory. Moreover, the 
use of the expression “if the accused had been found within 
British territory” in the passage relied upon by the Advocate 
General means by implication that in their Lordships’ view, 
the facts did not bring the case within the meaning of the 


G) (2901) 7 Burma L. R, 83, 86. (2) (2897) L, R. 24 I. A. 187. 
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O, Cz. J. word “found”. Their Lordships do not say they have nothing 
1910 +0 do with the question whether the accused was “found” 
~~ in British India, within the meaning of the word in 

Exenror S. 188, which was relied upon by the prosecution throughout 

v. _ the proceedings in the lower Courts. If they meant that, they 
VivAvAKD. would have said it clearly. The question which the Privy 
alc Council had in mind in that passage, I submit, is quite a different 
Pe one, viz. assuming the accused was “found” in British India, i. e. 
assuming he was voluntarily present at the place where he was 

being tried, could he, upon the facts, be tried and convicted? 

In other words, could a man be tried and convicted in British 

India for acts committed outside British India? That was the 
question. It is submitted he couldnot be tried and convicted prior 

to. the amendment of the Penal Code of s. 4 enacted by Act IX 

1898. The Privy Council decision Was given in 1897. The 
question, therefore, in the mind of thà Privy Council is quite 
different from the question of the illegality of the trial, of 
which they could entertain no doubt,\as they quashed the 
proceedings. 

But it is urged that in Empress v. Magaña! C) the Court 

held that the expression found “must be takento mean not 
where a person is discovered but where he is actua 

But that case must be held. to have been ove 
Muhammad v. The Queen Empress (2). Besides, in th 

the arrest was legal. It, therefore, does not deal with the 

of one brought by force upon an illegal arrest. Furthermor ’ 

that case purports to follow the decision in Queen v. 
Lopez (8). But the facts are not analogous and the statute 18 

& 19 Vic., c. 9, s. 21, upon which the decision is based, had a 
specific object in view, viz. to meet with the contigencies 
arising from offences committed upon the high seas. In Lopez's 

case, the prisoner voluntarily went on board the British- 

ship. Whilst there on the High seashe committed the offence 

for which he was tried. The ship eventually called at London 
within the jurisdiction of the Court. It was contended that 

the prisoner was, under the circumstances, not “found” within 

the meaning of the word in 18 & 19 Vic., c. 91, s. 21, but that 
contention was rejected. The Court held that before “the 
passage of the statute 18 & 19 Vic., c. 91 there would have 

been jurisdiction to try the offence. But we are of opinion that 

that statute is quite conclusive upon that question.” But upon 












(1) (1882) L L. R, 6 Bom. 522, (3) (1858) 27 L, J. (M, C.) 48, 
(2) (1897) L, R. 24 I, A. 137. | : 


VOL. XIIL] THE BOMBAY LAW REPORTER. 


301 


the facts, Lopez's case is essentially distinct from the present O. Ca. J. 


case. The statute was passed for removing the difficulty in 
laying the venue when the crime was perpetrated in a British 
ship on the high seas. The statute was manifestly intended to 
meet such a case. Setéler’s case perhaps is stronger than 
Lopez's case. He was arrested at Hamburgh with the assistance 
of Hamburgh Police, and brought on board an English steamer 
against his will in orden that he might be tried for larceny. 
Whilst the steamer was on the high seas the prisoner 
shot an officer who afterwards died for the wound. He was 
taken to London and tried for murder. It was held he was 
“found within jurisdiction.” This differs from The Queen v. 
Lopez (1) on one material point, viz. he was illegally arrested 
at Hamburgh and brought on board the English vessel against 
his will. But then the important fact is that the offence for 
ich he was tried eae ner a while on board the English 
l on the high seas*bound for London. In both the cases, 
Paseg uce was com tted in an English ship on the high seas, 
-+^ the ships on their voyage called at the place within 
12 uonogpsr jon of the Court. This has really nothing in common 
re iiltere the offence is not committed on British 
ere the prisoner is illegally arrested on foreign 
, therefore, submit that the decisions in these cases 
ood guides for the construction of the word “found” 
188 of the Criminal Procedure Code, in cases where the 
ence is not commited on the high seas in an English steamer 
and-where the section has not the specific object in view 
which the English statute has. 
>- The English cases are further complicated by the 
fact that the English Courts claim jurisdiction at common 
law to try offenders independent of any statute. The 
principle upon which they act is that, if a prisoner 
being before the Court chooses to give it jurisdiction 
on the chance of obtaining its decision in his favour, 
he cannot afterwards object that it had no jurisdiction. 
The well-known rule of law is that faults of procedure may 
generally be waived by the person affected by them: Dixon v. 
Wells (2). But such cases are inapplicable where there is a pro- 
test. In Dixonv. Wells, Lord Coleridge C. J. said: “Of course, 
it ig assumed that if he had made no protest the cases cited 
would have been applicable; but his protest makes a marked 
distinction....Although the fact of his protest ought to 


(2) (1858) 27 L. J. M. C. 48. (2) (1890) 25 Q. B., D, 255. 
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be a complete answer to the assumed jurisdiction, I cannot 
disguise from myself the fact that from the language of many 
of the Judges in Reg. v. Hughes (1) they seem to assume that 
if the two conditions precedent of the presence of the accused 
aad jurisdiction over the offence were fulfilled, his protest 
would be of no avail. It would have been easy to say that 
a protest would have made a difference; but I find no such 
qualification in Reg. v. Hughes although something like that 
is said in one of the cases. It is an important question well 
worth consideration in the Court of appeal.” 

It will be perceived, to say the least, that doubt is express- 
ed even upon the jurisdiction at common law of the English 
Courts in cases of protests. The jurisdiction in absence of 
protests is not derived from any statute or construction of the 
word “found.” It is claimed at common law, whereas 
Indian Courts have not made any such claim. The Indian 


Courts are governed entirely by s. 188 ‘of the Criminal Proce- / 
dure Code. The English decisions tereit; are inapplicable. - 


Reliance is placed upon the charge to t and jury in the 
case of Queen v. Nelson and Brand. But this is one of thos 
cases which come within the said principle an 
common law. 

In re Parisot (2) and In ve Susannah Scott (8) are a 
upon the same principle.’ This jurisdiction, derived 
common law, must not be confused with the jurisdiction un 
the statute upon the construction of the expression “ found”. 

The report of Jn re Parisot (4) mentions two cases where the 
Courts exercised jurisdiction despite the protests of the prisoner. 
But Dixon v. Wells (5) is a more recent case and in that case 
Lord Coleridge C. J. said that a protest makes a marked dis- 
tinction, and ought to be a complete answer to the assumed 
jurisdiction. I, therefore, submit that Muhammad Pusufuddin’s 
case (6) is the only case that is applicable to the present facts 
and it overrules Empress v. Maganlal(’). Empress y. Maganlal 
follows Zn re Lopea(8) where the facts were different and where 
the decision is based upon astatute which had specific objects in 
view, such as are not contemplated in s. 188 of the Criminal 
Procedure Code. Therefore, that decision erred in following 
the decision in Zn re Lopez. The English cases are complicated 












(1) (1879) 4 Q. B. D. 614, (5) (1890) 25 Q. B. D. 255. 
(2) (1889) 5 T, L, R, 344. (6) (1897) L. R. 24 L A, 137, 
(3) (2829) 9 B. & O. 446. (7) (1882) I. L. R, 6 Bom, 622, 


(4) (1889) 5 T, L, R, 344 (8) (1858) 27 L, J. M, C. 48, 
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by questions of waiver of objection to jurisdiction and the 
principle of those cases has no application where there is pro- 
test. 

Lastly, that principle has no connection with the meaning 
of the word “found” ins. 188. 

For these reasons this Court has no jurisdiction to try 
Savarkar upon charges for offences committed in British India 
upon having been brought here against his will and under an 

illegal arrest when he protests against the Court’s jurisdiction. 


Cur. adv. vult. 


ScoTT C. J.—The accused Vinayak Damodar Savarkar was 
committed to this Court by Mr. Montgomerie, First Class 
Magistrate of Nasik, for trial upon charges framed under ss. 121, 
122 and 123 of the Indian Penal Code. At the commencement 
of the trial here the accused said that he would take no part in 
the trial but asked for anadjournment and for facilities to make 
to the British and to the French Governments representations 
regarding what he contended was his illegal arrest in Marseilles 
after he had escaped from the custody of police officers charged 













theOffences in respect of which he had been committed for 
jal. The trial then proceeded against him and other accused 
jointly charged with him. After certain witnesses had been 
examined Mr. Baptista, appearing for certain of the accused, 
wished to put questions to one of the police witnesses regard- 
ing the escape and re-arrest of Vinayak at Marseilles with a 
view to show that the re-arrest was illegal and with the inten- 
tion of contending thereon that the trial of Vinayak was 
without jurisdiction and that if so the trial could not proceed 
against the prisoners charged jointly with him. 

The Court upon this heard arguments as to what would be 
the effect on the trial of proof that the arrest was illegal. 

The learned Advocate-General without admitting any of the 
allegations made regarding the re-arrest at Marseilles contend- 
ed that the circumstances of Vinayak’s re-arrest were irre’evant, 

This contention is, in our opinion, correct, It appears that 
Mr. Montgomerie, a First Class Magistrate at Nasik, upon a 
complaint, duly authorised under s. 196 of the Criminal Proce- 
dure Code .and sanctioned so far as it concerned offences 
gommitted out of India under s. 188, issued a warrant direct- 
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ing that Vinayak should be brought to Nasik from Bombay 
where he was expected to land on or about the 22nd of July 
tgto to be dealt with according to law. Vinayak arrived 
in Bombay as expected, having been sent out to India 
under the Fugitive Offenders Act by a Magistrate in London, 
and was taken to Nasik under Mr. Montgomerie’s warrant. 
The charges against him were there investigated by Mr. Mont. 
gomerie under the procedure prescribed by the Criminal. Law 
Amendment Act, 1908, and he was then committed for trial to. 
this Court as already stated. For the purpose of-argument we 
will assume that Vinayak escaped from custody at Marseilles 
and was re-arrested there by the British Police under circum- 
stances not authorised by the warrant which they held, or by 
s. 66 of the’Criminal Procedure Code, or s. 28 of the Fugitive 
Offenders Act. l 

The argument based by Mr. Baptista on these assumptions 
is one which had often been advanced before but, so far as we 
are aware, always without success. f 

Where aman isin the country and sedge tora Magis- 
trate with an offence under the Indian Penal Code it will not 
avail him to say that he was brought there illegally from a 
foreign country. This appears very clearly from Lor 
tice Cockburn’s charge to the Grand Jury in The Queen v. 
and Brand), It was held that George William Gordon Yad 
been by an illegal and unwarrantable act arrested and conve 
ed by the Governor and Custos of Kingston in Jamaica to 
Morant Bay in that island, and there placed before a Military 
Court Martial administering Martial law in Morant Bay but 
not in Kingston. The Lord Chief Justice, however, held that 
having been brought within the ambit of Martial law he was 
liable to be tried underit. He said (at pp. 118 and 119): 
“When Mr. Gordon was brought within the ambit or sphere 
of the jurisdiction of Martial law—assuming always, on this 
part of the case, that there was such a jurisdiction—it seems 
to me that it was not for the parties administering the Martial 
law to inquire how he had been brought there. I will illustrate 
the matter by a case which has happened before now. 
Suppose a man to commita crime in this country, say murder, 
and that before he can be apprehended he escapes into some 
country with which we have not an Extradition Treaty, so 







that we could not get him delivered up to us by the authorities, 





(1) Charge of Lord Chief Justice  Edn.,in the case of Queen v. Nelson 
Cockburn tothe Grand Jury, 2nd and Brand, p 118. : 
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and suppose that an English Police-Officer were. to pursue O, Or. J. 
the malefactor, and finding him in some place where he 4949 
could lay hands upon him, and from which he could easily =~~ 
reach the sea, got him on board a ship and brought him to Huprsror 
England, and the man were to be taken in the first instance v. 
before a Magistrate, the Magistrate could not refuse to P ce D. 
commit him. If he were brought here for trial, it would not pe 
be a plea to the jurisdiction of the Court that he had escaped Scott C. J, 
from justice, and that by some illegal means he had been a 
brought back. It would be said ‘Nay, you are here; you are 
charged with having committed a crime, and you must stand 
your trial. We leave you to settle with the party who may 
have done an illegal act in bringing you into this position, 
settle that with him.’ So here, although if Mr? Gordon had 
been put to death, but had been subjected to some minor 
punishment, some of Ahose scourgings or other things that 
amaica—if he had come to England and 
on for damages against Governor Eyre, 
it may well that a jury of Englishmen, presided over by 
an English jxdge, would have awarded him exemplary dama- 
ges fog tefe wrong that had been done him; but that does 
not afféct the question we are now considering, namely, 
er, having been brought within the ambit of the 
tial law, he was liable to be tried underit. I cannot but 
think that he was.” : 

The report of Jn re Parisot() affords two instances in 
which the same view Was taken by the Court upon protests 
being made by prisoners as to the illegality of their arrests 
outside the British Islands. In one case the arrest was in 
Brussels; in the other in Jersey. 

In In re Susannah Scott) the alleged illegality of an 
arrest in Brussels was held to be irrelevant. 

The principle upon which these cases are based underlies 
also s. 188 of the Criminal Procedure Code which, in that 
Vinayak a Native Indian subject is charged inter alia in respect 
of certain offences committed in London, applies to this case. 
Under that section it has been held in Empress v. Maganlal(s) 
thata Native Indian subject arrested without a warrant by 
British Indian Police in a Native State and brought to Ahme- 
dabad was ‘found’ in Ahmedabad so as to give jurisdiction to 
the Magistrate at that place. 

(1) (0889) 5 T. L. R. 844. (8) (1882) I. L, R. 6 Bom. 622. 
(2) (2829) 9 B. & C. 446. 


R 89 
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This decision followed that of fourteen Judges sitting in the 
case of Queen v. Lopez Q) where it was held that a man is 
‘found’ for the purposes of criminal jurisdiction under 18 & 19° 
Vict. c. 91, s. 21, wherever he is actually present whether or 
not he has been brought to that place against his will. 

Mr. Baptista has,- however, relied upon the judgment of 
the Judicial Committee in Muhammad Vusufuddin v. Queen 
Empress (2) as being inconsistent with the cases relied upon by 
the prosecution since the Judicial Committee held that an 
arrest of a Hydrabad subject at a station on a Railway line in 
the Hydrabad State over which the Queen-Empress had no 
general criminal jurisdiction was illegal and advised Her 
Majesty that the warrant and arrest and the proceedings there- 
on should bé set aside. i 

It is to be observed, however, thatthe Lord Chancellor in 
delivering judgment was careful to poit out that their Lord- 
ships were called upon to pronounce thelx opinion as to the 
legality of the arrest, but they had nothing to do with the 
question whether or not if the accused had be&g found within 
British Territory he could have been lawfully trigd and con- 
victed; nor with the consequences of the arrest beins\lawful or 
otherwise. The judgment does not purport to deal wth the 
question whether an illegal arrest in foreign territory vites 
an inquiry by a Magistrate into an offence against Indi 
Penal Code charged against the person arrested when brought 
before the Court ; nor does it appear from the report that the 
question was argued. That has, therefore, no bearing upon 
the question now under consideration. 

For the above reasons we hold that both under s. 188 
of the Criminal Procedure Code, as regards offences committed 
in London, and apart from that section, as regards offences 
committed in British India, neither the jurisdiction of the 
Magistrate to inquire into the case nor the jurisdiction of this 
Court to try it can be affected by any illegality in connection 
with the rearrest of Vinayak which may have occurred at 
Marseilles, 


(1) (1858) 27 L, J, M, O, 48, (2) (1897) L, R. 24 I. A, 187, 
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Before Sir N. G. Chandavarkar, Kt., and Mr, Justice Heaton, 


NARAYAN SADOBA HALVAI 1911 


eed 


Maroh 13. 


v 


UMBAR ADAM MEMON.* 


Civil Procedure Code (Act XIV of 1882), Secs. 282, 287—Decree—Eweoution— 
Atiuchment—A pplication to raise atlachment—Atiached property declared 
subject to lien—Sale of property—Auction purchaser—Intervenor suing the 
purchaser for the amount of the lien, 


G obtained a money-decree against H, and in execution attached some 
property, U intervened and applied to have the attachment raised on the 
ground that he was the owner of the property, The claim was investigated 
under ss, 280 and 281 of the Civil Procedure Code of 1882, and the Court 
held that H was the owner of the property but U was entitled to a lien on 
the property to the extent of Rs. 687-11-3. The property was sold st 
a Court sale subject to the lien and purchased by N. U then sued N 
to recover the amount of the lien. N contended that the miscellaneous 
order did not bind him; and that he was entitled to question the exis- 
tence of the lien :— 

Held, (1) that N was not bound by the miscellaneous order, for he 
coul Pe regarded as a party to it being not a representative either 
judgment debtor or of the judgment creditor. 

Vasanji v. Lallu (1) and Vishvanath v. Subraya(2) followed, 

(2) That the Court’s order that the property be sold subject to U’s lien 
was not one passed under s, 282, but under s. 287 of the Civil Procedure 
Code of 1882, for U sought to raise the attachment upon the ground that 
the property belonged to him, and the question of lien was not directly 
raised by him but came in only incidentally. 

(3) That N was, therefore, entitled to question the existence of lien. 







Suit to recover a sum of money. 

In 1903, one Govind Sadoba Halvai obtained a money decree 
against Haroo Hassan Memon. The decree-holder applied in 
execution of the decree to attach some property belonging to 
Haroo Hasan Memon. In those proceedings Umbar Adam 
Memon intervened and applied to raise the attachment on the 
ground. that he was the owner of the property. ` The Court 
investigated the claim and came to the conclusion that the 
property belonged to Haroo Hassan Memon, but declared 





*Becond Appeal No, 958 of 1909, Subordinate Judge of Bassein, in 
from the decision of P. J. Talyar- Civil Suit No, 50 of 1908. 
khan, District Judge of Thana, in (1) (1885) I. L. R, 9 Bom, 285 
Appeal No, 417 of 1903, reversing (2) (1890) I. L. R. 15 Bom. 290, 
the decree passed by D. D. Cooper, i 
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that Umbar Adam had a lien on the property for Rs. 687-11-3. 
It, therefore, decided on the 2oth December 1905 that the pro- 
perty could be sold subject to the lien. 

On the 16th March 1906, the property was sold at a Court 
sale subject to the lien and was purchased by Narayan Sadoba 
Halvai (the defendant). The sale was confirmed by the Court 
on the 23rd October 1906. 

In 1908, Umbar Adam brought the present suit against Nara- 
yan Sadoba Halvai to recover Rs. 687-11-3 the amount of the 
lien and interest Rs. 88-15-0 

The defendant contended inter alia that he had no know- 
ledge of the plaintiff's encumbrance and that he was not liable 
personally for the claim. 

The Subordinate Judge held that the defendant was not 
barred by the miscellaneous order from contending that the 
property was not subject to any lien; and he rejected the 
plaintiffs claim, for he led no evidence to proveit. His reasons 
were as follows :— 


“The learned pleader for the plaintiff relies on sethion 283 of the Civil 
Procedure Code and contends that as no suit was instituted to set aside the 
order passed in Miscellaneons Application No. 64 of 1905), the decision in 
miscellaneous application is conclusive on both the points and t “therefore 
the defendant cannot put him to the strict proof of his mortgag: 
sum actually due under it, Labouring under this belief, the plaintiff p 
in his refusal to lead any evinence although his attention was more than 
drawn to the grave risk he ran. 

Let us consider the scope of 8, 283 of the Civil Procedure Code and the 
effect of the order passed under it, Section 283 deloares that the party against 
whom an order is passed under any one of the three preceding sections, may 
institute a suit to establish his right, but subject to the result of such suit tho 
order shall be conclusive, But the point for determination is whether such 
an order is conclusive against the auction-purchaser P Now by no stretch of 
reasoning can an auotion-purchaser be taken to be the representative of the 
the decree-holder (vide I. L. R. 25 Bom. p. 631). This being the established 
law, can itbe reasonably argued that the order passed in n miscellaneous pro- 
coeding hotween the attaching creditor on the one hand and his opponent, who 
seeks to avoid the attachment, on tho other is conclusive against the auction- 
purchaser, who is neither a party to the miscellaneous proceedings nor a ropre- 
sontative of any of the parties? In my opinion the point must be ‘answered 
in the negative, 

The learned pleader for the defendant arrivos at the same conclusion by a 
similar process of reasoning, He contends thatin a miscelloneous procecding 
it is competent of the Court to continue tho attachment subject to a mortgago 
or lien in favour of the applicant, but that the finding of the Court as to tho 
exact amount of the mortgage or lien is not necessary undor section 282 nor 
can such a finding be held conclusive in a suil like this, He contends that the 
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inquiry in this miscelloneous procecding must, from its vory naluro, be 
betweon the alleged mortgageo or lien-holdor ou the one hand and the attaching 
creditor on the other and consequently inthe absence of the mortgagor tho 
Court can have no data to ascertain the exact sum due under tho mortgage or 
lien on a particular day. The debt secured by the. mortgage-deed may bo 
very large but there may havo beon numerous part paymonts in liquidation 
of the same. In an inquiry held behind the back of tho mortgagor it is 
impossible for tho Court to ascertain tho exact amount due on aparticular 
day. In conclusion, Mr. Patil urges that if in a miscellaneous inquiry the 
Court is satisfied that the property is subject to a mortgage or lien and 
thinks fit to continue the attachment it must order the property to be 
brought to sale subject to the incumbrance, whatever its exact amount may 
be found to be ina suit instituted for his purpose by the mortgagee against 
the auction-purchaser, and that therefore that part of the order dated zoth 
December 1905 (vide exhibit 15), which proceeds to lay down the exact 
amount of the lien, is beyond the scope of s. 282 of the Civil Procedure 
Code. In my opinion these arguments deserve very careful consideration. 


On appeal, however, the District Judge held that the defen. 


dant was precluded from disputing the lien and passed a decree 
in plaintiff’s favour foy Rs. 687-11-3, on the following grounds:— 
í 


f 
“Upon these facts, the lower Court held that as the defendant was not a 
party, or a represent&tive of either party, to the miscellaneous proceedings in 
which the charge was declared, the order made in those proceedings was not 






the execution proceedings is not conclusive against the defendant. As 
pointed out in Shib Kunwar Singh v. Sheo Prasad Singh (L. L. R, 28 All. 418 at 
p. 420), however, “the Code of Civil Procedure clearly makes a distinction 
between a case in which property is sold subject to a mortgage and a case in 
which notice of an‘alleged mortgage is given in the proclamation of sale, The 
former is provided for by s. 282, and the latter by s. 286. In the former case 
the Court, after being satisfled of the existence of the mortgage, sells only 
the judgment-debtor’s right of redemption, so that the purchaser does not 
acquire any greater rights than those of redeeming the mortgage. In the 
latter, he buys the property with notice of the mortgage and subject to such 
risks as the notice might involve.” The Court does not decide whether the 
mortgage subsists or not, If there isin reality a subsisting mortgage, the 
purchaser has to redecem it, If on the other hand the mortgage, specified in 
the proclamation of sale, is a fictitions mortgage, or did not subsist at the date 
of the sale by reason of its having been previously discharged by payment, 
the purchaser acquires the property free from liability for the mortgage.” 
The present case is of the former sort, The defendant is in my opinion 
precluded from disputing the charge, not because he is bound by the 
-order passed in the execution proceedings, but because nothing more 
was sold to him than tho equity of redomption. The price ho had paid 
was for the equity of redemption and the title-deed given lohim conferred no 
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A, O. J. greater rights than those of redeeming tho chargo. Itis urged that though the 
defendant cannot dispute the validity of the charge he can dispute the amount. 

1911 Yf by this is meant that he can dispute thal the charge, when it was first oreated, 
mre was not for the amount then fixed but for a lesser amount I cannot agree: 
NABAYAN for that would be going behind tho charge and virtually disputing its validity. 
v. In other words, in my opinion, itis uot open to the defendant to say “I do 
UwnAs not admit that the plaintiff paid into Court the sum of Rs, 687-11-8 on behalf 
of the judgment-debtor, and I require plaintiff to prove that he did so.” My 

answer to him would be“ You had bought the property subject to the specific 

charge of Rs. 687-11-93. That charge had regulated the price you had paid. 

You cannot now say that the plaintiff had not paid anything or that he had 

paid lessthan the amount of the charge declared in his favour and subject to 
which you had bought the property.” If his caso had been that though the 
charge originally was for Rs. 687-11-3 it had since been reduced by payment 

or otherwise, that would have been a different matter. Thatis, however, 

not the case here. ‘The plaintiff is meroly claiming the amount of the charge 

as it stood when the charge was created, plus interest at 9 per cent. upto the 

date of suit. I bold that he is not entitled to this interest because there was 

no agreement to pay interest and no demand was made intimating that in case 

of default in payment, interest would be charged.” 


The defendant appealed to the High Court. 
D. A. Khare and B. V. Desai, for the apy lant. 
G. S. Rao, for the respondent. 








CHANDAVARKAR J.—The facts which arise in tht 
appeal for the determination of the question of li 
argued before us are shortly these. One Govind Sa 
obtained a money decree against one Haroo Hussan. In ex 
cution of that money decree the property in dispute was 
attached by the judgment-creditor. The present respondent- 
plaintiff intervened and applied to have the attachment raised 
on the ground that he was owner of the property. 

Upon investigation of the claim under ss. 280 and 281 of 
the Civil Procedure Code the Court held that the property 
belonged to the judgment-debtor, not to the present plaintiff. 
But it also held that the intervenor was entitled toa lien on 
the property. Accordingly the Court passed an order that 
the property should be attached and sold, subject to the lien 
of the intervenor. The property was sold subject to the 
present plaintiff’s lien, namely, Rs. 687-11-3, and the defendant 
purchased it at the Court sale. 

The plaintiff has now brought the suit to recover the 
amount of lien which, he contends, has been established con- 
clusively by the order passed in the miscellaneous proceeding. 
The lower Court has allowed the claim. But jt is contended 
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before us by the defendant, the auction-purchaser, that he is 
entitled to question the existence of the lien ; that the miscel- 
laneons order doesnot bind him; and-that he was not bound to 
bring a suit to set aside that order after the sale within a year 
from its date. It has been held by this Court, in a series of 
cases, that under the circumstances mentioned above, the auc- 
tion-purchaser cannot be regarded as a party to the miscel- 
laneous order, being not a representative either of the judg- 
ment-debtor or of the judgment-creditor: see Vasanjit Haribhai 
v. Lallu Akhu G) and Vishvanath Chardu Naik v. Subraya 
Shivapa Shetti(2). Unless, therefore, the plaintiff brings this 
case within the principle of the decisions in VashvantiShenviy. 
Vithoba Sheti(3) and Nemagauda v. Paresha(4), his suit must 
fail. But these two decisions cannot apply here, because there 
the auction-purchaser was also the attaching ‘creditor, and, 

therefore, the order was one which bound the parties to it 
and the suit was brought by the party who was unsuccessful 
in the miscellaneous proceeding. 

The second ground is that inthe miscellaneous proceeding 
the plaintiff came in and sought to raise the attachment upon 
the ground that the property belonged to him. There was 
no question directly raised by him that he was entitled 
to a liem. The question of lien came in only incidentally, 
and, elore, the order passed by the Subordinate Judge, 
the property should be sold subject to the plaintiff’s lien, 
cannot be treated as an order unders. 282. It must under 
the circumstances be regarded as one made under s. 287. 

The lower appellate Court’s decision on the preliminary 
point having erroneously disposed of the preliminary point 
arising in this case, we must reverse the decree and remand 
the appeal to that Court for a hearing on the merits. 

Costs to be costs in the appeal. 







HEATON J.—I agree to this order. I notice that the 
District Judge has distinguished clearly between two different 
aspects of the case. The first was the question whether the 
auction-purchaser is bound by the order in the miscellaneous 
proceeding; and he held, I think quite rightly, that the 
auction purchaser was not bound; the second aspect of the 
case was whether the property sold was the equity of re- 
demption and nothing else. The Judge held, in -my opinion, 

(1)-(1885) I. L. R. 9 Bom. 285, (8) (1887) L L, R. 12 Bom. 283, 
(2) (1890) I, L, R, 15 Bom, 299, (4) (1897) I. L, R, 22 Bom, 640, 
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A. O. J. wrongly that what was sold was the equity of redemption 
1911 Only. 

~ Now if this were a finding of fact, we should be bound by 
Narayan it; but to my mind it is not a finding of fact. It is merely’ 
v. a determination of the legal effect of certain documents. 
UMBAR There is no dispute as to the meaning of the words in the 
Heaton J. documents. They are the proclamation of sale and the 
~~ certificate of sale, and they are undoubtedly to the effect 
that what is sold is the property, i. e. landed property, subject 
to a certain charge,. the nature and amount of which are 
mentioned. It is not in terms a sale of the equity of redemp- 
tion. Therefore, it seems to me, that the District Judge 
was wrong in deciding the case on the ground that the pur- 

chaser had bought nothing but the equity of redemption. 

As to the first aspect of the case I will say a few words. The 
dispute arose between the decree-holder and a third person who 
objected to the ‘sale of certain properties alleged to belong to 
the judgment-debtor. To that dispute the judgment-debtor him- 
self was not made a party, in any sense of the word whatever. 
He had no notice of this dispute and he neverjntervened in it. 
The dispute was heard, in that summary manner wig is adopt- 
edin such proceedings. It was not tried with thet 
and with that care to secure that all persons interested are 
parties with which such a suit, for instance as a mortga 
is tried; the decision arrived at by the Court isa deci 
which not only binds the parties to the dispute, but, unless 
suit to set it aside is brought within one year, it is final. But 
it seems to me, that it would be wrong on principle to hold 
that the decision arrived at binds any one whatever who is 
not a party to the dispute or one who derives interest from 
a party. Now the judgment-debtor was nota party to that 
dispute and he is not a person who has derived interest from 
either of the parties. It seems to me therefore to be contrary 
to first principles to say that the decision arrived at in that 
dispute has any legal effect whatever as regards the judgment. 
debtor, in the nature of res judicata, or for the purpose of pre- 
venting him or the auction-purchaser, if indeed the auction-pur- 
chaser can be supposed to be his representative, from re-open- 
ing that matter which was decided. 







Decree reversed, 
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LAKMIDAS KHUSHAL 
v. 


BHAIJI KHUSHAL." 


$ Practice—Judge—Personal inspection—Reliance on witnesses. 


In a sujt to establish the easement of passing rain-water through the 
defendants field, the plaintiff’s witnesses deposed that the passage to pass 
the water had existed all along and waa still visible to the eye. To test 
the veracity of the statement, the trial Judge, at the request of the 
parties, visited the spot in question, and finding no trace of the passage 
there, disbelieved the plaintiff’s witnesses and dismissed the suit. On 
appeal, it was contended that the Judge erred in deciding the case not 
by an appreciation of the eves but by the light of his own view of 
the passage :— 

Held, that there was no error in the procedure adopted by the Judge. 


A Judge ought not to substitute his view for the evidence in the case 
-tried by him. _ When he visits a spot and makes observations for himself, 
the result of these observations must be used by him only for the pur- 
pose of understanding the evidence; he must not, in fact, ignore the 
evidence asif he had not heard it and dispose of the case merely by the 
ghee wbt he saw on personal inspection, This principle applies 
where’the case is obscure and the evidence can best be understood by a 
personal view. 


Suit to establish a right of easement. 

SL akhmidas Khushal (the plaintiff) owned a field bearing 
survey No. 88, which was on one side of a narrow passage 
belonging Government. On the other side of the passage and 
opposite to the plaintiff’s field, was-the field belonging to the 
defendant, Bhaiji Khushal. 

The plaintiff claimed that the rain-water which collected on 
his field, passed over the passage, ran through the defendant’s 


field and finally discharged itself into the main passage of water ` 


on the other side of the defendant’s field. He complained 
that in August 1906, the defendant put up an earthern em- 
bankment on his own field across the passage; and that the rain- 
water consequently penned back into the plaintiff's field. He 
` filed the present suit, on the 12th July 1907, to obtain an order 
to remove the embankment and a permanent injunction re- 
straining the defendant for obstructing the passage in future. 





*Second Appeal No. 935 of 1909, No. 171 of 1907, confirming the deoree 

~ from the decision of Vadilal T. passed by P.C. Desai, Subordinate 

Parekh, First: Olass Subordinate Judge at Wagra in Civil Suit No, 
Judge, A. P., at Broach, in Appeal 412 of 1997. 
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The defendant in his written statement contended inter alia 
that the passage did not exist at all. 

In support of his case the plaintiff examined four witnesses, 
all of whom deposed that the passage in question had existed 
all along and was still visible to the eye. At the request of 
both the parties, the Subordinate Judge visited the spot in 
question ; and finding no trace of passage there, disbelieved 
the plaintiff's witnesses and dismissed the suit. What he saw 
there, was thus narrated in his judgment :— 


“u In spite of such obstruction, the plaintiff and his witnesses alleged that the 
passage B C was still visible to the eye and so at both parties’ request I had 
myself visited the spot. But I found not only no such passage as BC visible, 
but even between the points A and B too I could find no trace of any water- 
passage. On, the contrary the level of the ground of the road was rising 
towards B for more than half its widlh. For some two or three feet from A 
there was a downward slope, which indicated that the water discharged 
at A was being received on theroad. But of this water being carried towards 
B there was not the slightest sign visible and as the rising level towards B 
extended on both sides of the portion A B, it was apparent that at no point 
in the northern boundary of Survey No. 87 could the water from the other 
side have got in into that field. Moreover I also discovered that the portion 
of the road near the point A, where the water of No. 88 is discharged, is 
sloping towards the east up to at least the middle of that nambere This is a 
further indication that water let out at A must be flowing down the road ‘and 
not passing direct to the defendants’ field as is alleged. i 

It is not necessary for me now to examine in detail the evidence of the 
plaintiff’s witnesses. Sufficeitto say that their truthfulness was tested_in 
one point—viz., the visibleness of the passage of the water through the defe 
dants’ field which they alleged—and it was found to be wanting. They are all 
Patidars, and itis possible they may be unduly favouring the plaintiff who is 
one of them, against the defendants, Any how it is no longer possible to believe 
them after inspecting the fields in question. ” 


On appeal, this decree was confirmed by the First Class 
Subordinate Judge with appellate powers, who remarked as 


follows :— 

“The Subordinate Judge was then asked to see the fields. He was informed 
by the plaintiff that there were marks in the dofendants’ field supporting his 
case. The learned Subordinate Judge saw the lands along with the pleaders 
on both the sides. He found no sign whatever from which he could infer the 
passage alleged by the plaintiff. He therefore disbelieved the witnesses for 
the plaintiff and did not think it necessary to examine in detail their evidence. 
The learned pleader for the appellant contends that the Subordinate Judge 
was not right in being guided by his own opinion. But a Subordinate Judge 
is at liberty to see the disputed property. I think insuch acase it is necessary 
for a Subordinate Judge to see the property. In this case the Subordinate 
Judge saw it in presence of the pleaders, and there is no reason for supposing 
that he has arrived at a wrong conclusion, ” í 
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The plaintiff appealed to the High Court. 


Í. A. Shah, for the appellant—The procedure adopted 
by the Subordinate Judge is entirely illegal. After the witnesses 
were examined and the whole of the evidence for the 
plaintiff was over the learned Judge visited the spot. He then 
practically declined to consider the evidence and decided the 
case not upon the evidence but on his own impressions. 
Decision must be based on the evidence in the case and not 
upon the Judge’s observation of the place. The result of his in- 
spection was not put downin writing. We had, therefore, no 
opportunity of meeting the case he has made out in the judg- 
ment. Even if a Judge be justified in holding a local investi- 
gation of the place, that must be for elucidating the matters 
before him and understanding the evidence and not for substi- 
tuting his own view in place of the evidence in the case. The 
omission to put down the result of his observation in writing 
is more than an irregularity which could be cured by s. 578 of 
the Civil Procedure Code of 1882. It cannot be said that there 
is not even a possibility of injustice being done to my client. 


I rely upon the cases of Joy Koomar vy. Bundhoo Lalo; 
Dwarka Nath Sardar v. Prosunno Kumar Hajra(); and 
Moran v. Bhagbat Lal Saha(s). The case of London General 
Omnibus Co. v. Lavell(4) is also in my favour. I further rely 
on the Privy Council decision in Kessowji Issuy v. G.I. P. 
Ry. Co.\5) which disapproves of the procedure adopted by 
the judges in that case. 


G. N. Thakor, for the respondent.—No question of law 
arises in this case if the facts are properly understood. It was 
at the express request of both the sides that the Judge visited 
the spot. The inspection was in the presence of the pleaders 
representing both the parties. Matters which the trial Judge 
found at the inspection were referred to in the written statement 
and each witness was cross-examined on that point. The 
defendant is examined in the case and the plaintiff cross- 
examined him after the local investigation. No application to 
recall any of the witnesses was made by the plaintiff although 
a very long interval passed between the inspection and the 
judgment. 

The judge has appreciated the evidence. He expressly says 





(1) (1882) I. L. R. 9 Cal. a6s. (4) [1801] 1 Ch, 135. 
(2) (1897)1 C. W. N. 682, (5) (1907) I. L, R, 31 Bom, 381, 


(8) (1905) L, L. R. 33 Cal. 139, 
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so. He was entitled to appreciate it in the light of his own 
observation. The new as wellas the old Code entitled him 
to hold a local investigation. The parties agreed that he 
should do so. He has merely utilized it to understand and 
appreciate the evidence. There is evidence on the points on 
which he has observed. It is incorrect to say there is none 
and that he has substituted his own view for the ‘evidence. 
The cases of Joy Coomar v. Bundhoo Lal) and Dwarka 
Nath v. Prosunno Kumar (2) are in my favour and I rely upon 
them. The Privy Council decision is not on s. 392 of the Civil 
Procedure Code.of 1882. It relates to appeal and proceeds on 
entirely different grounds. TheEnglish case cited relates to an 
action of deceit and has no application to the present facts. 
There is tto law which lays down that the results of a local 
investigation must be recorded. At any rate s. 578 of the 
Code would cure the defect. k 


CHANDAVARKAR J.—The point of law urged in this Second 
Appeal, in my opinion, fails. The parties are the owners 
respectively of two fields, which are opposite to each other. 


Plaintiff, the present appellant, is owner of Survey No. 88, and, 


defendants own Survey No. 87. The two properties are 
separated by „a narrow passage. The plaintiff alleged that 
water from his field passed on from its south-west corner to 
the narrow passage ; that thence it flowed on to the defendant’s 
field and that there it ran along a well-defined passage. The 
plaintiff complained that the defendant had obstructed this 
latter passage by raising an embankment so as to prevent the 
water entering his field. The defendant denied the existence 
of any such passage for water in the field. So the question at 
issue was whether there was or had been any such passage as 
alleged by the plaintiff. Witnesses examined on behalf of the 
plaintiff deposed that the passage in dispute had existed all 


. along and was still visible to the eye. 


Both parties thereupon requested the trial Judge to visit 
the spot and:see for himself whether the passage was still 
visible to the eye. Accordingly the Subordinate Judge visit- 
ed the spot and in the presence of the pleaders of the parties 
satisfied himself that the passage in question was not visible; 
and, therefore, he disbelieved the plaintiff’s witnesses and dis- 


allowed the claim without examining any of the defendant’s: 


witnesses. 
(1) (1882) I. L. B,9 Oal. 363. (2) (1897) 1 0, W, N. 682, 
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The plaintiff appealed to the District Court and contended 
that the Subordinate Judge had wrongly decided the case, 
because he had disposed of it, not by appreciating the evidence, 
but by the light of his own view of the passage. The appel- 
late Court disallowed the contention, holding that the Subor- 
dinate Judge was “ at liberty to see the disputed property,” 
that it was necessary for him to see it, and that, having seen 
it inthe presence of the pleaders of the parties, he was 
warranted in forming his own opinion on the case. 

In second appeal the same contention is repeated before us; 
and reliance is placed by the appellant’s:pleader on some 
decided cases, particularly on the; judgment of the Judicial 
Committee of the Privy Council in Kessowji Issur v. G. I. P. 
Railway Company). TheZother cases cited are Joy Coomar v. 
Bundhoo Lall, Dwarka Nath Sardar v. Prosunno Kumar 
Hajra(3), and Moran v. Bhagbat Lal Saha(4). It is urged 
on the strength of these authorities that the trial Judge has 
erred in two respects, first, that he put his view in the place 
of the evidence which the law did not warrant; and, secondly, 
that he decided the case without putting-on record the result of 
his views so as to give the plaintiff an opportunity of meeting 
the impressions formed by the Judge by his inspection. None 
of the cases which have been citad has any cogent relevancy to 
the question which we have to decide here. All that was held 
in those cases is that a Judge ought not to substitute his view 

for the evidence in the case tried by him; that when he visits 
á spot and makes observations for himself, the result of those 
observations must be used by him only for the purpose of 
understanding the evidence, that in fact he should not ignore 
the evidence as if he had not heard it and dispose of the case 
merely by the light of what he saw on personal inspection, 
That law applies where the case is obscure and the evidence 
can be best undersood by a personal view. As was said in 
London General Omnibus Company, Limited v. Lavell (5), in 
such cases “a view is for the purposes of enabling a tribunal to 
understand the questions that are being raised, to follow the 
evidence, and to apply the evidence.” But there are cases of 
a different kind, cases where, as remarked by Farwell J. in 
Bourne v. Swan and Edgar, Limited, (6) “ it is the eye-sight of 
the Judge that is the ultimate test.” In the present case, the 
(2) (1907) I. L. R. 31 Bom. 381. (4) (1905) I. L. R. 83 Cal. 133. 


(2) (1882) I. L. R. 9 Cal. 36a. (5) [1901] 1 Ch. 135. 
(3) (1897) 1 O. W. N. 682 (6) [1903] 1 Ch. 211, 225. 
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witnesses examined for the plaintiff deposed that the passage, 
as to which there was a dispute, was still visible to the eye and 
that it could be seen at any moment, by any one visiting the 
spot ; and, therefore, the parties asked the Subordinate Judge 
to apply the most satisfactory test available, viz., to go to-the 
field and see for himself whether the witnesses for the plaintiff 
were speaking the truth or not. Accordingly the Judge visited 
the spot. In other words, the Judge was asked by the parties 
to actupon the legal maxim, res ipsa loguitur (the thing speaks 
for itself). Asis pointed out by the commentators of Best on 
Evidence, a Jury is competent to take into consideration the 
locus in quo or to view the premises. The Privy Council 
decision in Kessowsi Issur v. G.I. P. Railway Company(1) turns 
upon a different set of facts altogether. There what their 
Lordships decided was that the High Court had acted illegally 
in deciding the question as to an event which had taken place 
one evening by the light of what the Judges had seen on 
another evening amidst possibly different surroundings. That 
cannot be said to have been the case here. Here the Subordinate 
Judge was told that there wasa passage which existed, and which 
had always existed, and which could be seen at any moment 
by the eye. The eye was the Judge and the case is gOverned 
by the principle of law enunciated by Farwell J. in the case 
abovementioned on the authority of some cases decided by 
the House of Lords. Therefore, in my opinion, there was no 
error in the procedure adopted by the Subordinate Judge and 
there is no law which bound him to record his view and ex. 
plain it to the parties before deciding the case. The decree 
must be confirmed with costs. 


` HEATON J.—I agree that the decree must be confirmed 
with costs. It does, however, seem to me that the first Court, 
the Subordinate Judge, has written a judgment, which is open 
to a good deal of criticism. Because from the way in which 
he has expressed himself he has given ground for the argument 
that he substituted his own impressions derived from the local 
inspection of the place, for the evidence in the case. But the 
result of the argument has been to convince me that in effect 
he has not done this; but has only used the circumstances 
which were perceived at the local investigation for the pur- 
pose of understanding and appreciating the evidence. As 
the result of discussion the objection taken on behalf of the 








(1) (1907) I. L. R. 31 Bom. 281. 
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appellant ultimately resolved itself into this: that the Judge A. C. J. 
had not recorded in writing the circumstances observed at the 1911 
inspection, and the parties consequently had not had an CWT 
opportunity of discussing those circumstances and dealing with Laxuipas 
them in so far as they affected the case. I think there is this v. 
in the objection that it would be much better that the Judge Baau! 
_ should record the circumstances which are observed at a local Heaton J. 
inspection. In so saying I must emphatically add that I think ~~ 
he should record only facts and not impressions or inferences 
from facts, 
But when a local inspection takes place we know that in 
the ordinary course of events the salient circumstances are 
pointed: out on the spot and are discussed on the spot; and 
there is nothing in the case to suggest that the ordinary 
course of events was not followed here. I assume that it was 
followed, and as a consequence JI find that the defect in not 
_ Tecording the circumstances in writing isa purely formal defect, 
which could not have misled the parties or caused injustice in 
the case. For these reasons I think the appeal must be dis- 
missed-and the decree confirmed with costs. 


y A Decree confirmed. 


a ORIGINAL CIVIL. 
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Before Mr, Justice Beaman. 


BAI BHIKAIJI M. R. MODY 1911 


—_~ 
v 


BAI DINBAI* 


Indian Succession Act (X of 186$), Secs. 287, 288, 290, and 291—A batement of 
legacieas—Specific beguesi— General bequest, 


January 26, 


A bequest of a rent-producing property on trust, the trustees to apply 
the rents and profits for the benefit of a legatee, is not a specific bequest ; 
for the object of the testator’s bounty will not necessarily attain a specific, 
that is to say, a fixed and named annual sum, as the rents and profita are 
liable to fluctuate, 


ONE Cavasji Jamsetji Mody died on the zoth of October 
1909, having made a will on the 4th September 1907. He had 
married one Sunabai who died on the 30th September 1905. 
He next married Dinbai (the defendant) on the 18th February 


*0, O. J, Suit No. 1193 of 1910, 
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1906. He had no issue by either marriage. Of the two 
immovable properties left by him, one was situated at Petha 
Street, Bombay, and the other at Mori Roadin Mahim. These 
were devised by the will as follows :— 


5. In the event of my death without leaving any issue J divise and bequeath 
unto my said Executors and Trustees the said house at Petha Street bearing 
Nos. 11-13 to hold the same upon trust to recover tho rents thereof as and 
when the same become due andto pay thereout the Municipal, Government 
and the other taxes in respect of the samo and to expend such amount thore- 
from as may be necessary for keeping the house in a proper state of repair 
and to pay the balance of the rent accruing due every month unto my second 
wife Dinbai until her death or re-marriage whichever event first happens and 
after the death or re-marrige of my said wife Dinbai whichever event may 
first happen upon trust to hand over the said property to the trustees of the 
Parsee Panchayat to hold the same and the income thereof upon trust for 
rendering assistance out of the income thereof to poor Parsis by way of pay- 
ing them monthly allowance for their maintenance and in particular for render- 
ing such assistance to poor Parsi orphans. i 

6. In the event of my death withont leaving any issue I devise and be- 
queath my house situated at Mori Road in Mahim unto Bhikaiji Merwanji 
Mody for her sole and absolute use and benefit. 


The will further provided as follows :— i S 


7. Idirect my executors and trustees to expend a sum not excedding 
Ra. 1,000 during the first year after my death for my funeral and religion 
ceremonies, 

8. In theevent of my death without leaving any issue I devise and bequeath 
the rest and residue of all my property including any-joys, jewels, and furni- 
ture nnto my said wife Dinbai for her own sole and absolute use and benefit, 

Among the movable property left by the testator were 
Government Promissory Notes of the nominal value of 
Rs. 2,000. 

Bai Dinbai, the executrix of the will; obtained probate of 
the will on the 8th April 1910. 

Since Cavasji’s death, Bai, Dinbai, the defendant, spent 
Rs. 200 in paying debts, doctor! s and servante charges of the 
deceased. The probate cost her Rs. 633-14-0. The funeral ex- 
penses of the deceased during the first year after his death 
absorbed Rs. 1302-0-6 ; while Rs, 245-7-0 were spent in paying 
Municipal, Government and Insurance charges. The defendent 
claimed, that the aggregate amount of Rs. 2381-5-6, she was 
entitled to recoup to herself from the-residuary legacy in the, 
first instance, and on such residuary legacy having been found 
insufficient for the purpose, from the specie legacy devised by 
the will. 

The house in Petha Street was in a dilapidated condition at 


X 
N, 
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Cavasji’s death. It was repaired by Dinbai at a cost of 0. ©. J. 
Rs. 946-1 1-6, the repairs which were directed to be made by 1910 
Cavasji. But when the repairs were made, the house was found S~ 

in need of extensive repairs to do which she spent Rs. 4840-7-0. Bat Buroast 
Dinbai had applied to the High Court for permission to raise a 
loan on the security of the Pitha Street house to pay herself. 
She, however, claimed in any event to be indemnified at least to 
the extent of Rs. 946-11-6 from the estate of the deceased 
generally. 

On the 2oth December 1910, Bhikaiji filed this suit against 
Dinbai to recover from her possession of the house at Mori 
Road at Mahim. 

The defendant put forward her claims as detailed above and 
stated that under the circumstances she could not. assent to 
the legacy given to the plaintiff by the testator ; and she sub- 
mitted that the plaintiff's suit was premature. 

At the trial two issues were raised:— 

(1) Whether the property in Pitha Street has been devised 
to the defendant specifically? 

(2) Whether the defendant is not entitled to an abatement 
on the e yalue of the Mahim property devised to the plaintiff 

forthe “expenses incurred in administering the estate in 
Schedule I and the costs of the application. 


v. 
Bar DINBAI 


zo Jinnah with Kanga, for the plaintiff. 
R. D. N. Wadia, for the defendant. 


BEAMAN J.—I think it is very clear that this defence must 

` fail for two different reasons, first because upon the schedule 
put in by the defendant-executrix herself, if we deduct a fair 
proportion from the Municipal charges corresponding with 
the relative values of the properties in Mahim and Pitha 
Street, and if further we deduct the monies expended by the 
executrix on funeral and other ceremonies in excess of the 
sum allotted by the testator for that purpose, her necessary 
expenditure will not exceed the assets which came into 
her hands or at any rate not exceed those assets to any 
extent making it worth while for a Court to inquire further 

` upon that head ; so that no question of abatement really need 
arise. Secondly, because in my opinion the defendant is 
wrong in contending that the bequest of Pitha Street house 
upon trust, the trustees to give her the rents and profits 
thereof for her life and thereafter be conveyed to the Parsi 


a 44 
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O. ©. J. Panchayet for charitable purposes, is a specific bequest to her. 
191t I have considered all the cases which the diligence of the 
Šo defendant’s counsel has enabled him to lay before the Court 
Bar Baroast upon the somewhat obscure distinction between specific and 
v. general bequests. Isay that. distinction is somewhat obscure 
PAL Dee not because upon the face of it or having regard to the 
Beaman J. ordinary meaning of the terms employed it should be so but 
—  pecause the illustrations in our Indian Succession Act and the 
decisions upon sets of facts which give rise to like discussions 
in England sometimes do appear to refine away the distinc- 
tion until it’becomes barely intelligible. Broadly and 
generally, however, I think I am safe in saying that a 
bequest of rent-producing property on trust, the trustees 

to apply fhe rents and profits for the benefit of a legatee, 
cannot, either having regard to the ordinary meaning of the’ 

word “ specific” or the course of the authorities, fall within 

thé meaning of that legal term, for it is plain that the object 

of the testator’s bounty would not necessarily in these cir- 
cumstances attain a specific, that is to say, a fixed and named 
annual sum. . The rents and profits might ‘fluctuate, and 

` would probably fluctuate, from year to year, and to that 
extent would fall without the definition containad~ta our 
Indian: Succession Act of specific bequests. And in the 

case of Creed v. Creed(:),, Lord Cottenham has laid i 

down broadly that while an annuity to be purchased out 

of a money fund could then no longer be considered as 
anything but a pecuniary bequest and therefore personal 
money bequest like an annual charge issuing out of an estate 

would direct the definition to its origin and so necess- 

arily be specific. That general statement, no doubt, encouraged 

the defendant’s counsel to press the argument. that here in- 
asmuch asthe rents and profits to be applied to his client’s 

uses issued out of real estate the bequest was specific. That 
argument overlooks an important point of difference, which 

„is that those cases which Lord Cottenham had in view -were 

cases in whicha definite rent charge or annual sum issuing 

out of real estate had been bequeathed. While here that is 

not so. 

If these two reasons are not sufficient, a third might be 
drawn from s.: 291 of our Indian Succession Act. There it is 

laid down without qualification that when bequests come into 
computation for the purpose of abatement, a legacy for life 


at (1) (1844) 11 CL, & F, 491, 
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shall be treated as though it were a general bequest. Iunder- 0. 0. J. 
stand that section to be advisedly an amplification of thede- —_44- 
finition and illustrations of specific bequests contained in s. -~ 
129. If I am right in so interpreting it, it would again entirely Bar Buroasz 
overturn the defendant’s contention. De 

I have, therefore, no hesitation in coming to the conclusion BAL PINEAL 
that the plaintiff succeeds in this suit and is entitled toa decree Beaman J. 
she asks for, that is to say, in terms of prayers (4) and (2) to =< 
the plaint, and costs. Suit decreed. 

Attorneys for plaintiff: Shamrao, Minocher & Hiralal. 

Attorneys for defendant : M. B. Chothia. 


Before Mr. Justice Robertson. 


BALURAM RAMKISSEN 


j, 1910 
E kanan 
0 BAI PANNABAI.* July, 26. 


Pa 

Civil Procedure Code (Aot V of 1908), O. V, R. 25—Summons—Service—Regis- 

tered post—Defendant rosiding out of British India—The postal packet re- 

turned as “refused ’—Proper Service—General Clauses Act (X of 1897) 
sec, 27, i 


A summons was sent to the defendant, who resided ont of British 
India, by registored post under the provisions of O, Y, r. 25 of the Civil 
Procedure Code of 1908, It was returned unserved, its envelope bearing 
the post-mau’s endorsement: “Refused to take.” A question arose 
whether it was proper sorvice :— 

Held, that as it appeurcd that the envelope was properly addressed to 
the defendant, and had been duly stamped, registered, and posted, the 
Court was entitled to draw the inference indicated in s. 27 of the General 
Clause Act, 1897, and to hold that there was sufficient service. 

Per Robertson J.—“ The only rule if it oan be called a rule to be laid 
down is that the Court must be guided in each case by its special cir- 
cumstances as to how far it will give offect to the return of a cover 
endorsed “ refused ” or words to the like effect,”’ 

Jagannath v. J. E. Sassoon (1) distinguished. 


The fact are fully stated in the judgment of his Lordship. 

Kanga, for the plaintiff. 

No one appeared for the defendant. 

ROBERTSON J :—In this case a question has arisen whether 
the service of the summons upon the first defendant is sufficient- 
ly proved. 

*0,0. J, Suit No, 393 of 1918, (1) (1893) 18 Bom. 606. 
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It appears the summons was sent by registered post addressed 
to the first defendant at Navalgarh in the State of Jaipur, and 
purports to have been sent in accordance with the provisions of 
Order V, rule 25, of the new Code. The cover has been 
returned with an endorsement in the vernacular which has been 
translated as follows :—" Refused to take. The handwriting of 

hunilal, postman.” 

Now, the question as to whether this is a good service or not 
isnot altogether without authority. In Jagannath Brakhbhauv. 
J.E. Sassoon (1), a decision of Sir Charles Sargent and Mr. Justice 
Bayley, it was held, under similar circumstances, where a postal 
packet was returned endorsed “ refused,” that the service was 
bad, and the Small Cause Court in accepting it as good service 
had acted with material irregularity. At first sight that case 
appears to be directly in point. But it has been urged by, 
Mr. Kanga that in two important respects it differs from the 
present case. In the first place the defendant in that case was 
residing in British territory, and the Code did’ not provide for 
service on him by registered post, and, secondly, that ‘the decision 
was prior to the last General Clauses Act. I, therefore, think 
I am entitled to deal with this case without being Bound_or 
precluded by this decision. 

The next decision upon the point is Aga Gulam Husain v. 
A. D. Sassoon(2), the important passage in the case being at 
page 418. In that case Mr. Justice Candy held that the 
summons was duly served, although the postal cover was 
returned as " refused.” Then he proceeds to say that there 
was in addition indirect evidence of the service of the summons 
or at any rate of the knowledge of the defendant of the suit. 

In Jogendro Chuider Ghose v. Dwarkanath Karmokar(), 
very much the same point came before Messrs. Justices Pigot 
and Rampini. The difficulty of applying that case lies in a 
certain ambiguity in the judgment and in the head-note, which 
is not cleared up in the statement of facts. The head-note 
says that "the cover (that is, the letter) that contained the 
summons was returned with an endorsement upon it purport- 
ing to be made by an officer of the Post Office stating the 
refusal of the addressee to receive the letter.” And the judg- 
ment of the Court is put in this way :—‘With an endorsement 
upon it purporting to be by an officer of the Post Office stating 
the refusal by the defendant to receive the document.” The 


(1) (1893) I. L. R. 18 Bom, 606, (3) (1888) I. L, R. 15 Cal, 681. 
(2) (2897) I. L. R. 21 Bom, 412 nt p. 418. ` 
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exact terms of the endorsement are not given. If the endor- 
sement stated in precise terms that the letter was refused, by 
the defendant, and not merely as in the present case ‘ Refused 
to take” without saying by whom, then the decision loses 
most of its weight as applied to this case. 

In Fakir-ud-din v. Ghafur-ud-din(t) the same point was 
considered, and there the learned Judges, Sir Arthur Stratchey 
and Mr. Justice Bannerji, came to the decision that ‘‘ where a 
summons is sent by post to a defendant residing out of British 
India, it is not, in the absence of evidence that the person to 
be served was at the time residing at the place to which the 
summons was sent, sufficient to show that the summons was 
posted, but there must be some evidence of its having been 
received by the defendant.” 

Having regarded to the terms of section 27 of the General 
Clauses Act, which, so far as I know, has not been referred to 
in any of the previous decisions, it would appear that when 
the expression used is send” (which is the expression used 
in the rule under consideration), then, unless a different inter- 
pretation appears the service shall be deemed to be effected 
by properly addressing, prepaying and posting, by registered 
ost, a letter containing the document, and, unless the contrary 


z 


fie proved, to have been effected at the time at which the 


letter would be delivered.” The difficulty lies in the effect 
given to the words “unless the contrary is proved,” and, in 
my opinion, having regard to the decisions that I have already 
quoted, the only rule, if it can be.calleda rule, to be laid 
down is that the Court must be guided in each case by its 
special circumstances as to how far it will give effect toa re- 
turn of a cover endorsed “refused,” or words to the like effect. 
It seems impossible to lay down any hard and fast rule either 
precluding the Court from accepting that as service or laying 
down any particular evidence supplemental to that return 
so endorsed on the cover, which would be sufficient to satisfy 
the Court that the summons has been served. To attempt 
to lay down any such rule, would, in my opinion, having 
regard to the provisions of the Code and the decisions that I 
have referred to, be to legislate and not to interpret the Acts 
and apply the previous decisions. Therefore it appears to me 
that it is open to the Court in each case on its own particular 
circumstances to be satisfied or not satisfied with such a re- 
turn as the case may be. I may say that if the circumstances 


“G)(Q900) LL, R, 23 A,99 
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were such as to require further evidence, that the nature of 
such further evidence has already been indicated in the two 
decisions, to which I have. referred, i. e, Aga Gulam Husain 
v. 4. D. Sassoon (1) and Fakir-ud-din v. Ghafar-ud-din. (2). 

In this particular case it appears that the cover was ‘pro- 
perly addressed to the first defendant. It appears to have 
been registered and duly stamped. There can be no question 
about the posting, because the cover bears the registration 
ticket and the post office stamp. Therefore I am entitled 
to draw the inference that is indicated in section 27 of the 
General Clauses Act, and in addition to that there is evidence 
that this lady, the first defendant, was residing at Navalgarh 
at about the time when the cover containing the summons 
was sent to her. Iam entitled under the Code and under 
the authorities to hold that this is sufficient service and I 
accordingly do so. 

Attorneys for the plaintiff: 7. R. Patel & Co. 





Order accordingly. 
et 
Before Mr, Justice Robertson, i A 
FAKIRUDDIN AMIRUDDIN ~*~ 
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ABDÜL HUSSEIN PEERBHOY* 


Afahomedan law—Sale—Bona fide purchaser with notice—Minor’s proparty— 
Sale not effected for necessary purpose—Sale set aside, 


On the 19th January 1904, N., a Mahomedan widow, on behalf of herself 
and her minor son (the plaintiff) conveyed by n deed of gale certain im- 
movable property in which they were Jointly interested, to the defendant 
for Rs. 7,000. She passed on the same day an indemnity bond in favour 
of the defendant indemnifying him aguinst tho plaintiff’s olaim. It did 
not appear that tho gale was in any way necessary to the maintenance of 
the minor, nor did it appear that the dcfondant was a bona fide purchaser 
without notice of tho plaintiff's rights, Tho plaintiff sued to havo it 
declared that the deed of sale was void and that he was the owner of the 
proporty :— 

Held, that tho plaintiff was entitled to succood inasmuch as the pur- 
chaser of an ostato who took with notice of a breach of trust was in tho 
same position as the vendor who committed tho breach, 


THE facts appear stated in the judgment. 


* Buit No.82 of 1910, 
(1) (2897) L L. R, 21 Bom, 412, (2) (1900) L L, R, 23 All. 99, 
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Weldon and Kanga, for the plaintiff. . OC. 9, 
Jafferbhai and Jinnah, for the defendant. 1918 


—~ 

ROBERTSON J.—In this suit the plaintiff prays for a decla- Faxrruporn 
ration that a certain sale-deed of the rgth January 1904, where- v. 
by Noorbibi purported to convey certain immoveable pro- ae 
perty, situate at Ripon Road, to the defendant, is void; that ees 
the said deed might be set aside and the plaintiff declared the 
owner of the whole of thesaid property; and, further, that the 
defendant be ordered to reconvey the said proporty to the 
plaintiff and to deliver up possession. He also prays for an 
account of the rents of the said property since the rgth 
of January 1904. 

The plaintiff is the son of one Amiruddin, who died in 
Bombay intestate on the znd December 1894, leaving him 
surviving as his heirs and legal representatives his widow 

` Noorbibi and the plaintiff. Amiruddin’s brother Tamuzuddin 
had predeceased him on the 18th day of October 1892. He 
also died intestate leaving as his heirs and legal representa- 
tives his widow Jenaboo and two daughters and his full 
brother -Shaik Amiruddin. After the death of the latter, 
_ Noorbii on behalf of herself and her minor son, the plaintiff, 
filéd a suit, being suit No. 363 of 1895, against Jenaboo and 
“her daughters for an account of the estate of Shaik Tumuzud- 
din, In that suit a consent decree was passed on the 
3oth March 1897, whereby it was declared that the said 
Noorbibi and the plaintiff as the heirs of Shaikh Amiruddin 
were entitled to a 5/24ths share in the estate of the said 
Tamuzuddin, and that in satisfaction of the said share they 
were entitled to a sum of Rs. 6,505. By that consent decree 
it was further ordered and declared that Jenaboo on behalf 
or herself and her daughters should convey the property 
belonging to the deceased Tamuzuddin situate at Ripon Road 
to the said Noorbibi on, behalf of herself and the plaintiff, 
and that property was to be taken as being of the value of 
Rs. 4,000, and that in addition to that Noorbibi was to be 
paid on behalf of herself and the minor son a sum in cash 
of Rs. 2,505. - In pursuance of that decree Jenaboo 
on the 2zoth November 1897 conveyed to Noorbibion her 
own behalf and as guardian of her minor son, the plaintiff, 
the Ripon Road property; and by a release, dated zoth December 
1897, Noorbibi acknowledged that the possession of the said 
Ripon Road property was duly given to her and that the pay- 
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O. C. J. ments directed by the decree, that is, the payment of the said 
19  SumofRs. 2,505 had duly been made to her on her own behalf 
~~ andon behalf of her minor son the plaintiff. 
Faxiruppin Itappearsthatonthe rgth January 1904 Noorbibi purported 
v. to convey this Ripon Road property on behalf of hereself and 
ule the minor plaintiff to the defendant for the consideration of 
—  Rs.¥,o00. The plaintiff claims that this conveyance is invalid 
Robertson J. and that he is entitled to be declared the sole owner of the 
property. 

It is admitted on both sides that of the 5/24ths share 
of Tamuzuddin’s estate the plaintiff was entitled to {ths 
and Noorbibi to #ths. The plaintiff contends that for 
the šths of the Ripon Road property he is*clearly entitl- 
ed to his decree. Mr. Jafferbhai contended that under 
the circumstances and having regard to the rules of the 
Mahomedan Law Noorbibi had power to convey the plaintiff’s 
interest in the property. He admitted that if he could not 
establish that Noorbibi had that power under the Mahomedan 
Law he could not succeed in his defence. In support of his 
defence he cited MacNaughten’s Mahomedan Law, page 64 
paragraph 14,ofthesth edition. Thatsays: “A guardianis not 
at liberty to sell the immoveable property of his ward eexvept : 
under seven circumstances.” Only the second of those circum 
stances was relied upon and that runs as follows:—" Where the 
minor has no other property and the sale of it is absolutely << 
necessary to his maintenance.” 

Without stopping to consider whether this passage correctly 
sets out the law upon the point, it is sufficient to say that there 
is in this case absolutely no evidence that the sale was in any 
way necessary to the maintenance of theminor. Thedefendant 
sought to establish this by suggesting that Noorbibi was entitled 
first to be repaid the costs of suit No. 363 of 1905, which he 
estimated at about Rs. 1,000 ; secondly, to be recouped for the 
maintenance of the plaintiff for fourteen years, which he es- 
timated at Rs. 4,000 ; and, thirdly, to be repaid the marriage 
expenses of the plaintiff, which he estimated at Rs. 1,000, 
As to these three items I am asked to rely on conjecture as 
there is no evidence whatever. As to the amount of costs 

‘incurred in suit No. 363 of 1905 a consent decree was taken. 
No. written statement was put in. There was apparently . 
no contest. As to the maintenance of the plaintiff for 
fourteen years, Noorbibi was in receipt of all the rents 
of the Ripon Road property which has been variously estimat- 
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ed at from Rs. 60 to Rs. 80 per mensem. The plaintiffs share O, 0. J, 
of these rents would be amply sufficient for his maintenance. 1910 
As to the marriage expenses of the plaintiff, they were esti- OW 
mated by Munshi Abdul Rehman, the next friend of the plain- Faxrroppiw 
tiff, to be some Rs. 400 or Rs. soo. This included ornaments v. 
worth Rs. 300 which remained in the possession of Noorbibi. an 
Under these circumstances I am of opinion that no necessity — 
has been shown for the sale and that the plaintiff has Robertson J, 
established his right as regards the ths of the property. 
This being so it is unnecessary to discuss the question 
whether the passage cited in Mr. McNaughten’s work applies 
tothe case of a de fXcto guardian, or whether it correctly 
states the law as now applied in this Court: see Bada v. 
Shivappa (1) and Moyna Bibi v. Banku Behari Bismas (2). 
As regards the remaining 4th the position is somewhat 
different. The defendant contends that Noorbibi being 
legally entitled to }th of the property, the conveyance of 
the 19th January 1904 was effective at any rate so far as her 
¿th is concerned. He asserts in his written statement that 
he was a bona fide purchaser without notice. N ow, as to 
this it is clear that he had notice of the trust. That appears 
clearly from the conveyance by Janaboo to Noorbibi of the 
20th November 1897, which was handed over to the first de- 
-fendant at the date of the conveyance. It would also appear 
/ from indemnity bond passed on the same date (that is the 
19th January 1904) that the first defendant was, at that time 
in extreme doubt as to the validity of the conveyance of this 
property to him by Noorbibi. That being so, I see no reason 
why I should not give full weight to the express admission 
of the rst defendant made in answer to a question put by his 
own Counsel. The question which was put to him was this: 
-" At the time of the execution of exhibit B were you aware 
that Noorbibi had appropriated to her own use a sum of Rs. 
2,505 and the other property of Tamuzuddin and Amirudin?”’ 
His answer was: “Yes. I was aware of this.” His Counsel 
then asked liberty to repeat the question and the question 
was repeated twice and fully explained to the witness. He 
again answered: ‘Yes, I knew it.” No further questions 
were then asked by his Counsel, nor was the permission of 
the Court asked to put further questions. It is, therefore, 
impossible to hold that the first defendant was a bona Jide pur- 
chaser without notice of the trust, and, secondly, of its breach. 





(1) (1896) I. L. R, 20 Bom. 199. ` (2)(1903) I. L, R, 29 Cal, 473, 
B42 
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O. O. J. If that is so, then it only remains to consider what is the 
1910 Position of a purchaser for full value who has notice of the 
~~ trust and ofits breach. The rule is laid down in these terms 


Faxteupprx in Lewin on Trusts, roth edition, page 1045 :— But if the 
R v. alienee be a purchaser of the estate at its full value, then if he 
BDUL 


take with notice of the trust, he is bound to the same extent 
— andin the same manner as the person of whom he purchased.” 
Robertson J. OF the authorities referred to by Mr. Lewin, it is only neces- 
~~ gary to refer to one: Mackreth v. Symmons). In Dunbar v. 
Tredennich(?) Lord Chancellor Manners lays down the rule 
thus:—“ Why then, what is the situation of a purchaser with 
notice of a fraudulent title? It certainly may be stated as a 
general proposition, that a purchaser with notice, is, in equity, 
bound to tHe same extent, and in the same manner, as the 
person from whom he purchased; or as Lord Rosslyn states 
in Taylor v. Stibbert (8): —“If he isa purchaser with notice, 
he is liable to the same equity, stands in his place, and is 
bound to do that which the person he represents would be 
bound to do by the decree’.” 

That same rule has been applied in the case of Mancharji 
Sorabji Chulla v. Kongseoo (4). Sir Richard Couch sayg: “The 
established doctrine of Courts of Equity is that if a purchaser 
of an estate at its full value takes with notice of a trust, he is. 
bound to the same extent and in the same manner as the ~ 
person of whom he purchased.” N 


“S 


Hogszin 


It remains, therefore, only to consider what was the position 
of Noorbibi at the date of the conveyance. It. appears that 
Noorbibi, to use the words of the defendant himself, had 
appropriated to her own use Rs. 2,505, paid to her under the 
consent decree on behalf of herself and the plaintiff. I take 
it, therefore, as clear having regard to the fact that her share 
in the whole of the Rs. 6,505 awarded to her and the plaintiff 
by consent decree amounted to only Rs. 813, that she having 
appropriated the whole of the Rs. 2505 to herself, held the 
whole of the Ripon Road property, which was valued at Rs. 
4,000, on behalf of the plaintiff. Assuming for a moment 
that the value of the Ripon Road property is tobe taken 
at Rs. 7,000, her share of that would only come to some 
Rs. 870 and her share of Rs. 2,505 to about Rs. 310 making 
Rs. 1,180 altogether. If, therefore, it is assumed that Noorbibi 
took this Rs. 1,180 out of the Rs. 2,505 as representing the 


(1) (1808) 15 Ves. 350. (8) (1794) 2 Ves, Jun. 437, 
(2) (1813) 2 B. and B, 319. (4) (1869) 6 Bom, H,.0,0, ©. J.59, 
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share of the Ripon Road property, there still remains a O. 0. J. 
balance of Rs, 1,425, which as between her and the plaintiff, 1910 
Noorbibi was liable to make good to the trust at the date of ~~ 
the sale to the defendant. FAKIRUDDIN 
But the Courts in England have gone further and have v. 

held that under such circumstances the sale by a trustee of Eat 
his share in joint property in breach of trust to a purchaser —- 
who takes with notice of a trust is wholly void. In the case “verison J, 
of Boursot v. Savage(1) the facts were as follows:—One of the 
three trustees executed an assignment of leasehold property 
held jointly by them to a purchaser and forged the signatures 
of his two co-trustees, and also the requisite assent of the 
cestui que trust to the sale. The trustee was a solicitor and 
acted as such on behalf of the purchaser. It was held that 
the circumstances attending the transaction were sufficient 
to affect the purchaser with notice of some trust, if not the 
actual nature of it; and that he had constructive notice of 
the trust through the knowledge of the trustee who was his 
solicitor. .But it was also held further that the execution 
by one of the three joint tenants though it was a valid 
assignment of the legal interest in one-third to the purchaser 
the actlal and constructive notice of the trust disentitled 
him to the beneficial interest, and a reconveyance was ordered. 
‘In his judgement Kindersley, V. C. says: “ Being of that opi- 

a nion, 1 cannot hesitate to conclude that guead Boursot and Stone 
(the two trustees) the deed of assignment has no operation 
whatever. But as Holmer (that is the fraudulent trustee) ac- 
tually executed, I think the effect of his deed of assignment 
was to vest the legal interest of one-third of the leasehold 
property in the defendant. Assuming then that the legal 
interest in one-third of the property passed to Savage by the 
assignment how is it as to the beneficial interest in that one- 
third?’ He then discusses the evidence and comes to the con- 
clusion that the defendant had actual notice of the existence of 
the trust sufficient to put him upon inquiry and that as he had 
completed the purchase without making any inquiry, he could 
not maintain it against the real owners. And he closes his 
judgment by saying: ‘ It appears to me, therefore, that even ` 
on the ground of actual notice, and at all events on the ground 
of constructive notice, Savage (the defendant) cannot maintain 
a tight to the beneficial interest even of the one-third which 
was assigned to him by Holmer.” 

(1) (1866) L. R. 2 Eq. p. 184. 
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O. 0. J. On both these grounds, it appears to me that the plaintiff 
1910 ÍS entitled to the relief he claims in respect not only of the 
~~ th of the property, which admittedly belonged to him, 

Faxrrupptn but also in respect of the th of the property which origin- 
v. ally belonged to Noorbibi. 


ata ed Suit decreed. 
USSEIN 
acik Attorneys for plaintiff: Ardeshir Hormasji & Co. 
ese Attorneys for defendant: Thakurdas & Co. 
Before Mr. Justice Davar, 
1911 THE ADVOCATE GENERAL OF BOMBAY 
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Practice—Decree, setting uside of —Notice of motion—Jurisdiction—Public cha- 
ritable bequests—Distribution of tramdis and tras among members of the 
testator’s caste and to Sarasvat Brahmins—Dootrine ofcy pres. 


When a decree, either preliminary or final, is once passed, the Judge 
passing it has no power to vary‘or alter it on an application made to him 
based merely ona notice of motion, Ye 

A Lohana testator by his will gave a bequest of Rs. 7500 for distri- 
bution of iramdess (brass pots) to the members of his caste and Saraswat \_ 
Brahmins in Bombay ; and he made another bequest to present iras (a os 
kind of copper pot) and sugar candy among the members of his caste and 
Sarasvat Brahmins in 1440 villages in Cutch. The Advocate General, at 
the relation of the plaintiffs, sued to have it declared thatit was not 
practicable to carry out those bequests and to ask the Court to apply them 
cy pres to some other and more useful charity :— 

Held, that the bequests in question were valid publio charitable bequests, 
and were capable of being carried out. 

In cases of charitable bequests, the Court has no right to get aside the 
wishes of the testator and substitute another charity in the place of one 
directed to be established by him, simply because the one might not be 
so useful as some other that the Court might substitute, 


THIS was a suit filed by the Advocate General at the rela- 
tion of three of the members of the Lohana community of 
Bombay against originally the defendants Nos. 1 and 2, the 
surviving trustees of the will of one Parpia Pradhan, who died 
on the 28th February 1865, having made his will the same day, 

The will in question made a number of bequests, out of 
which those material ran as follows :— 


0. O, J. Suit No, 88a of 1908. 
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“T direct my executors to spend...... Rs. 7,500 in distributing brass pots 
called tramdees among the members of my caste and among Sarasvat Brah- 
mins in Bombay......It is my intention to make during my life-time a lana or 
present of copper-pots called tras and sugar-candy amongst the members of 
my caste, and Sarasvat Brahmins in 1440 villages in Cutch in such a way that 
each family shall have one copper tras of three shers and a half and one-and-a 
half shers of sugar-candy, In cage I should die without having carried out my 

. said intention or any part thereof I wish and direct the trustees for the time 
being of the will to carry out my said intention or such part thereof as may 
remain to be carried out, and to enable them todothe same I give and 
bequeath to them such sum of money as may be necessary for that purpose.... 
I direst the trustees for the time being of this my will to set apart out ‘of my 
estate and effects the sum of Rs. 1,00,000 for the charitable object generally 
called Sadavarat to be invested in Government Securities and the proceeds 
thereof to be applied as follows :—that is to say, I direct the aforesaid trustees 
to give every day a feast of lapses, dall, ghee and rice to the l¢me, blind, old 
and infirm of any oaste whatsoever and to the Sadhus who may come to the 
spot but at such feast there should not be less than fifty persons fed and my 
dharamsalla at Walkeshvar in which I occasionally live should be used for the 
purpose of such Sadavarai...... In case I should not have any son or sous who 
shall live to attain the age of sixteen years then my will is that my said resi- 
duary estate-and effects after answering all the purposes aforesaid shall go in 
augmentation of and be added to the sum of Rs. 1,00,000 hereinbefore be- 
queathed for the charitable object called Sadavarat and form one fund there- 
with for the purposes of increasing the said charity detailed in former part 
ofthis my will where I have declared the trust of the said rupees one 

_Mundred thousand, and my will is and I hereby direct that in case any surplus 
shall remain out of the income of the said fund after answering the pursoses 
aforesaid then the said trustees for the time being of this my will shall out 
of the said surplus provide clothes, food, and other necessaries for such poor 
and deserving persons as shall be unable to supply themselves with the same 
and in providing an annual dinner for the members of my castes in Bombay. 
Provided always that the sum to be expended upon such dinner shall never 
exceed rupees one thousand and five hundred and shall expend any residue 
which may remain of the said surplus after answering the purposes aforesaid 
in getting the daughters of poor Brahmins and other high class Hindus 
married provided that such marriage expenses for one person shall not exceed 
the sum of rupees two hundred,” 


This suit was filed on the roth October 1908, in order to 
have it determined whether the bequests for distributing 
tramdees and tras were valid charitable trusts. In the event of 
their being held invalid, the plaintiffs submitted that the sums 
required in carrying them out together with interest should 
under the cy pres doctrine be applied to some charitable object 
under a scheme to be framed by the Court. The plaintiffs 
also stated that there was no need of spending such a large 
sum as Rs. 1500in Sadavarat; for Rs. 400 per month were 
enough for that purpose. The rest of the income on this head 
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should also be applied cy pres. 

In their written statement, the trustees—defendants (Nos. 1 
and 2) contended inter alia that the bequests in question were 
valid charitable bequests. In November 1907, they in con- 
sultation with the then Advocate General decided that the be- 
quests should be carried out. On 15th April 1908, they entered 
into an agreement with one Ratanji Jehangir for the supply of 
12000 copper pots, of which nearly 10,000 pots were got ready. 
On the 14th August 1908, they enteredinto an agreement with 
Khoja Mithabhai Nathu for the supply of 3500 brass pots, of 
which 3000 pots were got ready. The defendants further con- 
tended that the money directed to be spent by the testator 
on the Sadavarat ought to be so spent, and that Rs. 1500a 
month was not a large sum to expend in Sadavarat as 200 to 
250 persons were daily fed. l 

The suit came on for hearing before Davar J. on the 16th 
July 1910, when, after the issues were raised, the counsel for 
the Advocate General and the counsel for the defendants Nos. 
I and 2, agreed to take a consent decree in the suit. By the 
decree it was ordered that the bequest in respect of tramdees 
and tras should not be carried out, and that thence- forward 
not more than Rs. 500 should be expended for carrying out 
the Sadavarat at Walkeshvar. The defendants were also 
ordered to set aside a sum sufficient when invested in autho 
rised securities to produce Rs. 6000 a year for the purpose 
of carrying out the Sadavarat at Walkeshwar. The suit 
then stood adjourned for a month to enable the defendants to 
ascertain what properties and moneys would be available for 
the establishment of some useful charity and to consider what 
charity should be established or assisted with the funds so 
available. 

Sometime after this decree was passed, eleven members of 
the Lohana community by notice of motion applied to be 
made parties to the suit. That notice was heard by Davar J. 
on the 11th August, when in addition to the applicants, the 
President, Vice-President and the Secretary of the Sarasvat 
Brahmin committee also appeared and applied to be made 
parties to the suit. l i 

On the 11th August, Davar J: made an order directing the 
third and fourth defendants, as representing the first set of 
applicants, and the fifth and sixth defendants, as representing 
the second set of applicants, to be made parties to the suit. 

On the 26th August 1910, defendants Nos. 3 and 4 served a 


a 
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notice of motion informing the parties that they would move 
the Judge sitting in Chambers “that the order of the Court 
made herein on the 16th July rg1o be vacated and set aside or 
in the alternative that the same may be reviewed.” The 
motion was argued on the 19th idem, when his Lordship dis- 
charged the notice on the ground that he could not on a mere 
notice of motion set aside a preliminary decree passed by the 
consent of all the parties to suit. The reasons were expressed 
as follows :— 


DAVAR J.—When this matter was on a previous occasion 
mentioned to me, I specifically pointed out the difficulty I 
felt to Mr. Jinnah, the learned counsel who represented the 
third and fourth defendants, andI gave him time to consider 
the position and satisfy me that I had power to set aside a 
decree on an application made under a notice of motion. 

Although the notice of the 26th of August uses the words 
t may be reviewed," it is conceded that this is not an applica- 
tion for a review, as the procedure laid down for such appli- 
cation has not been followed, and I must, therefore, deal with 
the present proceeding as a motion to set aside a decree ina 
suit. ° | 

Mr. Jinnah has argued the question of the powers of the 
Court with great care and much elaboration and cited several 
authorities in support of-his contentions that the Court has 
power on motion to set aside its order of the 16th of July and 
re-hear the questions settled by that order on their merits. I 
may here say at once that I am by no means satisfied that the 
preliminary decree passed by me on the 16th of July was 
either a proper or just one. I had no materials whatever placed 
before me for judging whether the tramdee and lahna bequests 
had really become impracticable, and I had no means what- 
ever of knowing whether Rs. 500 were sufficient efficiently to 
carry out the Sadavarai established by the testator by his will. 
On the affidavits betore me and the materials therein contained, 
it seems to me that the questions arising in the suit are very 
arguable and open questions, andit is by no means clear to 
my mind that both these bequests have become so impracti- 
cable of execution as to require the sanction of the Court to 
their abandonment. Therefore on the merits I was both 
anxious and willing that the decree should be set aside and 
the matters in question re-heard on their merits and decided 
on fuller materials that may be placed before the Court. I 
regret, however, I am unable to give effect to my 
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O. C. J. wishes because I have come to the conclusion that I 
1911 have no power to set aside the decree passed in a suit 
~~ by consent ofall parties to that suit on an application Based on 

Apvooats 2 notice of motion. It is true that the decree of the 16th of 

Gzngrat July is a preliminary decree which disposes of only some of 

ioe: the questions arising in the suit, and further proceedings have 
—— tobe taken before the suit can be completely disposed of. 

Davar J. But that in my opinion makes no difference, as a preliminary 

decree is all the same a decree of the Court. 

Mr. Jinnah has very strenuously argued that the Court has 
power to make the order he moved for ona notice of motion, 
and he has cited several cases in support of his contention. I 
have most carefully studied every case cited by him and find 
that not one of them supports his contention. 

I will shortly examine the cases relied on by Mr. Jinnah in 
support of his contention. The first of them is the case of 
Irrappa v. Bhimappa (2). In this case brother Chandavarkar 
held, and, I think, very rightly, that the Court has jurisdiction 
over its own orders and that it was its duty to see that they 
are properly drawn up and that, if there is any manifest error 
in the order made, it iscompetent to the Judge making the order 
to correct the same, if it is brought to its notice before the 
order is formally drawn up. The learned Judge very rightly 
deprecates the idea of putting parties to further expenses an 
trouble of applying for a review of an order, when a manifest 
error is brought to the notice of the Judge making the order ^ 
before it is drawn up. 

Mr. Jinnah points out that in the present instance the pre- 
liminary decree of the 16th of July has not been drawn up and 
sealed, and, therefore, I have jurisdiction to set it aside and re- 
hear the questions settled by the decree on their merits. It 
must be remembered that in the case of Irrapa v. Bhimappa, 
what the learned Judge did was to correct an order by which 
he had limited the appellant’s right to re-argue the appeal onall 
points. He found that he had imposed this limitation on a mis- 
apprehension of certain facts and, on that being pointed out 
to him, he acknowledged that he had fallen into a manifest 
error and held that he was entitled to correct that error before 
the order was drawn up, as the error was due to a misappre- 
hension on his part. The distinction between that case and 
this is most obvious. Mr. Justice Chandavarkar was not deal- 
ing with a decree of the Court formally passed with the 

a i (1) (1902) 4 Bom, L. R, 909, 
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consent of all parties but was merely dealing with the details 
of an order made on a review petition. And apart from that, 
in this case there is no question whatever of any misapprehen- 
sion or manifest error on the part of the Court. All parties 
agreed that a certain decree should be passed and the Court 
recorded the agreement and passed the decree as desired by 
the parties. I do not think that this case has any application 
to the question arising before me on the present motion. 

The next case on which Mr. Jinnah places reliance is {n re 
Ratansey Arjoon(:), This is a case in which Mr. Justice Chan- 
davarkar, sitting as Commissioner in Insolvency, dealt with an 
application to set aside an order allowing the insolvent to 
withdraw his petition. He found that the order made by the 
Court was made under a mistake and misapprehension caused 
by the insolvent himself and he set the same aside. The 
learned Judge in the course of his judgment refers to the juris- 
diction inherent in every Court to revoke an order made by it 
under a mistake or misapprehension as to material fact. The 
facts disclosed in the judgment shows that the insolvent 
obtained the order for withdrawal of his petition on a mis- 
statentent of facts and, on that being proved before the Court, 
the Insolvent Debtor’s Courtin the exercise of its undoubted 
jurisdiction to set aside an order obtained by fraud or mis- 
statement of facts, intentionally or unintentionally made, 

“set aside the order. Here there is no question whatever 
of any mis-statement of facts intentional or otherwise. 
And the considerations that apply to setting aside 
an interlocutory order in the Insolvent Debtors Court 
have no application whatever to a decree solemnly passed ina 
suit by consent of all parties given after due deliberation. 

The next case relied on is my judgment in Nagardas v. 
Anandrao(2), That again is a case where I, sitting asa Judge 
in Chambers, set aside an order made by my predecessor in 
office under the provisions of the Guardians and Wards Act. I 
found there that an order had been made by the Judge in 
Chambers which amounted to a fraud on the minor. I found 
that the order was improperly obtained and erroneously made, 
that it was an order which ought never to have been made 
and was made by the Court fer in curiam. This again is a 
case, the facts of which have no application whatever to the 
merits of the present motion. 

The last Indian case cited by Mr. Jinnah is that of Padma- 


(1) (1905) 7 Bom. L, R. 961, (2) (1907) 9 Bom, L. R. 495, 
R 48 
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batti v, RasikLal(); and that merely shows that the appellate 
Court having once refused to extend time to file paper books, 
reconsidered the question on an application for dismissal of 
the appeal and gave the appellant further time to file paper 
books; the Chief Justice merely observing, “I think we have 
the power and we will hear the application on the merits,” 
That again is a case which does not touch the merits of’ the 
present application. 

The learned counsel in the course of his argument referred 
to English practice and cited some cases collected in the 
Annual Practice of 1910 at page 397. Those are cases under 
Order 28,rule 11, which enables the Court or Judge on motion 
or summons and without an appeal to correct clerical mis- 
takes in judgment or orders, or errors arising therein from 
accidental slip or omission. This is not a case of any clerical 
mistake or any accidental slip or omission. This isa case of 
a consent decree deliberately obtained by all parties to the 
suit, and therefore stands on a very different footing. 

After the motion had been argued Mr. Jinnah, with the con- 
sent of the other counsel appearing in the case, asked me 
specially to refer to two English cases which I have carefully 
studied. 

The first is Zn re Suffield and Watts(2). This case refers 
to an order made under the Solicitors Act. It appears that 
Mr. Justice Cave after making the order, on a subsequent 
occasion, varied that order upon motion for directions and 
gave priority to another claim. Lord Justice Fry, in the 
course of his judgment, asks, ‘Was it competent to Cave J. 
to re-hear or modify the order which he had made on April 
6th? J conceive that it was not.” Evidently, Mr. Jinnah 
relies on what Lord Justice Fry says was laid down in 
another case wherein it was stated that the Judge had power 
to re-consider the matter so long as the order had not been 
perfected. A careful perusal however of the judgments of 
Lord Justice Fry and Lord Justice Lopez would show that 
this case does not help Mr. Jinnah’s contentions but that 
on the contrary the indications are all the other Way, even 
though the matter under consideration was merely orders 
under the Solicitors Act and in Bankeruptcy proceedings. 

The other English case of Ainsworth y. Wilding(a) is, I think, 
absolutely destructive of the contentions of Mr. Jinnah in this 

(1) (2909) I. L. R. 37 Oal. 259. (8)[2896] L, R, ı Ch, D, 673, 

(2) (1888) 20 Q. B, D, 698, 
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matter. It is a case decided directly under Order 28, rule 11, 
to which I have referred above. This case, if anything, supports 
the contentions of the learned counsel for the Advocate 
General, who maintains that I cannot set aside the decree 
passed in this suit on motion. Romer J. in this case in his 
judgment specifically draws a distinction between a judgment 
passed by the Court and an interlocutory order, and although 
the judgment in that case was passed and entered, a careful 
perusal of the case will show that. the mere entering of the 
judgment after it is passed does not affect the merits of the 
question the Court decides. 

The Court in this case was dealing with a motion to dis- 
charge a judgment given at the trial of an action, notwithstand- 
ing the fact that such judgment had been passed and entered. 
The motion was based on the ground that although the judg- 
ment was passed on the consent of parties at the trial, it was 
consented to under a mistake on the part of the applicant. The 
Court refused the motion, holding that it had no jurisdiction, 
after the judgment at the trial had been passed and entered, 
to re-hear the case. This case is an authority for holding that 
different considerations apply to motions for setting aside judg- 
ments and setting aside interlocutory orders and, as I observed 
before, although in this case the judgment was " passed and en- 
tered,” the judgments of Lord Justice Romer and Lord Justice 
Cotton do not indicate that it would have made any difference 
if the judgment had been merely passed and notentered. After 
allin matter such as this one before me, where the question is 
one mainly of procedure, the Indian Courts must, I think, be 
guided by the provisions of the Civil Procedure Code and the 
rules made thereunder, and I find no provision whatever either 
in the Code itself or the rules and orders in the first Schedule 
thereof or the rules made by this Court which authorizes or 
empowers a Judge passing a decree either preliminary or final 
to set aside, vary, or alter, that decree on an application made 
to him based merely ona notice of motion. It is possible 
that some other course is open to the applicants and I would 
welcome any application to set aside my decree of the 16th 
of July and re-hear the case on the merits, if I find that the 
procedure adopted empowers or authorizes me to set my 
decree aside. I have come to the conclusion that the pro- 
cedure adopted by the applicants is not the right one and, 
therefore, I must refuse the application and discharge the 
notice. Ido so with much regret and reluctance. 
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0. 0. J. Having regard to my views as to the merits of the applica- 
1911 tion made by the third and fourth defendants, I am of opinion 
-~ that they ought not to suffer in costs in any way, and I there- 
Apvooars fore order that the costs of all parties, those of the Advocate 
GENTBAL General and the first and second defendants who are trustees 


us taxed as between attorney and client, should be costs in the 
Farpooni 
— cause. 
Davar J. 


The added defendants next applied for a review of the decree. 
The learned Judge granted the review, set aside the consent 
decree, and ordered the suit to be heard de novo. 


The case was accordingly heard on its merits. 
Inverarity and Setalvad, for the plaintiff. 

Bahadurji and Raikes, for defendants Nos. 1 and 2. 
Jinnah and Lowndes, for defendants Nos. 3-and 4. 
Desai and Kanga, for defendants Nos. 5 and 6. 


DAVAR J.—In this case I find that I have set out the facts 
and the previous history of it in sufficient detail in the judg- 
ment which I delivered on the 27th of Septerhber 1910 
onan interlocutory application to set aside the preliminary 
consent decree of the 16th of July 1910 by a notice of mo- 
tion. It is, therefore, unnecessary to recapitulate the same 
here. 

Three days after my judgment, a memorandum of ‘review 
was presented to me and I excused delay and granted a rule 
which was argued before me on the roth of October. On the 
Advocate General not objecting by his counsel to the order of 
the Court excusing delay and admitting the review, I made 
the rule absolute, set aside the consent decretal order of the 
16th of July, and ordered the suit to be heard de novo on its 
merits. In my previous judgment I have given the reasons 
why I was prepared to set aside the consent decree on an ap- 
plication in proper form being made to me. 

The two main questions argued before me are, whether the 
bequest of Rs. 7500 for the distribution of ¢tramdees to the 
members of the testator’s caste and Saraswat Brahmins in 
Bombay and the bequest to present tras and sugar-candy 
amongst the testator’s caste and Saraswat Brahmins in 1440 
villages in Cutchsare valid charitable bequests, and whether it 
is practicable to carry out the same. 
` I feel no difficulty in holding that these bequests are valid 
charitable bequests. 
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In Attorney General v. Pearce (1), the Lord Chancellor, refer- 
ring to certain bequests, says, ‘‘In the extensiveness of the 
benefit accruing from them, they may very properly be called 
public charities.” This ancient case is referred to and follow- 
ed by Mr. Justice Scott in Thakersey Dewraj v. Hurbhum 
Nursey (2). 

The distribution of tramdees isto be amongst the whole 
of the Cutchi Lohanas and Saraswat Brahmins of Bombay and 
the distribution of éras and sugar-candy jis to be amongst the 
whole of the Cutchi Lohanas and Saraswat Brahmins of Cutch. 
The evidence before me proves that the number entitled to 
the benefit of the tramdee bequest, taking one tramdee for each 
family, would be anything between Rs. 2500 to Rs. 3500, and 
the number of families entitled to claim a tras and sugar-candy 
under the latter bequest would be somewhere about 
12,000. Under the circumstances I have no hesitation 
in holding that the two bequests under consideration are public 
charitable bequests, and there is nothing urged before me to 
induce me to hold that they are not perfectly valid ones. 

The learned counsel who appeared for the Advocate General 
contended that it was not practicable to carry out these be- 
quests dnd asked the Court to divert them and apply them 
cy pres to some other and more useful charity. 

Since I discussed the question of the application of cy pres 
doctrine in Inre Warden Charities(3), the Appeal Court in Eng- 
land has discussed the same subject very elaborately in Zn re 
Weir Hospital(4), and I find that the principles on which the 
Courts should act have been re-affirmed and stated again with 
great clearness. 

In cases of charitable bequests, the Court has no right to 
set aside the wishes of the testator and substitute another 
charity in the place of one directed to be established by him, 
simply because the one might not be so useful as some other 
that the Court might substitute. This question is settled so 
definitely, and the principles are laid down with such clearness 
that I think it is unnecessary to enter into a further legal dis- 
cussion of the subject. Far from these two charities being 
impracticable of being carried out, the trustees had made all 
preparation to comply with the testator’s directions under 
orders from the then Advocate General, Mr. Basil Scott, given 
so far back as November 1907, and 3,000 tramdees and 10,000 


(1) (1740) 2 Atk, 87. (3) (1907) I, L, R. 32 Bom. 214. 
(2) (1883) I. L, R, 8 Bom, 432. (4) [1910] 2 Ch. 124. 
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tras are already manufactured and ready for distribution. 
There is absolutely no difficulty whatever in putting the tes- 
tatot’s wishes into execution and carrying out his directions, 
and no scheme whatever is necessary for the carrying out of 
these two bequests anyhow. 

I find the first four issues in the affirmative, and I direct 
the first two defendants to carry out the two bequests without 
any further delay. No finding is necessary on the fifth issue. 

The next question to consider is, whether the trustee-defen- 
dants are bound to account for their management and whether 
this suit should be referred to the Commissioner for the pur- 
pose of taking accounts of their management of the trust estate. 
The Advocate General has led some evidence ofa very loose 
and unsatisfactory character for the purpose of supporting his 
contention that the trustees should be ordered to account for 
their management. Both the trustees are men occupying res- 
pectable position in life, oneof them being an old anda 
trusted attorney of this Court. Mr. Inverarity asked 
me specifically to take a note that his olient, the 
Advocate General, did not charge the trustees with mis- 
appropriarion of trust funds. All he said was that there 
were certain items of expenditure incurred by the trustees 
which required explanation and that some of the items of ex- 
penditure appeared to be unauthorized. Mr. Bahadurji for 
the trustee-defendants has expressed his willingness to render 
all accounts of his clients’ management of the trust properties. 
Mr. Jinnah for defendants 3 and 4 pressed me not to put the 
trust fund to the expenses of having a prolonged and unne- 
cessary investigation before the Commissioner. The learned 
Counsel for the Advocate General, however, has insisted on 
his right to have the accounts taken, and he has assured me 


, that the Advocate General will see that in the taking of 


accounts no unnecessary or harassing proceedings will be 
adopted on his behalf. I have every reason to believe that 
this assurance will be carried out and that the proceedings will 
not be prolonged if the Advocate General is satisfied on an 
examination of the accounts that there has been no real misuse 
of the trust funds. As this case has to go to the Commissioner 
also on other points, it is, I think, desirable that the Advocate 
General’s wishes should be complied with and the trustee- 
defendants directed to account for their management of the 
trust properties. The added defendants may or may not 
appear before the Commissioner on the taking of accounts, 
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They must decide that for themselves. If I find that they 
adopt a troublesome or vexatious attitude before the Com- 
missioner, I shall certainly take that into consideration when 
dealing with the question of costs of this suit. The Commis- 
sioner in taking accounts will have to ascertain what is the 
residue ofthe property available for the other charities men- 
tioned in the will. I find issue 8 in the affirmative 

The question as to whether the Sadavarat is carried on by 
the defendant-trustees in conformity with the directions con- 
tained in the will or not and what is the amount necessary for 
carrying out that Sadavarat will also be referred to the Com- 
missioner; and I will defer my finding on issue No. 6 as to 
whether a scheme for this and other charities mentioned in the 
will should be framed by the Court or not till after the report 
of the Commissioner is received by the Court. 

The consideration of the question involved in issue No. 7, as 
to whether the residue of the testators estate is validly devot- 
ed to charities, will also stand over till the report is made and 
the Court is in a position to know what is the residue avail. 
able for the purposes of the other charities, 

The la$t question for consideration is the appointment of 
new trustees. No doubt the trustee-defendants were 
bound to appoint new trustees in the place of Mulji Vus- 
sonji who died in 1897 and Sakerbai who died in 
1903. Their delay in doing so up to now is reprehensible, but 
I do not think that that alone is sufficient to deprive them 
of the right which is conferred on them to nominate their co- 
trustees. They propose to appoint Sunderji Mulji and Dey- 
karan Parpia. AsI know nothing about them, I think it is 
necessary that the Commissioner should investigate and as- 
certain whether they are fit and proper persons to be appoint- 
ed trustees, and, if there is ‘nothing objectionable, I will 
appoint them. 

The plaint asks for the sale of the Bazaar Gate Street pro- 
perty. Nothing has been proved before me to induce me to 
interfere with the trustee-defendants’ discretion and direct the 
sale of this property, and I make no order in respect of that 
property. i 

Decree of the Court will be, decree declaring that the be 
quests for the distribution of tramaees, tras, and sugar-candy 
are valid public charitable bequests, that they are capable of 
being carried out, and directing the- trustee-defendants to 
garry them out forthwith. 
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The suit will be referred to the Commissioner to take an 
ordinary account of the first two defendants’ management of 
the trust properties from the date of their appointment, and 
to ascertain and report what is the residue available for the 
purposes of the other charities in the will mentioned. The 
Commissioner will also ascertain and report whether the 
Sadavarat at Walkeshwar, established by the will of the testa- 
tor, has been carried out by the trustee-defendants in confor- 
mity with the directions of the testator given in his will. He 
will also ascertain and report what is the sum sufficient to 
carry on the Sadavarat in the manner directed by the will. 
The Commissioner will further enquire whether Sunderji 
Mulji and Devkaran Parpia are fit and proper persons for 
being appointed trustees under the will of Parpia Pradhan. 
If he finds that they are not, he is to ascertain and report 
the names of two other fit and proper persons to act as 
trustees, such persons to be members of the Cutchi Lohana 
caste or of the Saraswat Brahmin community. . 

Further hearing to stand adjourned till the receipt of the 
Commissioner’s report, and further directions are reserved. 

Costs of all parties upto date including all costs reserved, if 
any, to be paid out of the trust funds, those of the plaintiff, 
the Advocate General, and of the first two defendants who are 
trustees, to be taxed as between attorney and client. 


Attorneys for the plaintiff: Captain & Vaidya. 
Attorneys for the defendant: Unwalla & Pirojshaw; Matu- 
bhai Jametram & Madon and Shamrao Minocheher & Hiralal. 
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` TEMULJI JAMSETJI JOSHI 
v. 
THE BOMBAY ELECTRIC SUPPLY AND TRAMWAY 
COMPANY LIMITED.* 


Negligence—Atiempting to board a tram-car in motion—Injury to passenger— 
Damages— Liability of the Tramway Company. 


The plaintiff in attempting to board a tram-car of the defendant Com- 
papy which was in motion, set his foot on foot-board but failed to 
got a firm grip of hand bar; and before he could raise himself into the 
oar he slipped and fell, and had his toes injured by the wheels of the car, 
He sued to recover from the Tramway Company damages for the injury 
alleging that the foot board was loose and not properly fixed and the Com- 
pany was therefore liable for negligence, 

Held, that the plaintiff was not entitled to recover damages, a8 he 
himself was negligent in trying to get into a car while in motion, 

If a passenger chooses to attempt to enter or leave a moving car he 
does so at his own risk. Itis not what a prudent or a reasonable man 
should dr would do, and if he does it and sustains injury while in the act 
of doing s0, it would be an accident or a misfortune for which the Com- 
pany could in no event be held liable, 


TEMULJ1 Jamsetji Joshi, a fitter employed in the workshops 
of the B. B. & C. I. Railway Company at Bombay, sued the 
Bombay Electric Supply and Tramway Co. Ltd., to recover 
Rs. 5,000 as damages for injury caused to him. 

The plaintiff alleged that on the 16th November 1908 at 
about 8 P. M. he saw a tram-car belonging to the defendant 
company standing still at a tram station near the Prarthna 
Samaja, little way from the Girgaum Tram Terminus. With the 
object of getting into the car, he went up to the middle en- 
trance of the car, caught hold of railings, put his right foot 
on foot-board, and was about to put his left foot on the 
car, when all of a sudden the car was started at a signal given 
by the conductor, and the foot-board tilted and slipped slant- 
wise from beneath his foot in consequence of which he lost 
his balance and his hold ofthe railings and was forcibly 
thrown on the ground and his right foot was severely injured. 

The defendant Company in their written statement contend- 
ed that the car had already left the Prarthna Samaj Station about 
165 feet behind, and was proceeding to the next station at a pace 
of about seven miles an hour, when the plaintiff tried to get into 
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it; that the foot-board was firmly fixed; and that the plaintiff’s 
injuries were caused by his own negligence and improper conduct. 


Jinnah, with Kanga, for the plaintiff. 
Strangman, Advocate General, and Jnverarity, for the 
defendants. 


DAVAR J.—The plaintiff in this case is employed in the 
workshops of the B. B. & C. I. Railway Company, and works 
there as a fitter, earning a rupee and twelve annas a day. 

On the 16th of November 1908, he was residing at Bandora, 
but having heard that there was illness in the family of his 
sister, who was residing at Foras Road, after finishing his work 
on that day, he went to his sister’s house. He found her child 
ill and he was sent to callin Dr. Fernandez who resides at 
Girgaum Back Road. After having called at the Doctor’s 
bunglow, he started to go back to his sister’s house. He 
attempted to board one of the defendant company’s long bogey 
carriages and was trying to get in by the middle entrance, 
when he fell, his right foot got under one of the wheels and 
the wheel ran over and caused injuries to his toes. He has 
filed this suit claiming Rs. 5,000 from the defendant company, 
charging that the accident and the consequent injuries were 
due to their negligence. 

The defendants deny that they were guilty of any negligence. 
They charge on the contrary that the accident was due to the 
plaintiff's negligence, and in any event deny liability alleging 
that the plaintiff was guilty of contributory negligence. They , 
say that the injuries complained of by the plaintiffare very much 
exaggerated and deny that he has suffered damage as claimed. 
_ The story told by the plaintiff, as to how this accident hap- 
pened, is that on emerging from Girgaum Back Road into 
Charni Road he found one of the defendant company’s tram 
cars “ standing still at a tram station near the Prarthna Samaj, 
and with the object of getting on tothe car he went up to the 
middle entrance of the said car, caught hold of the railing, put 
his right foot on the foot-board, and was about to put his left 
foot to the car, when all of a sudden the car was started ata 
signal given by the conductor and the said foot-board tilted 
and slipped slantwise from beneath the foot of the plaintiff, 
in consequence of which the plaintiff lost his balance and his 
hold on the railing, and was forcibly thrown on the ground 
and his right foot was severely injured.” This ishis story as 
told by him.in his plaint. 
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In his examination before the Court he repeated this story 9. 0. J. 
, as to the cause of his accident, and was fully examined by the 4914 
learned Counsel who appeared for him, on the whole ofthis case. ~~ 
In traversing the allegations of the plaintiff, the defendants ae I 
say, ‘‘ That the car mentioned in the plaint was not standing wae 
still when the plaintiff attempted to board it, the said car was tay 
running andin motion, it had passed the Prarthna Samaj stopping Bomwsar 
place and was proceeding at a pace ‘of about seven miles an ae 
hour to the next stopping place, when the plaintiff improper? 27 
ly and negligently tried to get on the car when it was in DararJ, 
motion at a distance of about 165ft. from the Prarthna Samaj 
starting place and, failing to make good his footing, fell.” 
After the plaintiff had been cross-examined on the question 
of his own-and the company’s negligence and justeas the learn- 
ed Advocate General was starting to question him as to his 
injuries and damages, it seemed to me that, if I found against 
the plaintiff on the question of negligence, all the evidence 
that would have to be recorded on the question of the plaintiff’s 
injuries and his damages would be entirely useless. Mr. Jinnah 
for the plaintiff told me that he had lengthy evidence to call 
on the latter questions. Under these circumstances I suggested 
to the learned Counsel for both parties that the hearing should 
then be confined to the first three issues which covered the 
question as to negligence, and that the case should proceed 
further in the event of my finding in favour of the plaintiff on 
. those issues. Counsel on both sides assented to this sugges- 
tion and the evidence thence forward was confined to the first 
three issues which are: (1) whether the alleged injuries to the 
plaintiff were caused by the negligence of the defendants as 
` alleged in para 5 of the plaint ; (2) whether the said injuries 
were not caused by the negligence of the plaintiff as alleged 
in para 3 of the defendants’ written statement; and (3) whether, 
if the defendants were guilty of negligence, the plaintiff was | 
not guilty of contributory negligence. 
These questions involve considerations of facts, the legal 
principles involved in the consideration of the questions before 
me are well settled and clearly defined. 
In Blyth v. The Bermingham Water-works Company (2), 
Baron Alderson says :— 
“ Negligence is the omission to do something which a reasonable man, guid- 
ed upon those ‘considerations which ordinarily regulate the conduct of 
human affairs, would do or doing something which a prudent and reasonable 


(1) (2856) 11 Exch. 781. 
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O. O. J, man would not do. The defendants might have been liable for ne gligence 
if unintentionally they omitted to do that which a reasonable person would, 


1911 have done or did that which a person taking reasonable precaution would 
not have done,” 
TENULII 


Jauszrix The question of contributory negligence was considered in 
v. Butterfield v. Forrester (1), as early as 1809, and the principle 
Pa is most tersely put by Lord Ellenborough in one sentence, 
OMBAY ; ER : : 
Trauway Wherein he says, “One person being in fault will not dispense 
Co. * with anothers’s using ordinary care for himself.” 
DavarJ, Amongst the cases where charges of negligence are made and 
— denied and contributory negligence pleaded, the case most 
favourable to the plaintiff is that of Badley v. The Londonand 
North Western Railway Company (2), where Lord Penzance in 
delivering the judgement of the House of Lords lays down 
certain propositions of law which, he says, cannot be 
- questioned.” 


“ The first proposition is that the plaintiff in an action for negligence cannot 
succeed, if it is found by the Jury that he has himself been guilty of any 
negligence or want of ordinary care which contributed to cause the accident. 
And aga qualification to this proposition the next proposition [aid down is, 
that although the plaintiff may have been guilty of negligence and although 
that negligence may in fact have contributed to the accident, yetif fhe defen- 
dant could in the result by the exercise of ordinsry care and diligence have 
avoided the mischief which happened, the plaintiff’s negligence will not excuse 
him” 


I think it is necessary to refer to only one other case, that 
of Wakelin v. The London and South Western Railway Com- 
pany (3), where Lord Watson, in the course of his judgment, 
lays down the law of negligence in the following words :— 


“ Tt appears to me that in all such cases the liability of the defendant Com- 
pany must rest upon these facts, In the first place, that there was some 
negligent act or omission on the part of the Company or their servant which 

“materially contributed to the injury or death complained of, and in the next 
place that there was no contributory negligence on the part of the injured or 
deceased person. Butit does not, in my opinion, necessarily follow that the 
whole burden of proof is cast upon the plaintiff, That it lies with the plaintiff 
to prove the first of these propositions, does not admit of dispute. The mere 
allegation or proof that the Company were guilty of negligence is altogether 
irrelevant, They might be guilty of many negligent acts or omissions which 
might possibly have occasioned an injury to somebody but had no connection 
whatever with the injury for which redregs is sought and therefore the plaintiff 
must allege and provenot merely that they were negligent but that their 
negligence caused or materially contributed to his injury.” 





(1) (1809) 12 Exch, 60. (3) (1886) App, Cas. 41, 
(2) (1876) 1 A, P. 754. 
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With these principles before my mind, I will now proceed 
to discuss the evidence given in this case. The plaintiff in his 
evidence maintains that the tram car was stationary when he 
attempted to enter it, and he relies on two acts of negligence 
on the part of the defendant company and says that the 
accident and the consequent injuries were the direct result of 
these two acts of negligence. First of all, he charges that the 
foot-board of the middle entrance was loose and shook vio- 


lently, when the tram started, as he was trying to get in; and, ` 


secondly, the conductor negligently and without giving him 
sufficient time to get in started the car, and the jerk with 
which the car started, coupled with the insecure condition of 
the foot-board, caused the accident. He then goes into details 
as to what happened afterwards and tells the Court how the 
tram was stopped to pick him up, how it was stopped again 
to enable one of his witnesses to examine the foot-board, and 
how it was stopped a third time before reaching the next 
stopping station in order to enable certain other witnesses 
also to examine the foot-board. His evidence is corroborated 
almost in every detail by his witness Mr. Burjorji Framji 
Mehta, a young gentleman who had just then passed his 
pleader’s examination and ‘had not started practising as a 
pleader. 

[His Lordship after discussing the evidence in detail pro- 
ceeded :—] l i 

After carefully considering all the evidence in the case, I 
have come to the conclusion that the foot-board of car No. 68 
was not loose on the night of the r6th of November 1908, and 
the fall of the plaintiff while attempting to board that car was 
not due to any fault or defect in the fixity of the board. 

And now we must look elsewhere for an explanation -as to 
how the plaintiff fell and sustained the injuries he complains of. 

There is direct conflict of evidence between the plaintiff and 
his witness Mehta on the one side, and his witness Lewis and 
the conductor and the driver of the tram car on the other 
side, as to whether the tram was stationary or in motion when 
the plaintiff attempted to get in and as to the exact spot at 
which he attempted to board the car. 

After the electrification of the tram cars in Bombay, cer- 
tain Bye-Laws have been sanctioned by the Government but 
they came into force after the date of the accident. The 
"previous Bye-Laws, framed under $. 24 of Bombay Act I of 1874, 
are published in the Government Gazette of the r 5th of April 
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1875, at page 294, Part II. One of them is, ‘Passengers are 
forbidden to enter or to leave the car while it is in motion.” 
The horse trams for which these Bye-Laws were made, used 
to stop at all places to pick up and put down passengers. The 
electric trams stopped at certain fixed places to take up and 
discharge passengers, and I take it that till the new Bye-Laws 
came into operation, the old ones were in force. But whether 
there is a Bye-Law or there is not a Bye-Law to that effect, 
the fact remains that ifa passenger chooses to attempt to 


-enter or leave a moving car, he does so at his own risk. It 


is not what a prudent or a reasonable man should or would 
do, and ifhe does it and sustains injury while in the act of 
doing so, it would be an accident or a misfortune for which the 
defendantcompany could in no event be held liable. 

If this tram had been stationary when the plaintiff attempted 
to board it, I cannot conceive the possibility of his falling out. 
It does not take many seconds for a man to get into a tram 
car fromthe road. The evidence in the case conclusively 
establishes that electric trams after stoppage do not start with 
a jerk. Standing instructions to all drivers are to start on the 
first notch and then get on to the second, the third, and the 
fourth notches, one after the other. Assuming that fhe board 
had been loose, if the tram car had been stationary when the 
plaintiff attempted to board it, he would not have fallen out. 
If the car had been ‘stationary, his hand grip on the bar would 
have been firm, and, when one foot was on the foot-board and 
the car had started, he would have had no difficulty in putting 
his other foot on and getting into the car. The conductor 
and the driver both say that the accident took place at some 
distance from the starting station and after the car had been 
in motion. There is no doubt that the plaintiff’s witness Mr. 


‘Mehta was very much excited at the time of the accident. 


The plaintiff says he told him not to sit down there like a 
woman but to take the names of passengers. I have no doubt 
whatever that the excitement was due purely to good-hearted- 
ness. He gathered the names of two or three passengers, 
wrote them on a piece of paper and put them in the plaintiff's 
pocket, and I quite believe that he was actuated in all he did 
by sympathy for a Parsee who had sustained injury. He says, 
when he saw the plaintiff’s head come up and disappear, the 
car was stationary, but I think there his powers of observation 
are again at fault. The defendant compauy in their plan, 
Ext. No. 3, in the de bene esse examination of Mr. Crisp, put 
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the place of accident at a distance of 183 ft. from the stopping 
place near Prarthna Samaj. That plan is prepared on the 
statements made by the conductor Dolatia Raghu. It may 


be that the tram had not proceeded so far, but to my mind, on’ 


the evidence before me, it is quite clear that the tram had 
left the stopping station and was in motion when the plaintiff 
attempted to board it. The conductor Dolatia gave his evid- 
ence in a manner that impressed me favourably. He said he 
started the tram when there were no passengers left at the 
Prarthna Samaj Station to pick up, and I believe he is telling 
the truth there. There is no doubt that the conductor also 
secured the names of some of the passengers. He says he 
gave them to Mr. Wilkinson. His statement taken down by 
Mr. Wilkinson, and the names of these two witnesses are not 


forthcoming. I do not believe that the defendants are inten- 


tionally keeping those back. Mr. Wilkinson is not in their 
service now and his letter to Mr. Crisp of the 8th of February 


1909, Ext. A, in the de bene esse examination of Mr. Crisp, 


is a very peculiar and unintelligible document. After telling 
Mr. Crisp that he was afraid if asuit was filed against the 
company that the company would not fare well, he suggests 
that therefore they should be prepared for eventualities.“‘ and 
secure the aid of the Police, if matters go too far.” What 
he means exactly it is difficult to conceive. He is not in the 
company’s service, and I have no doubt in my mind that I am 
told the truth when the defendants say they are not in pos- 
session of the report made by the conductor to Mr. Wilkinson 
or of the paper containing the names of the two witnesses 
obtained by the conductor. 

The impression produced on my mind by the evidence given 
in this caseis, that the plaintiffon that night, when he emerged 
from Girgaum Back Road on to Charni Road, saw a tram mov. 
ing away fromits stopping station near the Prarthna Samaj and 
that he attempted to get in while the car was in motion. If the 
car hed been stationary, it seems to me that it isin the highest 
degree improbable that this accident could have happened. 
The most probable explanation of the occurrence appears to 
me to be that the plaintiff tried to jump onthe foot-board 
while the car was in motion, that he failed to get a firm grip 
of the bar, that although he succeeded in putting one foot on 
to the foot-board and raising his body, he immediately fell 
back owing to the motion of the car and his inability to grasp 
the bar firmly. 
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O. 0. J. Icometo this conclusion with very great regret. The 
1911 Plaintiff isa poor man ; he undoubtedly sustained serious . 
—~ injuries which necessitated his remaining in Hospital from 

Tuuciyr the 8th of November 1908 to the 6th of January 1909. He 

JAMSETJI was not able to rejoin his service till the 11th of February, 
nee 1909, and I have no doubt.he is telling the truth when he tells 

Bougay me that he is not as strong and as fit to do his -work after the 

Trauway accident as he was before. He must have already spent a 
Co. considerable sum of mony in prosecuting this suit 

DavarJ. in this Court and his failure means ruin to a man of his 
— means. Itis most lamentable under the circumstances’ that 

he should have come to this Court with a case that he is not 
able to establish. 

I find the rst issue in the negative. 

I find the 2nd Issue in the affirmative. 

Finding on the 3rd issue with regard tò contributory ne- 
gligence becomes unnecessary, as I have come to the conclu- 
sion that the accident and the consequent injury were due 
entirely to negligence on the part of the plaintiff. - 

I dismissed the suit, and I must do so with costs. 


Suit dismissed. 


Attorneys for the plaintiff: Kanga & Sayant. 
Attorneys for the defendants: Craigie, Blunt & Caroe. 
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Before Sir N. G. Chandavarkar, Kt., ond dlr, Justice Heaton. 


1911 GOVINDRAO NARHAR PINGLE 
February 28. Ys 


AMBALAL MOHANLAL.* 


Dekkhan Agriculturists’ Relief Act (XVL of 1879), Sec. 15B—Couri—Jnatal- 
ments in payment, power to grant—Deerec in lerme of award—Award in 
arbitration oui of Court, 


Where a decree is once passed in terms of an award arrived at on refe- 
rence without the intervention of the Court, tho Court has no power to 
grant instalments under-s. 15B of the Dokkhan Agriculturists’ Relief Act, 
1879. 

„e—a SSS 
* First Appeal No.91 of 1910, from First Class Subordinate Judge at 
tho decision of Ruttonji Mancherji, Poona, in Darkhast No, 265 of 1908, 
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Gangadhar v, Mahadu(1); Mohan v. Tukaram (2); and Ghulam Jilani v. 
Muhammad (8), commented on, 


IN 1896 a decree was passed against Govindrao Narhar. It 
_was based on an award which was arrived at on a reference to 
arbitrators without the intervention of the Court. The terms 
of the award were that Govindrao should pay Rs. 7,001 with 
interest; and in case of his failure to do so, the property mort- 
gaged was to be sold. 

In 1908, the decree-holder Ambalal Mohanlal applied to 
execute the decree. Govindrao prayed for instalments in pay- 
ment under s. 15B of the Dekkhan Agriculturists’ Relief Act, 
1879. 

The Court took accounts and found that the sum payable 
under the decree was Rs. 11,692-12-9, on the 22nd November 
1909. The Subordinate Judge ordered that Govindrao should 
pay to Ambalal the sum of Rs. 2,692-12-9 in payment of the 
decree; on payment, the judgment-debtor was to be put in 
possession of the mortgaged property; and on failure to pay, 
the decree was to be made absolute and execution to be trans- 
ferred to the Collector for sale of the mortgaged property: 
The remainder, Rs. 9,000, was made payable in nine yearly 
instalments of Rs. 1,000 each. 

Govindrao appealed to the High Court contending that 
the Subordinate Judge erred in ordering the payment of 
Rs. 2,692-12-9 as a condition precedent to the delivery of pos- 
session of the mortgaged property; and that the amount of 
yearly instalments was excessive. 

Ambalal filed cross-objections contending inter alia that 
the Subordinate Judge had erred in making the amount decreed 
payable in instalments. 


Coyaji, with W. V. Gokhale, for the respondent, in support 
of cross-objections—The award of the arbitrators was 
filed in Court and a decree was passed in terms of the award. 
Such a decree cannot be said to bea decreein a suit of the 
nature mentioned in clauses (y) and (2) ofs. 3 of the Dekkhan 
Agriculturists’ Relief Act, and hence s. 15 B cannot apply and 
the judgment debtor in such a case cannot ask for instal- 
ments in execution of a decree passed in terms of an award, 

The award is to be filed without any scrutiny. The proce- 
dure applicable to suits under clauses (y) and (2) of s. 3 of the 

(i) (1883) f. L. BR. 8 Bom, 20. (8) (1901) L. RB, 29 I. A. 58. 
(#) (1895) I. L. R. 21 Bom. 63, 
z 46 


353 
À 0. J. 
1911 


er 
GOVINDRAO 
NABHAR 
v. 
ÅHBALAL 


354 
A, 0. J. 
1911 


—~ 
GOVINDRAO 
NABHAR 
v. 
AMNBALAL 


a Ry G X t t Ert $ ) 
{HE BOMBAY LAW REPORTER. — [VOL. xin. 


Dekkhan Agriculturists’ Relief Act is not applicable in the case 
of proceedings for filing the award. See Mohan v. Tukaram C) 
and Gangadhar v. Mahadu (). 

Jayakar, with P. P. Khare, for the appellant, in reply.—The 
lower Courts were right in applying the provisions ofs. 15 B of 
the Dekkhan Agriculturists’ Relief Act and allowing instalments 
to the appellant in execution proceedings. It has been held by 
the Privy Council in Ghulam Jilanni v. Muhammad Hassan (8) 
that an award by arbitrators on reference by parties without the 
intervention of Court are proceedings described as a suit 
and registered as such. Such proceedings bring the matter 
to the cognizance of the Court and the order made is a 
decree. 

The decree in this case is a decree for sale on failure to pay 
money for redemption and therefore is a decree contemplat- 
ed by cls. (y) and (2) of s. 3 of the Dekkhan Agriculturists’ 
Relief Act. Section 15 B of that Act applies. 


CHANDAVARKAR J.—So far as the appeal is concerned, it 
must fail. We disposed of the points argued in the course’ of 
the hearing. 

The cross-objections of the respondent must be allowed 
for the following reasons. 

The appellant, who is found by the lower Court to be an 
agriculturist within the meaning of that term as defined in 
the Dekkhan Agriculturists’ Relief Act, had an award made 
against him and in favour of the respondent by arbitrators on 
reference without the intervention of the Court on a mort- 
gage, with directions as to payment of the mortgage money 
and sale in case of failure to pay. The award was filed in 
Court by the respondent and a decree made in its terms. 
The respondent having applied for execution of the decree, 
the appellant prayed for relief under s. 15 B of the Act. ah 
lower Court granted the prayer. 

It is now contended before us by the respondent in support 
of his cross-objections to the decree that the Court had no 
power to act under s. 15 B, because (it is urged) the original 
decree, of which execution was sought, having been passed on 
an award, is not a decree ina suit for sale as contemplated 
by that section read along with s. 3, cl.(y)ofthe Act. In 
support of that contention the respondent’s counsel relies on 


(1) (1895) L L. R. 21 Bom. 63, (3) (1901) L. R, 29 I. A. 58. 
(2) (1888) I. L. R, 8 Bom, 20. i 
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the decision of this Court in Mohan v. Tukaram ©), whereit . «J. 
was held that an application under s. 525 of the Code of Civil y91) 
Procedure (Act XIV of 1882) to file an award, to which =~ 
agriculturist debtors are parties, is not a suit within the mean- Govinprao 
ing ofss. 3,12, or 47 of the Dekkhan Agriculturists’ Relief Act. Nagar 
The appellant’s pleader, on the other’ hand, replies that the 4 Us 

oo : ; MBALAL 
decision in question should no longer be regarded as good law  — 
binding on this Court, having regard to the judgment of the Chandavar: 
Judicial Committee of the Privy Council in Ghulam jilaniv. = — 
Muhammad Hassan (2), where their Lordships say of an award 
made by arbitrators on reference by parties without resort 
to litigation, that “ proceedings described as a suit and register- 
ed as such must be taken to bring the matter” under the 
cognizance of the Court and that the order made thereon 
is a ‘decree’ within the meaning of the expression as defined 
in the Civil Procedure Code. 

Itis to be remarked at the outset that the reasoning of the 
judgment of this Court in Mohan v. Tukaram proceeds partly 
on the consideration that the procedure laid down in the 
Civil Procedure Code with reference to an application to 
file a private award is different from that prescribed for 
the hearing of an ordinary suit. But though the procedure 
varies, the result is the same in one respect, viz. that, in either 
case, the Court passes a decree. Anda decree, as defined in 
the Code, is a final adjudication on the rights of the parties in 
_asuit. That makes a proceeding, which ends in a decree in 
terms of a private award, filed in Court, a suit. 

To that extent the reasoning of the judgment in Mohan v. 
Tukaram is fairly open to criticism. But a careful examina- 
tion of the judgment with reference to the point, which the 
Court had to decide, shows that that reasoning was not 
necessary for the actual decision and that the broad conclu- 
sion ‘from that reasoning—viz. that an application to file an 
award is not a suit within the meaning of the term in the Code 
of Civil Procedure—is an obiter dictum. 

If we look to the actual point decided by the judgment in 
question andto that part of the reasoning init, which was 
necessary to support it, no inconsistency will be found 
between Mohan v. Tukaram and the Privy Council decision in 
Ghulam Jilani v. Muhammad Hassan. 

What the Court had to decide in Mohan v. Tukaram was, 
whether a private award to which agriculturist debtors are 


(2)-(1895) TU. R, 21 Bom, 63, (2) (2901) L, R. 29I, A. 58. 
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A.C J, parties, can be filed by Civil Courts without adjusting the 
1911 account under the Dekkhan Agriculturists’ Relief Act. For that 
=~ purpose the Court had to consider whether such an applica- 

Govinprio tion wasasuit within the meaning of ss. 3, 12, or 45 of the Act. 

NARAR That was the narrow. question for decision, whether an 

Amparay PPlication to file an award is a suit of the kind or kinds con- 

templated by the Act. 

The latter portion of the judgment in Mohan v. Tukaram exa- 

— mines some of the sections of the Act to answer it. Section 47 

(mistaken in the judgment apparently for s. 43) enables parties 
to refer their dispute through a conciliator to arbitration. 
According to the Act, effect has to be given by the Court to the 
award withput scrutiny (s. 45 ). Section 12 requires the Court 
to give effect to an agreement to refer a dispute to arbitration, 
when the parties are before the Court, and to file it under 
S. 522 of the Code of Civil Procedure (Act XIV of 1882). 
From these provisions the judgment proceeded to draw its 
conclusion in the following words:—" If the Legislature has 
thus thought fit to preserve the full effects of an award in 
the case of a reference to arbitrators made after proceedings 
begun, there is, we think, no reason for presuming that it 
had a contrary intention in the case of a reference and award 
prior to such proceedings. We think we ought to follow the 
ruling in Gangadhar v. Mahadu and hold that the award 
should be filed without inquiry under s. r2.” 

In other words, the Court is not empowered by the 
Dekkhan Agriculturists’ Relief Act to reopen an award made 
on a private reference and go behind it for the purpose of 
taking accounts between the parties and pass a fresh decree 
under the Act. That is the point of the decision in Mohan v. 
Tukaram following Gangadhar v. Mahadu (1): and the ground 
necessary and sufficient to support it, as given in the judg- 
ment, consists in the scheme and intention of the Act, ac- 
cording to which an application to file such an award is not 
a suit of the kinds contemplated by it. 

This ground is, I think, unassailable. If, according to the 
scheme and intention of the Dekkhan Agriculturists’ Relief 
Act, a private award must be given effect to by the Court 
when it is filed and a decree passed on it without reference 
to the provisions of the Act as to examination of the merits 
of the case from the commencement of the transactions 
between the parties, and asto the taking of an account between 


(1) (1888) I-L. R. 8 Bom.’20. 


Chandavar- 
kar J. 


VOL. XIIL] THE BOMBAY LAW REPORTER. 


them, it would be nullifying the scheme and intention of the 
Legislature to hold that an application to file such an award 
is a suit of the kind contemplated by the Act. 

The principle of Mohan v. Tukaram and Gangadhar v 
Mahadu so far is not touched by the judgment of the Privy 
Council. The Dekkhan Agriculturists’ Relief Act has been 
amended in some respects since both Gangadhar v. Mahadu 
and Mohan v. Tukaram expounded the law in 1883 and 1895 
respectively, and yet the Legislature has not modified the Act 
so as to show that the law in question is contrary to its 
intention. 

That principle applies to the present case. Here we have 
a decree for sale passed in terms of a private award filed in 
Court on application. Such an application may be a suit, but 
it is not a suit for sale within the meaning of cl. (y) of s. 3 
of the Dekkhan Agriculturists’ Relief Act, because a suit for 
sale contemplated by the Act is one in which the Court is 
required tq do certain things, which the Act by necessary 
implication forbids in the case of applications to file private 
awards. 

On these grounds the lower Court’s decree must be reversed 
and the darkhast remanded for fresh hearing and disposal. 
Appellant to pay the costs of this appeal and cross-objections 
to the respondents. Other costs of the darkhas/ to he costs 
at the fresh hearing. 


HEATON J.—The appellant, the judgment-debtor, asks for 
a decree more favourable to him than that modified by the 
First Class Subordinate Judge of Poona but I see no good 
reason to suppose that the discretion exercised by the First 
Class Subordinate Judge was erroneously or even injudiciously 
exercised. Therefore I would dismiss the appeal with costs. 

The respondent submits by way of cross-objections that the 
Subordinate Judge had no power under s. 15 B of the Dekkhan 
Agriculturists’ Relief Act to alter the decree. His reason is 
that the decree was not obtained in a suit for redemption, 
foreclosure or sale of the descriptions mentioned in s. 3, cl. (y) 
or cl. (2) of the Dekkhan Agriculturists’ Relief Act. If there 
was not such a suit'then s. 15 B does not apply and the Subor- 
dinate Judge had no authority to alter the decree. 

The decree was obtained onan award the result of arbitration 
out of Court. The present decree-holder made an application 
to have the award filed. It was filed and a decree in itsterms 
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was made. It is this decree which the First Class Subordinate 
Judge, purporting to act under the authority given by s. 15B 
.of the Dekkhan Agriculturists’ Relief Act, has modified. 

The award related to a mortgage debt and provided how 
that debt was to be discharged. It hasbecome a decree and is 
substantially, it is said, a mortgage decree or a decree such as 
is made in a mortgage suit. This I will admit, for though it is 
not in form a decree which could be made under the Transfer 
of Property Act and perhaps not strictly in the form of a 
decree which could be made under the provisions of the 
Dekkhan Agriculturists’ Relief Act, it is in substance the 
adjustment or settlement of a mortgage debt. Nevertheless 
the suit in which that decree was obtained was not a suit of 
the descriptions mentioned in s. 3, cl. (y) or (z) of the Dekkhan 
Agriculturists’ Relief Act. The suit was a suit to file an award. 
That is how the suit can be and must be described.’ It. cannot 
be described as a suit for foreclosure, or for the sale of property 
or for redemption; and it is the description of the suit with 


` which we are concerned. Butin substance also there is no simila- 


rity between a suit to file an award even though the award rela- 
tes to the discharge of a mortgage debt, and a suit fowforeclo- 
sure, sale or redemption. In the former the Court is not asked 
to and does not determine the amount of the mortgage debt or 
the conditions on which or the way in which that debt is to 
be discharged. All these matters are determined out of Court 
and the Court only has to decide, if the question be raised, 
whether there was an award which the law regards as binding. 
In the latter kind of suit the Court goes into the relations exist- 
ing between mortgagee and mortgagor, determines the amount 
of the mortgage debt, and how itis to be discharged. 

To me the two suits are esséntially different; not alike eithér 
in description or in form orin nature. Therefore I would 
set aside the order of the First Class Subordinate Judge and 
allow the cross-objections with costs. 

I have not based my decision on the argument that an appli- 
cation to file an award is not a suit as was held in the case of 
Mohan v. Tukaram (1) for there are difficulties in the way of 
following that decision in consequence of the observations of 
the Privy Council in the case of Ghulam Khan v. Mahammad 
Hasan (2), Whether the difficulties are insuperable it does not 
seem to me to be necessary here to enquire. i 

< Decree reversed., 
~~ (a) (2895) I. I B. 21 Bom. 63. (2) (1901) I. L: R. 29-Cal 167 
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: Provinces, Allahabad.] 


Present : 


Lorp MACNAGHTEN, LORD MERSEY, Lorp ROBSON, SIR 
ARTHUR WILSON AND Mr. AMEER ALL 





KISHEN PARSHAD 1911 
U. —_~ 
HAR NARAIN SINGH." February 1. 


Hindu Law—Hindu joint family business—Power-of managing members to make 
contracts—Necessary parties to œ suiton such conirdets. 


Where’a business like money-lending has to be carried on in the inter- 

fests of a Hindu joint family as a whole the managing members may 

_ properly be entrusted: with the power of making contracts, giving receipts, 
and compromising or discharging: claims ordinarily incidental to the 
business. 

The appellants, who-were the managing members of an undivided 
Hindu joint family, and, as such managing members, carried on the busi- 
nesso? money-lending together as a firm, negotiated and concluded a 
transaction [with the first’ three. respondents, who were members of 
another undivided Hindu family. The said thrée respondents duly ac- 
knowledged the correctness of the last balance struck on the 9th August ` 
1901, and; executed an agreement admitting it to be due and payable by 
them, On the ard June-1904, the appellants sued the said three respon- 
dents andl all the other members of their family to recover the said 
balance. , On the 8th September 1904 the appellants, to meet the objec- 
tion of the-respondents that all-the members of the family to which the: 
appellants belonged ought to be-joined as parties to the suit, made under 
protest, and by leave of the Court, the other members of their family 
parties to the suit : i 

Held, that the appellants were entitled, as the sole managers of the 
family business, to make, in their own names, the contracts which gave 
rise to “the claim, and that they properly sued on such contracts without 
‘joining the other members of the family. 

Kattusheri Khanna v. Vallotil Narayanan (1); Ramsebuk v. Ram Lal 
Koondoo (2); Imameud-din.v. Lila dhar (3); and Alagappa Chetty v. 
Vellian Chetty (4) distinguished. . 

Arunachala Pillai v. Vythialinga Mudaliyar (3) referred to. 

Held, that the general proposition laid down in the case of Alagappa 
Chatty v. Vellian Chetty (6) to tho effect that the manager cannot sue 


*Roported by J. M. Parikh, Barrister-at-Law, London. 
(1) (1881) L L. R. 3 Mad, 234. (4) (1894) I. L. R. 18 Mad. 33. 
(2) (1881) I. L. R. 6 Cal, 815. (5) (1882) I. L. R. 6 Mad. 27. 
(a) (1892) I. L, R. 14 All, 524. (6) (1894) L L. B. 18 Mad. 3a. 
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without joining all those interested with him, if literally construed, went 
too far. 
Shamrathi Singh v, Kishan Prasad (1) reversed, 


APPEAL from a judgment and decree of the High Court of 
Judicature for the North-Western Provinces, Allahabad, dated 
the and February, 1907, reversing a judgment and decree, 
dated the 24th September, 1904, of the Court of the Subordi- 
nate Judge of Ghazipur. 

The first Court decreed the suit of the plaintiffs (appellants), 
and the High Court, on appeal, dismissed it. The main ques- 
tion for determination in the appeal was whether the suit was 
barred by the law of limitation. 

- Kishen Parshad, Bishun Parshad, and Jamna Parshad, plain- 
tiffs, together with their sons and grandsons constituted a 
joint Hindu family governed by the Mitakshara law. They 
were managers of the family, and as sach carried on the family 
business of bankers and merchants under the name and style 
of " Manorath Bhagat Dhian Ram.” ° 

Shanorathi Singh, Mahadeo Singh, and Rajmandan Singh, 
the first three defendants (respondents), together with their 
sons constituted another joint Hindu family governed by the 
Mitakshara law. 

In 1894 the first three defendants, named above, concluded 
an agreement with the three plaintiffs aforesaid, by which the 
latter agreed to lend money to the former and to open a 
credit account for them in the books of the said firm of 
Manorath Bhagat Dhian Ram. It was further agreed that 
any one or more of the said three defendants would have 
power to act on behalf of the rest with the said three plaintiffs. 

The money dealings between the parties lasted for some 
years. On the gth August, 1901, the three defendants adjusted 
the account and struck the balance due from them. The 
money dealings, however, continued up to the 6th January, 
1903, on which date the three defendants paid Rs. 500 to the 
firm. 

On the 3rd June, igo4, the three plaintiffs instituted the suit, 
giving rise to the appeal, in the Court ofthe Subordinate 
Judge of Ghazipur to recover the said debt against the three 
above named defendants and other members of their family. 

The defendants did not deny the debt, but contended, 
among other things, that the suit was bad for non-joinder 
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inasmuch as all the members of the plaintiffs’ family were 
not joined in the suit. The three plaintiffs maintained their 
right to sue alone, but merely to remove the objection they 
„applied to the Court, on the 22nd August, 1904, for leave to 
amend the plaint by adding the remaining members of the 
joint family as parties to the suit. The Court allowed the 
amendment, which was made on the 8th September 1904. 
The defendants then pleaded that the whole claim of the 
plaintiffs was barred by time because some of the plaintiffs 
were made parties to the suit after the expiry of the period 
of limitation. 

Of the issues fixed for trial only the following are material 
for the purpose of this report:— 

1. Whether it is necessary to make other members of the 
family parties to the suit: ifso, what persons have not been 
` made parties and what is the result of such omission? 

3. Is the plaintiffs’ suit barred by time as against all the 
defendants, or the defendants aforesaid ? 

The Suordinate Judge delivered his judgment on the 24th 
September, 1904, and decreed the claim of the plaintiffs with 
costs. * 

He held that the original ‘plaintiffs were the managing 
members of the joint family, and, as such, were entitled to 
institute the suit in their own names alone, on behalf of 
themselves and the other members of the family. In that 
view, it was not necessary, in his opinion, that all the mem- 
bers of the family should be made parties to the suit, or that 
it should be brought on behalf of all of them. The parties 
added as plaintiffs by the order of the 8th of September 1904, 
made on the application, dated the 22nd of August 1904, were, 
in fact, unnecessary parties to whom the provisions of the 
Limitation Act (s. 22, Act XV of 1877) did not apply. 
For those and other reasons the Subordinate Judge found, on 
the third issue, that the suit of the plaintiffs was not barred 
against any of the defendants. 

The defendants, thereupon, appealed to the High Court, 
which delivered its judgment on the 2nd February, 1907. 
The learned Judges of that Court agreed with the finding cf 
the Subordinate Judge that the three plaintiffs aforesaid were 
managers of the joint family, and brought the suit as such, 
but they held that the managers alone could not main- 
tain the suit, and that-the suit was barred by the time when 
the added plaintiffs were brought on the record. -They ac- 
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cordingly allowed the appeal, reversed the decree of the 
Subordinate Judge, and dismissed the suit with costs. Fora 
full report of the judgment see Shamralhi Singh v. Kishan 
Prasad (0). 


The plaintiffs, then appealed to His Majesty in Council. 


De Gruyther, K. C., and Dube, for the appellants.—This is 
a suit on an account stated, and Art. 64 of Schedule II of the 
Limitation Act (XV of 1877) applies. There have been 
further dealings between the parties and the last amount 
paid by the respondents was on the 6th January, 1903. The 
suit is, therefore, within time even on the 8th September, 
1904, when other members of the appellants’ family were made 
parties to the suit, under Art. 85 of the Act. If the latter 
article is not applicable, the suit falls under any one or other 
of the Articles 57,59, 115, and 120 of the Act. But the 
appellants who were the managers of the family business and 
with whom the respondents made their contract, can alone 
bring the suit in respect of the breach of that contract. . The 


contract was made with the firm of “ Manorath Bhagat Dhana 
Ram,” the managers of which are entitled to sue, The 


addition of the other members of the family as parties to the 
suit does not bring the case under s. 22 of the Limitation Actas 
they were not necessary parties. The case is one of misdescrip- 
tion and not of non-joinder and the suitis not barred under that 
section: Kasturchand Bahiradas y. Sagarmal Shriram(2); and 
Pragi Lal v. Maxwel(3). The High Court has relied upon 
the case of K. P. Kanna Pisharody v. V. M. Narayanan Soma- 
yajipad (4), which is distinguishable as the suit there was for 
the recovery of property and the decision related to the 
question whether one or more of the co-owners can sue with- 
out making all the co-owners parties to the suit. Another 
case relied upon by the High Court is the case of Ramsebuk 
v. Ramilall Koondoo(5), where the suit was brought by some 
of the contractors without joining the remaining co-contrac- 
tors. There cases are not aplicable. The Calcutta case is treated 
as a leading case and has been followed in subsequent cases. 

{LorD MACNAGHTEN.—The managing members of the 
joint family were sufficient to bring the suit.] 

Their Lordships stopped the Counsel, who referred to Gan 





(1) (1907) I. L. R, 29 All. 812. _ (4) (1881) I. L. R, 3 Mad, 234, 
(2) (1895) I. L. R. 17 Bom, 413, (5) (1881) I, L. R. 6 Cal, 815, 
(3) (1885) I. L. R. 7 All, 284, at p. 287. 
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Savant Bal Savant v. Narayan Dhond Savant), Narayan Gop 
Habbu v. Pandurang Ganu(2); Ramayya v. Venkata Ratnam (3); 
Alagappa Chetti v. Vellian Chetti(4); Arunachala Pillai v. 
Vythialinga Mudaliyar($); and Civil Procedure, 1908, by 
Woodroffe-and Ameer Ali p. 127. 

Ross, for the respondent.—Article 120 of Schedule II of the 
Limitation Act (XV of 1877) does not apply. 

[Lord MACNAGHTEN.—Their Lordships do not want to 
hear you on this point.] 

The appellants are not entitled to maintain the suit without 
joining the other members of the family as parties: Hari 
Gopal v. Gokaldas Kushabashet(®). and Angamuthu Pillai v. 
Kolandavelu Pillai(?), And when the other members were 
joined the suit was barred under s. 22 of Act XV of 1877. 

[LORD Rosson.—lIn neither of these cases the action was 
brought on a contract made by the manager of the joint family.] 

To recover any portion of the family property all members 
must join in the suit: Mayne on Hindu Law and Usage, 
(7th ed.),§ 298, p- 379. 

{Lorp MERSEY referred to p. 381 of Mayne’s Hindu Law.] 

All the members of a joint family must be joined as parties 
in a suit to recover joint family debt: Kalidas Kevaldas v. 
Nathu Bhagvan(), and Ramsebuk v. Ramlall Koondoo(). 
| De Gruyther, K. C., and Dube were not called upon to reply. 

The judgment of their Lordships was delivered by 


LorD Rosson :—The question to be determined in this 
appeal is whether or not the suit is barred by the Indian Limi- 
tation Act of 1877. 

There is no doubt that when first brought, it was well 
within the statutory period of three years, but it is contended 
by the respondents that it was not then brought by all the 
proper and necessary plaintiffs, and that afterwards, when the 
record was amended in that respect, the statutory time had 
expired. 

The suit was commenced by the first three plaintiffs on the 
record. They are the managing members of an undivided 
Hindu joint family governed by the Mitakshara law, and, as 
stich managing members, they carry on the business of money- 





(1) (1883) I, L. R. 7 Bom, 467, al p, 471, (6) ay I, L. R. 12 Bom, 158, 

(2) (1881) L, L, R. $ Bom, 685, (7) (1899) I. L. R. 23 Mad. 190, ab 

(3) (1898) I, L. B. 17 Mad, 122. _ pP. 194, 

(4) (1894) L L. R. 18 Mad 33, (8) (1883) I. L, R. 7 Bom. 217. 

(5) )1882) L, L. R. 6 Mad. 27, ul p. 28. (9) (1881) 1. L. R, 6 Cal, 815, at p, 825, 
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lenders together at Hanumanganj in the district of Ballia, as 
a firm, under the name and style of Manorath Bhagat Dhana 
am. 

The other members of the joint family do not participate 
in the management of that business or " shop,” as it is called, 
and the loan transactions out of which the claim arises were 
negotiated and concluded by the members of the said firm 
alone, with the first three defendants, who are also members 
of another undivided Hindu family. 

The accounts between the parties began in 1895, and 
balances were periodically agreed between them until the gth 
August 1901, when the last balance was struck and the period 
of limitation began to run. On that date the defendants duly 
acknowledged the correctness of the balance then appearing 
in the plaintiffs books, and executed a sarkhat or agreement 
admitting it to be due and payable by them. It is found by 
the learned Subordinate Judge that this agreement was made 
between the defendants and the first three plaintiffs, who 
accordingly brought their action for the balance in, question 
on the 3rd June 1904. The defendants objected that all the 
members of the family to which the plaintiffs belonged ought 
to be joined with them as plaintiffs. On the 22nd, August 
1904, the original plaintiffs, while denying that the other 
members of the family were necessary parties, and alleging 
themselves to be the proprietors and managers of the firm, 
yet with a view to removing the defendants’ objection for 
what it was worth prayed for leave to add the other members 
of the family as plaintiffs. Leave was accordingly given, and 
the amendment was made on the 8th September 1904. By 
this time the three years allowed by Act XV of 1877, and 
Schedule, Article 64, had expired, and it became necessary to 
determine whether or not the additional plaintiffs were really 
necessary parties, because if not, the suit had always been pro- 
perly constituted and the time under the statute stopped 
running on the 3rd June 1904, within the three years. 


The learned Subordinate Judge of Ghazipar decided in 
favour of the plaintiffs, but the High Court for the North 
Western Provinces reversed his judgment. Their Lordships 
are of opinion that the judgment of the learned Subordinate 
Judge ought to be restored. 


The Indian decisions as to the powers of the managing 
members of an undivided Hindu joint family are somewhat 
conflicting. It is, however, clear that where a business like 
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money-lending has to be carried on in the interests of the 
family as a whole, the managing members may properly be 
entrusted with the power of making contracts, giving receipts 
and compromising or discharging claims ordinarily incidental 
to the business. Without a general power of that sort, it 
would be impossible for the business to be carried on at all 
and there is no reason to doubt the correctness of the finding 
of the learned Subordinate Judge that the first three plaintiffs 
here were in fact entrusted with, and regularly exercised, such 
a power in regard to this money-lending business. He finds 
in broad terms that all the business relating to the shop had 
been carried on in the names-of the first three plaintiffs only, 
and that all lawsuits relating to the shop, or the family, had 
also been instituted in their names alone. . 

Is there any principle of law, or any custom applicable to a 
case like this, according to which the managing members of 
a Hindu joint family intrusted with the management ofa 
business must be held incompetent to enforce al law the 
ordinary business contracts they are entitled to make or 
discharge in their own names? The defendant is, of course, 
entitled to insist on all the persons with whom he expressly 
contracted being made parties to the suit, and that was done 
in the action as originally framed in this case. There were 
no other parties to the contract of the gth August, 1901, 
than the respondents and the first three plaintiffs. 
The respondents are demanding, however, that persons who 
are incompetent to interfere in the business of the contract, 
or to give a receipt under it, and are merely interested in its 
profits shall be treated as parties necessary to its enforcement. 
The High Court thought there was much to be said in favour 

` of the view taken by the Court below, but considered the 
matter concluded by authority. They cited the case of Kal- 
lusheri Khanna v. Vallotil Narayanan G) which was a case 
turning on the co-ownership of land. The co-owners were an 
association of individuals of which only some brought the 
action while others supported the defendants. Knight, C. J. 
held that all the co-owners in such a case. must join and that 
they could not invest the managers of their property with the 
right to sue in their own names or in a representative capacity. 
Their Lordships think that this proposition, thus broadly 
stated as to co-ownership, cannot be applied to the managing 
members of a business carried on for an undivided Hindu joint 
(2) (1881) I, L. R, 3 Mad, 234. 
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P. 0. family. It was not so applied in the later case of Arunachala 
1911 Pillai v. Vythialinga Mudaliyar(s), .where it was stated that 
~~ the managing member of an undivided Hindu family, suing as 

Kisurn such, is entitled to bring a suit to establish a right belonging 

Parsav to the family without making the other members of the family 
Har parties to the suit. i 

NARAIN Stress was laid by the High Court on the Judgment in 

Lord Robson, BaMSeOuk v. Ram Lal Koondoo(2), In that case a business 

- — was carried on for the benefit of a Mitakshara family 
by a firm consisting of four members of the family. 
The action in question was brought by two only of 
the partners, and the’ other two were not added until 
after the period of limitation had expired. The Court held 
that the plaintiffs must fail because all the co-contractors 
had not been added as plaintiffs. Garth, C. J., says, p. 824: “if 
in this case it had been found in the Court below as a fact 
that the contract was made between the defendant and tha two 
original plaintiffs only there would be no difficulty in deciding 
in their favour, because the joinder of the other twa plaintiffs 
would only have been a misjoinder which, by s. 31 of the Code 
of Civil Procedure, is never now fatal to a suit.) Again 
(p. 825) the learned Chief Justice says: “ the lower Court has 
found in this case, that all the four plaintiffs were partners in 
the concern, and that the defendants contracted with all 
jointly.” It is to be observed that there were other members 
of the family who had an equal family interest in the profits 
of the business, but it was not suggested that they should be 
joined as plaintiffs or that they were to be treated as partners 
in the firm of managing members. In the present case, how- 
ever, the defendants were originally sued by all the partners 
or persous with whom they had made their contract, and 
therefore they cannot avail themselves of Ramsebuh’s case as 
an authority in their favour. 

The same observations apply to the case of Jmam-ud-din v, 
Liladhar(8). There the decision simply was that, except in 
the case of an assignment by the other surviving partner, it is 
not competent to one only of two or more surviving partners 
to sue for a debt due to the firm. 

The decision in the case of Alagappa Chetty v. Vellian 
Chetty (4), cited by the respondents, may be supported on the 
ground that the single plaintiff in that case was not shown to 


(1) (1882) I, L. R, 6 Mad, 27, (8) (1892) I. L. R. 14 All. 524. 
(2) (1881) L L. R. 6 Osl. 815. ` (4) (1894) L L, R. 18 Mad, 32. 
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be the managing member of the family or to be the only 


partner or proprietor of the business with which the litigation 


was concerned. 

Their Lordships think, however, that the proposition there 
laid down to the effect that the manager cannot sue without 
joining all those inderested with him, if literally construed, 
goes too far. 

In the opinion of their Lordships, the original plaintiffs in 
this case were entitled, as the sole managers of the family 
business, to make, in their own names, the contracts which 
gaye rise to the claim, and that they properly sued on such 
contracts without joining the other members of the family. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal should be allowed, that the decree.of the 
High Court should be reversed with costs, and that of the 
Subordinate Judge restored. 

The respondents will pay the costs of the appeal. 

Appeal allowed. 

Solicitor’s for the appellants: Barrow, Rogers and Nevill. 


Solicitors for the respondents: T. L. Wilson & Co. 
` 


[On appeal from the High Court of Judicature for the North- Weslern 
Provinces, Allahabad.] 


Present: 


LORD MACNAGHTEN, LORD MERSEY, LORD ROBSON, SIR 
ARTHUR WILSON AND Mr. AMEER ALI. 


HAJI ASHFAQ HUSAIN 
v. 
GAURI SAHAI.* 


Joint decree—Decree ex parte against one of several defendants—Decree set 
aside against one such defendani—Proper form of the order—Decree passed 
subsequently against the exempted defendant alone—Ewecution of decree~ 
Limitation—Estoppet. 


On the 25th August, 1900, the plaintiff obtained a joint deoree for sale 
against several defendants on a joint mortgage of joint property. That 
decree, which was made absolute on the 218t December, 1901, was, as 
against one female defendant, made ex parle, in default of appearance, and 
it was set aside as against her alone on appeal by the High Court on the 
11th March, 1962. Subsequently on the 15th August, 1902, a decree was 
passed on the merits against the female defendant alone, and her appeal 


*Reported by J. M, Parikh, Esq., Barrister-at-Law, London. 
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against that docreo was dismissed by Lhe JLigh Court on the 16Lh November, 
1904. The plaintiff applied, on the 15th February, 1905, against all the 
defendants, thal the decree of tho 15th August, 1902 might be made abso- 
lute and for an order for sale of Lho mortgaged property. The décree of 
the 15th August, 1902, was made absolute on Iho 27th November, 1905, 
against the female defendant alono and the application was dismissed as 
against tho rest of the defendants, On the 218 December, 1905, the 
plaintiff basing his application on the docrees of the 25th Augnst 1900, the 
218l December 1901, the 15th August 1902, tho 16th November 1904, and 
tho 27th Novembor 1905, applied against all the dofendaunts for executions, 

Held, that it might have been more in accordance with strict procedure 
if the Court had set asido the whole judgment and had proceeded to re-try 
the cuse as against all the defendants, but no ono objected to the proce- 
dure adopted by the Court and the irregularity (if any) in the procedure 
had worked no wrong and was of no real conseqience ; 

Held, also, that the orders absolute dated the 218t December, 1901, and 
the 27th November, 1905, respectively were in effect one decree of the 
latter date, from which the statute of limitation began to run, and that 
the application for execution dated the 21st December, 1905, against all 
the defendants was, therefore, not barred by limitation, 

Held, finally, that the application dated the 21st December, 1901, was 
different from that dated the 15th February, 1905, and that the plaintiff 
was, therefore, not estopped by the judgment given against him on the 
27th November, 1905. e 

Gauri Sahai v. Ashfaq Husain (1), affirmed, 


Two consolidated appeals against two decrees of the High 
Court of Judicature for the North-Western Provinces at Alla- 
habad, dated the 27th June, 1907, reversing two orders of the 
Court of the Subordinate Judge of Moradabad, dated respec- 
tively the 17th April, 1906, and the 5th May, 1906. 

The present proceedings arose out of a mortgage decree, 
dated 25th August, 1900, passed by the Subordinate Judge of 
Moradabad in favour of the respondent against the appellants 
and one Musammat Sakina, on which an order absolute for 
sale, under section 89 of the Transfer of Property Act (IV of 
1882), was made on the 21st November, 1901. 

Musammat Sakina did not appear to defend the case, which 
as against her, was decided ex parte. She applied to have the 
decree set aside as against her, on the ground that the sum- 
mons had not been properly served on her. That application 
was dismissed, but on appeal the High Court, on rith March, 
1902, ordered that the decree should be set ‘aside so far as 
Sakina was concerned, and that the suit should be re-heard 
on its merits as against her. 

The suit was accordingly re-heard, and on the 1 tk August 


(1) (1907) I. L, R. 29 All, 623, 
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' 1902, the Subordinate Judge passed a decree against Sakina, P, ©. 
which was affirmed on appeal by the High Court on the 16th 1911 
November, 1904. ee 

On the 15th February, 1905, the respondent applied that Hasr 
the decree of the 15th August, r902, might be made absolute, Asurag 
and for an order absolute for the sale of the mortgaged pro- G Us 
perty under s. 89 of the Transfer of Property Act. All ae 

the defendants were made parties to this application, but, the a 
appellants objected to any order being made as against them, 

on the grounds (a) that they were not parties to the re-hearing 

and the resulting decree, and (b) that original decree, dated 

the zoth August, 1900, against them became extinct by the 
operation of the law of limitation. 

The Subordinate Judge, on the 27th November, f905, made 
an order, in which he held that the application as against the 
appellants must be dismissed, but on the same ae “he made 
an order absolute as against Sakina, 

On the 21st December, 1905, the respondent applied to the 
Subordinate Judge for execution of his decree against all the 
defendants, by sale of the mortgaged property. That application 
was baséd on the decrees of the 25th August, 1900; the 21st 
December, 1901 ; the 15th August, 1902; the 16th November, 

1904 5 and the 27th November, 1905. 

That application was opposed by the PT on the 
grounds that the only decree to which they were parties was 
the original decree of 25th August, 1900, and that any proceed- 
ings for execution of that decree were barred by limitation ; that 
they were not parties to the proceedings of Sakina for re-opening 
the case, or to the subsequent decree passed against her, and 
that, therefore, the decree could not be executed against them, 

On. the 17th April, 1906, the Subordinate Judge delivered 
-his judgment, in which he adopted the contentions of the 
appellants. He accordingly dismissed the application as 
against the appellants with costs. On the same date the 

-voubordinate Judge also, by a separate order, directed the 

< appellants to state the amount of the share of Sakina in the 
mortgaged property, and postponed the further hearing of the 

application to the 27th April, 1906. On that date the respon- 
‘dent filed a petition stating that his decree was a joint decree, 
and the mortgage also was joint, and the Subordinate Judge, 
thereupon, on the 5th May, 1906, ordered the case to be struck 
off on the ground that as Sakina’s share was not specified it 
could not be sold. 
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Against these two orders the respondent appealed to the. 
High Court. In their judgment, dated the 27th June, 1907, 
the High Court held that the original decree and the sub- 
sequent decree against Sakina, could not be treated as two 
mutually independent decrees; that, taken together, they 
amounted to one decree for the sale of the mortgaged pro- 
perty, which was made absolute by the joint effect of the 
orders of 21st December, 1901, and 27th November, 1905, and 
that the application for execution on 21st December, 1905, 
was not barred by limitation; and directed the lower Court 
to proceed to execute the decree against all the judgment 
debtors just as if the decree against Sakina had never been set 
aside. In a separate judgment the High Court set aside the 
order of 5th May, 1906, by which the execution case against 
Sakina had been dismissed. ` For a full report of the case see: 
Gauri Sahai v. Ashfaq Husain (). 

Against those decrees the appellants appealed to His Majesty 
in Council. 


De Gruyther, K. C., and G. E. A. Ross, for the appellants.— 
The decree of the 25th August, 1901, was made under æ. 88 of 
the Transfer of Property Act, andit was made absolute as 
against the appellants on the 21st December, 1901, under 
s. 89 of that Act. The application for execution, dated the 
21st December, 1905, is therefore, barred. There is no other 
decree against the appellants. The decree of the 16th 
November, 1904, is not the decree in the suit capable of exe- 
cution against the appellants. It was made by the High Court 
on appeal by Sakina from an order of the first Court refusing 
her application under s. 108 of the Code of Civil Procedure 
(Act XIV of 1882) to set aside the ex parte decree dated the 
acsth August, 1901, against her. - The appeal referred to in Art. 
179 of the Indian Limitation Act (XV of 1877), Sch. II, is an 
appeal from a‘decree or order sought to be executed, and not 
an appeal from an order of the Court refusing an application 
under s. 108 of the Code of Civil Procedure : Sheo Prasad v. 
Aurudh Singh (2); Jivaji v. Ramchandra (3); and Baikantha 
Nath Mittra y. Aughore Nath Bose(4). Reference was made 
to the Code of Civil Procedure, ss. 540, 544, 545 and 588, and 
to the definition of ‘suit’ in the Indian Limitation Act. 

The decree of the first Court, dated the 27th November, 1905, 
a a E E L 


(1) (1907) I. L. R. 29 All, 623. (3) (1891) L. L. R. 16 Bom. 123. 
(2) 1879) 1, L. R, 2 All. 278, (4) (1893) I, L, R, 21 Cale, 387, 
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from which as there was no appeal, became final as between 
the appellants and the respondent, and the High Court had no 
jurisdiction tq question its validity on the application for 
execution dated the 21st December, 1905 : Ram Kirpal Shuhul 
v. Mussumat Kuari Q), and Bani Ram v Nathumal (2). The 
decree of the 27th November, 1905, operated as res judicata 
between the appellants and the respondent: Krishna Behari 
Roy v. Brojeswari Chowdrance (3). 


E. U. Eddis, for the respondent, contended that under Art, 
179 of the Indian Limitation Act, the limitation, under the 
present circumstances, did not begin to run till the date of 
decree of the High Court of the 16th November, 1904: Gopal 
Chunder Manna v. Gosain Das Kaloy (4); and Cristndma 
Chariar v. Mangammal (5); that the judgment given on the 
27th November, 1905, did not estop him, because that judg- 
ment was given on the application dated the 15th February, 
1905, which was different from the present application dated 
the 21st December, 1905;and that the High Court was right 
for the reasons given in its judgment. 


De Gruyther, K. C., in reply, distinguished the case of Skam 
Sundar ©. Muhammad Ihtisham Al (6), which was relied upon 
by the High Court. 

The judgment of their Lordships was delivered by 


Lorp Mersey :—The substantial question in this case is 
whether an application for the execution of a decree absolute 
obtained by the respondent for the sale of some property 
which had been mortgaged to him by the appellants is barred 
by s. 4 of the Indian Limitation Act, 1877. There is also a 
further question, namely, whether a similar application had 
not already been made to the Court and dismissed on the 27th 
November, 1905, so as to make the present application res 
judicata. 

The litigation which has led up to this dispute has been 
very long, and it has been somewhat complicated, but the 
story can be told, for present purposes, in a few sentences. 

The respondent was the holder of a mortgage of the interest 
of the appellants and of a lady named Musammat Sakina in 
certain lands. The mortgage debt was a joint debt, and the 








(1) (1883) L. R. 11 I. A. 37, (4) (1898) L L. R, 25 Cale, 594. 
(2) (1884) L. R. 11 I. A. 181. (5) (1902) I. L, R, 26 Mad. 91, 
(3) (1875) L. R. 2 I. A. 2883. (6) (1905) I. L, R, 27 All. 501 
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mortgaged property was joint property. Default was made 
in payment of the debt, and thereupon the respondent insti- 
tuted proceedings for the recovery of the money. He also 
asked for a decree that if payment were not made the pro- 
perty should be sold. 

The present appellants put in defences, but the lady failed 
to appear. The case was tried, and the defences were found 
to be untrue, whereupon a decree was pronounced against all 
the defendants, the judgment against the lady going by default 
of appearance. This decree was dated the 25th August, 1900, 
and it was made absolute on the 21st December, 1gor. 

If nothing more had happened there should have been“ no 
difficulty about obtaining an order for execution of the decree. 
But before.the decree absolute was made, namely, on the roth 
September, 1900, the lady Musammat Sakina had bestirred 
herself and had applied for a review of the judgment of the 
25th August, 1900, on the ground that she had never been 
served with process. The lady’s application was refused by 
the Subordinate Judge before whom it came. This was on 
the 13th May, 1901. The learned Judge did not believe her 
statement that she had hadno notice of the proceedings and he 
was of opinion that she had been put forward by the trincipal 
defendant in the suit, the present appellant Ashfaq Husain, in 
order to delay the execution. Musammat Sakina then appeal- 
ed; and her appeal was allowed, the Court directing “ that the 
decree passed ex arte be set aside so far as the appellant, 
Musammat Sakina is concerned,” and that the case should 
be re-heard upon the merits as against her. This was on 
the 11th March, 1902. The case was accordingly set down 
for rehearing, and Musammat Sakina then pleaded that 
the plaintiff had received certain sums .of money from her 
deceased husband on account of the mortgage debt for 
which he had not given credit. This defence of payment 
had not been put forward by any of the other defendants, and 
at the hearing Mussammat Sakina was unable to support it 
by satisfactory evidence. Accordingly judgment was given 
against her on the 15th August, 1902. She then again appeal- 


` ed, but the High Court, agteeing with the Subordinate J udge 


that her witnesses were unworthy of credit, dismissed her 
appeal. Thiswas on the 16th November, 1904. Nothing 
was paid and on the r5th February, r905, the plaintiff filed an 
application against all the defendants in the action asking that 
the decree of the 15th August, 1902, might be made absolute, 
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and for an order for the sale of the property. To this the P. 0. 
appellants filed an objection alleging that the decree of the 1911 

15th August, 1902, was passed against Mussammat Sakina alone =~ 

and that the original decree of the 25th August, 1900, passed Basr 

against the appellants, “had become extinct” by operation of AsHTAQ 
the Statute of Limitation. The objection was heard on the Gourt 
27th November, 1905, when the Subordinate Judge held that Sagar 
the decree of the 15th August, 1902, concerned Musammat 
Sakina only, and that, therefore, no order absolute could be 
made against the objectors on the basis of that decree. He 
also found that the plaintiff had already, namely, on the arst 
December, 1901, obtained a decree absolute against the ob- 
jectors so that there were two binding decrees (namely, the 
decree against the objectors and the decree against Musammat 
Sakina) in respect of the same mortgage. The learned 
Judge therefore came to the conclusion that he could not 
help but disallow the plaintiffs application ; and the 
application was accordingly dismissed. The learned Judge, 
however, made a decree absolute (dated the 27th November 
1905)agamst Sakina. Lateron, namely, on the 21st December, 
1905, the plaintiff filed an application against all the defend- 
ants fo$ execution by way of sale of the property. This 
application was based on the decrees of the 25th August, 1900, 
the 15th August, 1902, the 16 November, 1904, the 21st De- 
cember, 1901, and the 27th November, 1905, before-mentioned. 
The present appellants filed an objection to this application 
on the 7th February, 1906, alleging that they were no parties 
to the decrees of the 15th August, 1902, and the 27th November, 
1905, and that as to the decrees of 25th August, 1900, and 21st 
December, 1901, they were time barred. These are the facts, 
and the first question is whether the remedy against the pre- 
sent defendants is statute barred. The limitation applicable 
to the case is to be found in the fourth section of the Indian 
Limitation Act, 1877, which provides that every application 
made after the period of limitation prescribed therefor by the 
second schedule annexed to the Act shall be dismissed, although 
limitation has not been set up as adefence. The second 
schedule (No. 179) provides that the time for an application 
for the execution a decree shall be three years from the 
date of the decree, or (where there has been an appeal) from 
the date of the final decree or order of the Appellate Court. 
The answer to the question, therefore, depends upon the date 
of the decree on which the application for execution is based. 


Lord Mersey 
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Ifthe.date of the decree is more than three years before 
the date of the application, then the respondent’s remedy 
is statute barred, but otherwise not. Now ‘the respondent 
originally claimed a decree against all the defendants 
jointly in respect of a joint mortgage debt, and he 
obtained on the z5th August, 1900, what purported to be a 
judgment in accordance with his claim. But it subsequently - 
appeared that by reason of non-service of process on one of 
the defendants, the. judgment ought not to have been given, 
and accordingly the Court reopened the matter by setting 
aside the judgment so far as it affected the one defendant who 
had not been served, and directed another enquiry to ascertain 
whether that defendant had any defence. It might have been 
more in accordance with strict procedure if the Court had set 
aside the whole judgment and had proceeded to re-try the 
case as against all the defendants. But it was apparently 
considered that such a course would involve unnecessary de- 
lay and expense, and no one objected to the procedure adopt- 
ed by the Court. 

Thus the original judgment of the 25th August, 900, was 
treated by the Court and by the parties as a mere step in the 
granting of the relief for which the plaintiff was asl&ng and 
to which, as it ultimately turned out, he was entitled, namely, 
a decree against all the defendants jointly. The irregularity 
(ifany) in the procedure has, in their Lordships opinion, 
worked no wrong and is of no real consequence. Subsequently 
and after many delays, for which the respondent was in no 
way responsible, it was ascertained that the defendant who 
alleged that she had not been served had no defence, and a 
decree was made against her. This decree which was dated 
the 16th November, 1904, was the second step in granting to 
the plaintiff the relief to which he was entitled. It supple- 
mented and completed the decree granted onthe asth August, 
1900, and for the first’ time gave to the plaintiff that which 
would alone justify him in applying for the joint execution to 
which he was entitled. It is from the date of this last judg- 
ment (the 16th November 1904), or rather from the date 
when it was made absolute (the 27th November 190s), that 
the time under the statute began to run. It was then for the 
first time that the Court granted a complete decree to the 
respondent. It follows therefore that the plaintiffs remedy 
is not statute barred. This seems to have been the view 
taken by the High Court in the judgment from which this 
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appeal is brought, and in their Lordships’ opinion itis right. P. O. 
As to the second point taken on behalf of the appellants, 1911 
namely, that the plaintiff is estopped in the present proceed- ee 
ings by the judgment given against him on the 27th Novem- Hası 
ber, 1905, upon his application of the 15th February, 1905, it is AsHrae 
sufficient to say that the present application is different from Gon 
the application then before the Court. The application of the Samir 
15th February, 1905, was based on the decree of the r5th August, F 
1902, and on that'alone, whereas the present application is ee 
based upon the joint effect of the two orders absolute of the 


21st December, 1901, and the 27th November, 1905, made 
against the appellants and Sakina respectively, and which two 


orders are in effect one decree of the later date. 

Their Lordships will humbly advise His Majesty’ that the 
appeals should be dismissed. The appellants will pay the 
costs. 

Appeals dismissed. 

Solicitors for the appellants: Ranken Ford, Ford and Chester. 

Solicitors for the respondends: Sanderson, Adkin, Lee and 


Eddis. 
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[On appeal from the High Court of Judicature at Fort William in Bengal). 
Present : 


LORD MACNAGHTEN, LORD ROBSON, SIR ARTHUR WILSON 
AND Mr. AMEER ALI. 


BHAGABATI BARMANYA 1911 
v. —_ 

KALI CHARAN SINGH.* February 
10, 14, 


. Hindu Law— Will—Construction— Gift to a class, some of whom cannot take— 
Remainder—V ested and transmitable interest—Testator’s death—Effect of 
the words “ by right of inheritance” immediately following those making a 
bequest—Bequest to—Afler born children—Considerationa to be borne in 
mind when applying rules for construing English documenta to Indian doou- 


ments, 


Where there is a gift to a class, some of whom are or may he incapaci- 
' tated from taking it because not born at the date of the gift or the death 
of the testator as the case may be and where there is no other objection 
to the gift, it should ensure for the benefit of those members of the c’ass 
who are capable of taking., 





* Reported by J. M. Parikh, Esq,, Barrister-at-Law, London, 
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. Ham Lal Sett v. Kanai Lal Selt (1) approved. 

Tho will of a Hindu after giving lifo cstatcs to his mother and wife 
proceeded as follows :—“ On the death of my mother and wife, the sons 
of my sisters Golaf Sundari Barmanya and Annapurna Barmanya, that 
is to say, their sons who are now in oxistonce as also those who may be 
porn hereafter, shall, in equal shares, hold the said properties in posses- 
sion and enjoyment by right of inheritance,” ` 

Held, (on the construction) that the testator’s nephews were intended 
to take a vested and transmitable interest on the death of the testator, 
though their possession and enjoyment woro postponed ; 

Held, also, that the gift was good in favour of the nephows of tho tes- 
tator, who were alive at the time of his death. 

Quare, whether the gift to after-born children was confined to childron 
coming into existence between the dato of tho willand the testator’s death, 
there being nothing in the circumstancos in which tho will was mado to 
render that view improbable ? 

Manu v. Thompson (2); and Dias v, De Livera (3); referred to, 

It was contended that the words “ by right of inheritance’’ meant that 
there was really no bequest in favour of the nephews, and that so far ag 
they were concerned the will only declared a right of inheritance : 

Held, that the expression could not have been inserted for the purpose 
of rendering meaningless words of the bequest to the nephews which 
had only just been used. 

Bhagabati Barmanya v. Kali Charan Singh (4) affirmed. » 

It is no new doctrine that rules established in English Courts for con- 
struing English documents are not as such applicable to transac- 
tions between natives of India, Rules of construction are rules 
desingned to assist in ascertaining intention, and the applicability of 
many such rulos depends upon the habits of thought and modes of ox- 
pression prevalont amongst those to whose language thoy are ‘applied. 
English rules of construction have grown up side by side with a very spe- 
cial law of property and a very artificial system of conveyancing, and the 
success of those rules in giving effect to the real intention of those whose 
language they are used to interpret depends uot more upon their original 
fitness for that purpose than upon the fact that English documents of a 
formal kind are ordinarily framed with a knowledge of tho very rules of 
construction which are afterwards applied to thom, It isa very serious 
thing to use such rules in interpreting the instruments of Hindus, who 
view most transactions from a different point, think differently, and speak 
differently, from Englishmen, and who havo nover heard of the rules in 
question,” 

Ram Lal Bett v. Kanai Lal Seti (5), approved, 


APPEAL from a judgment and decree of the High Court 


at Calcutta, dated the 1st of June, 1905, which dismissed an 
appeal from a decree of the officiating District Judge of Zilla 





(2) (1886) I. L. R.12 Cal. 663, at p, 685, (4) (1905) I, L. R. 32 Cal, 992, 
(2) (1854) Kay, 688, at p, 641, (5) (1886) I. L, R. 12 Cal, 663, at 
(3) (1879) 5 App. Cas. 123, Pp w; 
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of whom cannot take. 
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no difference 7] 
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De Gruyther, K. C., and B. Dube! 
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v. Biddolph (4), 

The judgment of their Lordships was 
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ing some members ofa class make 
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erred to the case of Zel 


delivered by < : 


al from a judgment of 
Lorp MACNAGHTEN :—This is an app ; 
the Calcutta High Court delivered by Ma . 
a decree of the District Judge of Murshida ect of the will 

The question turns upon the meaning and 
of a Hindu gentleman named Ram Lal Singh. The will was 
executed on the 2nd of March 1868. The testator died on the 
following day. 

At the date of the will the state of the testator’s family was 
this. The testator had no issue. His mother and his wife 
were alive and he had four sisters living. Two were childless 
widows. The other two had male offspring, 

The will, so far as matetial, is in the followitig terms;— 

“My mother, Phudan Kumari Barmanya, and my wife, Bhagabati Barmanya, 


(1) (1897) L. L. R. 24 Cal. 646. (3) (1903) I. L, R, 29 Bom. 138, atpp. 5 
(2) (1901) I. L. R, 26 Bom, 449, 150 and 151; 6 Bom, L. R, 602. \ 


3 Bom, L, R. 874. (4) (2875) L. R. 10 O, I 701, 
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as long .as they live, hold possession of all my properties, movable and P. Q, 
_amovable, and enjoy and possess tho same on payment of the collectorate 
` revenue and the Zemindars’ Tonts, and by maintaining intact and continuing 1911 
the service of the established deities and the ancestral rites according to the B = 
practice heretofore obtaining, and shall pay off my debts and realise my dues. E 
They shall not be competent in any way to transfer the immovable property 5 
to any one. On the death of my mother and my wife, the sons of my sisters; Kart 
Golap Sundari Barmanya and Annapurna Barmanya, that is to say, their sons CHARAN 
who are now in existence, as also those who may be born hereafter, shall, in —. 
equal shares, hold the said properties in possession and enjoyment by right Lord 
of inheritance, and shall maintain intact and continue the service of the esta- Mecnaghten 
blished deitios and the ancostral rights according to the practice heretofore 


obtaining”. iN : 

The difficulty, so far as there is any difficulty in construing 
the will, is occasioned by the bequest to the after.born sons 
of the testators’ two sisters which has been taken to include 

~ ~nephews born after the testator’s death. It may perhaps be 
doubted whether the will properly construed gives rise to the 
question on which so much argument has been expended. If 
an English will expressed in similar terms were before an 
English Court it would probably be held that the gift to after 
born chijdren was confined to children coming into existence 
between the date of the will and the testator’s death.. There 
is nothing in the circumstances in which this will was made, 
though the testator died the next day, to render that view im- 
probable, for he expressly provides that if he recovers the will 
shall hold good unless altered. + The real doctrine of the 
“-~rt,” says Wood, V. C., in Mann v. Thompson (1) 
f s that when children arè mentioned in a will that means prima facie, if 
tervening interest be given, that which is considered to be the testator’s 
- meaning in the case of a gift to individuals, namely, those who may be living 
at the death of the testator, If the gift be not immediate it may be that he 
intends to include all those children who may be living at the time of distribu- 
tion, and the Court judges of the intention in this respect from the whole 
scope of the will.” 

The rule is not altered by the addition of words of futurity 

yp: if the gift be to children “born and to be born” or to 
children “ begotten and to be begotten.” In accordance with 
this rule a gift expressed to be to a daughter and her husband 
and “their child now existing and also the other children 
which may hereafter be procreated ” was held by this Board 
‘to be limited to children born between the date of the will 

_- end the testator’s death. Dias v. De Livera(2). The fact 

» that this rule is a rule of convenience is some reason for apply- 
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ing it to Hindu wills, and an additional reason may be fo] 
in the well-known doctrine of Hindu law that a gift to a 
object not in existence is absolutely void. But however this 
may be, it has been assumed throughout that the testator 
intended children born after his death to be included in the 
gift. And their Lordships propose to deal with the case on 
that assumption. ’ 

It will be convenient at the outset to dispose of a point 
suggested by the words “by right of inheritance.” It was 
said that there was really no bequest in favour of the nephews, 
and that so far as they were concerned the will only declared 
aright of inheritance. The High Court had no difficulty in 
rejecting that contention, and their Lordships are of the same _ 
opinion. Tt is not very easy to determine the proper mean- 
ing of the expression translated by the words “by right of 
inheritance.” The learned Chief Justice explains that the 
literal translation should be “as after-takers,” and he adds 
that "it may be that the testator used the expression in the 
sense that the nephews would take with the sames incidents 
of proprietorship as heirs would.” Whatever the exact mean- 
ing of this doubtful expression may be, it cannot & their 
Lordships’ opinion have been inserted for the purpose of ren- 
dering meaningless words which had only just been used. 

Apart from this point the learned counsel for the appellant 
argued in the first place that there was no vesting until the 
death of the survivor of the mother and the widow. Thgir 
Lordships, however, thinkit is clear on the construction 
this will that the nephews were intended to take a vested 
transmitable interest on the death of the testator, thought... - 
possession and enjoyment were postponed. Whether it was 
the intention of the testator that on the birth of nephews 
after his death interests vested should be divested so as to let 
in such after born nephews is another question. - 

It was contended in the second place (and this of course was 
the principal contention) that the gift including, as it did, 
gift to persons not in existence at the time of the testator’s 
death was altogether void. 

Upon this question there has been, as the learned Chief 
Justice observes, a conflict of judicial opinion in India. But 
in their Lordships’ opinion the question was set at rest for all 
practical purposes by the judgment of Wilson, J., as he then 
wasin the case of Ram Lal Sett v. Kanai Lal Sett (8). 


(8) (1886) I, L. R. 12 Cal 663, 
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In that case the learned Judge disposed of the cases which P. O, 
had been treated in India as authority for introducing into the 1911 
construction of Hindu wills the rule commonly referred to as ew 
the rule in Leake v. Robinson (4). He showed that the rule Buagaparr 
was introduced into India owing to a mistaken analogy, and Barmanya 


at the end of a judgment which leaves nothing more to be said, Kast 
he stated that the should be “ prepared to hold as the general CIARAN 


rule that where there isa gift to a class, some of whom are or — 
may be incapacitated from taking because not born at the date M aie PA 
of gift or the death of the testator as the case may be and 
where there is no other objection to the gift, it should enure 
for the benefit of those members of the class who are capable 
of taking”. 
In that conclusion their Lordships agree and they are glad 
to have this opportunity of expressing their entire concurrence 
in the judgment to which they have referred. It would serve 
no useful purpose to recapitulate the learned Judge’s arguments, 
But there is one passage al page 678 to which there Lordships 
desire emphatically to call attention. Itis this:— 


“ It is no new doctrine that rules established in English Courts for construing 
English d@cuments are not as such applicable to transactions between natives 
of this country. Rules of construction are rules designed to assist in ascer- 
taining intention, and the applicability of many such rules depends upon the 
habits of thought and modes of expression prevalent amongst those to whose 
language they are applied. English rules of construction have grown up side 
by side with a very special law of property and a very artificial system of 
conveyancing, and the success of those rules in giving effect to the real 
intention of those whose language they are used to interpret depends not 
more upon their original fitness for that purpose than upon the fact that 
English documents of a formal kind are ordinarily framed with a knowledge 
of the very rules of construction which are afterwards applied to them, It 
is a very serious thing to use such rules in interpreting the instruments of 

‘Hindus, who view most transactions from a different point, think differently, 
and speak differently, from Englishmen, and who have never heard of the 
rules in question.” 


Their Lordships will humbly advise His Majesty that tins 
appeal should be dismissed. f 
The appellant will pay the costs of the appeal. 
Appeal dismissed. 
Solicitor for the appellant: G. C. Farr. 
Solicitors for the respondents: 7: L. Wilson & Co. 


(4) (1817) 2 Mer, 363. 
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[On appeal from the High Court of Judicature for the Nor th- Western Provinces, 
Allahabad.] 


Present : 


Lorp MACNAGHTEN, LORD ROBSON, SIR ARTHUR WILSON 
AND Mr. AMEER ALI. 


sa MUSAMMAT BHAWANI KUNWAR 


February 1. v. : 
KUNWAR HIMMAT BAHADUR.* 


Hindu Law—Paymeni by wife of her husbund’s debis during his life-time— 
Liability of the husband to pay the monies so yuid—Alienation of the hus- 
band’s property by his widow—Sutt tu sct aside such an alienation—Onus 
probendi. . 


A. Hindu widow alienated some immovable property, which had descend- 
ed to her from her deceased husband, After tho death of thesvidow, tho 
plaintiff-respondents, who succeeded to the estate of hor husband as his 
reversionary heirs, sued the appellunt, who was bho assignee of tho alieneo, 
to set aside the alienation, The appellant supported the alienation alleg- 
ing that the widow had paid the debts of her husband during his life-time 
and the alienation was made by the widow to discharge the debt duo from 
her late husband to herself on account of the payment so madd 

Held, that the onus lay upon appellant to prove that there was an 
-obligation on the part of the husband or his estate td pay the monies 
which were paid by his wife, 

Held (on the evidence) that the appellant had failed to prove any paon 
obligation and that the alienation must tbofore be set aside. 

Himmat Bahadur v. Bhawani Kunwar (1) wffirmed on this part of-the caso, 


Appeal from a judgment and decree of the High Court at 
Allahabad, dated the rst of May, 1908,: which set aside a 
decree of the Subordinate Judge of Saharunpur, in whose 
Court the respondents, as plaintiffs, instituted a suit for the 
recovery of property (described in the plaint) from the 
appellant, who was the principal defendant in the suit. The 
Subordinate Judge dismissed the suit with costs, but the 
High Court, on appeal by the plaintiffs, gave them a decree 
for possession of the property in dispute, provided that they 
deposited in Court, for payment to the defendant (appellant), 
a sum of Rs. 17,400 on or before the 1st of November, 1908. 

The main question for determination in the appeal was 
whether a sale deed, dated the goth of September, 1890, was 
binding upon the plaintiffs whose names appeared at the 





* Reported by J. M. Parikh, (1) (1908) I. L. B, 80 All 352, 
Barrister-at-law, London, 
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end of the following pedigree, as the sons of Saraswati Kun- 
war, who was the daughter of Musammat Mulo Kunwar :— 
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The material facts of the case as alleged by the plaintiffs, 


is as follows :— 


One Ishri Parshad, a resident of Bareilly, was the owner of 
considerable property. He had a son, named Sohan Lal, who 
died without leaving male issue. 
his widow obtained possession of his estate, which, after her 
death, passed into the possession of his daughter, Mulo Kun- 


war. 


Mulo-Kunwar was married to one Nityanand, by whom she 
had two daughters, named, Saraswati Kunwar, the mother of 
the respondents, and Naraini Kunwar. Nityanand died in 
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Saraswati Kunwar 


Naraini Kunwar: 


died without issue in 


He was married to 


died 25th March 


1889 


1902 
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Bakht p! ur 
Plaintiff. 


Himmat banacur 
Plaintiff 


On the death of the latter 
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P. O. 1878, and Mulo Kunwar, his widow, succeeded to the estate of 
1911 & Hindu widow in the property left by him. 
~ Naraini Kunwar died in 1889, Saraswati Kunwar on the 25th 
Musamuaar of March, 1902,and Mulo Kunwar on the 28th of February, 
BHAWANI y907, The appellants thus became the owners of the proper- 
pes ty of their maternal grandfather, Nityanand. 
HIMMAT In August, 1822, one Muhammad Ali Khan obtained two 
Banavur decrees for Rs. 23,348-3-0 and Rs. 17,300 respectively against 
—~ the said Ishri Pershad and his brother Khemanand. 

These decrees were executed against Ishri Pershad and Khe- 
manand, and, after their deaths, against their heirs upto 1866, 
and the properties belonging to the judgment debtors were sold 
by auction. It was found, however, that in execution of these 
decrees thé decree holder had realised a sum larger than the 
amount due under them. A suit was instituted to ascertain 
the excess, and eventually the High Court, in 1869, fixed the 
sum at Rs. 41,600. 

The heirs of Ishri Pershad and Khemanand then instituted 
proceedings to recover the money from the property of 
Husaini Begam, a daughter of the said Muhammad Ali Khan. 
On the 2oth of September, 1877, a village, named *Parewa, 
belonging to her, was sold, and purchased for Rs. 52,000 by 
one Mir Ahamad. After the confirmation of the sale, Mulo 
Kunwar, the heir of Ishri Pershad, and the heirs of Khema- 
nand, and one. Ram Sarup, the assignee of the interests of two 
of the heirs of Khemanand, realised Rs. 49,107 out of the sale 
proceeds of the village of Parewa on the 27th and 28th 
November, 1877, and deposited the same in the firm of Jadon 
Rai and Baldeo Pershad, which was owned by the said Ram 
Sarup. 

Out of the sum so deposited, Mulo Kunwar withdrew sums 
amounting to Rs. 21,475 by instalments, and of the moneys 
so received she applied Rs. 17,612, to the payment of the 
debts due by her husband Nityananda in his life-time. 

As the result ofa suit brought by one Altaf Ali Khan, 
the sale of the village Parewa was set aside on the 30th of 
January, 1878, and thereupon Mur Ahamad applied to the 
Court for the return of his purchase-money. His applica- 
tion was granted on the zoth of December, 1878, and he 
then proceed against the property which Mulo Kunwar had 
inherited from her father and her husband. 

Nur Ahamad realised a part of his claim, but a balance of 
Rs. 21,967-6-6 remained due to him, for the payment of which 
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sum Mulo Kunwar was held tobe liable. This, at the instance 
of Mulo Kunwar, was paid by one Jiwan Sahai to the sons 
of Nur Ahmad in May, 1885. 

Mulo Kunwar thus incurred a debt to the said Jiwan Sahai, 
and, to pay it, she, on the 30th September, 1890, sold to him, 
for Rs. 17,665, the property in suit, consisting of shares in two 
villages, named Yusufpur Malsai and Deora Shekhpur, which 
she had inherited from her husband. 

On the 9th of February, 1892, Jiwan Sahai and Banku 
Bihari Lal, a co-sharer of his, sold the whole village of Yusuf- 
pur and two-thirds of the village Deora Shekhpur to Bhawani 
Kunwar, the present appellant, for Rs. 30,000. The property 
sold included the property in dispute, and the share of Jiwan 
Sahai in the sale proceeds was Rs. 17,400. Bhawani Kunwar 
paid Rs. 15,000 of the purchase-money at the time of the sale, 
and by a deed, dated the 11th of February, 1892, hypothe- 
cated the property to Jiwan Sahai to secure the payment of 
the balance. From time to time she paid portions of the 
mortgage debt with interest, and, after the death of Jiwan 
Sahai, in 1893, eventually deposited Rs. 5,456-10-3 in Court 
for payment to his representatives. 

On the 12th of December, 1904, the respondents, as plain- 
tiffs, brought the present suit, and in their plaint, after reciting 
the facts above mentioned, they stated that they were the 
heirs of their maternal grand-father, Nityanand, and that 
the sale of the property left by Nityananda was made by 
Mulo Kunwar without legal necessity, and was, therefore, void 
as against them, and that they were entitled to a decree for 
proprietary possession there of. They also alleged that for 
the payment of Rs. 21,815-6-6 the heirs of Khewanand alone 
were liable. 

The said Bhawani Kunwar was made the principal defendant 
in the suit, and in her written statement, dated the 28th of 
February, 1905, she pleaded inter alia that the heirs of the 
said Jiwan Sahai were necessary parties to the suit; that the 
suit was barred by limitation and by the principle of estoppel, 
that the debts due by Nityanand were paid out of the sale 
proceeds of the village Parewa, and that Mulo Kunwar was 
entitled to sell the property of Nityanand to discharge his 
debts ; that the said sale of goth September, 1890, was binding 
upon the plaintiffs; that the plaintiffs and the said Jiwan 
Sahai were the members of a joint Hindu family, and as such 
were benefited to the extent of the funds realised by the sale 
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effected by Jiwan Saha ; and that the plaintiffs were, therefore, 
bound by that sale. On the 3oth of March, 1905, the heirs of 
the said Jiwan Sahai were made parties to the suit as defendants. 

The Subordinate Judge framed the following, among other, 
issues for trial :— 

8 Was the estate of Khemanand alone liable for the sum of Rs. 21,815-6-6 
caused to be paid by Musammat Mulo Kunwar through Jiwan Sahai for dis- 
charge of Nur Ahmad’s decree, or was Ishri Parshad’s estate also liable for it P 

4 Wore any debts of Nityanand, and, if any, of what amount, repaid by 
consideration money of the gale-deod of soth September, 1890, executed by 
Mulo Kunwar in favour of Jiwan Sahai, and what effect has this fact on the 
alienation of Nityanand’s property, which is tho subject matter of the suit? 
What are the plaintiff’s liabilities under tho decd P 

The evidence in the case for the most part consisted of the 
depositions bf six witnesses called by the principal defendant, 
and of documentary evidence filed by her. On the 1rth of 
August, 1905, the Subordinate Judge delivered his judgment, 
by which he ordered that the plaintiffs claim should be dis- 
missed with costs. On the third issue he held that under the 
decree of the High Court, dated 25th of N ovember, 6884, the 
estate of Ishri Pershad was liable for Rs. 21,815-6-6. With 
reference to the fourth issue he found that, although tH debts 
due by Nityanand were paid off by Mulo Kunwar during his 
life-time from her share of the sale proceeds of the village 
Parewa, yet the plaintiffs were bound by the sale. A formal 
decree giving effect to his judgment was drawn up in due 
course. 

The plaintiffs appealed to the High Court at Allahabad from 
the decree of the Subordinate Judge. The appeal was heard 
by two learned Judges of the Court, who, on the rrth of 
December, 1907, referred, under s. 566 of the Code of Civil 
Procedure, the three following issues for trial to the Court of 
the Subordinate J udge :— 

1. At the date of the sale to Musammat Bhawani Kunwar and the receipt 
of the purchase money, were tho plaintiffs and Jiwan Sahai mombers of a joint 
Hindu family P 

2. If the family was not joint at that time, or had ceased to be joint since 
that time, to what share of the joint estate did tho plaintiffs become entitled 
on separation P : i ; 

3. Did the plaintiffs receive any, and, if so, what, bonofit from the pur- 
chaso made by Musammat Bhawani Kunwar from Jiwan Sahai P , 

The findings of the Subordinate Judge on these issues were 
as follows :— 


He held (1) that the plaintiffs and Jiwan Sahai were’ joint 
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on the date of the sale to Bhawani Kunwar and the receipt. of 
the purchase money. 

(2) That, according to the plaintiffs, separation took place 
in 1894 among all the members of the family, while, accord- 
ing to the defendant, only-one member of the family separated 
in 1897, and that the plaintiffs became entitled to one-eighth 
share in the joint estate on separation. l 

(3) That the plaintiffs were to be presumed to be benefited 
to the extent of one-eighth of the sale consideration of Rs. 
17,400, Í. €., Rs. 2,175. l 

To these findings the defendant objected that as the price 
was received while the family was joint, the Subordinate J udge 
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erred in finding that the plaintiffs were benefited to, the extent > 


of Rs. 2,175 only. 
At the hearing of the appeal on the return of the findings, 
it was urged on behalf of the plaintiffs (1) that as the payments 


which were made by Mulo Kunwar were made in the life-time 


of her husband, they could not come within the meaning of 
the term ‘*debt ” for the discharge of which his widow could 
lawfully sell the property she had inherited from him, and (2) 
that as the plaintiffs, on separation, were benefited to the 
extent of one-eighth of the price, they were entitled to recover 
the property in dispute on the payment of Rs. 2,175. 

The learned Judges held that the first contention was well 
founded, and decided that the plaintiffs, as heirs of Nityanand, 
were entitled to have the sale of his property to Jiwan Sahai 
set aside, but (overruling the second contention) they further 
decided that the plaintiffs, as members of a joint Hindu family, 


for the common benefit of which the whole consideration ot’ 


the sale by Jiwan Sahai was brought into the common purse 
of the family, were liable to refund the whole of it to Bhawani 
Kunwar. l 

In the result, the High Court allowed the appeal, set aside 
the decree of the Subordinate Judge, and ordered that the 
plaintiffs should obtain possession of the property in dispute, 
provided that they deposited in Court, for payment to Musam- 
mat Bhawani Kunwar, the defendant No.1, a sum of Rs. 17,400 
on or before the 1st of November, 1908. A formal decree 
giving effect to the judgment of the High Court was drawn up 
in due course. For a full report of the judgment see Himmat 
Bahadur v. Bhawani Kunwar). 


(1) (1908) L L. R. 80 All. 352. 
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P. O. From the said judgment and decree of the High Court the 
191] defendant No. 1 obtained leave to appeal to His Majesty in 
—~ Council 


oe W. A. Raikes, for the appellant :—It is the duty of a Hindu 
v. wife to pay her husband’s debts, and when she pays them 
Konwar she becomes his creditor. After the death of her husband, 
Hraaat she is entitled to reimburse herself and to sell her deceased 
BAHADUR hushand’s property, which has descended to her, for that 
purpose. There was necessity for alienation in this case. 
The respondents, who object to the alienation, are the 
sons of the deceased husband’s daughter, who consented 
to the alienation. The daughter was the next reversioner 
at the time and when an alienation is made with the 
consent of the next revesioners it is binding on the actual 
reversioners: Succaram Morarjt Shetay v. Kalidas Kalianji 
(1); Chimnaji Govind Godbole v. Dinkar Dhondey Godbole (2) 
Karim-ud-din v. Gobind Krishna Narain(3); and Raj Bullubh. 

sen v. Oomesh Chunder Rooz(4). 

De Gruyther, K.C., with G. E. A. Ross, for the respéndents :— 
The daughter was joined in the alienation because certain 
properties were held inher name asa benamidar. She had 
no interest in them adverse to that of the widow. The deed 
of sale conveys only the property left by Nityanand. A 
widow is authorized to discharge her deceased husband’s 
debts on religious grounds, and in order to justify any aliena- 
tion made to pay them it must be shown that he died in debt: 
Mayne on Hindu Law and Usage (17th ed.), pp. 850 and 633. 

[Mr. AMEER ALI:—If the debt is due to the wife, should 
she, when she becomes a widow, not discharge it? ] 

She should, if it is found that her deceased husband died 
indebted to her. The burden of proving such an indebtedness 
is on the appellant: Sham Sunder Lal v. Achhan Kunwar(s). 
But here Mulo Kunwar discharged, in fact, the liabilities in- 
curred by her husband for the benefit of her own estate, 
which she inherited from her grandfather. This did not create 

- her a creditor of her husband. Again assuming that she paid 
her husband’s debts, such a payment does not imply a contract 
on the part of her husband that he should repay the amount. 
The mere fact of the payment by the wife of her husband’s 
debts, does not imply in law a contract that the husband is 





(a) (1894) I. L. R. 18 Bom. 681. (4) (1378) L. L. R. 5 Cal. 44, 
(2) (2882) I. L, R. 12 Bom. 320. (5) (1898) L. R. 25 I. A., 183, ab p. 191. 
(a) (1909) L. R. 26 I. A. 138. 
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bound to repay the amount to his wife. It is contended that P. C. 
the consent of the daughter to the alienation is binding on 1911 
the respendents. But the daughter had only a life interest, =~ 
and the consent to be binding on them must be the consent of Musasmat 
a male reversioner. Buawant 
Raikes replied. ice B 
The judgment of their Lordships was delivered by HIMaat 
BAHADUR 


Lorp MACNAGHTEN.—The facts of this case are very ~~~ 
complicated in detail, but it seems to their Lordships that 
judgment can be given in a single sentence. 

The appellant has not proved that there was any obligation 
onthe part of Nityanand or his estate to pay the monies 
which were paid by his wife. The obligation lay upon the 
appellant to prove that there was such liability, and she has 
not satisfied it. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be dismissed, and the appellant will 
pay the costs. 

Appeal dismissed. 

Solicétors for the appellant : T. C. Summerhays & Son. 

Solicitors for the respondents: Ranken Ford, Fordothester. 





[On appeal from the High Court of Judicature for the North-Western Provinces, 
Allahabad.] 


Present : 


Lorp MACNAGHTEN, LORD ROBSON, SIR ARTHUR WILSON 
AND Mr. AMEER ALI. 


MUSAMMAT HANIF-UN-NISA 


v February 14. 


_CHAUDHRAIN FAIZ-UN-NISA.* 


Evidence—Extrinsie Evidence—Document—Evidence admissible to show that a 
document purporting to be a deed of sale is in reality a deed of gift, 


Extrinsic evidence is admissible for the purpose of showing that a 
document, which purports to be, and on the face of it is, a deed of 
gale is in reality a deed of gift. 

Paiz-un-nisa v. Hanif-un-nisa (1), reversed, 


—————— a a os oboe. 
* Reported by J. M. Parikh, Barrister- (1) (1905) I. L. R. 27 All. 612, 
at-Law, London, > 


392 THE BOMBAY LAW REPORTER, (VOL, XIU. 


P. 0. APPEAL against a judgment and decree of the High Court 
i911 fJ udicature for the N orth-Western Provinces at Allahabad, 
=~~ datedthe ryth April, 1905, which reversed a judgment and 

Haxrr-uN- decree of the Additional Subordinate Judge of Aligarh, dated 
oe the 5th November, 1902, who had dismissed the first respon- 

Farz-ux- dent Choudbrain Faiz-un-Nisa’s suit. 

NISA The principal questions for determination on the present 
“~~ appeal were: First, whether a deed of sale, dated the 27th 
September, 1889, executed by the plaintiffrespondent, in 
favour of the appellants, Musammat Hanif-un-Nisa and 
Musammat Bashir-un-Nisa, and another, embodied a genuine 
transaction, or is merely a fictitious deed ; and, secondly, 
whether or not the appellants should be allowed to give 
parole evidence for the purpose of showing that the execu- 
tant of the aforesaid deed, which purported to be, and was, 
a deed of sale on the face of it, did not intend to take the 
purchase-money specified therein from the vendee. 
The following pedigree will explain the relationship of the 
parties referred to in the proceedings : . 


Chandhbrain Faizannisa (Plaintiff), . 


| | 
: 
oo 


Abdul Ghafur Khan Abdul Shakar Khan Kulsum 
(dead) Hanifunnisa 
Defendant No. 1 


Ibrahim Ali Musammat 
Defendant No. 3. Bashirunnisa 
Defendant No, 2. 

Chaudhrain Faizunnisa inherited considerable proper- 
ty from her father and mother in 1878, and from her 
husband in 1885, and from her brother, named Azam Ali - 
Khan, in 1888. Her eldest son, Abdul Ghafur Khan, died in 
1889, and her daughter, Kulsum, died in 1886. Her Son 
Abdul Shakur Khan, who was about 25 years old in 1889 
took to evil ways of living, and became a spendthrift. 
He harassed his mother, Faiz-un-Nisa, for money 
for all sorts of extravagance. Her estate was already 
heavily incumbered with debts. With a view to pro- 
tect her property Chaudhrain Faiz-un-Nisa executed a 
fictitious deed of sale, dated the 27th September, 1889 
ofa considerable portion of her property in favour of 
Musammat Hanif-un-nisa, Musammat Bashir-un-Nisa, and 
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Ibrahim Khan in three equal shares for the sum of Rs. 60,000. 
She executed the sale deed.on the advice of her Karindas 
(agents), who assured her that the vendors were her children, 
and that they would not cheat her. The ages of the said 
vendors were about 16,8 and 7 years respectively. On the 
basis of the aforesaid sale mutation of names in the Revenue 
Records was effected in favour of the vendees. But upto 1895 
the vendor, Chaudhrain Faiz-un-Nisa, remained in actual 
possession of the property sold anddealt with it as her own 
property. In 1890, Chaudhrain Faiz-un-nisa made a gift of 
Zemindari property of the value of about Rs. 49,000 to 
Musammat Hanif-un-nisa, and again, in 1892, she sold same 
property to Musammat Hanif-un-nisa for Rs. 9,000, and made 
a gift of the said purchase money to the said vendor. She 
also gave some valuable property to the said Ibrahim Khan 
in 1892. In her absence from home in 1895, her general atto- 
rney, Manlabad Khan, married her daughter, Musammat 
Hanif-un-nisa, who was then the divorced wife of one Sher 
Khan. That fact displeased her. Musammat Bashir-un-nisa 
also marritd Manladad Khan’s brother, Walidad Khan. The 
result was that both Musammat Hanif-un-nisa and Musammat 
Bashir-un-nisa separated from their mother and commenced 
to deal with the property they had fictitiously purchased in 
1889 as independent owners, 

The plaintiff-respondent, Chaudhrain Faiz-un-nisa, instituted 
the present suit on the 5th September 1901,in the Court 
of the Subordinate Judge of Aligarh, against Musammat 
Hanif-un-nisa, Musammat Bashir-un-nisa and Ibrahim Khan, 
and several transferees from them. In her plaint she stated 
the facts set forth above and prayed fora declaration that 
the deed of sale, dated the 27th September, 1889, was of 
no effect against her. She claimed possession of the property 
fictitiously conveyed under the said deed of sale together with 
mesne profits; and, in the alternative, recovery of Rs. 60,000 
with interest in the event of the Court refusing to give hera 
decree for possession. 

The principal defendants pleaded, among other things, that 
(1) the plaintiff did not intend to take the purchase-money 
mentioned in the said deed of sale; (2) the suit was barred 
by time; and (3) the plaintiff was estopped from setting up 
her claim by her conduct. The other defendants pleaded 
that they were dona fide transferees for value from ostensible 
owners. 
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It was admitted that no consideration passed under the 
deed of sale of the 27th September, 1889, which ‘was in the 
usual form, and after the usual recitals proceeded as follows :— 
“The sale is lawful, legal, valid, unconditional, irrevocable. 
I received the entire sale consideration aforesaid in full from 
the vendors aforesaid and brought it in my use and enjoyment. 
Not a single shell out of the sale consideration entered in this 
document as payable to me, the executant, remains unpaid 
by the vendors. Ihave removed my possession from the 
aforesaid property sold, specified below, and made them 
owners in possession like myself. Now I and my representa- 
tives have no longer any claim or right Lo the property sold 
and the consideration thereof.” 

The Additional Subordinate Judge framed a number of 
issues, but the issue material for the present appeal was 
No. 9, which was.:—Were the deeds of sale and gift fictitious, 
executed only with a view to defend the property, leaving 
the plaintiff still owner ?” 

The Additional Judge delivered his judgment on the sth 
November, 1902. He wasof opinion that natural love was 
the real consideration for the aforesaid deed of sale, and that 
it was, therefore, not fictitious, but “a real conveyance by 
which ownership with possession was transferred.” He also 
held that the plaintiff was estopped from claiming any relief 
against the transferees. He accordingly passed a decree dis- 
missing the plaintiff’s suit with costs. 

The plaintiff submitted to that part of the said decree which 
concerned the transferees but appealed against the rest to the 
High Court. The appeal was heard by Sir John Stanley, 
C. J, and Sir William Burkitt, J., who delivered their judg- 
ment on the 17th April, 1905. They were of opinion that 
the defendants were precluded by the provisions of section 
92 of the Indian Evidence Act (I of 1872) from giving parole 
evidence for the purpose of showing that the aforesaid deed 
of sale was in reality intended by the executant to bea deed 
of gift. They held that the question before them was con- 
cluded by a decision of their Lordships of the Privy Council 
in the case of Batkishan Das v. Legge.) They accordingly 
allowed the appeal and reversed the decree of the Additional 
Subordinate Judge. They did not, however, give a decree to 
the plaintiff for possession of the property; they gave her a 
decree for Rs, 60,000 with interest from the date of the decree, 

(1) (1899) L. R, 27 I. A, 58; 2 Bom. L, R, $23. 
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and declared her entitled to a charge for the decretal amount 
on the property in the hands of the three: principal defen- 
dants. Fora full report of the judgment see Faiz-un-nisa v. 
Hanif-un-nisa. (2) . 

By a deed of sale, dated the 22nd November, 1905, the said 
Chaudhrain Faiz-un-nisa sold the aforesaid decree of the 
High Court to the second respondent, Lala Bansidhar. 

Against the said decree of the High Court, two out of the 
three principal defendants, namely, Musammat Hanif-un- 
nisa and Musammat Bashir-un-nisa preferred the present 
apeal to His Majesty in Council. 


W. A. Raikes, for the appellants, submitted that the case 
of Balkishen Das v. Legge (2) was entirely a different case and 
did not apply to the facts of the case under appeal. The 
deed of the 27th September, 1889, was, as was clear from the 
evidence on record, a deed of gift, because it conveyed the 
property for the consideration therein stated, and, if the con- 
sideration was not paid, it proved that it was a deed of gift. 
The High Court was wrong in not considering the evidence, 
which was before it. 

Their Lordships stopped Mr. Raikes and called upon De 
Gruyther to argue this point. 


De Gruyther, K.. C, with Dube, for the respondents.— 
It is conceded that the recital of the payment of the con- 
sideration money was not true. Weare entitled to show 
that the consideration has not passed. It is a deed of sale on 
the face of it and the consideration, if not paid, must be paid. 

(Mr. AMEER ALI.—The contention is that it isa deed of 
gift in the guise of a deed of sale.] 

It is contended that the case comes within s. 92 of the 
Indian Evidence Act (I of 1872), proviso (6), and that evidence 
is admissible to show that the plaintiff is estopped from 
setting up her alternative claim by her conduct. 

(Mr. AMEER ALI.—Are the defendants not entitled to show 
by the conduct of the plaintiff that the consideration was 
never intended to be paid ?] 

I concede that they are. One can show that the deed ‘was 
not intended to operate at all, but cannot show that it is 
intended to operate in a different manner. There would have 
been no difficulty in this case but for the pleadings, whereby the 
plaintiff says that the deed was not intended to operate at all. 


(1) 1905) 1. LR. 27 All, 612. (2) (1899) L. R. 27 L A, 58; 2 Bom.L, R. 529. 
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v. í 
Patz-0n- Raikes was not called upon to reply. 
NISA 
— The judgment of their Lordships was delivered by 
LorD MACNAGHTEN.—Their Lordships think the decree 
appealed from cannot be sustained. They are of òpinion that 
the proper course will be to remit the cases to the High 
Court to be dealt with on the evidence, and they will humbly 
advise His Majesty accordingly. The costs of the further 
hearing will be costs in the cause. As the appellants have 
been successful upon the point of law, they will have their 
costs of the appeal incurred in England. 
Appeal allowed. Case remanded. 
Solicitors for the appellants: Z. C. Summerhays & Son. 
Solicitors for the respondents: Barrow, Rogers and Nevill. 
i 4 
[On appeal from the High Court of Judicature at Fort William in Bengal.] 
Present: 
Lord MACNAGHTEN, LorD MERSEY, LORD ROBSON, SIR 
ale ARTHUR WILSON AND MR. AMEER ALI. 
Nov, 4, 8,9, . 
ee DAMODAR NARAYAN CHOWDHRI 
-~ , anO 
February 1. DALGLIESH.* 


Bengal Tenancy Act (VILI of 1885), Section 5, sub-section? 5, Beos. 45 and 116 
—Proprietor’s private land— Occupancy rights—Notice to quit—Presump- 
tion as to Tenant's status—Case dealt with at the trial on admission of fact— 
Appeal Court going behind such an admission. + 


The plaintiffs brought the suit to recover possession of two areas of a 
land, one larger and the other smaller, As to the larger area the defen- 
dant pleaded that he had acquired occupany rights in it; ho, however, 
admitted at the trial that the smaller area was the proprietors’ private 
land, and the cage in respect thereof proceeded and was dealt with oe the 
Subordinate Judge on that admission : 

Held, affirming thé decree-of the High Court, that the larger area was not 
the proprietors’ private land, with the consequénce that there was nothing 


* Reported by J. M. Parikh, Barrister-at-Law, London. 
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in s. 116 of the Bengal Tenancy Act (VIII of 1885) to preclude the acquisi- 


tion by the defendant of occupancy rights, and that such rights had . 


accordingly been acquired and the suit in respect thoroof must be dis- 
missed, 
Held, algo reversing the decree of the High Court, that the learned Judges 


of that Court erred in going behind the defendant’s admission and re-open- Dara 


ing the question whether the smaller area was the private land of the pro- 
prietors; that the Subordinate Judge was right in holding that the smaller 
area was the propristor’s private land within the meaning of the said s, 116, 
and that, therefore, under that section no occupancy rights could be acquired 
and that s, 45 of the Bengal Tenancy Act, requiring notice to quit, had no 
application to the case ; and thatthe suit in respect of the smaller area 
must be decreed. - 

Held, further, that the presumption laid down in s, 5, sub-sec. 5 of the 
Bengal Tenancy Act applies to a case where there is no finding of fact 
to exclude that presumption under the terms of the clause. 

Bengal Indigo Company v. Mohunt Roghubur Das (1) explained. 


APPEAL from a judgment and decree of the High Court at 
Calcutta (May 17, 1905) reversing a judgment and decree of 
the Court of the Subordinate Judge of Mozufferpore (Sep- 
tember 18, 1903). 

The subordinate Judge decreed the appellant’s suit, but 
the High Court, on appeal, dismissed it. The suit was filed 
on the 30th November: Igo1,in the Court of the Subordi- 
nate Judge of Mozufferpore, and by it the appellants claimed to 
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eject defendant No. 1 since deceased, whose estate and interest - 


were now represented by the respondents, from two parcels 
of land, viz., (1) 156 bigahs, 19 cattahs and sdhurs, and (2) 25 
bigahs and 7 dhurs in the village of Ballipura Parsram, and to 
recover certain compensation and mesne profits. 
The grounds upon which the appellants based their claim 
were shortly as follows :— 
That Mouzah Ballipura Parsram was a permanently settled 
revenue paying estate, of which their ancestors, and after- 
_wards the appellants, were the proprietors of a half-share 
and that by a government datwara or partition in the year 
1295 (F.) certain defined portions were allotted to them. 


That -313 bighas, 18 cottahs, ro dhurs of land in the said 
village, which had originally been in the Kasht possession of 
the proprietors, were leased for stated periods (with or with- 
out Zurpeshgi) to the proprietors of the Hathowrie Indigo 
concern, of which Bandhar was an out-factory, and in the 
district of which the said lands were situate. 


(2) (2896) D, R. 27T, A, 158, at p. 166. 
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P. O. That the said lands were in the leases and other documents 
1911 « always treated as the Zerait or Kasht lands of the landlords 
~~ and that the proprietors of the factory were never Kashtkar, 

Damopar or raiyats thereof. 
v. That the Kast lease of the appellants’ half-share, i. e., of 
Datoak 156 bighas, 19 cottahs and 5 dhurs, being parcel No. 1 above 
mentioned, was dated 28th October, 1891, and was for a term 
of fourteen years, up to the year 1308 (I), ie., 1901, which 
had expired. 

That, during the currency of the said lease, a Cadastral 
Survey by the Government’ was made of the said village, 
and the said Indigo factory claimed that the 313 bighas, 28 
cottahs and ro dhurs was its Kasht land, a contention which 
the appellants resisted. That the Assistant Settlement Officer 
decided on the 17th July, 1899, that the lands were not the 
factory’s Kasht, but its Bakasht. That, thereafter, the appellants 
received a notice from the Settlement Officer, alleging that the 
records of the proceedings had been lost and, notwithstanding 
their objections, on an application made by defendant No. r 
who had beena co-owner of the said Hashowrie Indigo 
concern, and who obtained ina partition, the said Bandéhar out- 
factory allotted to him as his share, the cases’ were heard de 
novo, and, on the 18th April, 1900, the Settlement Officer 
ordered that the lands. were to be entered as Kasht kaemi of 
the said defendant No. 1, and the Record with the said entry 
was finally published on November 30, 1900. 

That the said proceedings of the Settlement Officer were 
illegal and without jurisdiction and his decision wrong. 

That the appellants had also leased to the defendant No. I, 
25 bighas and 7 dhurs, parcel No. 2 above mentioned, for a 
term of 10 years up to the year 1308(F) (1901), under a 
pottah, dated the roth February, 1892, and the defendant 
never acquired any Kasht right therein. 

That in the said pottahs of the 28th October, 1891, and 
1oth February, 1892, it was agreed that after the expiry of 
the terms, whatever land remained under indigo in the 
beginning of 1309 (F) (1901), the lessee would pay compensa- 
tion for and would give up possession after cutting the indigo. 

That in Assin, 1309 (F) (September—October, 1901), after 
the indigo was finally cut, the appellants demanded posses- 
sion which the defendants refused. : 

The defendant No. 1 filed a written statement on the 4th 
February, 1902, in which he pleaded, inter alia, that the suit 
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_ was not tenable without a legal notice to quit being first 

served on him; that the land in question had been held by his 
predecessors in title and by him under Kasht or direct cultiva- 
tion for over 50 years, and they had acquired a right of occu- 
pancy therein ; that as regards the 25 bighas and 7 dhurs of 
land, being parcel No. 2, he did not claim similar rights, but 
submitted his right to a legal notice to quit; and that the 
order of the Settlement Officer of the 18th April, 1900, was 
final and binding. 

Among the issues settled were the following :— 

(2) Is the suit maintainable for want of notice to quit? 

(3) Are the lands in Suit the Zerait of the plaintiffs or their 
predecessors, and were they ever in Kasht possession of the 
same? s 

(5) Are the plaintiffs entitled to Kasht possession or to 
mesne profits? 

(6) Is the order of the Settlement Officer of the 18th 
April, 1900, illegal and invalid ? 

On the, 18th September, 1903, the Subordinate Judge of 
Mozufferpore held that notice to quit was not necessary, 
that on he true construction of the various leases the lands 
in suit formed the Zerait of the appellants, and that, there- 
fore, the defendants could not acquire a right of occupancy 
therein, that some of the said lands were not the Zerait of 
the appellants, the Hathowrie Indigo concern and the de- 
fendant No.1 had no interest in the said lands as raiyats, 
but were tenure holders, and had, therefore, acquired no 
occupancy rights therein—and he made a decree in favour of 
the appellants for Kasht possession of the said lands, for 
compensation and for mesne profits. 

The High Court held that upon the evidence the expres- 
sion “Zerait Ballipura’’ in the leases referred to the lands 
‘held as zerait by the factory, that there was no evidence to 
show that the lands were ever in the khas possession of the 
appellants or their ancestors, and it being an admitted fact 
that the proprietors of the factory have been in successive 
possession of the land for purposes of indigo cultivation since 
1837, that the indigo “erait or lands in question do not come 
within the definition of a proprietor’s private land under 
s. 120 of the Bengal Tenancy Act. On the issue as to 
whether the defendant No. 1 was an occupancy raiyat of 
the said parcel No.1 of 156 bighas, 19 cottahs and 5 dhurs, 
the High Court held that the leases ynder which the same 
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P. © had been held were not mere zurpeshgi leases, that the Road 
1911 Cess Returns (Ex. E1—E8) showed that the appellants had 
~~ themselves described the factory as cultivating raiyat, and 
Daxopar . that the long-continued possession of the lands as zerait of 
v. the factory raised an irresistible conclusion that the defen- 
Darerrest dant was a raiyat entitled to grow indigo, &c. It was further 
~~ held that the presumption arising under s. 5 (5) of the 
Bengal Tenancy Act as to the defendants being a tenure 
holder had been amply rebutted, and that under the circum- 
stances it was unnecessary to decide whether he was an 
occupancy raiyat; that he was in any view a raiyat of ten’ 
years’ standing and was holding over, and that he could not 
be ejected until his tenancy of the larger parcel had been 
determined by a notice to quit, which admittedly. had not 
been done. That similarly with regard to the smaller area, 
no notice to quit had been given and the defendants’ tenancy 
had not been determined. In the result the appeal was 

allowed and the suit dismissed with costs. 
The‘ appellants, thereupon, appealed to His Majesty in 

Council. 


K. Brown, for the appellants.—Both parcels of aiid in 
question are Zerait or Khudkhashi land of the appellants, and 
the respondents cannot acquire rights of occupancy in res- 
pect of them, and, they being held under leases for a term 
of years, the appellants are not required to give the 
respondents, who are not ryots, any notice to quit 
under s. 45 of the Bengal Tenancy Act (VIII of 188s): 
s.116. The respondents have held possession of the lands 
not as ryots, but as tenure holders within the meaning of 
the Bengal Tenancy Act. With regard to the larger area 
the respondents must be presumed to be tenure-holders: 
Bengal Tenancy Act, s. 5, clause 5, and Bengal Indigo Com- 
pany v. Mohunt Roghubur Das). Under the circumstances 
of this case and under the Bengal Tenacy Act, s. 120, sub- 
section. 2, this areais the Zerait of the appellants. With 
regard to the smaller area the respondents have admitted 
that it was the Zerait of the appellants, and the High Court 
erred in going behind that admission. Further, the respon- 
dents are not entitled to retain possession contrary to the 
terms of the leases ofthe 28th October rgor, and roth’ 
February, 1902. Reference was also made to the Cess Act 


(1) (1896) L, R. 23 I, A. 158, at p. 166, 
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( IX of 1880, B. C.) as amended by the Cess (Amendment) P. ©. 
Act (11 of 1881), s.4 for the definitions of ‘cultivating 1911 
raiyat’ and ‘tenure,’ s. 41 (2), and s. 42 (3). =~ 


De Gruyther, K. C., and A. M. Dunne, for the respondents :— =e a 
The respondents had occupancy rights long before Act VIII of Danatissx 
1885 was passed and they cannot be ejected at all. If they — 
are not occupancy tenants, they are cultivating raiyats and 
cannot be ejected unless a notice under s. 45 of Act VIII of 
1885 is given before the institution of the suit. “The only 
‘test of ryoti interest is to see in what condition the land was 
when the tenancy was created. If ryots were already in 
possession of land when the interest was created, and the 
interest was a right not to the actual physical pogsession of 
the land, but to collect the rents from the ryots, the interest 
is not ryoti. If on the other hand the land was jungle or un- 
cultivated or unoccupied, and the tenant was let into physical 
possession of the land, the interest would be ryoti and the 
nature of that interest would not be altered by the fact of the 
tenant subsequently subletting to under-tenants”: Durga 
pian | Ghose v. Kalidas Dut) and Laidley v. Gour Gobind 
Sarkar(2), The original lessees were ryots in this sense and 
under the Bengal Tenancy Act, and the respondents, who claim 
their title through them, cannot be ejected without a notice, 
There is no evidence to show that the land was ever cultivated 
by the Jand-lord, and the first time when the lease was given 
in 1891 after the passing of Act VIII of 1885, the landlord 
was not cultivating the land himself. The land was not, 
therefore, the private land of the landlord under s. 120 of Act 
VIII of 1885. ; 

(Mr. AMEER ALI referred to Ram Khilawam Roy v. Samboo 
Roy (8).] 

The respondents are not mortgagees, but they are ryots and 
as such have held the land for a number of years. The case 
of Bengal Indigo Company v. Mohunt Roghubar Das (4) has, 
therefore, no application to the circumstances of this case. 
The presumption under Act VIII of 1885, s. (5), with regard to 
. the larger area that the respondents are tenure-holders is 
amply rebutted by the evidence, which establishes that they 
areryots. Reference was also made to the Bengal Tenancy 
‘Act (VIII of 1885), ss. 5 (1), 25, 44 and 188; the Bengal Cess 
Act (IX of 1880, B. C.), s. 14 and Schedule A, Part II; Act X 
(1) (1881) 9 O. L, B. 449, at p. 451. ` * (3) (1898) 2 C. W. N. 758, 

(2) (1885) L L. R. 11 Cal, 501, ab p. 506, (4) (1896) L. R, 23I. A. 158, at p, 165, 
B 5] 
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P. O. of 1859, ss. 6 and 106; and Glossary of Indian Terms by 
Wilson, pp. 565 and 567, for the meanings of the terms ‘Zar- 

1911 Hears) 

~~  peshgi’ and ‘Ziraat. 


DaworsR Brown, in reply, further referred to the Bengal Tenancy 
r: Act (VIII of 1885), ss. 48 and 85 and Gokul Mandar v. Pud- 
DALGLIISH 
——- Mmanund Singhi). 
The judgment of their Lordships was delivered by 


SIR ARTHUR WILsoN.—This is an appeal from a decision of 
the High Court of Bengal, which reversed that of the Subordi- 
nate Judge of Tirhut. The suit was brought to recover posses- 
sion of two areas of land, one containing 156 bighas and a 
fraction and the other 25 bighas and a fraction. The ground 
of the suit as to each plot was that the plaintiffs were the 
proprietors of the laud and the substantial defendant Dalgliesh 
had been their tenant, that the tenancy had expired, and that 
the plaintiffs were in law entitled to recover the land. The 
now respondents represent Dalgliesh. There is no doubt of 
the fact that the plaintiffs were proprietors as they alleged, 
and no doubt that Daigliesh was their tenant, and ny doubt 
that the leases under which Dalgliesh held had, according to 
their terms, come to an end. The defence as to the larger plot 
of land was that Dalgliesh had acquired occupancy rights in 
the land. There was a further defence, based upon section 45 
of the Bengal Tenancy Act, to the effect that even-if occu- 
pancy rights had not been gained, the claim must fail for want 
of the notice to quit prescribed by that section. As to the 
smaller.area the defence was based upon the latter of the 
two grounds alone. ; 

The first Court held with respect to both properties that 
they were the proprietor’s private lands within the meaning . 
of s. 116 of the Tenancy Act, and that, therefore, under that 
section no occupancy right could be acquired, and that s. 45, 
requiring notice to quit, had no application to the case. The 
High Court on appeal took a different view as to each of the 
areas, holding that neither of them was private land under 
s. 116, and dismissed the suit accordingly. 

The case stands quite differently with regard to the two 
areas. Asto the larger of these, their Lordships deem it. 
sufficient to say that, in their opinion, the learned Judges of i 
the High Court have correctly apprehended the law applicable 
to the matter, and their Lordships see no ground for doubting 
aa (1) (1902) L, B 29 I. A, 196, i =" 
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the soundness of the conclusion of fact arrived at by the 
learned J udges, to the effect that the larger atea was not the 
proprietor’s private land, with the consequence that there 
was nothing ins. 116 to preclude the acquisition by Dalgliesh 
of occupancy rights, and that such rights had accordingly 
been acquired. f 

With regard, therefore, to this larger plot, their Lordships 
are of opinion that the present appeal cannot succeed. 

With reference to the smaller area, the case stands on a 
wholly different footing. It appears from the judgment of 
the Subordinate Judge that at the trial before him it was 
admitted that those lands were the private lands of the pro- 
prietor, and that the case proceeded and was dealt with on 
the footing of that admission. Their Lordships are of opinion 
that as to this part of the case the learned Judges of the High 
Court were in error in going behind that admission and 
reopening the question whether that smaller area was the 
private land of the propietor. 

In the course of the argument stress was laid upon the case 
of Bengal Indigo Company v. Mohuni Roghubur Das), the 
ruling reied upon being that on page 166. Their Lordships 
think that case has no bearing on the present. In that case 
what was ruled was that the presumption laid down in 
section 5, sub-section 5 of the Bengal Tenancy Act applied, 
there being no finding of fact to exclude that presumption 
under the terms ofthe clause. In the present case there is 
such a finding, and their Lordships see no reason to question 
it. 

The result, in their Lordships’ opinion, is that this appeal 
should be disallowed so far as relates to the larger of the 
two areas, but that so far as it affects the smaller area the 
judgment and decree of the High Court should be set aside 
and those of the Subordinate Judge restored, and their 
Lordships will humbly advise His Majesty accordingly. 

With regard to costs, inasmuch as each party has succeeded 
in part and failed in part, there will be no order either here 
or below. 

Solicitors for the appellants :— Watkins and Hunter. 
Solicitors for the respondent :— T. L. Wilson & Co. 





(1) (1896), R. 23 L. A. 1585, 
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[On appeal from the Court of the Judicial Commissioner of Oudh.] 
; Present : “ 


LorD MACNAGHTEN, LORD ROBSON, SIR ARTHUR WILSON 
. AND MR. AMEER ALI. 


THAKUR UMRAO SINGH 


' v. 
THAKUR LACHHMAN SINGH.* 


Document— Consiruction— Whether an instrument is testamentary or non-testa- 
mentary—AIndian Registration Act (JII of 1877), 8, 17—Effect of non-regis- 
tration —Praclice—Inconsistent views, on the question in the Courts below, 


A document, which is plainly intended to be operative immediately 
and to be final and irrevocable, is a non-testamentary instrument. 

Such a document if of the nature of a family arrangement will be void 
as regards immoveable property if it is not rogistered as required by g. 17 
of the Indian Registration Act (IL of 1877), 

Held, also, that the Judicial Commitice was not precluded: from consi- 
dering the real question in the case—viz., whether the document was a 
testamentary instrument—by the conflicting views presented on the ques- 
tion in the Courts below by the party raising it, 


APPEAL from a judgment and decree of the Court of the 
Judicial Commissioner of Oudh, dated the roth Anche 1907, 
which reversed a judgment and decree of the Court of the 
Subordinate Judge of Sitapur, dated the 8th September 1906. 
The principal question for determination on the appeal was 
the right of succession to the estates of Ramkote and 
Hadipur, the last owner of which was Kalka Bakhsh Singh. 
There was no dispute as to the rights of the parties to the liti- 


` gation if it were held that Kalka Bakhsh died intestate, and 


the contest was confined to a decision as to which of several 
documents propounded was his last will and operative in law 
to regulate the succession. 

After the confiscation of all proprietary rights in Oudh the 
second summary settlement of the villages constituting. the 
Ramkote estate was made with Kalka Bakhsh to whom a 
Sanad was subsequently granted. The Government also 
conferred on him two villages constituting the Hadipur 
estate in recognition of loyal services. On the passing of 
Act lof 1869, his name was entered in Lists 1, 4 and 6 
prepared under the provisions of section 8 of the said Act, 
with the result that Kalka Bakhsh was till the date of his 
death the absolute owner of the property in suit. 


* Reported by J. M. Parikh, Barrister-at-Law, London. 
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Kalka Bakhsh died on the r4th October, 1893, leaving him 
surviving his eldest son, Umrao Singh, his third son, Baldeo 
Bakhsh, and his two grandsons, Lackhman Singh and Bharat 
Singh, tne sons of his second son, Perithipal Singh, who had 
died in the year 1892. i 

On the gth January, 1162, Kalka Bakhsh executed a 
document in the terms following :— 

t As the British Government has conferred on me genera- 
tion after generation the proprietary right in Ramkote estate 
thérefore I wish and file this application that after my death, 
Umrao Singh the eldest son (sic) my estate should continue 
in my family undivided in accordance with the custom of 
Rajgaddi, and that the younger brother should be entitled 
to get maintenance from the Gaddi nashin.” 

With this document Kalka Bakhsh presented a petition 
stating that in accordance with the orders of Government he 
submitted his will to the authorities. - 

Both Courts in India, following the decision of their Lord- 
ships of the Judicial Committee in Murpurshad v. Shev Dyal 
and Haidgr Ali v. Tusadduk Rassul (2) had held that the said 
document operated as a valid devise of the estate to Umrao 
Singh. 

Kalka Bakhsh and his son Perthipal Singh were for many 
years on inimical terms. On the rs5th May, 1884, Kalka 
Bakhsh presented a petition to the Deputy Commissioner 
of Sitapur praying that the arms in possession of Pirthipal 
Singh might be taken away; and, on the 16th May, 1884, 
presented another petition charging his son with offences 
under ss. 352, 448 and 506 of the Indian Penal Code, 

"Having regard to the position of the parties the Deputy 

Commissioner deputed two persons, named Jote Singh and 
Ratan Singh, to try and effect a settlement. On the 23rd 
May, 1884, they went to Ramkote, remonstrated with both 
parties, and decided ona modus vivendi. They then drew 
up a document, which was executed on the same day by 
Kalka Bakhsh, and is set out in the judgment of their Lord- 
ships. 

On the 15th of February, 1886, Pirthipal Singh instituted 
a suit in the Court of Subordinate Judge of Sitapura to recover 
arrears of maintenance and a sum of money equal to the 
amount alleged to have been given by Kalka Bakhsh to his 
youngest son, Baldeo Bakhsh. On the 25th August, 1886, 


(2) (1876) L, B, 3 l, A. 259. (2) (1890) L. R, 17 I, A. 82. 





405 
P. ©. 


1911 
koas mad 
Umrao 
SINGE 
u. 
LAOHEMAN. 
SINGE 


406 
P. C. 
1911 


—~ 
Umrao 
Sinau 
v. 
LAOHHMAN 
SINGH 


THE BOMBAY LAW REPORTER. (VoL. xu. 


the Subordinate Judge dismissed the suit on the ground that 
the agreement evidenced by the said document required 
registration and as the document had not been registered it 
was not valid under the Indian Contract Act (IX of 1872)s. 25. 

On the 3rd May, 1822, Kalka Bakhsh instituted a suit in 
the Court of the Subordinate Judge of Sitapur for cancellation 
of the said document. Pirthipal Singh died before the first 
hearing of the suit, and it was in consequence withdrawn. 

On the 4th October, 1893, Kalka Bakhsh executed another 
will devising his estate to his two surviving sons, Umrao 
Singh and Baldeo Bakhsh. 

Kalka Bakhsh died on the rgth October, 1893; and after 
the usual dispute to obtain registration in the Revenue re- 
cords, the Deputy Commissioner of Sitapur made an order 
on the r4th May, 1894, directing the entry of Umrao Singh’s 
name for one-third of the estate, Baldeo Bakhsh’s name for 
another one-third, and the names of Pirthipal’s sons, Lachh. 
man Singh and Bharat Singh, for the remaining one-third. 

On the zoth June, 1894, Umrao Singh transferred his inter- 
est in the estate to his brother Baldeo Bakhsh. . 

Umrao Singh and Baldeo Bakhsh instituted the sui giving 
rise to this appeal in the Court of the Subordinate udge of 
Sitapur, on the 3oth September, 1905, to recover possession ` 
from Lachhman Singh and Bharat Singh of the one-third 
share in the estate of which possession had been granted to 
them by the Revenue authorities. They based their title 
either on the will, dated the oth January, 1862, or on the 
will executed by Kalka Bakhsh on the 4th October, 1893. 

The defence was that the document of 1862 was not a will; 
that, on the 4th October, 1893, Kalka Bakhsh was not of 
sound disposing mind; and that the document of the 2 3rd May, 
1884, was a family arrangement and effective disposition of 
the estate. ' 

On the pleadings the Subordinate Judge fixed the following 
issues :— : 

(1) Whether the paper, dated 9th January, 1862, amounts 
to a will of Kalka Bakhsh? 

(2) Whether Kalka Bakhsh executed the deed of 2 3rd 
May, 1884, under undue influence? 

(3) If not, whether its subsequent revocation by Kalka 
Bakhsh revived the will of gth January, 1862? 

(4) Whether Kalka Bakhsh executed the will of 4th 
October, 1893, while he had sound disposing mind? 
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(5) Is plaintiff entitled to any, and what, relief? 

The Subordinate Judge decided that the docunient, dated the 
oth January; 1862, was a valid testamentary devise of the 
estate; that the document, dated the 23rd May, 1884, was 
obtained by undue influence; and that the execution of the 
will of the 4th October, 1893, was ‘not very clear to his 
mind.” He accordingly made a decree in favour of the 
plaintiffs. 

Against the said decree Lachhman Singh and Bharat Singh 
appealed to the Court of the Judicial Commissioner of Oudh, 
The Judicial Commissioner affirmed the findings of the 
Subordinate Judge as to the wills of 1862 and 1893. As 
to the document of 1884 he was of opinion that, execution 
was not procured by undue influence, that it was testamentary 
in its nature, that it had not been revoked, and that it operat- 
ed asa valid devise to Pirthipal Singh, the benefit of which 
passed on his death to his sons. In the result the decree of 
the Subordinate Judge was reversed and the suit was dismissed 
with costs. 

The a€pellants then appealed to His Majesty in Council. 


De Gruyther, K. C., with S. A. Kyffin, for the appellants :— 
If Kalka Bakhsh had died intestate, the respondents would 
succeed under Act I of 1869, s..23. But we contend that the 
document, dated the 9th of January, 1862, isa will, as held by 
the Courts in India. 

[Sir Robert Finlay. Both-Courts have held that it isa will 
and I cannot contend that it is not a will in law.] 

There was enmity between Kalka Bakhsh and Pirthipal. 
The latter was charged under ss. 352, 448 and 506 of the Indian 
Penal Code. The document dated the 23rd May, 1884, was a 
compromise. The evidence shows that there was no intention 
on the part of Kalka Bakhsh to make a wil]. That deed was 
not intended at the time of its execution to operate as a will. 
It was-not revocable and operated at once. Its effect was not 
postponed. It is not, ‘therefore, a will. Ji the Goods of 
Robinson). 

[Sir Robert Finlay, referred to the plait and contended 
that the point was not open.] 

The plaintiffs said that it was a will and the defendants said 
that it was not. 

[Sir Robert Finlay. No issue was raised. | 


(1) (1867) L. R. 1 P, D. 884. 
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The plaintiffs are not bound by an admission of a point 
of law, nor are they precluded from asserting the contrary, 
in order to obtain the relief to which, upon a true legal con- 
struction of the document, they may appear tobe entitled: 
Tagore v. Tagore(). It is submitted that itis nota will. But 
if it is held that it is a valid will, the respondents are entitled 
to succeed, because they would take the share of their father 
under the Indian Succession Act (X of 1865), which applies to 
the case under the Oudh Estates Act (I of 1869), s. 19. 

If it is an agreement it ought to have been registered, and 
as it was not registered within four months from the date of its 
execution, it cannot affect immoveable property. See the Indian 
Registration Act (III of 1877), ss. 17,23 and 49. As an agree- 
ment itis clearly invalid. Under the ordinary Hindu law,the 
devise to Pirthipal would lapse on his death, and it is onlyunder 
the Indian Succession Act that his sons would take his share. 

Pirthipal had no claim on Kalka, from whom the document 
was extorted by coercion. There was no consideration for it. 
The circumstances here constitute undue influence and the 
document, if held to be a will, is invalid. For what undue 
influence see Hall v. Hail(). 

Sir Robert Finlay, K. C., and Mr. Koss, for the respondents,— 
Theinstrument dated the 23rd of May, 1884, was acknowledged 
before the Deputy Commissioner asan award and was not 
obtained under undue pressure or influence: Thakur Ishri 
Singh v. Baldeo Singh's). 


The point that it is void as far as it affects the immoveable 
property for want of registration as required by the Indian 
Registration Act (III of 1877), s. 17, was not raised in the 
Courts below, and is not now open to the appellants, 

The suit of Pirthipal in 1886 was instituted to enforce the 
part of the document relating to maintenance, and his suit 
was dismissed on the ground that it is not enforceable as it 
was executed withoutconsideration: See the Indian Contract 
Act (IX of 1872), s. 25. The portion of the instrument relat- 
ing to testamentary disposition was not under consideration 
in that suit. 

Kalka Bakhsh could have revoked the testamentary part of 
it under the Indian Succession Act (X of 1865), s. 57, which is 
applicable in this case by virtue of the Oudh Estates Act (I of 


(1) (1872) L. R. I. A, Sup, Vol. 47, (2) (1868) L, R. 1 P.& D. 481, 
at p. 714 
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1889), s. 19. The document is not a contract, but is a will. P. O. 
It complies with the definition of a ‘‘ will” as defined by the 4911 
' Oudh Estates Act(Iof1869)}s.2. It has all the characteristics =~ 

of a will: Thakur Ishrisingh v. Baldeosingh®) and Musammat Umrao 
Lali v. Murli Dhar. (3) Srwan 

It is set up as a will and has been treated as a will by the 4, Ye 

as : CHHMAN 

appellants, who cannot now contend that itis nota will. In  Srwam 
Tagore v. Tagore(8) relied upon by the other side, the question — 
under consideration was one of pure law. Ifthe question 
here were purely a question of law, the point would be open. 
But the question here is not one of pure law, and the point is 
not open. 

[Lorp Rosson.—What evidence could be given? ] 

Sir Robert Finlay, K. C.—I am not in a position to say. But 
raising the point here for the first time deprives the parties of 
any opportunity of giving such evidence as they might desire 
to give. This ground is not taken as one of the grounds of 
appeal to the Privy Council. 

[ LorD MACNAGHTEN.—AII the circumstances are here.] 

If there is any possibility of giving any evidence on a point, 
it should not be allowed to be raised here. 

(LORD MACNAGHTEN.—The real question is whether the 
instrument is a testament. ] 
` Jt is submitted that it is a testament. 

De Gruyther, K. C., in reply, further referred to the Indian 
Registration Act (IIT of 1877), s. 18. 

The judgment of their Lordships was delivered by 


LORD MACNAGHTEN.—This is an appeal from a decree of 
the Court of the Judicial Commissioner of Oudh reversing the 
decision of the Subordinate Judge of Sitapur. 

The dispute between the ‘parties relates to the right of 
succession to one-third of the estate of Ramkote, of which a 
Hindu gentleman, named Kalka Bakhsh Singh, was the last 
owner. 

In the course of the discussion before this Board the con- 
troversy was reduced to two questions, and twoquestions only— 

(1.) Was a certain document executed by Kalka Bakhsh on 
the 23rd of May 1884 a testamentary or a non-testamentary 
instrument ? 


(1) (1884) L, R. 11 I, A. 135, (3) (1884) L. R. 11 I, A. 135, at pp. 
(2) (1906) L. R. 33 I. A: 97; 8 Bom, 143 and 144. 
L. R. 402. 
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(2.) Is that question now open having regard to the course 
of the proceedings in the Courts below ? 

After the confiscation of Oudh the second Summary Settle- 
ment of the Ramkote estate was made with Kalka Bakhsh. 
He obtained a sanad from the Government. His name was 
entered in lists 1, 4, and 6, prepared under the provisions of s. 
8 of Act I of 1869. And he remained absolute owner of the 
property until his death. 

Kalka Bakhsh died on the rath of October 1893. He had 
three sons, Umrao Singh, Pirthipal Singh, and Baldeo Bakhsh. 
Pirthipal Singh died in his father’s life-time, leaving two sons, 
who were defendants in the suit and are the respondents to 
this appeal. 

On the gfh of January 1862, Kalka Bakhsh, in compliance 
with the directions issued by the Government, declared that 
his wish was that after his death his estate should continue in 
his family undivided, in accordance with the custom of Raj- 
gaddi, and that the younger brothers should be entitled to 
maintenance. l 

It is not disputed that this declaration was a valid testa- 
mentary disposition by-Kalka Bakhsh of his estate i® favour 
of his eldest son. l 

Kalka Bakhsh and his second son Pirthipal Singh were on 
bad terms, so much so, that Pirthipal Singh threatened personal 
violence to his father, and Kalka Bakhsh commenced criminal 
proceedings against his son. The quarrel, however, was for 
the time composed by the intervention of two friends of the 
family, Jote Singh of Bihat and Ratan Singh of Rojah. At 
their instance the following document was drawn up and 
signed by Kalka Bakhsh in their presence on the 2 3rd of 
May 1884 :— 

-“This sanad is executed by me, Thakur Kalka Bakhsh, talukdar of Ramkote, 
For Pirthipal Singh, who is my son, I fix Rs. 300 annually, so that he may 
maintain himself, Besides this, whatever I may give I will give equally to 
the three sons, except provisions, which they may take from my godown 
(kothar), He may take 6 annas in kharif (crop) and 10 annas in rabi (crop) 
out of my treasury (tahwil). The marriage and gauna expenses of the sons 
and daughters shall be borne by me, After me the three sons are to divide 
the property, moveable and immoveable, This has been settled through the 
mediation of Thakur Jote Singh of Bihat and Thakur Ratan Singh of Rojah.” 

Kalka Bakhsh, though he executed the document without 
demur, did not comply with its terms, if, indeed, he ever 
meant to do so. In February 1886 Pirthipal Singh, who 
apparently was then in destitution, brought a suit to recover 
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arrears of maintenance and a sum of money equal to an 
amount alleged to have been given by Kalka Bakhsh to his 
youngest son Baldeo Bakhsh. The suit, which was founded 
on the instrument of May 1884, was dismissed by the Subordi- 
nate Judge, and the dismissal was affirmed on appeal, except 
as regards arrears of maintenance then due, amounting to 
Rs. 412. 8. 

In May 1892, Kalka Bakhsh brought a suit for cancellation 
of the instrument of May 1884. Pirthipal, however, died in 
November 1892, before the suit could be heard, and it was 
consequently withdrawn. 

After Kalka Bakhsh’s death there was the usual quarrel as 
to registration in the Revenue records. On the 14th of May 
1894, the Deputy Commissioner of Sitapur, without pronounc- 
ing any opinion on the questions in dispute, made an order 
directing the entry of one-third of the estate in the name of 
Umrao Singh, one-third in the name of Baldeo Bakhsh, and 
the remaining third in the names of Pirthipal’s two sons. 

Umrag Singh then transferred his interest in the estate to 
his brogher Baldeo Bakhsh, and they brought this suit as 
co-plaintiffs to recover the one-third of the estate entered in 
the names of the sons of Pirthipal Singh. They relied mainly 
on a will alleged to have been executed on the 4th of October 
1893, up to which date, as they contended, the testamentary 
instrument of the 9th of January 1862 was in force. They 
asserted too that the instrument of the 23rd of May 1884 was 
obtained from Kalka Bakhsh by undue influence, and was 
wholly inoperative. 

The Subordinate Judge gave effect to the plaintiffs’ claim 
except so far as it was founded on the alleged will of October 
1893. He decided against them on the issue as to the validity 
of that document, stating that the execution thereof“ was not 
very clear to his mind.” The decree was made without costs. 

On appeal the Judicial Commissioners affirmed the findings 
of the Subordinate Judge in regard to the will of 1862 and the 
alleged will of 1893. But as regards the instrument of 1884 
they held that its execution was not procured by undue 
influence, and that it operated as a valid devise to Pirthipal 
Singh, the benefit of which passed on his death to his 
two sons.* In the result they reversed the decree of the 
Subordinate Judge and dismissed the suit with costs. 

Their Lordships agree with the Court of the Judicial 
Commissioner in thinking that the instrument of 1884 was 
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P. ©. not procured by undue influence. Indeed, there seems to 
1911 >@ no ground whatever for such a suggestion. On. the other 
~~ hand, it seems clear that that document is a non-testamentary 

Uxgao instrument. It was a family arrrangement arrived at by the 
SINGH mediation or arbitration of two gentlemen, who were old 

Lacunuan Ñiends of the family, and interested in maintaining its honour. 

Sincu It was plainly intended to be operative immediately, and to 
~- be final and irrevocable. It fails of effect simply because it 

Mecnaghten Was not registered, as required by the Registration Act III 
cas of 1877, section 17. It is, therefore, void as regards immove- 

able property. 

As regards the second question their Lordships must hold 
that they are not precluded by what. took place in the Courts 
below frone considering and determining the real question 
in the case. In the Courts below neither party pursued a 
consistent course. As long as the question of the validity of 
the alleged will of the 4th of October 1893 was undetermined 
the appellants contended that the instrument of May 1884 
was testamentary, while the defendants contended that it 
was a settlement and not a will. As soon as the alleged will 
of 1893 was successfully impeached, the'defendants maintained 
that the instrument of 1884 was a will and not a settlement, 
and the appellants changed their attitude. Their Lordships 
think that, notwithstanding the conflicting views presented 
by the appellants in the Courts below, they are bound to 
give effect to the real character of the instrument. At the 
same time they consider that the appellants, though successful 
in the result, ought not to be allowed costs on this appeal or 
any costs in the Courts below. 

Their Lordships will therefore humbly’ advise His Majesty 
that the appeal ought to be allowed and decree of the 
Subordinate Judge restored, and that any costs paid under 
the order of the Court of the Judicial Commissioner must be 
returned. There will be no costs of the appeal. 

Appeal. allowed. 


Solicitors for the appellants: 7. L. Wilson & Co. 
Solicitors for the respondents: Young, Jackson, Beard & K ing. 
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[On appeal from the High Court of Judicature at Fort William in Bengal.] 
Present : 


LORD MACNAGHTEN, LorD MERSEY, Lorp Rosson, SIR 
ARTHUR WILSON AND MR. AMEER ALI. 


1910 
——~ 
SHEIKH MAHOMED JAN SEIR 
y 1911 
MUNSHI BISHUN SINGH.* ww 
February 28, 


Contract—Appropriation—Revenue Sale—Revenue Sale Law (Act XI of 1859) 
—Sale without jurisdiction—Arrears of revenue—Payment and receipé of 
revenue for a particular kist—Subsequent alteration of the appropriation by 
the Revenue authorities—Indian Contract Act (IX of 1872). 


When money has been paid to satisfy a particular account and received 
‘for and appropriated to that account, it is not inthe power of one of the 
partiesto the transaction, without the assent of the other, to vary the 
effect of the transaction by altering the appropriation in which both 
originally concurred. 

Where the appellant, from whom land revenue was due for two Kista, 
via., theeBeptember 1901 Kist and the January 1902 Kist, paid in on 
the 1agh January, 1902, to the Treasury asum of Rs. 73, appropriating 
that payment in the document which accompanied the payment to the 
Government to the January Kist, and the payment was received and accept- 

` edin respect of that account, but the officers of the Treasury subse- 
quently appropriated the sum paid, in the first place to the satisfaction 
of the September 1901 Kist, and then, as far as the balance went towards 
the January 1902 Kist, the resilt being, to leave a sum of Rs. 16-12-2 still 
due in respect of the January Kist. The Collector subsequently on the 
26th March 1902 sold the property in suit, under the provisions of the 
Revenue Sale Law (Act XI of 1859), in respect of the amount so appearing 
due of the January Kist: 

Held, that the money in question was expressly paid to satisfy the 
January Kist and it was received and acknowledged on that account; that 
no arrears in respect of the January kist were due at the date of the sale; 
and that, therefore, the sale was without jurisdiction ond must be set 
aside, 

Quere, whether the provisions of the Indian Contract Act (IX of 1872) 
relating to the apprepriation of payments might have had a bearing upon 
the case, if the parties had not by their own actions placed the matter 
beyond doubt. 


APPEAL from a judgment and decree of the High Court of 
Judicature at Fort William in Bengal, dated the 6th of July, 
1906, which reversed a judgment and decree of the First Court 
of the Subordinate Judge of Chapra, dated the 16th August,’ 
1904. 

* Reported by J. M. Parikh, Barra Iaw, London. 
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The plaintiff-appellant brought the present suit for setting 
aside a revenue sale held on the 26th March, 1902, for alleged 
default of Government revenue under the provisions of the 
sales of land for arrears of revenue (Act XI of 1859) The 
principal question for determination on the present appeal 
related to the validity of the said sale. 

The facts, so far as they are material for this report, are 
as follows :— 

The plaintiff was one of the recorded proprietors ofan 
Ijamali Kalam of 3 annas in the estate, known, as Kha- 
waspur, in Chapra District, but his account was separate 
from the other joint proprietors. At the time of the June 
Kist, 1901, Rs. 1,438-13-9 was due from the latter on account 
of Government revenue, and the said Ijmali Kalam was, 


. therefore, put up for sale on the 16th September, 1901. No 


bid was offered, and consequently the Collector made an order 
under section 14 of Act XI of 1859, declaring that the entire 
estate would be sold unless some recorded proprietor, other 
than the defaulters, paid up the arrears. . 

The plaintiff paid the arrears due on the ryth Sgptember, 
1gor,and was declared the purchaser of the Ijmali Kalam. 
A sale certificate was given to him on the 8th February, 1902. 
In the meantime, between the sale and the sale certificate, 
Kists of revenue became payable in respect of the property in 
September, 1901, and January, 1902. The plaintiff paid Rs. 73 
on the 13th January, 1902, appropriating it in the Chalan to 
the January account. The Treasury gave him a receipt 
showing that the amount was accepted on the January account. 
In the account books, however, the amount was credited to 
the instalment of the September and January Kists. The result 
was that the September Kist was fully satisfied, and there 
was a balance of Rs. 16-12-2 due on account of the January 
Kist. The property in question was put up for sale in respect 
of the ‘amount so appearing due on the January Kist, and 
March 26th, 1902, was fixed for the sale. 

On the 11th March, 1902, a petition on behalf of the plaintiff 
was presented to the Collector, stating that the revenue had 
fallen in arrear "by mistake” and prayed that the property 
be released from sale on receipt of the amount due. 

The Collector thereupon ordered that the arrears be paid up 
by the 25th March, 1902. The plaintiff alleged that the 
Collector’s office was closed on that day and that he was 
unable to pay the amount. The sale was duly held on the 
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26th March, 1902, and the property was sold to the defendant, 
Ganga Bishun Singh. 

The plaintiff unsuccessfully appealed to the Commissioner 
to set aside the sale under section 25 of the said Act. 

Ganga Bishun Sigh subsequently transferred a half-share 
of the purchased property to the other two defendants. 

On the 7th August, 1903, the plaintiff instituted the present 
suit against the three defendants for annulment of the said 
sale; and for possession of the property sold. 

The Subordinate Judge fixed four issues of which it is 
necessary to mention here only the following :— 

(1) Whether the arrears for which the sale took place were 
payable by the plaintiff at or before the time the sale took 
place? Had the Collector power to sell the estate before the 
previous sale was confirmed? 

The Subordinate Judge held that although the plaintiff was 
liable for the instalments of September, 1901, and January, 
1902, the date of payment was the next Kist-day after the 
.8th February, 1902, the date of the sale certificate, namely, 
the 28th March, 1902. He held that the Collector had no 
jurisdiction to sell before that date. He accordingly set aside 
the sale and decreed the suit with costs and mesne profits. 

The defendants thereupon appealed against the said decree 
to the High Court which allowed the appeal reversing the judg- 
mentand decree of the Subordinate Judge and dismissing the 
suit with costs. See Ganga Bishen Singh v. Mahomed Jan (1). 

The plaintiff thereupon appealed to His Majesty in Council, 


De Gruyther, K. C., with J. M. Parikh, for the appellant :— 
The appellant on the 17th September, 1901, paid the arrears 
and applied for the purchase of the property in suit. He was 
declared purchaser on the 16th November Igor, and there 
being no appeal the sale became final and conclusive on the 
15th January, 1902. The sale certificate was given to him 
on the 8th February, 1902, on which date he became liable 
to pay therevenuein respect of September 1901 and January 
1902 Kists which had become payable in the meantime: 
see the Bengal Land-revenue Sales Law (Act XI of 
1859), Ss. 27, 28, 29 and 30; and s. 25, as amended by 
Bengal Act VII of 1868, s. 2. The last day of payment 
of the revenue so becoming due was 28th March, 1902: see 
Act XI of 1859, s3. 2 and 3; and the Board’s Revenue Manual, 
TG) (0906) LL Re as Cal. a199 0 U 
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P. ©. p. 97. The property was not in arrear on 26th March, 
1911 1902, which is the date of the sale. There was no jurisdiction 
~~ to sell it on that date and the sale is, therefore, void: 

Manourp Balkishen Das v. Simpson). The reason why a purchaser 
Jax isnot made liable for the revenue of Kists becoming payable . 

B bs before a sale certificate is given to him is, that if the sale is 

ISHUN ~ ; ; a 

Sman Set aside there is no provision whereby he can recover any 
— revenue paid by him before that date. a 

The appellant, though not liable, paid Rs. 73 on account 
of the January Kist 1902. It was accepted by the authorities 
on account of that Kist. They cannot alter that appropria- 
tion at a subsequent date without the consent of the ` 
appellant. This principle is also embodied in the Indian 
Contract Act (IX of 1872), s. 59. On this ground also the 
property was not in arrears on the date of the sale. The 
decision in this case was not followed by another Bench 
of the High Court in Jogendra Mohan Sen v. Uma Nath 
Guha(2) and Nandan Misser v. Harakh Narain(s). 

Reference was also made to Act XI of 1859, ss. 6, 7, IO, I3; . 
14, 17, 18 and 55; The Board’s Revenue Manual, p. 13; The 
Board’s Tanzi Manual, p. 31; and Baboo Dheput Sing v. 
Mothoornath Jah(4). l 


f B. Dube, for the respondents.—The grounds now raised 
were not raised before the Commissioner and cannot now be 
entertained: Act XI of 1859, s. 33; and Raja Gobind Lal 
Roy v. Ramjanam Misser(5). Under ss. 28 and 30 of Act 
XI of 1859 the appellants’ liability to pay the September 19or 
Kist and the January 1902 Kist arose on the 8th June, 1901: 
Sham Kumari v. Raja Rameswar Singh Bahadur(®). He was 
liable for the revenue of those Kists as and when it became 
due. Both Courts have held that the Treasury authorities, - 
in appropriating Rs. 73 as they did, were acting in accordance 
with the practice of the revenue authorities in force in dealing 
with such cases. 

[Lorp MERsEy.—There is no evidence on record of any 
such practice. ] 

Under the Act there is absolute liability to pay the Govern- 
ment revenue and the sale is valid there being arrears. It is 





(a) (1898) L. R. 25 I. A. 251, July, 1864), p. 278, 
(2) (1908) I. L. R. 35 Cal, 636, - (5) (1893) L. R, 20 I, A, 165, 
(3) (1910) 11 ©. L. J. 266;14 0, =. (6) (1904) L, R. 31 I A. 176, at 


W. N. 607. 


' pp. 186 and 187. 
(4) (1864) Suth, W. R. (Jan— ? 
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not necessary to show that the sale should take place in 
respect of arrears of a particular Kist. The property here 
was in arrears on the date of the sale, which is, therefore, 
valid. Reference was also made to Act XI, of 1859, ss. 3, 6 
and 54; Act VII of 1868 (B.C.), s. 2; and the Board’s Tanzi 
Manual, p. 31. 


The judgment of their Lordships was delivered by 


SIR ARTHUR WILSON.—This is an appeal from a decision 
` of the High Court, Calcutta, overruling that of the Subordinate 
Judge of Chapra. The object of the suit, as brought by the 
plaintiff and now appellant, was to set aside a revenue sale, 
and to recover possession of the property sold. The defendants 
were the purchaser and others who derived title from him. 
In the first Court the decision was in favour of the plaintiff 
upon grounds which it is unnecessary now to examine. 

From that decision there was an appeal to the High Court, 
and that Court overruled the decision of the first Court. 
Various grounds were urged, on the one side and on the other, 
on the argument of that appeal, all of which were dealt with 
by the learned Judges in their judgment, but of all those 
grounds, there is only one which it appears to their Lordships 
necessary now to consider. 

The facts, so far as it is necessary to examine them at the 
present stage, can be shortly stated. The property in question 
is an Ijmali Kalam, forming part of the Mahal Khawaspur. 
That property was put up for sale by the Collector of Chapra 
on the 16th September 1901, in respect of arrears of revenue, 
but as no bidder offered, the Collector stopped the sale, and 
declared that the whole estate would be put up to sale ata 
later date, acting under s. 14 of the Revenue Sale Law 
(Act XI. of 1859). 

On the 17th September 1901, the plaintiff (as permitted by 
s. 14 already referred to) paid the arrears due, and was declared 
the purchaser of the Ijmali Kalam. He did not, however, 
receive his sale certificate until the 8th February 1902. In 
the meantime, between the sale and the sale certificate, Kists 
of revenue became payable in respect .of the property in 
September rgo1 and in January 1902. 

On the ‘13th January 1902 the purchaser, the plaintiff 
appellant, paid into the Treasury a sum of Rs. 73, appro- 
priating that payment in the document which accompanied 
the payment to the Government to the January Kist, and the 
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P. C. payment was received and accepted on that account. 
1911 Subsequently, however, the officers of the Treasury appro- 
=~  ptiated the sum paid, in the first place to the satisfaction of 

Manouzp the September 1901 Kist, and then, as far as the money would 
Jan go, towards the January r902 Kist, the result being, according 

Bisguy tO this method of accounting, to leave a sum of Rs. 16-12-2 

Smam Still due in respect of the January Kist. 

kore Subsequently, on the 26th March 1902, the Collector put 

Sinarihur un the property for sale in respect of the amount so appearing 
— due of the January Kist. 

The only point which their Lordships think it necessary to 
dispose of on the present appeal is, whether the amount of . 
the January Kist in respect of which the sale was made was 
really due at the time of the sale, and whether therefore there 
was any legal power to sell. l 

Much was said in the argument about the bearing upon the 
present case of certain provisions of the Contract Act, relating 
to the appropriation of payments. Those enactments might 
perhaps have had a bearing upon the case, if the parties had 
not by their own actions placed the matter beyond dðubt. 

The money in question in the present case was expressly 
paid to satisfy the January Kist, and it was received and ac- 
knowledged on that account. It requires no statutory pro- 
vision to show that when money has been so paidand received 
and appropriated, it is not in the power of one of the parties 
to the transaction, without the assent of the other, to vary 
the effect of the transaction by altering the approriation .in 
which both originally concurred. 

For these reasons their Lordships are of opinion that no 
arrears in respect of the January Kist were due at the date of 
the sale, and that therefore the sale was without jurisdiction. 
Accordingly they will humbly advise His Majesty that the 
judgment and decree of the High Court should be set aside 
and that of the Subordinate Judge restored, with costs in both 
Courts, 

The respondents will pay the costs of this appeal. 

a Appeal allowed. 

Solicitor for the appellant; E. Dalgado. 

Solicitors for the respondents: Barrow, Rogers and Nevill. 
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[On appeal from the High Court of Judicature at Fort William in Bengal], 
Present : 


LORD MACNAGHTEN, LORD ROBSON, AND SIR ARTHUR 
WILSON. 


SRIMATI NITYAMONI DASI 


v. 
MADHU SUDAN SEN 
Ex parte SRIMATI NITYAMONI DASI.* 


Praciice—Appeal admitted by special leave—Power of the High Court to stay 
execution, ; 7 


Where an appeal is admitted by special leave of His Majesty in Council 
the High Court has power to stay execution. 


THIS was a petition of the appellants praying for a reversal 
of an order by the High Court (December 12,1910), and fora 
direction to the High Court to deal with the application made 
to it. ë 

The petitioners stated that they obtained special leave 
to appegl to His Majesty in Council on July 19, 1910, 
against a judgment and decree of the High Court at 
Calcutta, dated the r1th December 1908, which affirmed, with 
some modifications, a decree of the Subordinate Judge of the 
_ 24 Pargannahs, dated the 29th December, 1906; that His 
Majesty’s Order in Council granting special leave to appeal 
was filed in the High Court on the 25th November, 1910; that 
the suit giving rise to the appeal was brought by one of the. 
respondents (Madhu Sudan Sen) against them (petitioners) for 
the recovery of possession, among other properties, of a one- 
‘seventh share in No. 116, Cotton Street, with mesne profits; 
that the respondent-decree-holder executed his decree for 
mesne profits, and also executed the decree of the High Court 
now under appeal in so far as the same allowed him recovery 
and possession of some of the properties in suit; that on the 
25th February, 1910, the decree-holder took out execution in 
respect of the balance of his decree for mesne profits against 
four of the petitioners, who were called upon to show why 
the decree should not be executed ; that the petitioners applied 
to the High Court to stay execution pending the decision of 
the appeal to His Majesty in Council on such terms as to 
security as to the High Court might seem fit; that on the 12th 
December, 1910, the High Court made an order, in which the 


* Reported by J. M, Parikh, Esq.: Barrister-at-Law, London, ` 
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learned Judges, who heard the application, observed that it was 
contended that the High Court had no power to grant any 
stay in an appeal to His Majesty in Council, except under the 
terms of rule 13, Order 45 of the Code of Civil Procedure 
(Act V of 1908); and that after referring to decisions of 
the High Courts in India bearing on the matter, the learned 
Judge, who made the order, proceeded as follows :— 


“We are bound by the decision in Tega Singh’s case, At the same time I 
would point out that the decision in that case, though alluding to certain 
changes of language in the now Code of 1908, omitted to notice tho change 
which was intended to amplify tho powers of the Court pending an appeal, 

In Section 608 .of the Codo of 1882 the powers pending an appeal were 
vested in the ‘ Court admitting the appeal’ so that when tho appeal had been 
admitted by special leave from the Judioinl Committee this Court should 
not be regarded as coming within that description. In Order XLV rule is the 
words “admitting the appeal” have been omitted, and as is well known 
designedly omitted, for the purpose I have indicated, 

The inconvenience of this limitation of the High Court’s Jurisdiction was 
felt by their Lordships of the Judicial Committee in the case of Mohesh 
Chander Dhal v. Satrughan Dhal and the incon venience becomes abundantly 
@pparent in this particular application. However, as I have maid, we are 
bound by -the decision and cannot refuse to follow it, The wpplicants 
before us have indicated that if by reason of the previous decisions we are 
unable to grant this application, a similar application will be made to the 
Privy Counoil, who will thus have an opportunity of expressing an opinion 
as to whether or not the High Court has the power indicated in rule 19 
Pending an appeal admitted by the Judicial Committee, and not by this Court, 
I may point out that in all other respects the provisions now reproduced in 
Order XLY have always been applied without question to an appeal admitted 
by special leave. 


The respondents in this case in view of the applicants expressing their 
determination to apply to the Privy Council have given undertaking not to 
proceed with personal execution for three months from this date.” 


G. E. A. Ross, for the petitioners.—It is apparent from the 
observations of the High Court that the High Court considers 
that it has jurisdiction to deal with the application under the 


- new Code of Civil Procedure (Act V of 1908), and is prepared 


to entertain it, on receiving directions in the matter from a 
higher tribunal. Reference was made to the Code of Civil 
Procedure (Act XIV of 1882), s. 608; the Code of Civil 
Procedure (Act V of 1908), O. XIV, r. 13; and Mohesh Chandar 
Dhal v. Satrugan Dhal (1), 


The judgment of their Lordships was delivered by 


— aaao 





(1) (1899) L, R, 26 T, A. 283, 
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LORD MACNAGHTEN.—Their Lordships are of opinion that P. O. 
the High Court has power to stay execution, notwithstanding 1911 
that the appeal, as in this case, has been admitted by special ~ 
leave of His Majesty in Council. Their Lordships venture Srrrarr 
to add that the learned Judges of the High Court are in a Nitrauont 
much better position than the members of this Board to Mipau 
determine in any particular case whether execution ought to Sopan 
be stayed, and if so upon what terms and conditions and to — 
what extent stay of execution ought to be granted. 

Their Lordships will humbly advise His Majesty that 
execution in this case ought to be stayed upon such terms as 
the High Court may direct. 

i : Petilion granted. 
Solicitors for the petitioners ;— T. L. Wilson &,Co. 


[On appeal from the High Court of Judicature at Fort William in Bengal] 
Present : 
LORD MACNAGHTEN, LorD MERSEY, LorD ROBSON, SIR 
@ ARTHUR WILSON AND MR. AMEER ALI. 


SRI SRI ISHWAR SHYAM CHAND JIU 


RAM KANAI GHOSE.* February, 28, 


Power of Alisnation by a Shebait—Mokurreri lease—Indian Limitation Act 
(XV of 1877), Art, 184—Practice—Reviewo of a considered judgment of the 
Judicial Committee in d subsequent case, 


The plaintiff brought a suit as Shebait to recover possession of a 
Mouza, which was held to be debottar and had been alienated, more than 
twelve years ‘before the institution of the suit, by the plaintiff’s prede- 
cessor intitle who had granted a Mokurreri lease of the Mouza in considera- 
tion of a fixed rent and payment of a fine equal to the amount of two 

` year’ rent : 7 

Held, that the suit was not barred by Art. 194 of the Indian Limitation 
Act (XV of 1887). 

Abhiram Goswami v. Shyam Charan Nandi (1) followod. 

The Judicial: Committee would not be justified in reviewing on an 
ew parts application the considered judgment of the Board delivered after 
full argument. 


APPEAL from a judgment and decree of the High Court 
of Judicature at Fort William in Bengal, dated the 31st day 
* Reported by J. M. Parikh, Esq, (1) (1909) L. R. 36 1. A, 148; 11 Bom, 
Barrister-at-Law, London, , L. R. 1234, ‘ 
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P. O. of July, 1905, which reversed a judgment and decree of the 
1911 Court of the Subordinate Judge of Manbhum, dated -the 
~~ 4th day of March, 1902. 
Suri The principal question for determination on the appeal was 
alien the nature and extent of the interest acquired by the respon- 
HYAM 
Cuanp Jiu Cents under a lease, dated the 23rd day of Assar, 1279, 
v. corresponding with the 26th day of June, 1872. 
Rax Kawar The case for the appellants was as follows :— 
Grosa In the village of Kashipur there were shrines of the appel- 
lant Thakurs (Hindu deities) Shyamchand, Raghubar, Madan 
Mohan and Banka Behari, established by the former Rajas 
of Chakla Panchakote. For the services and support of the 
Thakurs certain properties had been endowed by the 
Rajas at different times beyond the memory of living men. 
The Raja of Chakla Panchakote forthe time being was the 
Shebait of the Thakurs, and held and managed the endowed 
properties. 

The property in suit was Mouzah Bansra, and a'controversy 
had arisen as to whether it was endowed property of the 
Thakurs or the personal property of the family "to which 
the Raja of Chakla Panchakote belonged. The appellants 
contended that it was endowed property. 

On the 26th day of June 1872 (23rd day of Assar, 1279) 
Nilmoni Singh, the then Raja of Chakla Panchakote, 
granted a putni lease of Mouzah Bansra to one Narayan 
Ghose and the respondent Ram Kanai Ghose, who on 
the same day executed in favour of Nilmoni Singh a 
Kabulyat, the principal provisions of which were as follows :— 

“Tt being notified according to the custom of your Kacheri 
that 1 debottar Mouzah Bansra in Lot Bansra, within 
Pergunnah Kasaipar, District and Sub-District Manbhum, at 
Purulia, appertaining to your Raj Chakla Panchakote, would 
be settled in putni, we appeared in the Kacheri and madea 
bid at public auction, and signed in the bid sheet to take 
settlement of the said lot for an annual rent of Rs. 181, and 
for a bonus of an equal-amount of Rs. 181. On your accepting 
the said amount of bonus, which was deposited by us in your 
Rajdhani Kacheri, we do execute this Kabuliyat. We shall 
take possession of the lot from the present year, and shall 
pay the aforesaid rent year after year, month by month and 
Kist by Kist according to the schedule, and take proper 
receipts. If we make default in payment of a Kist, we 
shall pay the same, together with interest according 
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to law. . . You sball be entitled to realise the arrears by 
putting the said lot to-salein one or more auctions every 
year, under Act VIII of 1859, or any other laws that are now 


in force or shall be introduced in future. No objection to ` 


that on our part will hold good. Ifthe arrears together 


with interest be not realised in full by such sale, then we g 


- Shall pay the balance from our own pocket. If wedo not 
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pay, the same will be realised from our persons and properties Ram Kanar 


—movable and immovable.” ’ 
Nilmoni Singh died on the 9th day of Bhadra, 1305 (1898 
A. D.), and was succeeded by his son, Hari Narayan Singh, 
as the Raja of Chakla Panchakote and the Shebait of the 
Thakurs. . : 
On 4th of April, Igor, the appellant Thakurs by their 
> Shebait, Raja Hari Narayan Singh, instituted the suit giving 
rise to this appeal fora declaration that the Mouzah in suit was 
debottar property, alleging that the lease under which the 
defendant-respondents held was invalid, being beyond the 
powers ofthe Shebait to .grant it, and prayed for the deli- 
-very of*possession of Mouzah Bansra to Hari Narayan 
Singh. 
The respondents, Ram Kanai Ghose and Balaram Ghose, 
filed in their joint written statement contending that the suit 
“was barred by limitation, and that the Mouzah in suit was 
not debotiar. 
. The respondent Umesh Chandra Roy did. not appear to 
defend the suit, and was not a party to the appeal to the High 
Court, but was made a respondent to this appeal by an order 
ofthe High Court, — <` 
The Subordinate Judge decided that Mouzah Bansra form- 
ed part of the debottar property of the family Thakurs of 
the Raja of Panchakote, and the profits derived from it were 
used for the purpose of debsheba; that the grant of the putni 
lease was injurious to the Thakurs and was not binding on the 
successors of the former Shebait under the circumstances of 
the case ; and that the suit was not barred by Limitation. He 
accordingly made a decree granting the Shebait, Raja Hari 
Narayan Singh, possession of the Mouzah. On-the death of 
Raja Hari Narayan Singh, his son Raja Jyoti Prashad 
Singh was substituted on the record as the Shebait. . 
- Against the said decree an appeal was made to the High 
Court of Calcutta which reversed the decree of the Subor- 
dinate Judge and dismissed the suit with costs. The High 
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Court held that the evidence did not establish that the 
property in suit was debdottar property. -On the question of 
limitation the High Court came to the conclusion that it 
was not necessary to discuss it because that question would 
only-be material if the property in suit were held to be debottar. 

The appellants subsequently discovered new and important 
evidence and applied for a review of the judgment. The High 
Court made an order, dated the roth day of July, 1905, grant- 
ing areview of its judgment. 

On the 31st of July, 1905, the High Court delivered its 
judgment on review, holding that the suit was barred by 
limitation, and expressing-an opinion that in consequence of 
its decision on the question of limitation it was unnecessary to 
discuss the effect of the new evidence which had been discover- 
ed and admitted. -A decree was accordingly made dismissing 
the suit with costs. . 

The appellants, then, appealed to His Majesty in Council. 


De Gruyther, K. C, with J. M. Parikh, forthe appel- 
lants.—The additional evidence shows that Bæħsra was 
released in 1859 by the Government from attachment on the . 
ground that it was debottar property. This document was 
put in in the case of Jagamba Goswamini v. Ramchandra 
Goswami(t). The evidence shows that the property in 
question was used for a long time as debottar and its income 
was applied to debottar purposes. Such long user and 
application of the income are good evidence: Abhiram Gos- 
wami v. Shyama Charan Nandi (2). The High Court relied 
upon the case of Konwur Doorganath Roy v. Ram Chunder 
Sen(3) but the facts there are not thesame. Reference was 
made to the Indian Evidence Act (Iof 1872), s. 13; and to A 
Statistical Account of Bengal, Vol. 17, by W. W. Hunter, pp. 323 
and 324. The suit is not barred under Art. 134 of Sch. II of 
the Indian Limitation Act (XV of 1877). The ‘purchaser’ 
under that Article must be the purchaser of an absolute title: 
Abhiram Goswami v. Shyam Charan Nundi(), This case 
cannot be distinguished from the present one and is, there- 
fore, conclusive on the point. A Shebait cannot createa 
fixed rent for all time: Maharanee Shibessonree Debia v. 
Mothooranath Acharjo4). 





(1) (1908) I. L, R. 81 Cal. 914, (3) (1876) L. R. 4 I, A. 52. 
(2) (1909) L. R. 36 I, A. 148, ab p. 164; (4) (1869) 13 M. L A, 270, 
11 Bom, L. R. 1234, 
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{Lorp MACNAGHTEN referred to the Indian Limitation 
Act (IX of 1908), Sch. I, Art. 134, where the language of the 
Article under consideration is altered. 

This point has not come up here for the first time. It was 
fully argued in the case of Abhiram Goswami v. Shyam Charan 
Nandi G) on both sides and the decision in that case should 
be followed in this case which is ev parte: Privy Council 
Practice, (1901) by Safford and Wheeler, pp. 889 and goo. . 


The respondents did not appear. 
The judgment of their Lordships was delivered by 


LorD MACNAGHTEN.—This appeal was heard ex parte. 

This suit was brought by the Raja of Panchakote as Shebait 
of some Thakurs or family idols to recover possession of a 
Mouza alleged to be dedotiar and dedicated to the service of 
the idols. It had been alienated more than twelve years be- 
fore the institution of the suit by the plaintiff's predecessor in 
title who granted a Mokurreri lease of the property in consi- 
deration gt a fixed rent and the payment of a fine equal to the 
amount ef two years’ rent. 


The defence was two-fold: (1) that the Sioperty was not 
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really dedotiar, and (2) that the suit was barred by Article 


ra4yrhe Limitation Act. 
y ze Subordinate Judge of Manbhum decided both points in 
¥ our of the plaintiff. 

The case was heard twice on appeal by the High Court. 
On the first hearing the learned Judges came to the conclusion 
that there was not sufficient evidence to prove that the pro- 
perty was really debottar. They dismissed the suit on that 
ground, saying that it was not necessary to discuss the question 
of limitation. The appeal was heard again on review upon 
the discovery of new and important evidence. On that 
“occasion the learned Judges held that Article 134 was a bar to 
the suit, and that it was not necessary therefore to consider 
the further evidence offered as to the character of the property. 

On considering the additional evidence brought before the 
High Court on review, their Lordships are satisfied that the 
properly was really dedoitar. 

The only question remaining depends on the law of limitation. 

On this point attention has been called to the case of Abhir- 
am Goswami v. Shyama Charan Nandit) decided by this Board 

ani aaa co) (2909) ft fi Bom, L. R, 1234, - Rees 
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in July r909. Itis impossible to distinguish that case from 
the present. 

Whatever might have been the inclination of their opinion 
if the matter had been res integra it seems to their Lordships 
that they would not be justified in reviewing on an ex parte 


Cuanp Jro application the corisidered judgment of the Board delivered 


v. 


after full argument. They will, therefore, simply follow the 


Rau Kayar decision in Abhiram Goswami v. Shyama Charan Nandi. They 


Guosz 


Lord 
Afacenaghten 


do so with the less hesitation because the language of the 
Article under discussion in that case and in this has been alter. 
ed by subsequent legislation. 

Their Lordships will, therefore, humbly advise His Majesty 
that the appeal ought to be allowed. There will be no order 
as to costs éither of the hearing of the suit in the Courts below 
or of this appeal, except that the respondents must repay to 
the appellants the costs paid under the decree of the High 
Court. 

Appeal allowed. 


Solicitor for the appellants: Edward Dalgado. `y 
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{On consolidated appeals from the High Court of Judicature for the 
North-Western Provinces, Allahabad,] 
Present: 


LorD MACNAGHTEN, LORD Rosson, SIR ARTHUR 
WILSON AND Mr. AMEER ALI. 


KHUNNI LAL 
v. 
KUNWAR GOBIND KRISHNA NARAIN. _ 1911 
KANHAIYA LAL Feb. 14, 15, 
v. March 28, 
KUNWAR GOBIND KRISHNA NARAIN. 
SARNAM SINGH k 
v 


KUNWAR GOBIND KRISHNA NARAIN.* 


Hindu Law—Joint Hindu family—Efeci of conversion of a member of a joint 
Hindu family to Mahomedanism—Forfeiture—Bengal Regulation VII of 
1832, 3.9—Act XXI of 1850—Intention of the Law of Limitation of Suits (Aet 
xv 6 1859), Section I, clause 12— Limitation Act (IX of 1871), Article 
142— Limitation Act (XV of 1877), Article 141~—Alienation—Test to be 
applied when reversioners challenge an alienation made by the holder ofa 
limited interest—A dverse claimants—Compromise—Tille, 


By declaring under the Bengal Regulation VII of 1832,8. 9, and Act 
XXI of 1850 that the Hindu or Mahommedan law should not be permit- 
ted to deprive any person not belonging to either of those persuasions of 
aright to property, or that any law or usage which inflicts forfeiture 
of rights or property by reason of any person renouncing his or her 
religion, shall not be enforced, the legislature virtually set aside the 
provisions of the Hindu law which penalises renunciation of religion or 
exclusion from caste. 

Where a father and son were members of a joint Hindu family and 
the father embraced Mahomedanism in 1845 and the son’s daughter’s 
sons brought a suit to recover the portion of property that had passed to 
the father’s daughter’s son, 

Held, that no suit could be brought, even if the above mentioned en- 
actments had permitted it, to enforce the right after the lapse of twelve 
years“ from the time the cause of action arose” under s. 1, clause 12 
of Act XIV of 1859, which applied; and that the intention of the law of 
limitation was, not to give a right where there was not one, but to inter- 
pose a bar after a certain period to a suit to enforce an existing right, 
and, therefore, nothing in Art. 142 of Act IX of 1871 or in Art. 141 of Act 
XV of 1877 could lead to the revival ofthe son’s right, if-any, that had 
already become barred. 

* Reported by J. M. Parikh, Barrister-at-Law, London, 
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P. 0. Hurrinath Chatierji v, Mohunt Alothoor Alohun Goswami (1) followed. 
The true test to apply to a transaction, which is challenged by the 
W reversioners as an alienation not binding on them is, whether the alienee 
derived title from the holder of tho limited interest or life-tenant. 
Kuavyyi Lan TÊ a compromise is based on the assumption that there was an anteced- 
ER ent title of some kind in the parties, and the agreement acknowledges 
Nuarary and defines what that title is, it cannot be challenged by the reversionary 


— 


heirs of a party as an alienation by n limited owner. It operates as a 
family arrangoment for the settlemont of disputes. 
Rani Mewa Kunwar v. Rani Hulas Kunwar (2) referred to, 


CONSOLIDATED appeals from three decrees of the High 
Court at Allahabad, dated the 23rd April, 1907, which reversed 
three decrees of the Subordinate Judge of Bareilly, dated May 
2oth, 1905, ,dismissing the respondents’ suits. 

The suits were brought by the respondents to eject the 
respective defendants thereto, being the appellants above- 
named, from three Mouzahs, named Malhpur in appeal No 9, 
Khai Khere in appeal No. ro, and Chandana in appeal No. 11. 
It was agreed that the oral and documentary evidence taken 
in each case shouldbe read in all of them. The ‘pleadings 
therein were substantially the same, and one demen govern 
ing all three was delivered by the first Court and also by the 
High Court. The suits were brought on the same date, Sep- 
tember 15th, 1904, and on the same title, namely, that of re- 
versionary heirs to one Daulut Singh, claiming to eject the 
the appellants as derivative purchasers under an alleged alie- 
nation in 1860 by Daulut’s daughters, which it was contended 
enured only till the death of the survivor of them in the year 
1899- l 

The circumstances under which the contest had arisen were 
not in dispute. It appeared that the entire estate, which was 


. a very large one, of which the three Mouzahs formed a part, 


had been from 1843 the jointestate of Ratan Singh and his 
son, the said Daulut Singh, as members ofa joint Hindu family. 
In 1845 Ratan Singh became a Mahomedan, and, thereupon, 
according to the contention in the plaints forfeited all his rights 
in the said estate which, it was alleged, devolved on his son 
Daulut Singh, who became thenceforth the absolute and ex- 
clusive owner of the entire estate. Daulut Singh died on the 
8th January, 1851, predeceasing his father, Ratan Singh, who 
died in September of the same year. Daulut Singh left a widow 
and two daughters, named Chhattar Kunwar and Mewa 


(1) (1893) L. R. 20 I, A. 183, atp. 192. (2) (1874) L. B. 1 I. A. 157, at p. 166, 








VOL. XIIL] THE BOMBAY LAW REPORTER. 429 


Kunwar. His father, Ratan Singh, left a widow anda P.U O. 
daughter’s son named Khairati Lal. Ratan Singh retained 1911 
possession of the entire estate till his death to the exclusion —_ 
of hisson. It then passed to his widow whose name was re- KaunarLan 
corded under an order, dated March 12, 1852, but later on in Kersana 
the same year the Court of Wards took possession. While the NABAI 
Court of Wards was in possession the two widows died, Daulat’s © — 
widow in 1857, and Ratan’s, in 1858, and thereupon, the 
dispute as to title, which had arisen between them, was con. 
tinued between the daughters of Daulut on the one side, and 
Khairati Lal, the daughter’s son of Ratan, on the other. 

The dispute between the widows did not result in litigation 
in the civil Courts. On their death the parties were referred 
to the civil Courts fora decision, but agreed to ‘refer their 
dispute to arbitration. 

On the 21st July, 1860, they signed at agreement for divi- 
sion of the disputed property, under which they respectively 
obtained possession of their agreed shares, which possession 
they and their successors in title had since then retained. The 
agreemegt was signed by the two daughters of Daulut Singh 
and by Khairati Lal and declared :— 

“There were disputes and disagreements amongst us, the exe- 
cutants, about the property owned and possessed by us, namely, 
the ancestral and acquired moveable and immoyeable property, 
the estate of Raja Ratan Singh, deceased, under the Court of 
Wards, situate in the Districts of Rai Bareilly, Pilibhir, Shah- 
jahanpur and Badaun, &c., in Oudh. We, the executants, have 
now without any undue influence or coercion, while in sound 
health, in full possession of our senses and of our own free 
will and accord, declared the property to consist of one rupee, 
and have agreed to a partition made in this way by Mr. John 
Inglis, the Collector of Bareilly. We have fixed a 7} anna 
share for Rai Khairati Lal, a 4} anna share for Rani Chhattar 
Kunwar, and a 4} anna share for Rani Mewa Kunwar. We will 
partition the whole of the property among ourselves in this 
manner by arbitration. We will not repudiate the aforesaid 
partition in any way. If we bring any claim contrary to the 
partition it will be considered false by the Civil and Revenue 
Courts. These few lines have been executed as a deed of 
agreement that it may serve as evidence and be of use in time 
of need. Dated 21st July, 1860, Saturday.” 

The plaints alleged that the effect of this agreement was that 
the daughters of Daulut Singh as life-tenants “ without any 


a 


430 THE BOMBAY LAW REPORTER. [VOL. XIIL . 


P.`C. lawful necessity, and contrary to law, gave away a 7 anna and 
1911 6 pie share to Kharati Lal, who had no right whatever,” and 
wv thatthe plaintiffs as reversionary heirs to Daulut Singh be- 
Kavxxi Iar came entitled on the death of the survivor to absolute posses- 
v. sion. The three Mouzahs, the subject of the three suits, were 
oe included in the share, which, on partition under the agreement 
—— of 21st July, 1860, were allotted to Kharati Lal, the prede- 
cessor in title of the appellants’ vendors. 

The appellants by their written statements contended that 
no right to Ratan Singh’s estates devolved on Daulut in 1845, 
and that as Ratan Singh remained in proprietary possession of 
the entire estate till his death, being succeeded by his widow, 
while neither Daulut Singh nor any of his heirs obtained pos- 
session of any part thereof until the transaction of 1860, any 
right which might have devolved on Daulut Singh, in 1845, 
became extinct by reason of twelve years haying elapsed; 
that the transaction of 1860 was a compromise of conflict- 
ing claims to an estate in the possession of the Court of Wards; 
and that Daulut Singh’s daughters were under the Hindu law 
competent to enter into the compromise, and the eplaintiffs 
were bound by it. 

From the respondents’ documentary evidence it appeared 
that on the 24th November, 1852, the Collector directed 
the Court of Wards te take possession and management 
’ofall the Ilakas belonging to Raja Ratan Singh ;” that 
on the 25th April, 1859, the Collector, after the deaths 
of the widows of Ratan Singh and Daulut Singh, referred the 
contending parties to Civil Court fora decision, and on the 
16th May, 1860, the Commissioner sanctioned the Collector’s 
refusal to release the estate from the Court of Wards. The 
compromise of July 21st, 1860, followed in lieu of the litiga- 
tion in the Civil Court to which the parties had been referred. 
The Commissioner sanctioned it on the 28th July, and the 
Collector ordered “ delivery of possession of the entire pro- 
perty to the heirs of Raja Ratan Singh, and the taking of a 
Farkate (acquittance) from them for the benefit of Govern- 
ment.” 

On the 2sth August, 1860, Khairati Lal and the 
daughters of Daulut Singh appointed the Collector, Mr. 
Inglis, as arbitrator, to make a partition thereof according to 
the shares fixed by the compromise. On the 15th December, 
1860, it was recorded in a proceeding of the Collector’s Court 
that the property-had been divided accordingly, and possession 


a 
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delivered according to the divided-shares to the sharers who P. O. 
executed to the Government a deed of acquittance, 1911 

With regard to the title of the parties to the compromise as + ~ 
it existed antecedently thereto, the Subordinate Judge found Kuusysi Lat 
that the properties now in dispute were the joint family Ue 
properties of Ratan Singh and Daulut Singh. He also found KaisHNa 
that Ratan Singh became a Mahomedan in 1845, and held 
that, thereupon, all his interest in the properties in 
dispute, became vested in his son, Daulut Singh, under the 
Hindu law. But he found that Daulut Singh did not enforce 
the Hindu law of forfeiture and did not claim the half share 
to which it related, and the claim could not be enforced 
through a law Court having regard to s. 9 of Bengal Regula- 
tion VII of 1832. And as regards possession he found as 
follows :— 
_ Daulut Singh took no steps not only to seek the forfeiture of 
Ratan Singh’s 8 annas share by reason of his becoming a 
Mahomedan, but even to get his own 8 annas share separated 
from Ratan Singh’s; and he died in January, 1851, leaving 
Ratan Sjngh in possession of the whole 16 annas share. On 
. Ratan Singh’s death, which occurred in September, 1851, the 
whole of the 16 anna share which stood all along in his name, 
was recorded in the name of his widow, Rani Raj Kunwar. 
He further found that the Court of Wards took over all the 
property into ‘its own possession in 1852. It gave Rs. 500 a 
month to’Rani Raj Kunwar for her expenses, but gave nothing 
to Daulut Singh’s heirs. He accordingly held that the com- 
promise impugned by the respondents, as an alienation in 
excess of the daughter’s powers, did not amount to a gift 
of a 74 anna share to Kharati. It was not a gift. The 
plaintiffs had been gainers by the compromise, in that they 
got by it 8, anna share, whereas they would in all pro- 
pability have got uo more than 8 annas share only, if 
the mattcr were decided by a law Court. The case 
would be decided under s. 9 of Regulation VII of 1832. The 
fact was perfectly plain that the plaintiffs could not get part of 
Ratan Singh’s 8 anna share unless the rule of forfeiture by 
loss of caste was enforced under Hindu law, and, by the 
Bengal Regulation VII of 1832, the law Courts were pro.' 
hibited to enforce that rule. 

The High Court substantially agreed in that view, for al- 
though it held that on Ratan Singh’s conversion Daulut be-’ 
came sole owner of the estate, it also ruled that under the 
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P. C. procedure prescribed by Regulation VII of 1832, the Court 


1911 ‘might have refused to enforce his claim. \ 
aam The Courts below differed as to the effect of the compro- ` 
Knuxwxi1Lat mise. The Subordinate Judge held that it wasa family ar- 
Baani rangement and was binding on the plaintiffs. He considered 


Narary that it conformed to the principles of equity, justice and 
— good conscience, laid down for the guidance of the Courts by 
s. 9 of the Bengal Regulation VII of 1832. He added that 
Daulut Singh’s daughters, even as Hindu women and 
holding no more than what was known as Hindu woman’s 
estate in the property they inherited from Daulut Singh, 
would be perfectly justified to part away with so much of that 
property as was necessary to protect the rest of it. The High 
Court held that the compromise amounted to an alienation: 
Itsaid: " The circumstances under which the compromise came 
into existence will be found on page 558, I. L. R. 25 Allahabad. 
There can be no doubt that it was a just and wise compromise 
each party having a good fighting title, and was perhaps the 
best arrangement which could have been made. „Had the 
parties on both sides been made heirs, it unquestionalaly would 
have bound them and their successors and reversioners. But, 
unfortunately, one party were female heirs with a limited 
interest. Does their act bind their reversioners? We regret 
to be obliged to hold that in our opinion the reversioners are 
not bound by it.” For a fullreport of the judgment of the High 
Court see Gobind Krishna Narain v. Khunni Lal (1). 
The appellants, thereupon, appealed to His Majesty in 
Council. 


H. Cowell, for the “appellants—Khairati Lal, through 
whom the appellants claim their title, did not acquire any 
tight to the property in suit from the daughters of Daulat. 
Khairali’s title is antecedent Lo the compromise of 1860, which 
is based on the assumption that there was an antecedent title 
of some kind in the parties to it. That agreement only 
acknowledges and defines that title: Rani Mewa Kuwar v. 
Rani Hulas Kuwar(2). The respondents, therefore, have no 
cause of action against the appellants. 

The transaction of 1860 does not purport to be, and is not 
on its true construction and effect, an alienation by way of 
gift of a 74 annas share to Khairati Lal. Under it the daughters 
of Daulat Singh obtained by agreement possession for the 


Gy (1907) L L. R. 29 All. 487. (2) (1874) L. R. 1 L A, 157, ub p, 166. 
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first time of property to which their father’s title, if any, P. O. 
accrued in 1845, and had never been enforced. They (the 41911 
daughters of Daulat Singh) also cured by that agreement =~ 
the original imperfections of their father’s title: Munshi Kaunnt Lat 
Karim-ud-Din v. Kunwar Gobind Krishna Narain 0). It v. 
was a compromise of doubtful claims and as such it A 
_was within their powers as Hindu daughters represent- — 
ing their father’s estate, and it binds the respondents in the 

absence of any fraud, which is not even suggested in this case. 
Katama Natchiar v. The Raja of Shivagunga(?); Hunooman- 
persaud Pandaya v. Mussumat Babooee Munraj Koonweree(?); 

Baboo Lekraj Roy v. Baboo Mahiab Chund(4); and Mayne on 

Hindu Law and Usage, (7th ed.), $$ 346, 347, 624, 634 and 635, 

PP- 455, 457; 840, 852 and 854. The compromise took place 

fifty years ago and has been acted upon ever since. The respon- 

dents do not suggest any fraud and there is no reason why it 

should notbebinding upon them. Reference was also made to 

Lala Oudh Beharee Lally. Ranee Mewa Koonwer (5). The 
possession alloted under the agreement of 1860 of the-Mouzahs 

in guit to Khairati Lal was in full proprietary right and was 
maintained by him and his successors adversely to Daulat’s 
daughters, and also to the respondents as Daulat’s rever- 

sionary heirs. 

The respondents cannot enforce their claim under forfeiture 
due to Ratan’s coversion under Bengal Regulation VII of 
1832, 8. 9, and Act XXI of 1850: Bhagwant Singh v. Kalla, ©) 
The respondents are claiming as reversionary heirs of 

Daulat, whose title, if any, accrued in 1845, the date of Ratan’s 
conversion. No suit to enforce that claim could be brought 

after the lapse of twelve years from 1845: Limitation of Suits 

Act (XIV of 1859), s. 1, clause 12 and section 18. The suit 

is, therefore, barred by limitation. The right to sue is barred 

and cannot be revived: The Indian Limitation Act (XV of 

1877), S 2; and Harrinath Chatterji v. Mohunt Mothoor Mohun 

Goswami). Act IX of 1872, Art. 142, and Act XV of 1877, 

Ast. 141, have no application to this case, which is governed 

by Act XIV of 1859. The appellants and their predecessors 

have been since 1845 in possession of the Mouzahs in suit 

adversely to Daulat and his heirs claiming under the forfeiture. 


SAAD E CO ag eee ne ee ee ena oe eo Ne OE 
(1) (1909) L, B, 86 I. A. 138, ab p, 145. (5) (1868) 3 Agra Reports, 82, at p, 84, 


(2) (1863) 9 M, I. A. 359, at p, 604. (6) (1888) I. L. R. 11 All. 100, 
(8) (1856) 6 M. L. A. 398. (7) (1893) L. R, 20 T, A, 183, at p, 192. 
(4) (1871) 14 M. L. A, 393, at p. 398, ' 
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De Gruyther, K. C., with B. Dube, for the respondents.— 
The compromise of 1860 made by the daughters of Daulat, 
who had the limited estate similar to.that of a Hindu 


Kuoxnr Lat widow, is not binding on the respondents, who are the rever- 


v. 
KRISHNA 
NARAIN 


sionary heirs of Daulat: Zmrit Kunwar v. Roop Narayan 
Singh (1); Sheo Narain Singh v. Khurgo Koeri (2), Sant Kumar 
v. Deo Saran(?); and Mayne on Hindu Law and Usage, (7th 
ed.), s. 643, p. 866. 

[LorD ROBSON.— Judgment would be binding]. 

Yes, my Lord. 

[Lord Rosson.—The compromise could be embodied in a 
judgment.] 

Judgment by consent would not be binding.> The judgment 
must bea judgnient obtained after a fair trial. : Reference was 
made to Mussamut'‘Indro Koer v. Shaikh Abdool Burkat(4). 

Ratan by his conversion became, according to Hindu Law, 
civilly dead in 1845, and the whole of the: property of the 
joint family vested in Daulat in that year. Bengal Regulation 
VII of 1832, s. 9, laid down procedure to be applied wher the 
parties came before the Court, and did not apply here: Gobind 
Krishna Narain v. Abddul Rayyum(s). Under: that section, 
when the parties to a suit are ‘of different religions, the. law 
applicable to the case is that of justice, equity and good con- 
science. See also Bengal Regulation VIII of-1795 and Bengal 
Regulation VII of 1832,s.8. Act XXI of 1850 was passed 
after the conversion of Ratan in 1845 and it did not, therefore, 
apply here. It is not retrospective. 

[Lorn Rosson.—The Act says the Court shall not apply 
the rule of confiscation.] 

The effect of the Act is not to deprive ‘the person ‘next. 
entitled on apostacy of a right previously vested: in him. 
Under no circumstances a right that is vested-could be divest- 
ed by a subsequent statute unless it is especially provided ‘in. 


‘that behalf by that statute: Maxwell on the Interpretation 
' -of statutes, (4th ed.), pp. 321-323. 


The possession of the propérty by the Court: of- Wards is 
not, as contended, adverse to the respondents: ' Karan Singh 
v. Bakar Ali Khané) and.The Secretary of- State for 
India in Council v. Krishnamoni Gufta(). ‘The Limi- 

(1) (1880) 6 Cal. L. R. 76, at p. 81. (5) (1908) E. L. R: 125 All. 546, 

(2) (1882) 10 Cal. L. R. 337, ab p. 842. (6) (1882) D, Re -IA 157. 

- (3) (1886) I. L. B. 8 All. 865, at pp. (7) (1902) L, By 36 I. “A, 18; 4 Bom, 


370 and 371. L. R. 587, 
(4) (1870) 14 W. R. 146. 
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tation Act(XV of 1877), Art: 141 is applicable here and the suit P, O, 
is not barred under it: Ranchhoddas Vandrawandas v. Parvati 4914 
bai.) The respondents could not sue until the death of Mewa =~ 

in 1899, as;the compromise was good for her life, and the right KuuwxrLar, 
to possession did not accrue.till then. Ifthe right didnot _ ® 


accrue before 1899, how could it be barred before that time? Ri 


Comell,-in reply, further- referred to 3 Agra’ Reports,at = 
p- 85, where a case reported in(1852) Sudder Dewany Reports 
1103, is cited showing that Act XXI of 1850 would be applied 
retrospectively-to 2 suit instituted before the ' passing of thal 
Act; and Act XIV of £859, s. 11. 


" The judgment of their Lordships was delivered by 


Mr. AMEER ALI.—These appeals, which. have been con- 
solidated-by,an order dated:1st November 1910, arise out .of 
three: actidns: in ejectment, brought by the plaintiffs in the 
Court of the Subordinate Judge of Bareilly, who dismissed the 
suits by onejudgment on the 2oth of May 1905. His decision, 
howeyer, was reversed on appeal by the High Court of Allahabad, 
whieh decreed the plaintiffs’. claims, on the 23rd of, April 1908. 
The defendants have appealed to His Majesty in Council, and 
the.point for: determination -is the same in each case. 

- The plaintiffs claim as:next reversioners to their grandfather | 
(mother’s father) Raja Daulat Sing to recover possession of 
certain properties held by the . defendants, on the allegation 
that. the deed of compromise under which the latter purport 
to derive title is not binding on them. The defendants, on 
the other hand, are transferees from one Raja Khairati Lall, 
a grandson’ by a' daughter of Raja Ratan Sing, the father of 
Daulat Sing, and a party to the compromise in question. 

The history of: Ratan ,Sing’s family and the circumstances 
which led‘to the compromise have been twice before this 
Board (2), and will be found summarised in the earlier of the 
two cases. It is unnecessary, therefore, to enter into them at 
any length. For the purposes of the present appealsitis suffi- 
cient to state that Raja Ratan Sing, who appears to have held 
a high position in the Court of the. then King.of Oude, owned 
considerable property within . British territories part of which 
is in’ suit, and that-he and‘his ‘son Daulat were members of a 
joint Hindu family and thus-entitled in joint tenancy each to 
a moiety of the properties. . 

_ 2 Bom, L R 607, © o 90 7. A. 104, | 
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It may be taken now as established beyond dispute that in 
1845 Ratan Sing abandoned Hinduism and adopted the 
Mahommedan faith. But although his renunciation of the 
Hindu religion involved, under the Hindu law, the forfeiture 
of civil rights to the extent of depriving him of his share in 
the joint estate, Daulat advanced no claim based on such 
forfeiture, and father and son remained joint until the latter’s 
death in January 1851. 

Daulat left him surviving a widow named Sen Kunwar, and 
two daughters, Chhattar Kunwar and Mewa Kunwar. On the 
death of Ratan Sing some months later (September 1851) the 
entire property which had stood all along in his name in the 
Collector’s Register was recorded in the name of his widow 
Rani Raj Kunwar. 

Disputes then arose between the heirs of Daulat on the 
one side and Raj Kunwar on the other. Eventually, and in 
consequence of these disputes, the Court of Wards took over, 
in 1852, possession of the entire estate, making Raj Kunwar, 
who is stated to have been a person of weak intellect, an 
allowance of Rs. 5o00 a month. The rights of Daulat’s beirs 
do not appear to have been admitted to any part of the pro- 
perty, as no allowance was made to them, and, in fact, it is 
alleged, they were referréd to the Civil Courts for the establish- 
ment of their rights. Matters remained in this condition for 
several years. Sen Kunwar died in 1857 and Raj Kunwar, 
Ratan’s widow, the following year. In 1860, under the advice 
of Mr. John Inglis, a well-known District Officer, then Collector 
of Bareilly, the daughters of Daulat and the grandson of Ratan, 
Khairati Lall, entered into.the compromise which the plaintiffs 
now seek to set aside so far as it affects them. 

By this compromise Daulat Sing’s daughters, Chhattar 
Kunwar and Mewa Kunwar, obtained between them an 8} 


anna share, taking the entire estate as 16 annas; whilst 


Khairati Lall received a 74 anna share. Partition was effected 
in terms of the compromise, and the parties obtained posses. 
sion of the respective shares allotted to them. Chhattar 
Kunwar died in 1866. There was litigation between Chhattar’s 
husband and Mewa Kunwar as to the right to Chhattar’s share, 
which was ultimately decided in Mewa Kunwar’s favour who 
thus obtained possession of the entire 8} share received by 
the two sistersin 1860. Mewa Kunwar died in 1899, and the 


‘share held by her has devolved on the plaintiffs, her sons. 


Their case is that on the abandonment of Hindyism by Ratan 
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Sing he forfeited his half share in the joint property which P. O. 
vested in Daulat Sing, that they as his heirs are entitled to 4944 


the entire 16 annas, and that they are not bound by the compro- =~ 
mise of 1860, as Chhattar Kunwar and Mewa Kunwar, being Kavssi Lar 
mere life tenants, had no authority, in theabsence of legal ne- R: 
: . er Krisnya 
cessity, to alienate the 74 annasharein favour of Khairati Lall. Naraw 
The defendants, who are transferees either from Khairati IETT 
F. Ameer 


Lall or his heirs contend inter alia that the compromise li, 
entered into by the two ladies was not an alienation; that it a 
was a family arrangement for the settlement of disputes under 
which they obtained more than they were legally entitled to; 
that in view of the British legislation (to which the defendantg 
refer) the forfeiture, on which the plaintiffs rely, could not be 
enforçed, and that, therefore, there was no divestment of the 
right of Ratan in respect of his half share, and that even if 
any such right, as the plaintiffs allege, devolved on Daulat in 
consequence of Ratan’s conversion in 1845 it became “ ex- 
tinguished” on the lapse of twelve years from the date of such 
devolution. , . 

The Subordinate Judge in a well-considered judgment upheld 
the defendant’s pleas and dismissed the suits. The learned 
Judges of the High Court, on appeal by the plaintiffs, arrived 
at a different conclusion. They were of opihion that on the 
conversion of Ratan Sing, Daulat became “ sole and absolute 
owner of the whole estate,” inasmuch as Regulation VII. of 
1832 did not abrogate the Hindu Law as to the consequences 
ofapostasy,” and Act XXI. of 1850 was not enacted until some 
five year after his adoption of the Mahommedan faith. With 
regard to the compromise of 1860, although they considered 
it to be “ just and wise” and “ perhaps the best arrangement 
that could be made,” they felt pressed by authority to hold in 
effect that it amounted to an alienation which the ladies, in 
the absence of legal necessity, were not competent to make, 
and that consequently it was not binding on the plaintiffs. 
In this view of the question they reversed, as already stated, 
the decision of the Subordinate Judge, and decreed the 
plaintiffs’ claims in all three suits. The learned Judges did 
not deal with the question of limitation raised by the 
defendants. 

Their Lordships regret they are unable to concur in the 
judgment of the High Court. 

In 1845, when Ratan Sing abandoned Hinduism and 
adopted the Mahommedan faith, the rule laid down in s. 9, 
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Regulation VII. of 1832, for decision in civil suits where the - 
parties'ranged against other each belonged to different per- 
suasions, was in force in the Bengal Presidency. It declared 


Kuunnt Lat in express terms that in such cases— 


Hr, Ameer 
Ak. 


“ When one party shall be of the Hindoo and the other of the Mahom- 
medan persuasion, or where one or other of the parties to the suit shall not 
be either of the Mohammedan or Hindoo persuasions, the laws of those reli- 
gions shall not be permitted to operate to deprive such party or parties of 
any property to which, but for the operation of such laws, they would have 
been entitled.” 

Act XXI. of 1850 extended the principle of s. 9, Regulation 
VII.. of. 1832, of the Bengal Code, throughout the territories 
subject to the government of the East India Company. After 
reciting the provisions of s. 9, and stating that it would be 
beneficial to extend its principle to the rest of British India, 
it enacted that— l Ki 

s So much of any law'or usage now in force within the ‘territories subject 
to the Government of the East India Company, as inflicts on any person 
forfeiture of rights or property, or may be held in any way to impair or 
affect any right of inheritance, by reason of his or her renouncing, or having’ 
been excluded from the communion of any religion, or beng deprived of 
caste, shall ‘céase to be ‘enforced ns Law in the Courts of the East India 
Company, and in the Courts established by Royal’ Charter within the said . 
territories.” a 
' The intention in both enactments is perfectly.clear; by. 
declaring that the Hindu or Mahommedan law shall not be 
permitted to deprive any party not belonging to either of 
those persuasions of a right to property, or that any law or 
usage which inflicts forfeiture of rights or property by . reason 
of any person renouncing his or her religion, shall not be 
enforced, the legislature virtually set aside the provisions of 
the Hindu law which penalises renunciation of religion or 
exclusion from caste. . l : 
. The effect of the legislation of 1832 and 1850 was that on 
Ratan Singh’s abandonment of Hinduism, Daulat Sing did 
not acquire any enforcible right to his father’s share in the 
joint family property which he could either assert himself or. 
transmit to his heirs’ for enforcement''in a British Court of 
Justice. , p 

In the view their Lordships take of this branch of the case 
it is not necessary to discuss the question‘of-limitation raised 
by the defendants. But it may be observed that whatever 
right Daulat acquired under the Hindu law to'the share of 
his father came into'existence in 1845 on™ the! ‘conversion of 
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the latter to the Mahommedan religion. | No suit could be 
brought, even if.the enactments. referred: to above had 
permitted it, to enforce the right after the lapse of twelve years 


‘from the time the’ cause of action arose” (section 12, Act Kaunwi Lai 


XIV of 1859). Nothing in Article 142 of Act IX of 1871 or 
of Article 141 of Act. XV of 1877 could lead to the revival of 
aright that had already become barred. In this connection 
their Lordships would.refer to the judgment of this Committee 
in the case of Hurrinath Chatierji v..Mohunt Mothoor Mohun 
Goswami(t) where it was pointed out that “ the intention of 
the law of limitation is, not to give:a right where there is not 


‘one, but to interpose a bar after a certain period toa suit to 


enforce an existing right.” 

Such was the relative position of the parties in 1860, when 
the compromise was entered into. The heirs of Daulat had no 
existing enforcible right to the share of Ratan Sing, and the 
entire property was recorded in the nameofhis widow. Under 
these circumstances the parties, under the advice of the District 
Officer, instead, of engaging in. a, long litigation, arrived.at a 
mutual settlefhent of their claims. The real nature of the com- 
promise is well expressed i ina judgment of the High Court of 


‘the North-West -Provinces -in- 1868.!in: the suit’ of ‘Mewa 


Kunwar against her sister, Chhattar Kunwar’s nuehane (2), The 
learned Judges say as follows:—- 


“ The true character of the transaction appears to us to have been agettlee ~.. . 


ment between the several members of the family of their disputes, each one 


. relinquishing all claim in respect of all property i in dispute other than that 


falling to his share, and Tecognising ‘the’ right of the others as they’ liad 
previously asserted it to the portion allotted to them respectively. It was 
in this light, rather than as conferring a new distinct title on each other, that 
the parties themselves seem to have regarded the arrangement, and we think 


‘ that it is the duty of the Courts to uphold and give full effect to auch an 


~ 


arrangement.”’ 


Their’ Lordships have no hesitation 3 in adopting that view. 


ik The true test to apply to a transaction’ which is challenged by 


_the reversioners as an alienation“ not’ binding on them is, 


`. whether the alienee derives title'f from the, holder ofthe limited 


interest or life-tenant. In, the, ‘present case Khairati Lall 


' acquired no right from- the: daughters. of Daulat, for “ the 


compromise” to use their Lordship’. language in Rani’ Mewa 


` Kunwar v. Rani Hulas Kunwar (8),’“ is based on the assump* 





(2) (1898) L. R. 20 T. A. 188." " 


** (a)(1874) L'R. 1 L, A. 166, 
(2) (1868) 4 N; W. P. H.-C, R: 84., Pi TAG 
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P. C. tion that there was an antecedent title of some kind in the 
1911 Parties. andthe agreement acknowledges and defines what that 
w~ title is.” 

KuunxtLat In their Lordships’ judgment the decisions on the authority 
K v of which the learned Judges of the High Court have held the 

BISHNA 

Nagary Compromise not to bind the plaintiffs, are not area to 
—- the present case. ` 

Are ri er On the whole their Lordships are of opinion that the judg- 
— ment and decrees of the High Court of Allahabad should, be 

reversed and those ofthe Subordinate Judge restored, and they 
will humbly advise His Majesty accordingly. 

The respondents will pay the costs of this appeal and of 
the appeal in the High Court. 

Appeal allowed. 
Solicitors for the appellants: Pyke, Parrott & Co. 
Solicitors for the respondents: 7. L. Wilson & Co. 





{On appeal from the High Court of Judicature at Fort Wiliom in Bengal,] 
Present : 
Lorp MACNAGHTEN, LORD ROBSON, SIR ARTHUR WILSON. 


1911 BISHUN CHAND BACHHAOT 
son aon J 

Feb. 3,7, 8, 3 

March 10. BIJOY SINGH DUDHURIA.* 


Suit to set aside a sale in exavution proceedings—Fraud and conspi acy—Forfei- 
ture of the purchase money—Reversal of concurrent Jindings. $ 


Whore tho Courts in India deoreed tho suit brought, in the Court of 
the Subordinate Judgo, by the respondent against the appollant and’ two 
other defendants for a declaration that the purchase by the appellant of 
a house at an auction sale, held undor the order of the District Court, in 
certain execution proceedings, was invalid on the ground that it was 
brought about by the fraud of the appellant and the other defendants, thé 
judgment creditor and the judgment debtors, and prior to the institution \ 
of the suit the respondent had preferred a claim under 8. 311 of the Civil 
Procedure Code (Act XIV of 1882) in the District Court, praying that the 
sale might be get aside, but his petition was dismissed, und the sale duly 
confirmed after evidence had been heard on both’sides in relation to the 
points raised by the respondent, 

Held, on the evidence, reversing the decree of the lower Courts that the 
allegations of fraud and conspiracy made against the appellant had not 
been brought home to him, that, under all the ciroumstances of the case, 


+Roported by J. M, Parikh, Burrister-al-Law, London. 
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there was no sufficient ground for setting aside asale, confirmed by the 
Court after prompt local inquiry, and for inflicting on the appellant a for- 
feiture of considerable purchase money paid by himout of his pocket, 
and that the suit must be dismissed. 


' APPEAL from a judgment and decree of the High Court at 
Calcutta (April 16, 1907) confirming those of the Subordinate 
Judge of Murshidabad (May 25, 1904). 

The facts material for the purpose of this report are set out 
in the judgment of their Lordships. The suit was instituted 
by the respondent on September 30, 1902, to set aside the sale 
of a property sold in execution proceedings by the order ofthe 

_ District Court of Murshidabad, on the ground that the said pro- 
ceedings and sale were fictitious and fraudulent. The defen- 
dants in the suit were the appellant (defendant No. 1), the 
decree-holder in the said auction proceedings (defendant 
No. 2), and the judgment debtor, (defendant No. 3), the 
owner of the property, which consisted of his family dwelling- 
house which had been sold. The Subordinate Judge decreed 
the suit.and the High Court on appeal confirmed that 
decree. “The appellant, thereupon, appealed to His Majesty 
in Council. 


De Gruyther, K. C., and K. Brown, for the appellant.—It is 
contended by the other side that the decree, in execution 
of which the sale took place, was fraudulent, and that the 
execution preceedings were also fraudulent. Both Courts have 
held that the decree was not fraudulent. The appellant did 
not buy as benamidar for the debtor, and the sale to him should 
not be set aside at all, or at any rate unconditionally. There 
is no reasonable evidence of fraudulent intent on the part of 
the decree holder and the debtor. The case of fraudulent con- 
sipracy now raised was not raised on two previous occasions 
when the sale was challenged. The question whether the 
appellant made himself a party to or had notice of fraud on 
the part of the decree-holder and judgment debtor was not 
raised on the issue, and was not tried by the Subordinate Judge, 
and the finding of the High Court thereon is wrong: Adbdool 
Hoosein Zenail Abadin v. Turner 0), and Gunga Narain Gupta 
v. Tiluckram Chawdhry ©). 

[Sir Robert Finlay.—Both Courts in India have held that the 
proceedings were fraudulent.] 

There are no concurrent findings here, -because the conclu- 

(2) (1887) L. Bo 14 L. A. 111, at p, 125, (2) (1888) L, R. 15 1, A. 119, 
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sions on matters of fact as to which the learned Judges of the 
High Court say that they concur with the Subordinate ‘Judge 
are not those stated in his judgment. The inference drawn by 
the Courts in India that the sale is fraudulent or dénami is an 
inference erroneousin Jaw from the facts found by those Courts 
respectively. The allegations of fraud if proved would con- 
stitute an offence under s. 420 of the Indian Penal Code. This 


appeal, it is submitted, should be allowed. 


Sir Robert Finlay, K. C., and A. M. Dunne, for the 
respondent.—The findings of fact of the High Court being in 
affirmance of the findings of the original Court on the issues 
as to the fraud and collusion on the part of the defendants, in 
connection.with the execution proceedings and the sale, and 
as to the appellant’s being a mere denamidar for the defen- 
dant No. 3 in the matter of the purchase, there is no appeal 
therefrom. There is no substantial or real question of law 
involved in the appeal. Findings such'as these are binding 
unless exceptional circumstances are shown to revise them, 
and no such exceptional circumstances are shown to &yist here. 
This has been laid down in many cases and one of them is the 
case of Moung Tha Hayeen v. Moung Pan Nyo(a). 

[LorD MACNAGHTEN.— You need not refer to any case.] 

The case of Abdool Hoosain Zenail Abadiu v. Turner(2), 
relied upon by the other side, has no bearing here. It simply 
lays down the well-known rule that a charge of fraud must be 
fully proved and that when one kind of fraud is alleged, another 
kind cannot be proved. In order to succeed it is necessary 
for the other side to show that there was no evidence to 
support the findings and the Court below had gone wrong in, 
law. No such case is made out here and the appeal should 
be dismissed. 

(LorpD MACNAGHTEN asked whether the respondent would 
be prepared, in case of the dismissal of the appeal, to pay the 
appellant Rs. 12,000, the price of the house. It was found that 
the appellant had paid that amount, which was distributed by 
the Court. The effect of the decree under appeal was that that 
sum was confiscated. | 

The respondent has received nothing and he cannot be 
ordered to pay anything to the appellant. The respondent 
considers that the house is still open to sale. 





——— 


(1) (1900) L, R. 27 I, A, 166; 2 Bom, L, R, 985. (2) (1887) L. R, 34 Ẹ A, 111,- 
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De Gruyther, K. C., replied citing the Civil Procedure 
Code (Act XIV of 1882), ss. 311, 545 and 608. 
The judgment of their Lordships was delivered by 


Lorp Rosson.—This is an appeal from a decree of the 
Bengal High Court of Judicature which confirmed a decree of 
the Subordinate Judge of Murshidabad. 

The suit was brought in September 1902 by the respondent 
Bijoy Singh against the appellant for a declaration that the 
purchase by the appellant of a house at an auction sale, held 
under the order of the District Court of Murshidabad, in 
certain execution proceedings, was invalid on the ground that 
it was brought about by the fraud of the appellant and the 
other defendants Tara Chand, the judgment creditor, and 
Chatrapat Singh, the judgment debtor, in those proceedings. 
_ The respondent Bijoy Singh was a creditor of Chatrapat 

‘Singh and held a decree for the amount of his debt, Rs. 10,000, 
He applied to the District Court of Murshidabad for execution 
against Chatrapat’s properties and accordingly in September 
1900 thf house in question was attached and ordered to be 
sold on the 15thJanuary 1901. Thedebtor procured a post- 
ponement of the sale until the 21st March Igor by a part 
payment of Rs. 4,000. In January and February 1901 suits 
were begun by the debtor’s two sons against the respondent, 
alleging that the house was family property; that they were 
entitled to shares therein according to the Mitakshara law, 
and asking for injunctions restraining the sale of their shares. 
The sale was accordingly stayed in February 1901, on terms 
that security for the whole amount of Bijoy Singh’s debt should 
. be furnished. This was done on the 8th March rgor, and the 

sale on behalf of the respondent thus indefinitely stayed. 

In the meantime proceedings were also being taken against 
Chatrapat Singh by the defendant Tara Chand, who had obtained 
a decree in the Calcutta Small Causes Court for the amount of 
his debt, Rs. 1,800, as far back as September 1896. That 
decree was transmitted to the District Court of Murshidabad 

for execution, and on the 22nd February rgo1 the house in 
question was duly attached, and the sale fixed for the 15th 
May 1901. On that day the judgment debtor petitioned the 
Court to postpone the sale for seven days. On his promise 
that the debt should be paid in that time, Tara Chand con- 
sented, and this delay was granted by the Court. The promise 
was not kept, and the sale accordingly took place on the 22nd 
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May 1901, when the appellant Bishun Chand Bachhaot became 
the purchaser at the price of Rs. 12,000. That sum was paid 
by him, and has since been distributed among the general body 


_of creditors. It is now alleged that the real purchaser was 


the judgment debtor himself, and that the appellant was only 
a“ benamidar” or mere nominee. 

The charges of fraud made by the respondent in his settle- 
ment of claim were of a sweeping character. It was alleged 
that Tara Chand’s decree was false, and obtained by collusion 
with the judgment debtor; that there was similar fraud in 


` relation to the attachment and the sale proclamation; that 


the suits by the sons were really instituted by the judgment 
debtor in order to obtain a stay of the respondent’s suit, 
and so enable a sham sale to be effected in the collusive suit 
of Tara Chand ; that the sale fixed for the 15th May 1901 was 
then adjourned with the fraudulent consent of Tara Chand be- 
cause it was known that effective bidders would be present; 
that on the 22nd May the judgment debtor’s pleader, one 
Harendra, fraudulently told the respondent’s agent that the 
sale was again to be adjourned, and thus preventeđęąhim from 
attending, and that only dependants and followers of the judg- 
ment debtor were presentat the sale. The charges against 
Tara Chand in relation to his debt and decree were conclusively 
disproved. There can be no doubt that Tara Chand’s decree, 
which was of long standing, was genuine, and that he sought 
and obtained execution under it in perfect good faith. Both 
the Subordinate Judge and the High Court have found in the 
appellant’s favour on this very important part of the case. 

The learned Subordinate Judge has also found that the pur- 
chase money for the house was found by the appellant himself 
and not, (as the respondent alleges), by the judgment debtor. 
The High Court do not dissent from this view, so that on the 
evidence it cannot be said that the appellant was a mere “ be- 
namidar,” Further, it was found that the respondent’s allega- 
tions of fraudulent non-service of process of attachment and sale 
were not correct. 

These findings materially attenuate the general case of fraud 
set up by the respondent and, in what remnains of the case, their 
Lordships are unable to see any sufficient or substantial evidence 
of fraud on the part of the appellant. 

The genuineness of Tara Chand’s debt and decree being now 
admitted, it becomes necessary to scrutinise earefylly the char- 
ges brought against him in relation to the execution. His 
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consent to the postponement of the sale for seven days on the P, O. 
debtor’s promise of payment was necessarily fraudulent. No 4911 
doubt it fitted in well with the specific charges of fraud origin- we 
ally brought against him but, when those charges are elimi- BIuHUN 
nated from the case, there is nothing to show that this parti- PENNE 
cular act may not have been quite innocent. The respondent, Buoy 
however, can make no case unless it be treated as a step in the &Srwom 
alleged conspiracy. Nor can much importance be attached to zopa Robson, 
the fact that Tara Chand’s pleader had intimate business con- —— 
nections with the judgment debtor’s pleader, Harendra. The 
‘fact is that Tara Chand’s agent, Basanta, desired to retain 
Harendra inthe proceedings, but Harendra, being already 
retained for the judgment debtor, recommended his friend 
Ram Krishna, who thereupon acted for Tara Chand. 

The appellant is a money lender and a man of substance. 
When cross-examined as to his means he stated his income tax 
and offered to produce the receipts, so the suggestion that he 
was merely an impecunious nominee was not sustained. 

He said he had heard of the proposed sale at the house of 
his pleader, Baikant Babu, who had also acted occasionally for 
Chatrapat. Baikant told him the property would be sold 
cheap, owing to the litigation of the sons which, he thought, 
would come to nothing in the end—an opinion which proved 
correct. The appellant thereupon instructed him to arrange 
for a representative to attend the sale on his behalf and to 
bid up to Rs. 10,000 or Rs. 12,000. He forthwith paid Rs. 
3,000 to Baikant to meet the deposit that might be required 
and afterwards sent, out of his own funds, the balance of Rs. 
9,000. Other bidders competed for the property. They are 
said, perhaps truly, to have been friends or associates of the 
judgment debtor, but it is not correct to say they were 
“followers and dependants,” nor is there anything in the 
evidence or the circumstances to establish the suggestion that 
they were acting in collusion with the appellant. 

The respondent says he was willing to give Rs. 60,000 for 
the house, but was prevented from attending by Harendra 
telling his agent on the day of the sale that he was instructed 
to apply for another postponement. Harendra was called by 
the respondent, and would only say that he had no recollec- 
tion of this; but, assuming that he said it, there is nothing to 
show that-the appellant should be held responsible for any 
misrepresentation by Harendra. 

On the zoth June 1908 the respondent preferred a claim 
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under s. 311 of the Civil Procedure Code, in the District 
Court of Murshidabad, praying that the sale might be set 
aside, but his petition was dismissed, and the sale duly con- 
firmed after evidence had been heard on both sides in relation 
to the points raised by the respondent. 

Litigation also arose after the sale between the appellant 
and the sons of the judgment debtor, who set up against him 
their claim to shares in the house under the Mitakshara law. 
That claim was dismissed and the appellant obtained posses- 
sion in January 1902. It is said that he has made no use of 
the property and still holds it for the benefit of the judgment 
debtor, but this suit was commenced in September 1902 so 
that the appellant has not been able to deal effectively with 
what was probably a speculative purchase. 

Their Lordships are of opinion that the allegations of fraud 
and conspiracy. made against the appellant have not been 
brought home to him and that, under all the circumstances, 
there is no sufficient ground for setting aside a sale, confirmed 
by the Court after prompt local inquiry, and for inflicting on 
the appellant a forfeiture of the considerable purcha¥e money 
paid by him out of his own funds. 

Their Lordships will therefore humbly advise His Majesty 
that the decrees of the High Court and of the Court of the 
Subordinate Judge ought to be reversed and this appeal 
allowed, with costs here and in the Courts below. 


Appeal allowed. 


Solicitors for the appellant: Lee and Pemberton. 
Solicitors for the respondent: Z, L, Wilson & Co. 
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[On appeal from the High Courtof Judicature at Madras.) 
Present : 


LORD MACNAGHTEN, LORD Rosson, SIR ARTHUR WILSON 
AND Mr. AMEER ALI. 


LINGAM KRISHNA BHUPATI DEVU GURU 
v 1911 


SRI MIRZA SRI PUSAPATI VIJAYARAMA GAJAPA- r P 2 
` TIRAJ MAHARAJA OF VIZIANAGRAM. ' 


Mortgage—Consiruction—Simple morigage—Condition that the morigagee shall 
lake possession of and enjoy the mortgaged property as under a usufructuary 
morigage in default of payment of interest by the morigagor—Morgages's 
right to a decree for sale, ° 


In a suit brought by the mortgagee against the mortgagor, who had 
failed to pay the principal and interest, to enforce his mortgage, it waa 
contended thatthe mortgagee was not entitled to the decree for sale on the 
ground that the instrument of mortgage, which expressed itself that it 
wasa simple mortgage provided— If the whole ora portion of the interest 
remaingsunpaid by the due date, His Highness (the mortgagee) ghall take 
‘possession of the mortgaged properties immediately thereafter and enjoy 
the said properties as under a usnfructuary mortgage” : 

Heid, conffirming the decree of the High Court, that the mortgagee 
retained the position of a simple mortgagee and as the mortgagor had 
not -fulfilled his obligations, the decree for sale of the mortgaged pro- 
perty was a matter of course and perfectly right, 


APPEAL from a decree of the High Court of Judicature 
at Madras, dated January gth, 1908, whereby the decree of 
the District Judge at Vizagapatam, dated the 5th April, 1904, 
was substantially affirmed. 

The suit was brought on behalf of the Maharaja of Viziana- 
gram, (hereinafter referred to as the present respondent), 
against the appellant and his father, since deceased, to 
enforce a mortgage, dated 21st May, 1895, and executed by 
the latter to secure a loan made to them by the predecessor 
of the present respondent. Other persons, who claimed 
charges on the mortgage premises were joinedin the suit as 
defendants, but no question on this appeal arose with regard 
to them, and they were not parties to it. 

The District Court passed a decree for the sale of the mort- 
gage premises and the decree was affirmed by the High Court 
subject to a variation, which it is not material to mention here. 

* Reported by J. M. Parikh,’ Rarrister-at-Law, London. 
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eA ih 
P. C. The sole question on the appeal was as to the.’construction 
1911 Ofthe said mortgage—whether under its terms the present 
~~ respondent was or was not entitled to a decree for sale. The 
Iaxaam said mortgage which was therein described as a deed of mort- 
KRisHNA gage without possession, recited the loan of Ra 75,000 and 
S proceeds as follows: 
Manaraza “Wo shall pay with interest at the rate of Rs, 4, four rupees per Rs. 100 
or VIZIANA- per annum in respect of the said amount. We have given in simple mortgage 
GRAN herefor the lands mentioned i in Schedule No. 1 annexed hereto in favour of. 
ran His Highness but retained the lands in our possession’ alone, We shall pay 
the interest of Rs, 3,000, three thousand rupees, annually accruing on the 
gaid document ‘on ‘the 15th day of January every year into His Highness’ 
Treasury, and get the payment endorsed on this document, If at any time any 
payment is made towards the principal, the same shall be credited’ towards 
the principal: If the whole or a portion of the interest remains unpaid by 
the due date, His Highness shall take possession of the mortgaged properties 
jmmediately thereafter and enjoy the said properties as under the usufruc- 
tuary mortgage; and out of the cist amount realised therefrom, deducting 
the expenses in respect of katiubadi, quil-rents land: -cess, establishment and 
repairs, the balance shall be credited towards the interest of this document. 
Tf, however, it be not sufficient for the interest, we shall pay of (the deficit 
interest) on the liability of the mortgage properties, ‘this documnt and the 
title deeds, For the principal and interest of this document, this mortgage 
property, ourselves, our heirs and our other movable and immovable pro- 
perties shall be liable,” 


The appellant and his father haying failed to pay principal 
and interest due on the footing of the said. mortgage, which 
then amounted to Rs. 85,883-5-4 the suit giving rise to the 
appeal was brought against them on the 13th of January, 1899, 
on behalf of the present respondent, who was a minor, for 
the sale or, in the alternative, for possession of the mortgage 
premises, in the event of the mortgage not being redeemed. 
The plaint contained an offer to redeem the prior charges, 
if any, of the Maharaja of Jeypore and another wa were 
joined as third and fourth defendants. 

The present appellant and his father filed written statements 
in which they denied the plaintiff's right to enforce the 
mortgage by a suit for sale or at all. 

On the znd August, 1899, issues were framed in the case. 

, The roth issue which was finally settled on the 24th October, 
1900, was as follows :—" Whether there is an enforceable coven- 
ant in plaint bond for the repayment of the consideration 
money entered in it, and whether the plaintiff can pray for 
sale of the mortgaged property for principal sor  atrears of 
interest,” : 
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On the 5th of April, 1904, the District Judge delivered 
judgment for the present respondent recording a finding on the 
roth issue in the affirmative. A decree for sale was according- 
ly drawn up in the usual form in which, however, provision 
was made for certain charges to which the 3rd and 4th defen- 
dants were held by the District Judge to be entitled. 

Against the said decree cross appeals were preferred to the 
High Court by the appellant and respondent'respectively. The 
appeal of the respondent, which related to the alleged charges 
on the 3rd and 4th defendants, was by consent allowed in part, 


449 
P, 0. 
1911 


—— 
Linea 
KRISHNA 

BuHupATI 
V. 
MAHARAJA 
oF VIZIANA- 

GRAM 


but the appeal of the appellant was dismissed. The judgment’ 


of the High Court was as follows :— 


“ The only question argued before us is whether under the terms of the 
instrument of mortgage, the mortgagee is entitled to a decree for sale, It is 
contended that there is no covenant for payment. In Exhibit A, after a 
recital of the circumstances under which the loan was taken and of the details 
of the consideration and also of the receipt of: seventy-five thousand rupees, 
follows the clause, which, it is contended for the appellant, does not amount 
to a premise to pay. The mortgagors ‘agree’ to pay with interest at the rate 
of 4 per cente per year. It may no doubt be true that they do not say in so 
many wordf that they-shall pay the principal sum. But they undoubtedly 
promise to pay something and it cannot be anything else but that amount. 
This view is also confirmed by the last provision in which they acknowledge 
their personal liability and make the rest of their property also liable, 

It is next contended that assuming there is a covenant to pay, that pay- 
ment can only be enforced by the plaintiff taking possession of the property 
and enjoying the usufruct, In that case it would follow that the plaintiff 
would have no means of enforcing payment of the debt unless the mortgagor 
made default i.1 payment of interest, 

We do not consider that under the terms of the instrument the plaintiff 
is bound to take possession, He is undoubtedly entitled todo so. But 
there is nothing to suggest that he has not his remedy by suit. 

We, therefore, dismiss the appeal with costs.” 


The appellant, then, appealed to His Majesty in Council. 

Cohen K. C. with Dunne, for the appellant.—The conten- 
tion. is that the respondent is not entitled toa decree for 
sale, but that he is entitled to a decree for possession of the 
mortgaged property. 

(SIR ARTHUR WILSON.—Is it contended that the ordinary 
rights of a mortgagee are excluded ?] 

Yes, my Lord. The instrument here is neither a simple 
nor a usufructuary mortgage according to the definitions of 
those terms in s. 58 (4) and (d) of the Transfer of Property 
_ Act (IV of 1882). 

[SIR ARTHUR WILSON.—Is it nota simple mortgage in the 
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first instance turned into a usufructuary mortgage in certain 
events ?] 

This is a simple mortgage, which in certain events would 
turn into a mortgage of a usufructuary nature, but not 
a proper usufructuary mortgage. The rights and liabilities of 
the parties should be determined by their contract as evidenced 
in the mortgage deed: Act IV of 1882, s. 98. The deed here 
provides that the mortgagee shall take possession. It does 
not say that he may. He is not entitled to sell the mortgaged 
property: Shaik Idrus v. Abdul Rahiman(). 

{[LorD MACNAGHTEN referred to s. 58 (b) of Act IV 
of 1882.] l l 

Section 58 has no application here, Because here the mort- 
gage is a simple mortgage combined with some other kind of 
mortgage, which is of the nature of a usufructuary mortgage, 
and s. 98 applies. 

[LorD MACNAGHTEN.—The sole question is whether Act 
IV of 1882 applies. ] 


Act IV of 1882, s. 67, was referred to. Ñ 


Sir Robert F inlay, K C., De Gruyther, K. C., and E. Browns 
for the respondent, were not heard. 


The judgment of their Lordships was delivered by 


LorRD MACNAGHTEN.—It seems to their Lordships that 
this case is perfectly clear and the judgment appealed from 
perfectly right. 

The mortgagee advanced a large sum of money on terms 
very favourable to the mortgagor. At the same time he 
retained the position of a simple mortgagee. That is so 
expressed in the deed itself. The mortgagor has not fulfilled 
the obligations he undertook. After prolonged forbearance 
and fifteen years after the mortgage was made, the mortgagee, 
whose interest is greatly in arrear, comes forward and says: 
“I am a simple mortgagee,” and he asks the Court to enforce 
his rights. The decree was a matter of course. 

Their Lordships will therefore humbly advise “His Majesty 
to dismiss the appeal and the appellant must pay the costs, 

Appeal dismissed. 

Attorneys for the appellant: Chapman Walker and Shephard. 

Attorney for the respondent: Douglas Grant. 





(2) (1891) L. L. R, 16 Bom. 308, at p. 306, 
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[On appeal from the Hiyh Court of Judicature at Fort William in Bengal.) 
Present : 
LorD MACNAGHTEN, LORD ROBSON, SIR ARTHUR WILSON 
AND Mr. AMEER ALI. 


PURNA,SASHI BHATTACHARJI 
v 


KALIDHAN RAI CHOWDHURI.* 


Hindu Law—~Dayabhaga school—Inheritance—Will—Construction—A ltempt to 
alter mode of succession prescribed by law—Permament devolution of pro- 
perty in direct male line—Female heirs and their descendants to take on 
Failure of descendants in direot male line. 


Where the instrument was called a will, but the sole intention of the 
executants, as they expressly avowed in the preamble, was to alter the 
rules of succession jn their family by providing for the permanent devo- 
lution of their respective properties in the direct male line, including 
adopted sons, with the condition that in case of failure of lineal male 
heirs in one branch the properties belonging to that branch should go to 
the other, subject to the same rule; and only in the nbsence of mele 
descerfants in the direct line in either branch were the properties to go 
to female heirs and their descendants it wns held that such an attempt to 
alter the mode of succession prescribed by Hindu law was illegal. 

, Tagore v. Tagore (1) followed. 


APPEAL from a judgment and decree of the High Court 
at Calcutta, dated the 14th day of March, 1906, which re- 
versed a judgment and decree of the Court of the Subordinate 
Judge of Tipperah dated the 16th day of April, 1903. 

The suit was brought by the appellants, as plaintiffs, for a 

declaration of their title by right of inheritance to one-half 

share of certain immovable and movable properties specified 
in the schedules attached to the plaint and of certain moneys 
invested in loans, for recovery of possession of the same, for 
an account and for. other relief. 

The Subordinate Judge decreed the suit in a modified form 
declaring that the appellants’ right of inheritance to one-half 

,share of the immovable properties was established, and giving 
them possession of the same with mesne profits from the 
month of Chaitra 1307, B. S. (1900 A. D.) but dismissed the 
appellants’ claim for one-half share of the movable properties 
and of moneys invested in loans and for an account, 

On appeal the High Court dismissed the suit. The main 

* Reportefl by J. M. Parikh, (1) (1872) L, B. J. A. Sup. Vol. 47, 

Barrister-at-Law, Londop.. i 
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question for decision in the appeal related to the true con- 
struction of an instrument described as a will and dated the 
28th day of March, 1860. 

The parties were subject to the Dayabhaga school of the 
Hindu Law. One Krishna Mohan Chowdhuri died leaving 
him surviving two sons, Kashi Chandra Chowdhuri and 
Ishwar Chandra Chowdhuri. The latter left his widow 
Tripura Sundari, Defendant No. 2, and his daughter Manmo- 
hini. Kashi Chandra Chowdhuri died leaving him surviving 
two sons, Krishna Kishore Chowdhuri and Nata Kishore 
Chowdhuri, a daughter Shiva Sundari, and a widow Kalitara 
Debi. The said Manmohini died childless in 1268 B. S. and 
on the 7th Assin 1269 B.S. (September 22nd 1862) Tripura 
Sundari exècuted an Ekrarnama by which for certain consi- 
derations and upon certain conditions therein stated, she 
assigned her widow’s estate in a portion of her late husband’s 
property to Krishna Kishore and Naba Kishore. On the 16th 
Chait 1272 B.S. (March 28th 1866) Krishna. Kishore and 
Naba Kishore executed instrument described as a will in the 
following terms :— ie 

This Will is executed by Krishna Kishoro Rai, and Naba Kishore Rai, sons 
of late Kashi Chandra Rai, inhabitants of Shitpur, Pergunnah N urnagar in the 
district of Tipperah, Thana Kashba, Nurnagar, to the effect as follows :— 

“ Whereas body is mortal it is impossible to say what may befall at what 
time and as ruin may ensue from disputes relating to fthe shares arising 


_in future amongst son, daughter, daughter’s son and childless widow unless 


some rules are regularly framed and it has accordingly become necessary to 
prescribe a set of rules in that behalf and hence therules mentioned below are 
laid down ; these shall become operative and come into force on our death.” 

(1). “We and our sons, grand-sons and other heirs shall in equal shares, 
and in the number stated below get all the moveable and imamoveable 
properties or investments in loans ancestral and self-acquired, whether 
standing in the name of one or both of us, or in benami, that now exist or 
that may be hereafter acquired, during the time we remain joint. Weor 
they shall not be able to make the shares unequal on making any kinds 
of objection, ; 

(2). "If one of us two, or his son be living and the other or his son be not 
living then the said surviving person or his gon shall get all the moveable and 
immoveable properties left by the deceased with rights of ownership, A son- 
less widow or daughter or daughter’s son shall have no sort of tight or title 
to and my concern whatever with that proporty, but shall only get, during 
their life-time, food and clothing ete., as is provided in the Sth paragraph, 

8. “The sons and grandsons of us, both, shall be able to deal with’ the 
properties left by us in any way they wish, in their rights as full owners, and 
this will shall not be n bar to the debts of both of us being paid out of the 
properties left by us both; the properties loft by us shall always romain liable 
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for the payment of our debts. But the bond for Rs. 400 in favour of Ananda 
Nath Sen and that for Rs. 150 in favour of Ganga Gobinda Sen and that for 
Es. 150 in favour of Ram Sunder Chowdhuri, have been given in the name 
of one Krishna Kishore Rai, and the bond of Rs. 100 in favour of Chandra 
Kumar Chakravarty has been given in the name of me Nava Kishore Rai, 
‘The said monies are joint debts and are payable by both of us, 

4. “If there be no progeny, i, ©, a son and grandson eto., of either of us two 
jn existance, which may God forbid, then the widows or daughters or sons 
born of their (daughters) womb, and in their default, father’s daughters, sons 
eto, shall get only such shares as they may respectively get according to the 
Shastras ; no claim on the part of any shall prevail, on the ground of some one 
having become the owners of the property of another under the provisions of 

.this Will. The widows and daughters, and sons born of the womb of daughters 
etc. of us, both, whoever may be alive, shall be owners according to the 
Shastras. 

5. “On the death of one of us, during the life-time of the other or of his 
male issue, his sonless widow, as long as she lives, shall, by residing in the same 
mess with the said surviving person, get food and raiments and the expenses 
of shradhs and pilgrimages etc; if, on account of disunion, she, separates in 
food, she shall get an allowance at the rate of Rs, 4 per month for food and 
raiment, and one set of utensils and bedding and one hut and also expenses 
for shradh and for pilgrimage on one occasion only, in consideration of the cir- 
cumstances @nd the decision of five respectable persons and shall get nothing 
more besides these; if, instead of Living in the husband’s house, she lives at 
her father’s then she shall get an allowance of Rs. 3 per month and one set 
of utensils and bedding and Rs, 6 for expenses of the annual shradh and ex- 
penses of pilgrimage on one occasion only. And if the said deceased should 
have no son but have daughters, then the said surviving person and his sons 
at their own expense shall give the said daughter or daughters in marriage. 
Tf, after marriage, she or they become widow, which may God forbid, and 
there be no means of subsistence; in the family of her or their husband and 
in the paternal family of the daughter’s sons born of their womb, then, living 
in the same mess in our house, she or they shall get for life, food and raiment, 
and the expenses of marriage, and, if, entitled to perform the shradh of the 
said deceased, the expenses of his shradh. Ifshe or they become separate, 
she or they shall according to the circumstances get only monthly allowance 
for food and clothing and expenses of marriage, (except the marriage Pon) 
and expenses of Shradh of the said deceased, if entitled to perform it, and 
shall not get anything else besides the samo, 

6. “If on the death of one of us, the ot her be alive and the son of the 
said deceased be minor, then until he comes of age, the said minor son and 
hig moveable and immoveable properties shall remain under the guardian- 

` ship and management of the said surviving person and the properties shall 
not be under the care and management of anybody else as guardian. Ifthe 
said minor, on coming of age, wants to take his own estate under his own 
management, on satisfying himself about it, he the said guardian shall give 
jt up; and he the said guardian shall not have any power to cause any injury 
or loss. 

7. “Tf, on tle death of one of us, his wife be devoid of son born of her 
womb, and live in separate mess then she at that time shall get a total sum of 
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Rs. 200 in cash and food and clothing otc, as long as she lives, as provided in 
the 6th paragraph, and she will be onlilled to claim Lhe aforesaid Rs. 200 
only once and not a second time, But the provision with respect to the 
said cash shall be applicable only to our wives now living; it shall not be 
applicable to any one else. Under the terms of this writing, the wives of our 
song, and son’s sons etc, will not be entitled to make any claim; if they do, 
it shall be rejected, Nobody shall be competent to make any deviation from 
this. ' 

8, “The word putra shall mean, son, son’s son, son’s son’s son and adopted 
son and his gon, etc., being male issues, and the words written in this Will 
are to be taken in their plain sense and notin any distorted far-fetched sense. 

9. The rules that we two uterine brothers prescribe by this Will as 
between ourselves shall continue to provail and be operative down to our 
gons, grandsons, etc, successively, If any one having the power under this 
Will make correction or alteration in a proper and just manner by a special 
document in writing, then, with the oxception of paragraph 4, the other para- 
graphs may be corrected or altered. Bo il known that the person making 
correction in or alteration of this Will shall not be able to interfere witha 
view to maliciously reduce the allowance for food, clothing, etc. ns provided 
in the 5th paragraph, for the widow, danghter or daughter’s sons of the 
other. The 16th Chaitra 1272 B, 8.” 

Krishna Kishore died in Jaith, 1275 B. S. (1868 &. D.) leav- 
ing him surviving a minor son Ananda Kishore, and 2 daughter 
Durga Sundari by his predeceased wife Hara Sundari, a widow 
Shyama Sundari and his mother Kalitara. In or about Chaitra 
1279(1872 A.D.) Ananda Kishore died unmarried and childless, 
and Kalitara died in 1307 B. S. (1900 A.D.) The present suit 
was instituted by the appellants’ the sons of Durga Sundari, as 
plaintiffs, on the 29th day of July, 1901 in the Court of the 
Subordinate Judge of Tipperah against Nabha Kishore and 
TripuraSundari. The plaint alleged that Krishna Kishore and 
Naba Kishore were joint in estate and on the death of Krishna 
Kishore in 1275 B. S., his share of the joint estate devolved by 
right of inheritance upon his son Ananda Kishore, that on the 
death of Ananda Kishore in 1279 B. S. his share of the joint 
estate devolved upon his heir, his father’s mother, 
Kalitara, who enjoyed it during her lifetime, that on 
the death of Kalitara in Chaitra 1307 B. S. (1900 A. D.) 
the appellants, as reversionary heirs of Ananda Kishore, 
became, according to the. Hindu Law of inheritance, en- ' 
titled to the said share, and that all the properties acquired 
by Naba Kishore since the death of Krishna Kishore as also 
those acquired since the death of Ananda Kishore belonged 
to the joint family estate. The appellants prayed for a decla- 
ration of their title by right of inheritance to a moiety share 
of all the moveable and immoveable properties specified ig 
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the Schedules to the plaint, for recovery of possession of the 
same, for an account, and for other relief. Tripura Sundari, 
who was made a pro forma defendant, did not defend the suit 
and Naba Kishore died after he filed his written statement, 
leaving two sons, Kalidhan Rai Chowdhuri and Kali Prasanna 
Rai Chowdhuri, the respondents, who were brought on record 
in his place. 

The respondents filed'a joint written statement, whereby 
they pleaded inter alia that Ananda Kishore having died 
without any son their father Naba Kishore became absolutely 
entitled, under the provisions of the said Will, to the share of 
the estate which belonged to Krishna Kishore and which 
devolved upon Ananda Kishore, that Kalitara could not suc- 
ceed to it under the terms of the said will, and that under the 
said Ekrarnama dated the 7th Assin 1269 B.S. Krishna 
Kishore and Naba Kishore did not become absolute owners 
of the estate of the late Ishwar Chandra. 

The Subordinate Judge delivered his judgment and decreed 
the suit ina modified form. He held that the said Will was 
genuine, Put it had no legal effect as far as the bequest in favour 
of Naba Kishore, or his son or grandson etc., was concerned ; 
that Ananda Kishore had only life interest under the said 
Will, and the absolute interest, which remained undis- 
posed of under it, became vested in him as the heir of 
Krishna and passed first to his heir Kalitara on his (Ananda’s) 
death, and then to the appellants on the death of Kalitara, 
and that the said Will did not bar the appellants’ claim as 
heirs according to the Hindu law of inheritance; that the 
appellants were entitled to succeed in their claim relating to all 
the immoveable properties in suit as heir of Ananda Kishore 
after the death of Kalitara; that Kalitara inherited the pro- 
perties in suit from Ananda Kishore and after her death 
according to the Dayabhaga Law the properties devolved 
upon the appellants as Ananda Kishore’s sister’s sons; that 
according to Hindu Law of inheritance the respondents, or 
any other persons who could be the reversionary heirs of 
Ishwar Chandra at the time of Tripura Sundari’s death would 
get the properties comprised in the Ekrarnama dated the 7th 
Assin, 1269.B.S. but Krishna Kishore and Naba Kishore and 
their heirs, however remote, were entitled to enjoy the same 
during the life-time of Tripura Sundari, and as that lady ways 
alive at that time the appellants were entitled to get posses- 
sion of their share of it; that the appellants’ claim for an 
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account must fail as the respondents were not liable to render 
the same; appellants should get a decree for the share claimed 
of all the immoveable properties in suit, but their claim as to 
moveables must fail. 

Against the said decree of the Subordinate Judge the 
respondents appealed to the High Court at Calcutta and the 
appellants filed a memorandum of cross-objections. While the 
appeal was pending the said Tripura Sundari died and 
under an order of the High Court the respondents were 
recorded as her legal heirs. The High Court made a decree 
dismissing the appellants’ suit and ordering each party to bear 
its own costs in both Courts. The learned Judges, who heard 
the appeal, came to the conclusion that taking the whole 
scope of the said will it was quite clear that the intention 
of the testator was to exclude female heirs, and persons claim- 
ing through such heirs; that Ananda Kishore obtained upon 
the death of Krishna Kishore an absolute estate defeasible 
in case of his (Ananda’s) death without male issue, that in 
the event which happened on the death of Ananda Kishore 
the estate reverted to the heirs of the testato? Krishna 
Kishore who left a widow named Shyama Sundari who was 
then alive and succeeded in preference to Krishna Kishore’s 
daughter’s sons, the appellants, and that in view of the 
opinion that they had formed as regards the true character 
of the estate, which Ananda Kishore took under the said 
will, it was not necessary to express any decisive opinion 
on the question whether under the said will there was any 
valid gift over to Naba Kishore on the death of Ananda 
Kishore without male issue. In the result the High Court 
held that the appellants were not entitled to succeed in their 
claim. The learned Judges observed that in the view that 
they had expressed as regards the true construction of the 
will it was not necessary to discuss the other questions raised 
in the case; that if they had to go to those questions they 
should be disposed to agree generally with the Subordinate 
Judge in the decision which he had come to upon those 
questions, save and except the question whether the respon- 
dents were liable to account, and that to maintain a suit for 
account a certificate of succession was not required, though, 
no doubt if upon an account being taken any sum of money 
be found due to the appellants, they could not recover such 
sum without the production of the certificate such as was 
contended for by the respondents, With reference to the 
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question as to the validity and effect of the Ekrarnama, 
dated the yth Assin 1269 B. S., executed by Tripura Sundari 


and as to who should on that lady’s death (which event, 


happened after the decree of the Subordinate Judge was made, 
and before the appeal to the High Court came on for hearing) 
succeed to the moiety share of the estate which was assigned 
over to Krishna Kishore and Naba Kishore under the said 
Ekrarnama, the learned Judges were of opinion that they 
need not discuss the matter because the rights of the parties 
must be regulated by the facts as they stood on the date of 
the decree of the Subordinate Judge. 

Against the decree of the High Court the appellants 
appealed to His Majesty in Council. 


De Gruyther K.C. and G. Æ. A. Ross, for the appellants.— 
The avowed object of the instrument dated the 28th March, 
1866, and described as a will, is to. exclude female heirs and 
their descendants from inheritance. It provides that the 
property of each of the executants should devolve in his 
direct male line and on the failure of such a line provision is 
made that his property should go to the direct male line .of 
the other. On the failure of the male lines of both the 
brothers, the property is to go to female heirs and their 
descendants. It is a direct attempt to provide a set of rules 
of succession contrary to those prescribed by Hindu law. 
Such an attempt is illegal. Tagore v. Tagore). There is no 
gift to anyone in this case. The instrument is not operative 
and the appellants are, under the Hindu law, entitled to the 
property they claim. The High Court is of opinion that the 
appellants are entitled to an account. 


S. O. Buckmaster K. C. with J. M. Parikh, for the respon- 


dent.—The instrument is a will and is so called by itself. It 
has also the characteristics of a will, which should be construed 
liberally. It does not create estate tail male as contended 
because the definition of the word “ puttra ” in clause (d) limits 
_ the succession: Mayne on Hindu Law and Usage, (7th ed.) 

pp. 731 and 732, $. 540, and Lalit Mohan Singh Roy v. Chuh 
kun Roy Lal(2). It is submitted that the High Court is right 
for the reasons given in its judgment. The respondents are 
not entitled to accounts as held by the Subordinate Judge. 
As to the Ekrarnama executed by Tipura the brothers acquir- 


(2) (1872) L. R. I. A. Supp. Vol, 47, . (2) (1897) LR. 24 I, A. 76 
at pp. 64 and 66, Tae 
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ed her life interest and the result of this case should not 
affect the rights of the respondents, who are the only rever- 
sionary heirs of her deceased husband. 


De Gruyther replied. 
The judgment of their Lordships was delivered by 


Mr. AMEER ALI.—This is an appeal from a judgment of 
the High Court of Bengal, dated the r4th of March 1906 
reversing a decision of the Subordinate Judge of Tipperah; 
and the only point for determination turns upon the construc- 
tion of a document executed in 1868 by two brothers, Krishna 
Kishore Chowdhuri and Naba Kishore Chowdhuri, subject to 
the Dayabhaga School of the Hindu Law, by which they 
purported to provide for the permanent devolution of their 
respective properties in the direct male line, including adopted 
sons, with the condition that in case of failure of lineal male 
heirs in one branch the properties belonging to that branch 
should go to the other, subject to the same rule; and only in 
the absence of male descendants in the direct linéin either 
branch were the properties to go to female heirs or their 
descendants. l 

Krishna Kishore died in June 1868, leaving him surviving, 
besides a son named Ananda Kishore and a daughter Durga 
Sundari, his brother Naba Kishore and their mother Kalitara. 
Ananda died in 1872 without any issue and Kalitara in March 
Igol. 

The plaintiffs, who are the sons of Durga Sundari, instituted 
this suit on the 29th of July rgor against Naba Kishore, 
claiming as next reversioners to Ananda, their maternal uncle 
the properties which originally belonged to Krishna Kishore 
and after him to Ananda, and which had since come into the 
possession of the defendant (Naba Kishore). 
~ Naba died shortly after the institution of the suit, and his 
sons, the present respondents, were then brought on the 
record in his place as his legal heirs and representatives. 

The plaintiffs’ case is that, notwithstanding the rules laid 
down by the two brothers in the Instrument of 1866, which 
they contend to be invalid under the Hindu Law, on the 
death of Ananda Kishore the properties descended to his 
grandmother Kalitara, who held them as a life-tenant until 
her death, and that on her decease Ananda Kishore’s estate 
devolved on them as his next reversioners, . 
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The defendants’ contention is that under the Instrument 
of 1866, on the death of Ananda Kishore, thè properties 
forming the subject matter of the present litigation passed to 
Naba, and on his death to the respondents in this appeal. 

It appears that in 1862 one Tripura Sundari, the widow 
of Ishwar Chandra, paternal uncle of Krishna and Naba 
conveyed to them jointly her interest in the properties 
belonging to her deceased husband; the plaintiffs claim to re- 
cover in this suit the share of Krishna in these properties 
also. Tripura, who was joined as defendant to the action, 
died after the trial in the first Court. ; 

With regard to the main issue in the case, viz., the con- 
struction of the Instrument of 1866, the Subordinate Judge 
held in substance that the provisions therein contained regu- 
lating the perpetual descent of the properties of the two 
brothers in the lineal male line were in contravention of the 
rules of Hindu Law, and were, consequently, invalid; and that 
the plaintiffs were entitled to recover the properties in suit, 
save certain items regarding which there is no question in this 
appeal. * He accordingly made a decree in favour of the plain- 
tiffs, but disallowed their claim for account against the respon- 
dents. 

The High Court on appeal came to a different conclusion. 
It considered that, under the circumstances that had actually 
happened, Ananda Kishore had obtained under the Instrument 
in question an absolute estate defeasible in case of death 
without male issue. 

The real gist of the judgment is contained in the following 
passages :— 

“Turning then to the questions what might be the exact estate which 
Ananda Kishore oblained upon the death of Krishna Kishore, and to whom 
the estate devolving upon him would go upon his death without any male 
issue, it seeris to us that if we could confine our attontion simply to para- 
graphe (1) and (3) of the Will we should have to hold that Ananda Kishore 
obtained an absolute estate of inheritance, and that even if he died without 
male issue, as he did in this case, his legal heirs, whether male or female, 
would succeed, But reading those paragraphs with paragraphs (2), (4), and 
(8), as they must be go read in order to ascertain what the true intention of 
the testators was, we think, that though he obtained an absolute estate, yot 
puch estate was defoasible in case of his death without male issue, with a pro- 
vision in that event for his widow and daughter.” 

And again :— 

“ It may, ne doubt, be said that there was no giftin this case by Krishna 
Kishore and Naba Kishore jn favour‘of any of their descendants, and that 
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„the document merely declares their rights in future and that such Tights must, 
therefore, be regulated by the ordinary Hindu Law. But it will bo observed 
that so far as Krishna Kishore was concorned, his son Ananda Kishore was 
then born and it may well be taken that he had before his mind that indivi- 
dual at least; and hence the bequost should be taken to be in favour of 
Ananda Kishore and such other sons as might be born to him thereafter and 
their male descendants. We are concerned in this case with Ananda Kishore 
alone and the estate left by him; and so far as ho was concerned, as already 
indicated, it may be taken that there wasa valid gift in his favour subject to 
the limitations prescribed,” 

Their Lordships regret they cannot concur in the view 
expressed by the learned Judges of the High Court as to the 
meaning and intent of the parties executing the Instrument. 
It is called a Will, but the preamble states the object for 
which it is executed. 

“Whore,” it says, “body is mortal, it is impossible to say what may befall 
ab what time, and as ruin may ensue from disputes relating to the shares aris- 
ing in future amongst son, daughter, daughter’s son, and childless widow, 
unless some rules are regularly framed, and it hag accordingly become neces- 
sary to prescribe a set of rules in that hchulf, nnd hence tho rules mentioned 
below are laid down; these shall becomo operative and come into ferce on our 
death,” 

This preamble may rightly be regardedas the key to the 
policy of the document, and so far as it goes there does not 
appear to be any intention on the part of the executants to 
make any gift. The whole purpose in view was to keep the 
property in the lineal male line, and with that object rules 
were framed to preverit its devolution to female heirs and 


‘male heirs connected through them. 


The first paragraph declares that the executants, their sons, 
grandsons, and “ other heirs” shall take the properties “in the 
manner stated below,” that is, subject to the restrictions 
imposed in the document, “in equal shares” and that none 
will have the power of making the shares unequal. ° 

Paragraph 2 is in these terms :— 

- “TE one of us two, or his son be living and the other-or his son be not living, 
then the said surviving person or his son shall get all the moveable and immo- 
veable properties left by the deceased, with rights of ownership. A sopless 
widow or daughter or daughter’s son shall havo no sort of right or title to and 
any concern whatever with that property, but shall only get, during their life 
time, food and clothing, &o,, as is provided in tho 5th paragraph,” 

Paragraph 3 declares that the sons and grandsons of the 
executants shall have full power to deal with the properties 
“left by them in any way they wish in their rights as full 

owners.” | 
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Paragraph 4 provides that only on failu of male progeny 
in the direct male line of either of the exejutants, widows, or 
daughters, or daughters’ sons are to get stares "according to 
the Shastras.” i 

Paragraphs 5 and 7 make provisions į fir the maintenance of 
widows and daughters. i i 

Paragraph 6, which relates to the gutrdianship of any minor 
son left by either of the executants, isimmaterial. 

Paragraph 8 defines the word puircused i in the document, 
that— 

“Tt shall mean gon, son’s son, son’s son’s 0, and adopted son and his son, 
&c., being male issues, and the words writte: in this will are to be taken in their 
plain sense, and not in any distorted far-fethed sense,” 


And they declare finally that— 
“The rules that we two uterine broters prescribe by this-willas between 
ourselves shall continue to prevail, andoe operative down to our sons, grand- 


sons, &c., successively.” 


Throughout the E is‘ no indication of an in- 
tention toehake a gift to any Jerson; whilst paragraph 4 clearly 
shows that the “ sons and gandsons ” who took the properties 
left by the executants acquted them as “full owners.” There 
was no restriction on theirsowers to deal with such properties 
“in any way they wished” But, although they acquired the 
estate as absolute ownes, it was not to descend in the legal 
channel according to thr prescriptions of the Hindu Law, but 
in accordance with the sles framed by the executants with the 
avowed object stated 2 the preamble. It was only on the in- 
definite failure of maë issue in both branches that the female 
heirs or their descenants were to receive the shares prescribed 
for them in the Sha:ras. 

This is the genexl policy of the Instrument. It wasclearly 
intended tovary the rule of Hindu law, and to control the 
devolution of thrproperties until the indefinite failure at some 
remote period ¢.the male line of both brothers. -That such 
an attempt to iter the mode of succession prescribed by law 
is illegal is entciated in the clearest terms in the judgment 
of this Boardn the Tagore Casel). As their Lordships there 
observe :— 

“ Tnheritancdoes not depend upon the will of theindividual owner; transfer 


does. Inherance is arule laiddown ( or in the case of custom recognised ) by 
the Btate, ne merely for the benefit of individuals, but for reasons of public 


policy. 
(1)(1872) L. R. I. A. Supp, Yol., p. 47. 
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“ Tt follows directly ‘rom this that a private individual, who attempts by gift 
or willto make properly inheritable otherwise than the law directs, is assum- 
ing to legislate, and iio gift must fail, and the inheritance take place as 
the law directs. This ‘vas well oxpressed by Lord Justice Turner in Soor- 
jomones Dossee v, Denoburdoo Alullich (1). A man cannot create a new form of 
estate or alter the line of Siccession allowed by law, for the purpose of carry- 
ing out his own wishes or sows of policy.’ ” 


The learned Judges i the High Court had present in their 
minds the difficulty of \econciling the acquisition by each in- 
dividual male descendantof full rights of ownership in the pro- 
perty that descended to n with restraint imposed on its devo- 
lution. And, therefore, t&give effect so far as possible to the 
intention of the SEON they considered that the absolute 
estate Ananda peared “\as defeasible in the event of his 
death without male issue.” ‘If the attempt -to interfere with 
the course of descent ee to law is to be regarded as a 
condition of defeasance, it wasapplicable not merely to the 
case of Ananda, but to the case of every. male descendant who 


‘happened to leave no male xsue; and its application might 


have been postponed for anindeinite period. Their Lordships 
are not aware of any authority to warrant such a” provision. 
Nor is there any for the contentio that under the Instrument 
in question there was a devise in fiyour of Ananda. with a gift 
over to Naba Kishore, the uncle. As the Subordinate Judge 
very properly observes in his judgmeét, “the question is not 
whether the gift over was good in tk event which happened 
afterwards but whether it was good injts creation.” 

It is clear from the document that i there was any idea at 
all in the mind of Krishna Kishore of a tft over in favour of 
Naba or his male descendants, it was Gpendent on the con- 
tingency of the indefinite failure of male ijue in his own line. 
At the time the document was executed tere is no reason to 
suppose that he contemplated that his son sould die without 
issue, or that Naba would survive him. -nd therefore if it 
were assumed that a gift over was intendd, it would be 
wholly invalid in view of the clear rule of law id downin the 
Lagore case. 

Their Lordships, however, have no doubt tat the sole 


. intention of the executants in this document, as tsy expressly 


avowed in the preamble, was to alter the rule of secession in 
their family which they had no power to do. 

In their Lordships’ judgment the plaintiffs are etjtled toa 
decree for the properties in respect of which their im was 


(1) (1857)6 M. I.A. 526, 
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allowed by the first Court. The High Court. disagreed with 
the Subordinate Judge on the question of the liability of the 
respondents to render accounts. It held that ifthe plaintiffs 
were entitled to a decree in the action they would also be 
entitled to an account from the defendants as legal repre- 
sentatives of Naba Kishore, their father, for the rents and 
issues of Ananda Kishore’s estate whilst in his hands. There 
can be no question that this is the right view. 

Their Lordships aye of opinion that the judgment and decree 
of the High Court should be set aside, and that of the 
first Court restored, with a modification declaring the 
liability of the respondents as legal representatives of their 
father Naba Kishore to account for the period the estate left 
by Ananda Kishore was in Naba Kishore’s hands. There 
should also be a‘declaration that the rights of the parties 
which have come into existence since Tripura Sundari’s death, 
inrespect of the properties conveyed by her to Krishna 
Kishore and Naba Kishore in 1862, shall not be affected by the 
result of this case. 

The respondents will pay the’costs of this appeal and of the 
proceedings in the High Court. 

And their Lordships will humbly advise His Majesty accord- 
ingly. 

Appeal allowed. 


Solicitors for the appellants © T. L. Wilson & Co, 
Solicitor for the respondents: W. W. Bow, 
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[On appeal from the Chief Court of Lower Burma.) 
. Present : l 
LORD ATKINSON, LorD ROBSON, SIR ARTHUR WILSON AND 
Mr. AMEER ALI. 


MAUNG PE 
v. 


MA LON MA GALE.* 


Buddhist Law—Husband’s suit for Divoce— Wife’s denial of allegation of mis- 
conduct, but her submission to judgment—Efect of the decree so obtained— 
Subsequent suit for partition of joint property—Code of Civil Procedure 
(Act XIV of 1882), Secs. 42 and 43— Objection under those secitons raised in 
the Court of appeal—Cause of action for a suit for Divorce—Cause of 
aotion for a suit for partition— Whether it is necessary to claim partition in 
the suit for divores. 


The appellant and the respondent wore Burmese Buddhists and husband 
. and wife. The appellant filed a suit against the respondent for dissolu- 
tion of the marriage on the groud that the respondent had, by sundry 
fraudulent devices, stolen certain jewels which were the property of the 
appellant and prayed for a decree on that ground. The regpondent filed 
her written statement denying tho allegations as to her misconduct and 
asking that the suit be dismissod. Witnesses were summoned but on the 
day fixed for hearing the respondent abandoned her defence and, although 
continuing to deny her guilt, consented to a divorce. Judgment was 
thereupon given for a decree as prayod for, Afterwards the appellant 
brought the present action for the recovery of his property which ho 
alleged his divorced wife still fraudulently kept in her possession, and for 
n partition of their joint property. The respondent contended that the 
divorce had been by consent and had not been granted by reason of her 
fault. The first Court decreed the suit, The respondent appealed and 
some time after she filed her momorandum of appeal raised for the first 
time the point that the present suit of the appellant was barred under the 
Code of Civil Procedure (Act XIV of 1882) ss, 42 and 43, as he had failed to 
ask for a partition of the joint property in the previous action for divorce, 
T'he Court of appeal dismissed the suit on that ground alone: 

Held; (1) that the proceedings at law disclosed, not an agreement be- 
tween husband and wife, but a claim by the husband on a specific ground to 
which the wife in effect submitted and that the divorce was granted on the 
ground of a matrimonial offenco on tho part of the-wife; 

(2) that the objection founded upon the Code of Civil Procedure 
(Act XIV of 1882), ss.42 and 43 should have been treated as a proli- 
minary point and as no notice of it was given by the respondent in the 
present action either in her defence, or at the trial, or in the grounds of 
appeal as first delivered she was too late to raise the point in the Court 
of appeal except upon terms which would have indemnified the appellant 
for the omission to raise it at the proper time; 


rer F 7 t 
* Reported by J. M. Parikh, Barrister-gt-Law, London, 
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(3): that lhe cause of action for the divorce was the misconduct of 

the wife, Lut the cause of action for the suit For partition wag the di- 
- vyoree of the wife founded on that misconduct, and that the present suit 
` was not barred by gs. 42 and 43 of the Code of Civil Procedure ; 

(4) that partition might no doubt be treated as relief conse- 
quential upon the divorce and therefore dealt with in the same suit, but 
there was'not necessarily any hardship on the defendant in severing the 
two matters, and, if the Court should be of opinion that a petitioner had 
unnecessarily severed his olaim for a partition from his claim for a di- 
vorce, it might, of course, punish the plaintiff by the exercise of its dis- 
cretion as to costs, but such a severance did not come within the mischief 
aimed at by 88.-42 and 43 of the Code of Civil Procedure go as to bar the 
claim for partition which might be founded on the decree for divorce 
itself. 


APPEAL from a decree of the Chief Court of Lower Burma 
on its appellate side dated July 28th 1909, reversing a decree 
of the District Court of Hanthawaddy dated March 18th 1908. 

The District Judge decreed the suit brought by the appellant 
as plaintiff in a modified form, but the Chief Court, on appeal 


by the respondent, who was the defendant therein, dismissed _ 


the suit with costs. 

Prior to June 6th 1907 the plaintiff dnd. defendant, who 
were Burmese Buddhists, were husband and wife, and the 
plaintif shortly before that date filed a suit for the dissolution 
of their marriage under Burmese Buddhist Law, the marital 
offence alleged being that the defendant had stolen or mis- 
appropriated certain jewels which were his property. The 
‘wife denied the alleged offence but after putting in a defence 
submitted to a decree being made against her. 

The decree was so made with costs against her by a Court 
of competent jurisdiction on June 6th 1907. 

On the 27th August 1907, the plaintiff filed in the District 
Court of Hanthawaddy the suit giving rise to this appeal. It 
was substantially a suit for the recovery by the plaintiff of his 
property which he alleged was in the possession of his 
divorced wife or to which he was entitled under Buddhist 
law on partition, after divorce because of her fault, of their 

- joint property, and his share of the profits of the employment 
of their joint property in trade or agriculture. The different 
" heads of the property claimed were fully set out in the Daa 
the total amount being over Rs. 18,000. 

The defendant in her written statement alleged that as she 
consented tô a divorce it was one by mutual ċonsent only, in 
which case the shares in the distribution would be different, 
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P, ©. As to some ofthe property claimed by the plaintiff she stated 
1911 thatit was personal to herself and not joint property, as to the 
=~ stolen jewellery claimed she asserted that it was in fact stolen 

Maun Ps but denied that the stole it, she denied that there was any pro- 
a perty at the time of the divorce subject to partition, and in 
Ma Lon i Bt ate : : 
Ma Gane ĉ2Y case objected to the plaintiff’s claim as not setting out 
— debts for which there was a joint liability. 
The lower Court held that the divorce was not one by 
without consent, inasmuch as the divorce was granted on the 
prayer of the plaintiff, was contested by the defendant in a 
written statement, and she subsequently, withdrew her op- 
position, the divorce being thereupon granted to the plaintiff 
with costs; that there was no compromise or arrangement 
between the parties but the defendant abandoned her defence, 
and that the divorce was not by mutual consent; that the 
jewellery was lost by the fault of the defendant but that 
(contrary to the contention of the plaintiff) it was not plaint- 
iff’s separate property but property set apart at the time of 
the marriage by the plaintiff for the joint purpões of the 
married pair. He assessed the value at very much below 
the amount put upon it by the plaintiff. Asto the pro- 
perty acquired during marriage and its value the learned 
Judge found the balance where the debts were set off at 
a very trifling: sum, and he also found that as debts were 
outstanding at the time of the divorce. On the whole he 
found for the plaintiff for a little over Rs. 6,000 with propor- . 
tionate costs. .On March 26th 1908 an appeal against this 
judgment was presented by the defendant the chief grounds 
alleged being that the lower Court erred in law in holding that 
the divorce was not by mutual consent, that the jewellery 
was not subject to equal division as joint property, that the 
defendant was not liable to make good the loss of the alleged 
stolen jewellery and that the judgment was against the weight 
of evidence and the probabilities of the case. On December 
rgth 1908 (nearly ten months after the original memorandum of 
appeal and its grounds were filed) the following further ground 
of appeal was filed on behalf of the defendant. "For that the ` 
lower Court should have held the plaintiff disentitled to relief 
by reason of his failure to enforce his rights as regards pro- 
_ perty in the prior proceedings in which he sued for a divorce.” 
It was on this proposition of law and on this alope that the 
Court of appeal decided the appeal in favour of the defendant. 
The judgment of the appellate Court was delivered by the 
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Chief Judge (Sir Charles Fox) on July 5th 1909. After referring 
to the original divorce suit and to the earlier stages of the 
present suit the learned Chief Judge said :— 

“ It has been argued for the appellant that apart from tho merits the plaintiff 
was not entitled to any of the relief he claimed in this suit because he failed 
in the first suit to ask for enforcement of his rights regarding property. This 
is the first matter for consideration, and if it ig decided in favour of the 
defendant the other matters necd not ke gone into,” 

After discussing various cases in the Courts of Upper and 
Lower Burma the learned Chief Judge came to the conclusion 
that in Burmese Buddhist law the marital fault constitutes the 
cause of action for both the divorce and the separate posses- 
sion of either the whole or part of the property. As the 
cause of action for both was the same, the plaintiff was bound 
under s. 42 of the Civil Procedure Code, 1882, to* pursue all 
his remedies in the same suit, otherwise he was barred from 
suing on any remedy so omitted unless he obtained the leave 
of the Court, which was admittedly not done in this case. In 
arriving at this conclusion the learned Chief Judge added that 
he was reversing a previous judgment of the Chief Court in 
which Mf. Justice Birks held that the termination of the 
marriage status was in itselfa sufficient cause of action and 
until this question was settled the grounds for partition of the 
property did not arise. Accordingly the learned Chief Judge 
allowed the appeal and set aside the judgment of the District 


Court with costs, and a decree to this effect was made on July” 


28th 1909. . 3 


The plaintiff, thereupon, appealed to His Majesty in Council.: 


J. W. McCarthy, for the appellant.—The respondent filed 
her memorandum of appeal under s. 541 of the Code of Civil: 
Procedure (Act XIV of 1882) and the Chief Court appears to 
have decided the appeal on what is called a fresh ground of 
appeal under s. 542 of the code. The Chief Court ought not 
to have allowed the respondent to raise for the first time before 
it the question whether the appellant’s suit was barred under 
ss. 42 and 43 of theCode. This pointisnot a ground of appeal. 
It was not raised in the first Court; nor was it disposed of by 
it. Such a point cannot bea ground of appeal. Here the 
respondent accepts the jurisdiction of the first Court and 
then on appeal disputes that jurisdiction for the first time. 
It is really a fresh point of defence taken for the first time in 
the Court of appeal, and the Chief Court was wrong in enter- 
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the cause of action for the divorce and the cause of action for 


-the partition of the property are wholly different, the cause of 


action for the former being the marital offence and the cause 
of action for the latter being the divorce. Whether by procedure 
of Indian law or the doctrines of Burmese Buddhist law no 
tight to partition arose until divorce had been granted : Maung 
Tha Sov. Ma Min Gaung). 


The respondent did not appear. l 
The judgment of their Lordships was delivered by 


Lord RoBsoN.—This is an appeal from a judgment of the 
Chief Court of Lower Burma on its appellate side reversing 
a judgment in favour of the present appellant, who was 
plaintiff in the action, and directing that his suit be dismissed 
with costs. The respondent did not appear on this appeal. 

The appellant and respondent were Burmese Buddhists, 
and up to the 6th June 1907 were husband and wife. Some- 
time prior to that date the husband filed a suit against the 
respondent for dissolution of the marriage. 

The alleged ground of divorce was that the respoisent had, 
by sundry fraudulent devices, stolen ‘certain jewels which 
were the property of the appellant. The question as to 
whether or not this isan adequate ground for a divorce ac- 
cording to Burmese Buddhist law has not been argued either 
in the Courts below or here, and their Lordships ‘express no 
opinion upon it. It is sufficient to Say that the divorce was 
granted, and its validity is not contested. The present dispute 
is concerned solely with the claim of the appellant to have 
the property in which the spouses were interested distributed 
or dealt with according to Burmese Buddhist law. i 

The first point in dispute is whether the divorce was by 
mutual consent, or was granted on the fault of the wife. The 
husband filed his claim in January 1907. In it he set forth 
the respondent’s alleged offence and he prayed for his decree 
on that ground alone. The respondent thereupon filed her 
defence denying the ‘allegations as to her misconduct and 
asking that the suit be dismissed with costs. Witnesses were 
summoned, but on the day fixed for hearing the respondent 
abandoned her defence and, although continuing to deny her 
guilt, consented to a divorce. Judgment was thereupon given 
on the 6th June 1907 for a decree “ as prayed for.” 





(1) (1903) 2 Upper Burma Bulings 12, 
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Afterwards, in August 1907, the appellant brought the P. ©, 
present action for the recovery of his property which he 4944 
alleged his divorced wife still fraudulently kept in her posses =~ 
sion, and for a partition of their joint property. The shares Mauna Pz 
to which the parties would be respectively entitled under the v. 
partition would vary according to whether the divorce had rA ee 
been granted on the ground of a matrimonial offence or had  -— 
been arranged by consent, and the respondent contended that Lord Hobson, 
under the circumstances above stated the divorce had been — 
by consent and had not been granted by reason of her fault. 
The District Judge found in favour of the appellant on this 
point, but the Chief-Court have cast some doubt upon that 
finding, although in view of their decision on another point 
in the case, which is dealt with later on, they did not 
think it necessary to discuss it fully. Their Lordships how- 
ever think it desirable to state that they agree with the 
judgment of the District Judge on this point. Although the 
respondent at the last moment abandoned her defence and 
consented to the decree, she certainly ought not to be put in 
the positign of an innocent wife who has contracted fora 
divorce on an equal footing with her husband. Ifshe had 
invited her husband to enter into such an agreement before he 
began his action he would have been at liberty to refuse and 
to have insisted upon a decree establishing her guilt, in order 
to determine the basis upon which the subsequent partition 
should take place, and he was certainly placed in no worse 
position by the fact that he was obliged to bring the action in 
order to secure relief. The proceedings at law disclose, not an 
agreement between husband and wife, but a claim by the hus- 
band on a specific ground to which the wife in effect submitted. 
The ground on which the Chief Court set. aside the decree 
of the District Judge in the present action, was that the 
appellant had no right toa partition of property unless he 
asked for it in the action for divorce. 
_ There has been some conflict of decisions in the Burmese 
‘Courts upon this point, and the Chief Court held, on this 
‘appeal, that the matter being one of procedure must be deter- 
_ mined by the Civil Procedure Code, ss. 42 and 43. 
Those sections are aimed against a multiplicity of suits in 
respect of the same cause of action and, shortly stated, they 
enact that if a plaintiff fails to sue for the whole of his claim 
_ or remedy in respect of a particular cause of action, he shall 
not afterwards sue in respect of the portion so omitted or 
: relinquished. 
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It is to be observed that the objection founded upon these 
sections should have been treated as a preliminary point, but 
no notice of it was given by the respondent in the present 
action either in her defence, or at the trial, or in the grounds 
of appeal as first delivered. Under these circumstances, their | 
Lordships are of opinion that she was too late to raise the 
point in the Court of appeal except upon terms which would 
have indemnified the appellant for her omission to raise it at 
the proper time, l 

With regard, however, to the point itself, their Lordships 
are of opinion that ss. 42 and 43 of the Civil Procedure Code 
were not intended to bar an action ltke the present. The 
cause of action for the divorce was the misconduct of the wife, 
but the cause of action for the partition was the divorce of the 
wife founded on that misconduct. The partition may no 
doubt be treated as relief consequential upon the divorce and 
therefore dealt with in the same suit, but the evidence is differ- 
ent and the ground of divorce must be first and separately 
proved as a distinct cause of action before any question of 
partition can properly arise. There is, therefore, not necessa- 
tily any hardship on the defendant in severing the two matters. 
Indeed it may, and generally would, be the more convenient 
course finally to settle the question of the divorce and the 
misconduct before entering upon an enquiry as to partition 
which would be- altogether unnecessary if the decree were 
refused, or would be put on a different basis if the misconduct 
were disproved. Ifthe Court should be of opinion that a 
petitioner has unnecessarily severed his claim for a partition 
from his claim for a divorce it may, of course, punish the plain- 
tiff by the exercise of its discretion as to costs, but their Lord- 
ships are of opinion that such a severance does not come 
within the mischief aimed at by ss. 42 and 43 of the Civil Pro- 
cedure Code so as to bar the claim to a partition ,which may 
be founded on the decree for divorce itself. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal ought to be allowed, the decree of the Chief 
Court set aside, and that of the District Court restored, with 
costs in both Courts. 

The respondent will pay the costs of the appeal. 


Appeal allowed. 
Solicitors for the appellant: Bramal and White. 
The respondents did not appear. . 
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Before Mr. Justice Robertson., 
MOTILAL MITHALAL 


v. 
THE ADVOCATE GENERAL OF, BOMBAY.* 


Hindu will—Use of expreasion * malik ”— Widows estate—Construclion. 


A Hindu died, leaving a will by which inier alia be appointed his wife 
as residuary legatee in the following words:— As regards whatever may 
remain over I appoint my wife Dhankore as the owunor (malik) of the 
whole thereof.” The management of the property comprising the said 
residue was provided for by the appointment of two persons named inthe 
will, and certain other restrictions were placcd on the management of 
the property by the wife. Finally provision was made for the further 
distribution of the property upon the ».ife’s death, 

Held, that the widow took a widow’s ostate, aud not an absolute 
estate. 

The use of the expression ‘malik’ by itself would be sufficient to give 
the widdw an absolute estate, but the knowledge of the testator as to the 
incidents of a widow’s estate and the ordinary notions and customs of 
Hindus is to be considered in construing a will, 


ORIGINATING summons. 


One Jethalal Nathalal died on the gth October 1907, having 
previous to his death made a will dated the 15th July 1907. 
He left him surviving his widow Dhankore (defendant No. 2), 
and Mani, Kasi and Somi, three daughters by a predeceased 
wife (defendants Nos. 3, 4,5). The Advocate General was 
made a party defendant as representing certain charities of 
the will, the plaintiffs (Motilal and Bhogilal) were appointed 
executors. The executors proved the will and took out its 
probate on the 3oth January 1910. 

The testator by his will gave the following directions as to 
the disposal of the residue of his estate :— ` 


“ On the above moneys being deducted as regards whatever may remain 
over I appoint my wife Dhankore as the owner of the whole thereof. There 
is one house situate in Hinglokewalla’s Pole at Wadi Falia in Surat.........'Che 
same belongs to my ownership and the same is received by me. ‘Therefore 
the same belongs to my right, As regards the snid (house) and as regards the 
goods and chattels, vessels and utensils, clothes and wearing apparel and gold, 
. silver and pearl and other ornaments and jewellery which there are in the 
houses at Suratand at Bombay (that is) as regards all those and ag regards 
my claims appertaining in my piece-goods shops and those due from other 


* Suit No. 286 of 1910 (0,8,) 
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outsides which there are ns appearing in the books of accounts. I appoint my 
wife Dhankore as the owner of the whole of my said property. She shall with 
the advice of the above written two persons carry on the rahirat (manage- 
ment) thereof, And for doing that business a good mehta or man sball be 
employed, Such persons as these two persons may desire to keep shall be 
and the said management shall be carried on. Andon the death or decease 
of any of these two (persons) anothor good (and) proper person shall again 
be admitted who shall live (act consistently with his) respectability and repu- 
tation. And as regards the memorandum of ornaments and jewellery which 
1 have made (written out) in my handwriting and kept in my box. When 
the above-written two persons desire to see the same, the same shall be 
shown to them after my life-time (decease). A lahana (distribution) of 
vessels shall after me be made within my varsi (first anniversary) amongst 
the members of my caste in Surat. My wifo shall act according to the wish- 
es of the two, persons written above, Should she however act contrary to 
what they may say, (these) two persons shall make such arrangements as they 
may think proper. Andon my wife’s decease, the caste mahatam (outlays) 
having been made in good manner as regards what may remain over, moneys 
shall be given out of the same into the Nirashrit funds and to my three 
daughters and to my maternal uncle’s son Lakhmidas Kanji on such arrange- 
ment having been mado as tho above written two persons may deem proper.” 


Under the will, Bai Dhankore claimed the residi ; but the 
executors were advised that it was doubtful whether she took 
absolute interest in the residue or whether she took a life. 
interest or widow’s estate in the same with remainder to the 
persons and institution mentioned at the end of the clause. 

The executors filed a plaint and on the 29th July 1910 took 
out an originating summons for the determination of the 
following questions :— : 

1, Whether, if any, interest is taken by the second defendant Bai Dhan- 
core under the will of the testator Jothalal Nathalal in the residue of hig 
estate. 

2, Whether the executors will be justified in handing over the said residue 
to the said second defendant or any and what part thereof. 

8. If not, what arrangement should be made for the custody, preservation 
and management of the said residue during the life-time of the gaid second 
defendant. 

4. Whether the gift over in tho said will contained on the death of the 
said second defendant is valid or invalid, and, if valid, who are the persons 
entitled to the suid residue on her death and in what proportions and for 
what interest. 


The summons was argued before Robertson J. 


Nadkarni, for the plaintiffs. ; 

Jardine, acting Advocate General, for the first defendant. 
Jinnah, for the second defendant. 7 

Kanga, for the third defendant, 
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Dastur, for the fourth, fifth and sixth defendants. 


ROBERTSON J.—This is an originating summons taken out 
for the purpose of obtaining the Court’s opinion upon the 
_ construction of the will of one J ethalal Nathalal, who died 
on the gth October 1907, leaving a will dated the r5th of July 
1907. The.summons is taken out by the executors according 
to the tenor of the will, atid the principal point that arises is 
the determination of the question: What, if any, interest is 
taken by the second defendant Bai Dhankore under the will 
of the testator. Bai Dhankore is the widow of the testator. 
The will, which is in Gujarati, sets out that the testator had 
certain properties which he desired to dispose of and he com- 
mences his will by saying: 

“Tin my full consciousness make this my will agreeably to what is written 
below. ‘The particulars thereof are as follows :— 

1, There are my three daughters by name Mani and Kasi and Somi born of 
the womb of my first married wife Jadav and no son whatever is alive. My 
said wife Jadav is dead. 

2. Ihave got my eldest daughter Mani married to Shah Hargovandas 
Vachhraj in Bombay and my two other daughters Kasi and Somi have remain- 
ed to be betrothed and married. 

8. After the decease of my wife Jadav I have married again with Dhan- 
kore the daughter of Shah Chunilal Jethalal in the city of Broach. No child 
whatever has yet been born of her womb.” 

He then recites that he had a piece-goods business carried 
on in two shops. He then proceeds: “ An agreement has 
been made with them (my partners) on stamped paper of the 
value of Rs. 10 (namely) ten. And both of these partners 
have not got any capital whatever credited in their names in the 
two shops carried on in my name. We three partners have 
equal shares.” Then he proceeds: ‘‘And the whole capital in the 
shops belongs to me personally. The same amounts to about 
Rs. 15,000, namely, Rs. fifteen thousand. All those moneys 
belong to me personally. Therefore Shah Bhogilal Jugaldas 
of Cambay, who is my maternal uncle-in-law, and Shah Motilal 
Mithalal together shall onmy behalfafter my lifetime (decease) 
deal with these moneys after my lifetime (decease) agreeably 
to what is written below, because my wife has not as yet 
attained her full age. In like manner my daughters are 
young. Therefore they shall deal with (or dispose of 
the said moneys) agreeably to (what is written) below. 
The particulars thereof (are as follows).” Then he makes 
certain provisions with regard to his daughters setting aside 
the sum of Rs. 3000 for the benefit of the daughters, 
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and finally he directs: “My daughters shall not sell the 
same.” That refers to the Rs. 3,000 to be invested in Govern- 
ment Promissory Notes. Then he recites the existence of his 
charity account in his piece-goods shops, and gives certain 
legacies; and then he says: "An arrangement agreeably to 
the above particulars, shall be made out of the moneys apper- 
taining to my capital in my above shops. On the above 
moneys being deducted, as regards whatever may remain over, 
I appoint my wife Dhankore as the owner of the whole 
thereof.” I understand that the word used for owner is 
“malik.” He then enumerates his immoveable properties 
and other properties such as goods and chattels, vessels and 
utensils, clothes and wearing apparel, etc., and all claims and 
outstandings appertaining to his piece-goods shops, and finally 
as to all these he says: “I appoint my wife Dhankore as the 
owner of the whole of the said property.” Here again I 
understand the expression used is “malik.” He then pro- 
ceeds: "She shall with the advice of the above written two 
persons carry on the ‘vahivat’ (management) thereof. And 
for doing that business a good (competent) Mehtw or man 
shall be employed. Such person as these two persons (that 
refers to the two persons Bhogilal and Motilal) may desire. to 
keep shall be employed and (the said management) shall be 
carried on. And on the death or decease of any of these two 
(persons) another good (and) proper person shall again be 
admitted who shall live (act) consistently with his respectabi- 
lity and reputation. And as regards the memorandum of 


" ornaments (and) jewellery which I have made (written out) 


in my handwriting and kept in my box, when the above 
written two persons may desire to see the same, the same 
shall be shown to them.” It isa little difficult to under- 
stand exactly what the testator meant by this provision, but 
I have very little doubt that when he says that the list of the 
jewellery is in his box and that the list is to be shown when- 
ever they wish it to the persons whom he practically appoints 
executors, he means it to beshown for the purpose of com- 
paring the: list with the ornaments to see that they are all 
there. Then the will proceeds: “After my life-time (decease) 
a ‘lahanu’ (distribution) of vessels shall after me be made 
within (my) ‘varsi’ (first anniversary) amongst the (members 
of my) caste in Surat. My wife shall act according to the 
wishes of the two persons written above. Should she how- 
ever act contrary to what they may say, (these) fwo persons 


‘VOL, XI] THE BOMBAY LAW REPORTER. 


shall make such arrangement as they may think proper. And 
on my wife’s decease the caste ‘‘mahatam” outlays having 
been made in a good manner, as regards what may remain 
over, moneys shall be given out of the same into the Nira- 
shrit fund and to my three daughters and to my maternal 
uncle’s son Lakhmidas Kanji on such arrangement having been 
made as the above written two persons may deem proper. 
According to the above particulars (my property) shall after 
me be administered.”’ 

It is argued on the one hand that Bai Dhankore under these 
provisions merely took the income during her life. On the 
other, it was argued that she took either an absolute estate 
or at the very least a widow’s estate. 

If I was at liberty to speculate as to what the testator 
meant, I should have very little hesitation in coming to the 
conclusion that his intention was that his wife should have 
the full benefit of the estate during her life but that he 
intended that she should be guided throughout by the advice 
of his executors and that he intended to make a gift over 
after her Geath to his two daughters and his maternal uncle’s 
son. But the authorities are perfectly clear that what the 
Court has to do is not to speculate upon what the testator 
intended to say but has to construe the intention as it is 
actually expressed in the will. It is, therefore, necessary to 
consider what the authorities say in regard to wills of this 
character made by Hindus. It is not necessary to refer to 
more than a few of the cases that have been cited before me; 
and I think it best to base my decision upon the authorities 
which are reported in the Bombay Law Reports and on the 
Privy Council cases to which I will refer. In Harilal v. Bai 
Remd(t), a somewhat similar point came before Chief Justice 
Farran and Mr. Justice Strachey. The head-note says: “A 
Hindu by his will directed that after his death his wife was 
to take possession of and enjoy his property, and in another 
passage declared that just as he was the owner so she was 
to be the owner; but there were no words of inheritance 
used, nor did he directly give his wife any power of disposition 
over the property: eld, that she took only a life-interest 
in the property.” And at page 380, Sir Charles Farran says: 
"The Courts have always leaned against such a construction 
of the will of a Hindu testator as would give to his 
widow unqualified control over his property. By the use of 


(1) (2895) I, L. R, 21 Bom. 376. 
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such expression as ‘my wife is the owner after me’ or ‘my 
wife is the heir’ it is usually understood that the testator is 
providing for the succession during. the life-time of the widow 
and not altering the line of inheritance after her death.” ~ 

In Chunilal y. Bai Muli), very much the same point came 
before a Court composed of Messrs. Justices Parsons and 
Ranade. ‘There the words of the will were: “After my death, 
my wife, if she be alive, is the rightful heir, and if she be not 
alive, and after the death of my wife, my daughter Bai Nathi 


_ is my rightful heir (hakdar waras)” ss “As to my daughter 


Nathi, whom I have, after the life-time of myself and my wife, 
appointed heir to my property, andas to the surplus the 
heir to the same is my daughter Nathi.”...“ The testator died 
in 1894; Nathi in 1895; and the wife in 1897. Thereupon 
the testator’s step-mother claimed the property as his rever- 
sionary heir. It was held that under the will Nathi took an 
estate vested in interest from the testator’s death, which would 
pass to her heirs on her death, and the step-mother would have 
no title. And in the judgment Mr. Justice Parsons says at 
page 49: "The facts, therefore, are almost exactlythe same 
as those in the case of Lallu v._/ugmohan(), and, if that ruling 
is followed, the result would be that Nathi would take an 
estate vested in interest from the testator’s death which would 
pass to her heirs on her death, and the plaintiff would have 
no title.” He then says: " There is no real difference in the 
meaning of the words malak (assuming that that was the 
vernacular word translated owner) and waras when they are 
used in the wills. The intention of the testatorin each case 
to give his whole property to his wife for life and on her death 
to his daughter absolutely is clear.’ 

I consider that those two cases show that so far as the Bom- 
bay decisions are concerned, there would be no doubt that on 
the true construction of this will the widow did not take an 
absolute estate. But there are two Privy Council decisions 
upon the point to which it is important to refer. The first is 
that of Moulvie Mahomed Shumsool Hooda v. Shewukram(). 
There a Hindu inhabitant of Behar, by a document of a 
testamentary character, after reciting that the property of 
which he was about to dispose was ancestral property, and 
reciting the deaths of his only son, of his brother without 
leaving issue, his brother’s wife, and his own wife, declared 
A LA Rts SOS nn E eka oe eres 


(1) (1899) 2 Bom, L. R. 46. (a) (1874) L, Roa AL. 
(2) (1896) L, L. R, 22 Bom, 409. 
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“only D. K., widow of my son, who, too, excepting her two 
daughters, born of her womb, S. and D., has no other heirs, is 
my heir. Except D. K., none other is nor shall be my heir 
and malik.” At page 14 of the judgment, which was deliver- 
ed by Sir Robert P. Collier, it is said: “He (that is, the 
testator) then uses expressions which, if they stood alone, 
would, in their Lordships’ opinion, show that he intended 
to make an absolute gift to Ranee Dhun Kowur. The ex- 
pressions are these:” (I have just read them.) “It has been 
contended that these latter expressions qualify the generality 
of the former expressions, and that the will, taken asa whole, 
must be construed as intimating the intention of the testator 
that Mussumat Ranee Dhun Kowur should not take an 
absolute estate, but that she should be succeeded in her 
estate by her two daughters. In other words, that she 
should take an“ estate very much like the ordinary estate 
of a Hindu widow. In construing the will of a Hindu 
it is not improper to take into consideration what are 
known to be the ordinary notions and wishes of Hindus 
with respect to the devolution of property. It may be 
be assumed that a Hindu generally desires that an estate, 
especially an ancestral estate, shall be retained in his family ; 
and it may be assumed that a Hindu knows that, as a general 
rule, at all events, women do not take absolute estates of 
inheritance which they are enabled to alienate. Having 
reference to these considerations, together with the whole 
of the will, all the expressions of which must be taken to- 
gether without any one being insisted upon to the exclusion 
of others, their Lordships are of opinion that the two Courts 
in India, who both substantially agree-upon this point, are 
right in construing the intention of the testator to have been 
that the widow of his son should not take an absolute estate 
which she should have power to dispose of absolutely, but 
that she took an estate subject to her daughters succeeding 
her in that estate; whether succeeding her as heirs of herself 
or succeeding her as heirs of the original testator isimmaterial.” 

But it remains to be considered whether the case of 
Musammat Surajmani v. Rabi Nath Ojha(t) has so modified 
the force and effect to be given to the decisions I have just 
cited as to affect my judgment in this case. The headnote 
in that case says: “ Where a Hindu husband gave certain 
property by deed of gift or testamentary instrument to his 

(1) (1907) L. B, 35 I. A, 17; 10 Bom, h, R, $9, 
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O. 0. J. first and second wives and daughter-in-law respectively, re- 
1910 Serving to himself a life-interest, but directing that after his 
~~ death they shall be ‘malik wa Khud ikhtiyar, i. e., owners 
Morar with proprietory powers’: Held, in a suit by the husband’s 
v. reversionary heirs for a declaration after the death of the 
ae said second wife that she was incompetent to alienate the 
—- _ property so given, that she took an absolute estate. The 
Robertson J. word ‘malik’ imports full proprietary rights, unless there is 
something in the context to qualify it. The fact that the 
donee is a Hindu widow is not sufficient for that purpose.” 
And at page 19 their Lordships say: “The words translated, 
‘as owners with proprietary powers,’ are in the original (I 
read them). The appellants contend that these words are 
amply sufficient to confer an alienable estate. The respon- 
dents, on the other hand, contended, and the Courts below have 
held, that under these words the lady took no more than the 
ordinary estate-ofa Hindu widow, whichis inalienable except in 
special conditions which are not alleged to exist in this case.” 
Then they proceed to set out the facts and to deal with various 
previous decisions, and they say at page 21: “This case 
seems to adopt and apply the same view of the word ‘ malik,’ 
as was taken in the Calcutta case above cited, with the result 
that in order to cut down the full proprietary rights that the 
word imports something must be found in the context to 
qualify it. Nothing has been found in the context here or 
the surrounding circumstances, or is relied upon by the re- 
spondents, but the fact that the donee isa woman anda widow, 
which was expressly decided in the last mentioned case (that 
is the case of Lalit Mohun Roy v. Chukkun Lal Roy (1) not 
to suffice. But, while there is nothing in the context or 
surrounding facts to displace the presumption of absolute 
ownership implied in the word ‘ malik,’ the context does seem 
to strengthen the presumption that the intention was that 

‘malik’ should bear its proper technical meaning.” 
It appears, therefore, from that decision that the use of the 
1 expression " malik ” by itself would be sufficient to give the 
widow an absolute estate. But it seems in no way to affect 
the remaining part of the decisions in Bombay and in Moulvi 
Mahomed Shumsool Hooda v, Shewukram(2), that the know- 
ledge of the testator as to the incidence of a widow’s estate and 
the ordinary notions and customs of Hindus is to be considered 
~ in construing a will. Applying those decisions to the present 


(2) (1897) L. R, 24 I. A, 76. (2) (1874) L, R, 2 L A. 7, 
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case, it seems to me, though I come to the conclusion not with- 
out doubt, that it was the intention, and that such intention 
has been expressed by the testator, to restrict the estate to be 
taken by his widow, and that the effect of these decisions is 
that she took a widow’s estate and not an absolute estate. 

It follows, therefore, that the first question: " What, if 
any, interest is taken by the second defendant Bai Dhancore 
under the will of the testator Jethalal Nathalal in the residue 
of his estate,” must be answered by saying that she tooka 
widow’s estate therein. 

As to the second question: ‘Whether the executors will 
be justified in handing over the said residue to the said second 
defendant or any and what part thereof,” it follows that as she 
is entitled to a widow’s estate, she must be entitled to the 
possession of the estate. Therefore, they must be justified and 
indeed bound to hand over the possession of the estate to her. 

As to the 3rd question: “If not, what arrangements should 
be made for the custody, preservation and management of the 
said residue during the lifetime of the said second defendant,” 
it follows that no answer is necessary. 

‘As to the 4th question: ‘“ Whether the gift over in the said 
will contained on the death of the said second defendant is 
valid or invalid, and if valid, who are the persons entitled to 
the said residue on her death and in what proportions and for 
what interest ;” in my opinion, the time has not arrived for 
answering that question. 

The plaintiffs and the Advocate General’s costs to be paid 
out of the estate as between attorney and client. The second 
defendant to have her costs out of the estate, Defendants 4 
and 5 to have their costs out of the estate as between party 
and party. Defendants 3 and 6 to have one set of costs 
between them as between party and party. 

Attorney for plaintiff: C. P. Da Cunha & Co. 

Attorneys for defendant No.1: Little & Co. 

Attorneys for defendant No. 2: Mehta © Dalpatram. 

Attorneys for defendant No. 3: Daddachanji & Pocha. 

Attorneys for defendants Nos. 4,5: Jehangir, Gulabbhai and 

Billimoria. 

Attorneys for defendant No. 6: Jehangir, Mehta and Somsi. 
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Before Mr. Justice Robertson, 


BHAISHANKER a ee OZA 


MULJI ASHARAM. a 


Civil Procedure Code (Act V of 1908), O. XXV,1. 1—Minor plaintif —Neat friend 
‘residing outside British Indid—Security for costs—Court’s discretion, 


In the case of an infant the Court need not run any risk of stopping 
the suit filed on behalf of an infant, which may be a proper suit to bring, 
merely because of some inability on the part of the next friend to give 
security for costs. The Courts have apparently considered that the 
interests of other parties to the suit are sufficiently protected by the 
power they have in a proper case of moving the Court either to stay the 
guit as not-being for the benefit of the infant, or, if there isa just cause 
other than the poverty of the next friend, to have him removed, 


BHAISHANKAR Ambashankar, a minor, by his next friend 
Raghunath Keshavji, sued the defendants to restrain them by 
injunction to marry one Bai Mani (defendant No. 3) with 
Hemshankar (defendant No. 5), for a declaration*that Bai 
Mani was lawfully betrothed to the plaintiff, and for recover- 
ing Rs. 5,000 from the defendants as damages for breach of the 
contract of marriage. 

The plaint was filed on the 21st April r910 and on the same 
day the Court granted an ad interim injunction restraining 
the defendants from performing the marriage of defendant No. 
3 with defendant No. 5. 

The plaintiff and his next friend both resided at Morvi, out- 
side British India. The first defendant obtained on the 28th 
June 1910, a Chamber summons calling upon the plaintiffs 
next friend to show cause why he should not be made. to de- 
posit in Court a sum sufficient to meet the defendant’s costs. 

The summons was argued before Robertson J. 


Desai, for the plaintiff. 
Setalvad, for the defendant No. 1. 


ROBERTSON J.—This is a summons whereby the next friend 
of the plaintiff is called upon to show cause why he should 
not be made to deposit in Court such sum as the Honourable 
Judge may deem sufficient as security for the first defendant’s 
costs of this suit. 

_it appears that the next friend and the plaintiff are both 

*0. Ọ, J. Buit No, 401 of 1919. 
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residents outside the jurisdiction of the Court and do not own 
immoveable property in British India, and under those cir- 
cumstances, it is urged, the next friend ought to be directed to 
-~ give security for costs. ° 

The decision in Bombay, which has the most bearing upon 
this point, is the case of Bai Porebai v. Devji Meghji 2). It 
appears from that case that it was laid down that except in 
exceptional cases neither an infant female plaintiff nor her 
next friend ought to be required to give security for costs. In 
his judgment, Sir Charles Farran says: 

“Tf, then, the next friend of an infant plaintiff and not the infant plaintiff 
himself or herself is and has always been liable for the costs of the suit, a pro- 
vision that a woman shall not be imprisoned for debt gives rise to no infor- 
* ence that the Legislature intended in ‘any way to change the practice as toa 

female infant plaintiff giving security for costa, We think, therefore, that 
except in exceptional cases, the old practice ought stillto be observed, The 
Advocate General urges that this ruling will permit of improper suits being 
filed by indigent persons as next friends of female infant plaintiffs. The 
game argument, if of weight, applies with equal cogency to the next friends 
of male infant plaintiffs. The anawer to this appears to us to be that the 
Courts can bf moved to stay a suit improperly brought on behalf of an infant 
and to remove an improper next friend of an infant and to substitute a proper 
person in his place,” 

The English practice is laiddownin the case of Hind v. 
Whitmore(2) referred to by Sir Charles Farran. That was a 
case of a married woman, where she was actually suing in 
forma pauperis, and also deals with the case where she sues by 
a next friend. Vice-Chancellor Sir W. Page Wood says: 

“ The circumstances which make a difference between the case of a fame 
coverte and an infant are, not only that a feme coverte selects her own next 
friend, but also that this Court is always anxious that cases in which infants 
are concerned should be brought to its notice, and it has a jurisdiction over 
suits by infants, which it has not in the case of suits by married women, to 
stay such suite if not for the infants’ benefit, and can for that purpose avail 
itself of any impropriety on the part of the next friend in bringing the suit. 
But it is not so in the case of a married woman. Her suit must go on how- 
ever impossible it may be for the defendant to have any remedy for costs, in 
case they should be ordered to be paid to him.” 


Cases will be found collected in the Annual Practice for 
1909, Vol. I, page 183, where it is said with regard to next 
friends: 

u Security for costs.—He (the next friend ) is not obliged to give security 
for costs, although he may be impecunious and a atranger but if he appeals 
and is insolvent he may have to give security.” ` 

(2) (1898) I. L. R. 23 Bom, 100, 102. (2) (1856) 2 K, & J. 458, 461, 462, 

BO} 
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O, 0. J. Therefore, it appears that the practice is that in the case of 
1910 22 infant it is not desirable to run any risk of stopping the suit 
~~ filed on behalf of any infant, which may be a proper suit 

-BuatsHan- to bring, merely because of some inability on the part of the 
KER next friend to give security for costs, and the Courts have 
R ea apparently considered that the interests of other parties to the 
—  suitare sufficiently protected by the power they have in a 
Robertson J. proper case of moving the Court either to stay the suit as not 
~~ being for the benefit of the infant, or if there is a just cause 
other than the poverty ofthe next friend, to have him removed. 
Therefore, it seems to me that I should be departing from 
the principles and practice both of this Court and of Courts in 
England, if I were to make any order directing secúrity to be 
given in this case. 
Summons will, therefore, be discharged. 
Costs costs in the cause. 
Counsel certified. 
Summons discharged. 
Attorneys for the plaintiff. Khanderao Laud & Co. 
Attorneys for the defendant: Hiralal & Co. ` 


l 1910 Before Mr. Justioe Robertson, 
Septemberı5. In re TRICUMDAS MILLS COMPANY L'n. * 


Limitation Act (IX of 1908), Sec. 20—Payment of interest—Agreement to add 
interest to capital and to treat the wholeas a new loan—Adjournment into 
Court—C osts. 


An arrangement between the oreditor and debtor whereby interest is 
added to the capital and the whole is treated as a new loan amounts to 


payment of interest within the meaning of 8,20 of the Limitation Act, 
1908, 


Costa of adjournment into Court are allowed if the claimant succeeds 
under ordinary circumstances, 


Bailey and Leetham’s case (1) and Ex parte Wright & Gamble (2), followed. 


Tus was a claim for Rs. 2652 filed by Nagindas Bhikharidas 
and Venilal Bhagwandas, executors of the will of Bai Jadav, 
against the Tricumdas Mills Company in liquidation. 

Bai Jaday deposited with the Company incurrent account 
three sums of Rs. 1,100, 300 and 500 on interest at the rate of 


* Claim No. 288. (2) (1869) L, R, 8 Eq. 128, 
(1) (1869).L, R, 8 Eq, 94, í 
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7} per cent. per annum on the roth January 1905, 23rd 
February 1905 and 29th May 1905. She died at Surat on the 
20th July 1905 leaving a will whereof she appointed Nagindas 
and Venilal her executors. 

The executors applied to the Company on the 24th February 
1906 to transfer the account standing in the name of Bai Jadav 
to their names as her executors. A resolution was passed by 
the board of directors of the Company on the 30th March 1906 
to the effect that the account standing in the name of Bai 
Jadav be transferred to the joint names of the executors on 
their passing an indemnity bond with an approved surety. 
This resolution was communicated by the Company to the 
executors by a letter dated the 2nd April 1906. The executors 
tried to bring some sureties but they were not approved by 
the Company and the deposits were not transferred to the 
names of the executors. At the interviews which the executors 
had with the manager of the Company, it was arranged 
between them that the interest which had accrued due on the 
deposits was to be added to the principal and the whole was 
to be trefted as a new loan. 

Some time after this, the Company went into liquidation. 
The executors submitted their claim to the official liquidator, 
who treated it as barred by time. 

The executors then applied to the Chamber Judge. The 
learned Judge not having been satisfied with the affidavit 
made by one of the executors, adjourned the matter into Court. 


Jaffer Rahimtulla, for the claimants. 
Bahadurji, for the official liquidator. 


ROBERTSON J.—The claimant urges that the claim was not 
barred by limitation as there was a payment ofinterest under 
s. 20 of the Limitation Act. The real difficulty is caused by 
the affidavit that Nagindas Bhikaridas sworn on the 13th 
April 1910 in support of his claim. That affidavit sets out in 
paras 6, 7 and 8 that it was at his express request and consent 
that the Company credited the amount in each of the years 
since the death of Bai Jaday. 

That affidavit is on the very face of it the very reverse of 
convincing and accordingly the claimant Nagindas was 
examined and cross-examined with a view to ascertaining the 
real facts. When he came to be re-examined his case appeared 
to bethat.on the death of Bai Jadav he had applied to the 
Company to transfer the loan into the names of the trustees, 
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This the Company agreed to do on the trustees duly executing 
a bond and providing a surety. A bond was executed by the 
executors but the surety was not provided. It appears that 
the first person suggested as a surety tefused to sign the bond 
and the executors had to look out for another. The second 
gentleman who had consented to act as surety died before he 
executed that bond. Nagindas on each occasion had an in- 
terview with Dwarkadas Dharamsey to satisfy him as to the 
fitness of the person designated as a surety and according to 
his present story, it was at the time of these interviews with 
Dwarkadas Dharamsey that the arrangement was come to that 
interest should be added to the capital and that it was to be 
treated as a new loan, i. e., the capital and the interest to- 
gether. That is not the story told in his affidavit, but the 
story told in his examination by Nagindas is probably correct. 
The question then arises whether his claim is barred by limi- 
tation. In Ichha Dhanji v. Natha), the portion of the judg- 
ment which deals with the question of limitationis to be found 
at page 343. “Butit was said that the entry of interest in the 
defendant’s books, made, as it was alleged, in the présence of 
the plaintiffs, amounted to a payment, which by s. 20 post- 
poned the date from which time would run to within three years 
previous to the filing of the suit. Spargo’s case (2) was relied 
on; but that only decides that if the circumstances would 
support a plea of payment they are such as to satisfy the 
section. Here there were no demands on both sides to set off 
against one another, and nothing took place which could be 
regarded as equivalent to payment of interest, We must, 
therefore, confirm the decree with costs.” Itis to be noted 
that it was treated by the learned Chief Justice as being a 
matter depending on the circumstances of each case. 

A later Bombay case is that of Kariyappa vy. Rachapa(s), 
There it was laid down as follows: “To satisfy the requirements 
of s. 20 of the Limitation Act tle payment of principal or 
interest as such need not be in money. Itmay be in goods or 
by a settlement of accounts between the parties; but the pay- 
ment must be of such a nature that it would be a complete 
answer to a suit brought by the creditor to recover the amount.” 
These words “ to recover the amount” must mean to recover 
the amount asinterest, not to recover the total amount ag 
principal. At page sor of that report, Mr. Justice Ranade 





(1) (1888) I. L, R. 13 Bom, 388, (3) (1900) I. L, R. 24 Bom, 493; 2 
(2) (1873) L, R. 8 Ch, 407, Bom, L, R. 378, 


VoL. xu] THE BOMBAY LAW REPORTER. 


says: ‘These English cases show clearly enough that ifa 
debtor consents that some money due by him for interest 
should be credited to the account of the principal in favour of 
the creditor, and the intetest balance reduced to that amount, 
such a consent is really tantamount to a payment of interest. 
It is as if the debtor makes the payment and the creditor ad- 
vances it again. Where all parties agree to such a settlement, 
there is no particular reason why such an adjustment should 
not operate as a payment of interest under s. 20. Ifthe debt 
had been a mortgage-debt, and the interest balance had been, 
with the consent of parties, reduced by acertain amount and 
credited in the principal account, such adjustment would make 
a very significant alteration in the state of the accounts. It 
would be likewise the case if the damdupat rule were applied 
under the general law. Such a settlement would be an answer 
to a claim for the interest balance made after the adjustment ; 
andit was, therefore, correctly held to be a payment of in- 
terest under s. 20.” 

I think it is unnecessary to refer to any other case to which 
my attentién was called, because after all these two cases are 
binding upon me and all that I have to do is to apply them as 
best I can to the circumstances of this case. 

From what I have already said, it appears to me that all the 
parties did agree to such a settlement, and if that is so there 
isno reason according to the words of Mr. Justice Ranade 
why such an adjustment or agreement should not operate as 
payment ofinterest under s. 20. 

I, therefore, hold that the claim is not barred by limitation, 

It is unnecessary to discuss the point which was incidentally 
mentioned in the course of the arguments as to whether or 
not the Limitation Act does apply to such claims as these; but 
I may say that under the English Law, where such a claim as 
this would only bar the remedy and does not destroy the right, 
it has been held that the Limitation Act does apply. 

As to the costs, there wasa considerable argument as to 
what costs I could or ought to allow in this case; but in the 
view that I have taken of the conduct of the claimant, I think 
that point does not arise in this case. I consider that the 
necessity for the adjournment into Court and the lengthy 
hearing in Courtisentirely due to the character of the affidavit 
which was put in by Mr. Nagindas. It courted opposition 
and was, as’ I said, onthe face of it the very reverse of 
convincing. Ifthe story he told in the witness-box had been 
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O. C. J. set out clearly in his affidavit, I very much doubt that the 
1910 Liquidator would have refused to admit his claim, or when it 
~~ came before me in Chambers I should have thought it in any 
In re Way necessary to adjourn the matter into Court. . 

Trrcunpas {T am of opinion therefore that the claimant is not entitled to 

Mr1xs Oo. the costs of the hearing in Court even if I considerd that I had 

Robertson J, the power to award them to him. I may point out that the rule in 
——  Englandislaid down in two cases: Bailey and Leetham's case(); 

+ In re General Estates Co., Ex parte Wright and Gamble (2). It 
apparently is that the costs ofadjournment into Court are allowed 
ifthe claimant succeeds under ordinary circumstances. That is 
all I could have awarded to him and as I think that the adjourn. 
ment into Court was rendered necessary by the way in which 
his affidavit was drafted, 1 disallow the costs of that adjourn- 
ment into Court. As to the other costs they are apparently 
provided for under Rule 663 of the Rules of the High Court 
which says: “ Such creditors as come in and prove their debts 
or claims pursuant to notice from the official liquidator shall 
be allowed their costs of proof which will be added to the 
debt.” I allow the claimant such costs as he would ordinarily 
be allowed under Rule 663; but no costs of or subsequent to 
the adjournment into Court. 

The claim is allowed: to the extent of Rs. 2652, and costs 
under Rule 663 up to the time the matter was adjourned into 
Court. 

No order as to costs subsequent to that order. 

Claim allowed. 


Attorneys for the Official Liquidator: Wadia Gandhi & Co. 
Attorneys for the claimant: Thakurdas A. Gandhi. 


` 


aata —— 


(1) (1869) L, B.8 Eq. 94, (2) (1872) L, R., 8 Eq. 123, 
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l Before Mr, Justice Robertson, 


Inve BAI JAMNABHAI wire or LILADAR KHETSEY. 
Re GUARDIAN AND- WARDS ACT VIII OF 1890.* 


Guardians and Wards Act(VIII of 1890) Seo, 12, Cl. 2(b)—Order for the 
temporary custody of minor's properiy—Attempt of receiver of minor’s pro- 
perty—Civil Procedure Code, (Act V af 1908), Sec, 141—Order 40, Rule 1— 
Applicability of the Code to proceedings and to the Act, 


Tt is competent to a Court, on an application having been made to it 
under s. 12 of the Guardians and Wards Act, 1890, either to direct ihe 


payment of the money belonging to a minor into Court or to appoint a 
receiver of the property. 


HARIDAS VALJI filed a petition under the Guardians and 
Wards Act, 1890, praying (a) that he may be appointed guard- 
ian of the property of the minor Jamnabai, which consisted 
only of a sum of Rs. 4141-9-1 deposited with Goverdhandas 
Gokuldas Tejpalin the name of the said ‘minor, (2) that 
pending the proceeding on the said petition, a receiver may be 
appointed to take charge of the amount, or such other order 
may be passed to protect the property of the said minor as the 
Court may think fit. He then gave notice to the said Gover- 
dhandas Gokaldas Tejpal that he would apply to the Judge in 
Chamber for an order in terms of prayer (2) to the said Petition 
on 19th November 1910. Goverdhandas Gokaldas Tejpal did 
not appear on that date, and the Judge made an order “ that 
the said Goverdhandas Gokaldas Tejpal do forthwith deposit 
in Court the sum of Rs. 4141-9-1. ... to abide by the further 
orders of this Hon’ble Court.” Goverdhandas then took out 
a Chamber summons for setting aside the said order which 
was referred to Court for argument. 


Lowndes, for the petitioner, in support of the order. ' 
Raikes for Goverdhandas. 


ROBERTSON J.—In this case Mr. Goverdhandas Goculdas 
Tejpal has taken out a summons calling upon one Haridas 
Naranji to show cause why the order made by me on the 19th 
of November 1910 should not be set aside. The order referred 
to was made at the instance of the petitioner Haridas Naranji 
and directed Mr. Govardhandas Goculdas Tejpal to pay into 
Court the sumof Rs. 4141-9-1, being the amount due by 
him to Bai Jamnabai the minor at the foot of her Samadaskat 
account, 
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The summons is supported on two grounds: (1)that no notice 
of the particular order which was made on the 19th of 
November was ever given to Mr. Tejpal; and (2) that the facts 
were not fully set before the Court. ` 

As to the notice that was sent, it appears that on the 18th 
of November a letter signed by Messrs. Maneklal & Co., the 
petitioner’s attorneys, was served on Mr. Tejpal and it dis- 
tinctly gives him notice that an application will be made the: 
next day to the Sitting Judge in Chambers for an order in terms 
of prayer (ġ) to the petition. The terms of that prayer (ò) 
are set out in the letter and are as follows: “ That in the 
meanwhile and pending thése proceedings a receiver may be 
appointed to take charge of the amount of Rs. 4141-9-1 due 
and payable :to the minor by Mr. Goverdhandas Goculdas 
Tejpal or such other order may be passed to protect the pro- 
perty of the said minor as to this Honourable Court may seem 
meet.” It appears to me that Mr. Tejpal has no grievance 
on the ground that he did not get sufficient notice of the appli- 
cation about to be made. It was impossible for the applicant 
to know beforehand the exact order that the Judge in‘Chambers 
would be willing to make. As a matter of fact the application 
that was made was for a receiver and the order that was 
made was made at the instance of the Court itself. 

As to the facts, which are said to have been concealed from 
the Court, I have considered’ the petition very carefully and 
I cannot see that any fact of any real importance was concealed 
by the petitioner from the Court when the order of the roth 
of November was asked for and made. 

Turning now to the points of law, which were relied upon 
as showing that the order of the 19th of November was made 
without jurisdiction, it was suggested that under s. 12 of the 
Guardians and Wards Act the Court had no power to direct 
that the property in the harids of Mr. Tejpal and belonging 
to Bai Jamnabai should be paid into Court. The words of the 
Act are that the Court ‘may make such order for the temporary 
custody and protection of the person or property of the minor 
as it thinks proper.” But reliance is placed on cl. 2 (6) of 
that section which provides that any persan to whom the 
temporary custody and protection of the property of the minor 
is entrusted isnot empowered by anything under that section 
to dispossess otherwise than by due course of law y person 


in possession of any of the property. 
In the first place as to the power to order the money to be 
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paid into Court, it is necessary to note the exact circumstances 0. O. J. 


under which this money came into the hands of Mr. Tejpal. 
In Ex. A, to the affidavit of Mr. Tejpal of the 5th of December 
1910, is set out the entry in his cash book under date the gth 
of August 1907 and it runs as follows:—“ Credited to the ac- 
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count of Bai Jamnabai the daughter of Thakar Purshotam JA3NABAI 
Vassonji and Thakar Liladhar Khetsey, Rs. 4000, i. e., rupees Robertson J. 


four thousand. The moneys have been deposited as the Palla 
monies of Bai Jamnabai for making ornaments for her. The 
same have been credited. This amount is payable when both 
Thakar Purshotam Vassonji and Thakar Dhanji Jeram come 
jointly. Interest at annas 8 to be paid.” Ex. B to the same 
affidavit is a writing dated 22nd March 1909 signed by Dhanji 
Jeram and is as follows :—“ To Shet Goverdhandas Gokuldas 
Tejpal. Written by Thakar Dhanji Jeram on Ashad Vad 30 
Friday Samvat 1963 (9th August 1907) a sum of Rs. 4,000 have 
- been deposited with you in the name of Bai Jamnabai daughter 
of Thakar Purshotam-Vassonji and wife of Thakar Liladhar 
Khetsey. The same are deposited for the Palla ornaments 
on the otcasion of her being betrothed to Thakar Liladhar 
Khetsey. In your books it has been got written by us that 
the said monies Should be returned to me and Thaker Pur- 
shotam Vassonji when, we jointly approached you. By this 


writing I authorize Thakar Liladhar Khetsey to join the . 


said Thakar Purshotam Vassonjiin my place and stead and 
to receive jointly the said monies. Samvat 1965, Chaitra 
Sud 1, 22nd March 1909. (Sd.) Thakar Dhanji Jeram by his 
own hand.” Ex. C is a translation of an entry in Mr. 
Tejpal’s Nondh for October-November 1909, and is as 
follows :—" Credited to Bai Jamnabai daughter of Thakar 
Purshotam Vassonji Mudrawalla, Kartak Sud ist, Sunday, 
Rs. 4574-10-9, i. e., four thousand five hundred and seventy 
four annas ten and pies nine. Your Palla monies are credited 
in your and your husband Liladhar Khetsey’s account, That 
account having been closed by your father’s request the said 
amount is credited to youand debited to you and your husband 
Liladhar Khetsey. Until you come of age the said amount 
is to be payable to both your fatherthe said Thakar Purshotam 
Vassonjiand to your husband the said Thakar Liladhar Khetsey 
when they come jointly. Interest runs at annas 8. Rs. 4574- 
10-9. Debit to Bai Jamnabai and Thakar Liladhar Khetsey. 
Rs. 4574-10- 

In the petftion of Haridas Naranji two entrieg are set out, 


R 63 
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one of the 18th of July in the samadaskat book given by 
Mr. Tejpal to Bai Janinabai; the earliest of these is dated the 
14th of November 1909 and from that it appears that the 
balance of Palla money was on that date transferred to the 


_ personal account of the minor Bai Jamnabai. The entry is 


signed by Mr. Tejpal himself. The other entry of the 18th 
of July 1910, also in the samadaskai book, shows that on that 
date the sum of Rs. 700 was drawn from this money and that- 
the same were credited by the hands of Thakar Purshotam 
Vassonji and Thakar Liladhar Khetsey. As to how these two 
persons’ names appear in the last entry, it is only necessary 
to refer to the Exhibits to the affidavit of Mr. Tejpal of 
the sth of December 1910 which have already been set out. 
The result of these entries appears to me to be clear, namely, 
that this money was paid over by the father of the bridegroom 
as the Palla monies of the minor Bai Jamnabai to Mr. Tejpal and 
that after the marriage they were transferred by Mr. Tejpal to 
the personal account of Bai Jamnabai, it being agreed that the 
account should be operated upon until the coming of age of Bai 
Jamnabai by these two persons Thakar Purshotaft{ Vassonji 
and Thakar Liladhar Khetsey. I consider, under these circum- 
stances, that Mr. Tejpal has definitely acknowledged the amount 
to be due to the minor Bai Jamnabai; and that being so, the 
authorities leave no doubt on my mind that the proper order 
to make is to direct the payment of the maney into Court. 
I may refer in this connection to Mr. Simpson’s Book on 

Infants, 3rd Edition, at page 345. There he says at the top of 
the page :—" Where there was any danger that the fund would 
be lost, or that the trustees would not properly execute the 
trusts, the old practice seems to have been to require them to 
give security ; but the modern practice is to order the funds to 
be paid or transferred into Court. It is not necessary to show 
that the fundis in danger, or that the trustee has abused or 
intends to abuse his trust; the cestui que trust has a right ex 
debito justitie to have the. fund brought into Court. Appli- 
cations for this purpose are generally made by summons, and 
must be founded upon some admission by the person required 


_to make the payment.” ‘The cases cited in the foot-note fully 


bear out thé statement ofthe law contained in the text:— 
Richardson v. Bank of England); Dubless v. Flint(2); Hagell 
y. Currie(8). 


(2) (1838) 4 My. & Or, 165. (3) (1867) L. R. 2 Ch, 449, 
(2) (1889) 4 My. & Cr. 502, 
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This English practice appears to be embodied in the Civil 0. ©. J. 


Procedure Code in Order 39, r. 16 which provides that “ where 
the subject-matter of a suit is money and any party thereto 
admits that he holds such money as a trustee for another 
party, or that it belongs or is due to another party, the 
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Court may order the same to'be deposited in Court or deliver- JANNABAI 
ed to such last-named party, with or without security, subject Robertson J. 


to the further directions of the Court.” 

åI think, however, it is desirable to deal with the argument 
that was pressed to me on the question as to whether or not 
the Court had power in such cases to appoint a receiver. As 
a matter of fact Mr. Tejpal, in his affidavit, upon which he 
founded his application for this summons, stated in para 5:— 
“ I did not think it necessary to appear in the notice and incur 
unnecessary costs as I was not at all concerned with the 
appointment of a receiver herein.” And I understood from 
his counsel that by that he meant that ifa receiver had been 
appointed he would not have taken objection to the order or 
sought tohaveitsetaside. However, in the course of the argu- 
ment onthe first point, namely, whether the proper order was to 
direct the payment ofthe money into Court, it appeared that his 
counsel made it a part of his argument that not only did the provi- 
sions of s. 12 of the Guardians and Wards Act not justify theCourt 
inordering the money to be paid into Court but that also it had 
no power to appoint a receiver in such a case. This, of course, 
he put forward as part of the argument and as a matter of law 
and not as in any way meaning that his client wished to resile 
from the position that he had taken up in his affidavit. Asthe 
matter is one of very great importance in the administration 
of the Court’s jurisdiction in relation to infants, I think it desir. 
able to say that I have no doubt that the Court would have 
had power in this case to appoint a receiver had it considered 
it necessary or proper to do so. Turning, again, to the English 
practice, as stated in Simpson on Infants, at page 352, I find it 
stated that ‘though a receiver-of an infant’s estate may be 
appointed on petition or summons without suit, yet the mora 
usual course is to appoint a guardian of the person and estate 
without receiver. Under the Judicature Act, 1873,s. 25 (8), a 
receiver may be appointed by an interlocutory order of the 
Court in all cases in which it appears to the Court to be just 
or convenient that such order should be made, and the Court 


is now free from the old rules as to the time at which and 
cases in which a receiver would be appointed.” Turning to 
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the Code, very wide powers are given to the Court as regards 
the appointment of a receiver. Section 141 of the Code provides 
that the procedure laid down in the Code in regard to suits 
should be followed as far as it can*be made applicable in 
all proceedings of any Court of civil jurisdiction; and 
having regard to the terms of s. 12 of the Guardians and 
Wards Act that the Court may make such order for the pro- 
tection of the person and property of the minor as it thinks 
proper, I am of opinion that s. 141 of the Code makes applic- 
able in a proceeding on a petition under that Act the sections 
and orders dealing with the appointment of the receivers. 
This view is supported to some extent by the observations 
of their Lordships of the Privy Council in Thakur Prasad v’ 

Fakir-ul-lah(). 

Under Order XL, rule 1, where it appears to ‘the Court to 
be just and convenient, the Court may by order appoint a 
receiver of any property, whether before or after decree. 
The terms of that order could hardly be wider and it appears 
to me that if the Court is of opinion that it is necessary for 
the protection of the’property of the minor to ‘appoint a 
receiver then reading these sections and orders together it has 
the clearest power to do so. I cannot think that Order XL, 
rule 1, is confined, as was suggested, to a suit. It is quite 
true that the words “ whether before or after decree” are used 
in sub-clause (a) of sub-section (1) of Order XL, rule 1. But 
having regard to what I have already said as tos. 141 of the 
Code, I do not think that the appearance of those words in 
that Order ousts the jurisdiction of the Court. In my opinion 
to hold otherwise than as I have done would be to render 
s. 12 of the Guardians and Wards Act practically nugatory. 
If the Court can neither order the person having the custody 
of the property to pay the money into Court (Order XLIX, rule 
ro) nor appoint a receiver (Order XL, rule 1) of the , property 
pending the further order of the Court, it is difficult to see 
what effective means it could take to protect the property if 
it considered that it was in danger in the hands of the person 
having possession or custody of the property at the time 
the application is made to the Court. 

The only other point that I think I need notice on this 
part of the case is the suggestion that the order for payment 
into Court effected a hardship on Mr. Tejpal in that the 
receipt of the Prothonotary for the money would not be an 


(1) (1894) L L. B.17 All. 106. 
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effectual discharge of his liability to Bai Jamnabai. But Ido O. 0. J. 


not think there is any substance in this contention. Asa 
matter of fact, if any body was a trustee of this property it 
was Mr. Tejpal himself. He had expressly acknowledged 
that he held the money on account of Bai Jamnabai; and the 


1911 
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account stood, so far as can be gathered from the entries to J AURIAN 
which I have already referred, in the name of Bai Jamnabai. Robertson J 


It did not stand in the names of the alleged trustees Thakar 
Purshotam Vassonji and Thakar Liladhar Khetsey. The 
arrangement that the money was to be paid to them on their 
joint application was merely one of convenience in order to 
enable the minor to have the ornaments made for her with- 

out waiting until she came of age. But in any case it is 
obvious that all parties acknowledged that the monies be- 
longed to Bai Jamnabai, whoever held them in trust for her. 
Both Liladhar Khetsey and Purshotam Vassonji had demand- 
ed this money from Mr. Tejpal and both those persons con- 
sented to the appointment of a guardian of the minor’s pro- 
perty for the purpose of recovering this very sum from Mr. 
Tejpal. This seems sufficient to dispose of any contention of 
Mr. Tejpal that he was exposed to the risk of further demand 
. if he had complied with the order of the Court. 

It was not contended before me that the order had been 
‘made wrongly so far as the order was based on the alleged 
danger to the property. The points that were taken before 
me were purely legal ones and no point was made that any 
false statement had been made to the Court regarding the 
necessity of some means being taken for the protection of the 
minor’s property. 

In my opinion, therefore, there is no ground whatever for 
setting aside or modifying my order of the r9th of November, 
and this summons must, therefore, be discharged with costs. 

Summons discharged. 

Abia for the petitioner: Maneklal & Co. 

Attoneys for Goverdhandas: Bhaishankar, Kanga & Gir- 
‘dhartal. 
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Before Sir N, G. Chandavarkar, Kt, and Mr, Justice Heaton; on reference, 
before Sir Basil Scott, Kt., «Chief Justice. 


EMPEROR 
v 


BRAZ H. DE SOUZA.* 


District Municipal Act (Bom, Act 11] of 1901), Secs, 96, 3 (7)t—Notice of new 
buildings— Building, interpretation of —Constructing the side wall of a house 


on its old foundation, o 


Theaccused was charged with the offence of erecting a building without 
the permission of the Municipality under s. 96 of the Bombay District 
Municipal Act, 1901, in that he built up one of the small walls of his house 
on its old foundation without having previously obtained the permission 
of the Municipality : ` 

Held, that the acoused committed no offence under s. 96, for it could 
not be said as a matter of law that the material reconstruction of a small 
wall must constitute “ the erection of a building.” 

Emperor v. Kolekhan Sardarkhan(1) distinguished. e 

Where a term is interpreted in a statute as including’ &c., the compre- 
hensive sense is not to be taken as strictly defining what the meaning of 
the word must be under all circumstances, but merely as declaring what . 





*Criminal Appeal No. 472 of 1910. 

+The Bombay District Municipal 
Aot (Bom, Act HI of 1901), Sec. 3 
(7) and the material portion of s. 96 
run as follows :— 

a(7). ‘Building’ shall include any 
hut, shed, or other enclosure, whether 
used as abuman dwelling or other- 
wise, and shall include also walls, 
verandahs, fixed platforms, plinths, 
door-steps and the like. 

96. Before beginning to erect any 
building, or to alter externally or 
add to any existing building, or to 
reconstruct any projecting portion of 
a building in respeot of which the 
Municipality is empowered by 8. 92 
to enforce a removal or set-back, the 
person intending so to build, alter or 
add shall give to the Municipality 
notice thereof in writing...... 

Explanation.—The expression to 
‘erect a building’ throughout this 
chapter inoludes, 

(a) any material alteration, enlarge- 


ment or reconstruction of any build- 
ing, 

(b) the conversion into a place for 
human habitation of any building 
not originally constructed for human 
habitation, ; 

(c) the conversion into more than 
one place for human habitation of a 
building originally constructed as one 
such place, 

(d) the conversion of two or more 
places of human habitation into a 
greater number of such places. 

(e) Buch alterations of the interna} 
arrangements of a building as to 
affect its drainage, ventilation or 
other sanitary arrangements, or its 
security or stability, and 

(f) the addition of any rooms, 
buildings or other struotures to any 
building, and building so altered, 
enlarged, re-constructed, converted 
or added to, is throughout this chap- 
ter included under the expression 
“u new building.” ° 


(1) (2910) 12 Bom. L. R, 1060, 
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thse may be comprehended within the term where the circumstances A. OR. J. 


require that they should. 
Queen v. Justices of Cambridgeshire; (1) Meuz v. Jaci (2) and Mayor 
of Portsmouth v. Smith (3) followed, 


THE accused, who owned a house within the Municipal 
limits of Bandra, had one of the side walls of his house fallen 
down. He re-erected the wall on its old foundation without 
having obtained permission of the Municipality under s. 96 
of the Bombay District Municipal Act, 1901. He was, there- 
fore, prosecuted under s. 96 of the Act. 

The First Class Magistrate of Bandra by whom the accused 
was tried acquitted him on the ground that in doing what he 
did the accused was not erecting any building. 
` The Government of Bombay appealed against the acquittal. 


G. S. Rao, Government Pleadei, for the Crown. 
Nilkaniha Atmaram, for the accused. 


The appeal was heard by Chandavarkar and Heaton JJ., 
when their lordships having differed in opinion, delivered the 
following ¢udgments. 


CHANDAVARKAR J.—I regret I have to differ from my 
learned colleague in this case. With all respect I find I cannot 
agree with him in holding that the question arising here for 
our decision is one of fact. In my opinion the facts found by 
the learned Magistrate are as alleged by the complainant. So 
the Magistrate states in his judgment and the only question 
is, “whether upon those facts, the act of the accused is of such 
a nature as to make it punishable under s. 96 of the Bombay 
District Municipal Act. 

The fact found by the Magistrate is that the accused re- 
constructed the south wall of his house on the old foundation. 
That is the only fact. The case is thus on all fours with 
Emperor v. Kalekhan Sardarkhan\4), and I entirely concur in 
their conclusion of law and their interpretation of the material 
sections of the Act. In my opinion, a wall such as this ex- 
pressly falls under the Act within the definition of building; 
and its reconstruction amounts to erecting a building of which 
notice must be given as required by the Act. I would allow the 
appeal and convict the accused. But as my learned colleague 
and I differ, the case must be submitted to the learned Chiet 


(1) (1888) 7 Ad, & E. 480, 491. (8) (1885) 10 App. Cas. 364, 375, 
(2) (1875) L. R. 7 E. & Ir, 481, 493. (4) (1910) 12 Bom, L, R, 1060, 
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Justice for the purpose of reference, according to law, to a 
third Judge. 


HEATON J.—Braz H. De Souza was prosecuted under s. 96. 
of the District Municipal Act—Bombay Act III of rgor, for 
beginning to erect a building without giving the required no- 
tice. He was acquitted and the Government of Bombay have 
appealed against the acquittal. 

The facts are that he rebuilt the entire southern wall of his 
house except the foundations. He also repaired two other 
walls, but those repairs were not taken by the Government 
Pleader as affecting the case. He relied exclusively, and it 
seems to me rightly, on the rebuilding of the southern wall. 

By the explanation to s. 96 “to erect a building’ in- 
cludes “any material alteration, enlargement, or reconstruc- 
tion of any building.” There has not been a material altera- 
tion or enlargement but there has been reconstruction of the 
southern wall of the house. Is that a reconstruction of a 
building? The Government Pleader argues that it is because 
by the defining section of the Act, “building shaal include 
any hut etc., and shall include also walls, verandahs fixed plat- 
forms, plinths, doorsteps and the like.” This may mean that 
any wall or doorstep etc. is in itself a building; or thata 
building includes allits walls, doorsteps etc. If the former 
interpretation be taken, then the southern wall-of De-Souza’s 
house is a building and it has been reconstructed. This is the 
case argued by the Government Pleader. Ifthe latter inter- 
pretation is taken then the southern wall of the house is only 
a part of the building; the building is the whole house. 

If we were dealing with a, wall standing by itself we should 
be dealing with a building. But where we have a complex 
building such as a house, it seems to me that the “building” 
meant by s. 96 is the whole house and not a selected portion 
of that whole such as the southern wall. 

My reasons for so thinking are these: sections 92 to 98 of 
the Act deal with “Powers to regulate building etc.” These 
sections deal with buildings, parts of buildings, external walls 
of buildings, projecting portions ofa building and ins. 98 the 
plinth is referred to, clearly, as a part of a building. The 
explanation to s. 96 from (4) to (d) and (f) clearly contem- 
plates complex buildings as entities. The scheme of these 
sections, it seems to me, contemplates a “building” ordinarily 
as a complex structure made up of walls etc. I do not say 
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that it does not contemplate simple structures also, such as 
an isolated wall. But when we have a complex structure 
such as a house, the building as contemplated by s. 96 is the 
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_ whole house and a single wall of the house is not by itself Bupzror 


a building but only a part of a building. 

Therefore, I think that this appeal on the ground on which 
it is argued must fail, for the argument is that there has been 
reconstruction of a building not merely of a part of a building. 

At the same time I do not wish to be understood to say 
that the reconstruction of a wall cannot be a reconstruction, 
within the meaning of s. 96, of that building of which it forms 
a part. It may be the section intended to leave it to be 
determined as a question of fact in the particular case, 
whether the reconstruction of any particular wall or portions 
of a building is substantially a reconstruction of the building. 
It may mean this. If it does, then it is a question of fact 
whether there has or has not been substantially a reconstruc- 
tion of the building. The Magistrate has found in this case 
that there has not beena reconstruction. The materials on 
the record ao not enable me to say that he is wrong. 

Therefore I would dismiss the appeal. 


OWING to the above difference in opinion the case was 
re-heard by Scott C. J. 


G. S. Rao, Government Pleader, for the Crown. 
Ratanlal Ranchhoddas, for the accused. 


Scott C. J.—The question referred to me may be formulat- 
ed thus :—Whether the reconstruction of a wall upon its own 
foundation is necessarily the ‘erection of a building’ within 
s. 96 of the District Municipal Act? According to the expla- 
nation appended to that section the expression ‘to erect a 
building’ throughout Chapter IX includes any material altera- 
tion, enlargement, or reconstruction of any building. Whether 
the reconstrution of a wall of whatever importance forming 
part of a house is necessarily the ‘erection of a building’, de- 
pends upon whether the interpretation clause, s. 3 (7), is to 
be taken as substituting impliedly for the word ‘building’ 
wherever it occurs in the Act not merely all erections falling 
within the ordinary comprehension of the term ‘building’ but 
also all other things included within the definition. It is 
recognised in England to be arule with regard to the effect 
of interpretafion clauses of a comprehensive nature such as 
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we have here that they.are not to be taken as strictly defining 
what the meaning of a word must be under all circumstances, 
but merely as declaring what things may be comprehended 
within the term where the circumstances require that they 
should (see the judgment of Lord Denman in Queen v. The 
Justices of Cambridgeshire) of Lord Selborne in Meux v. 
Jacobs(2) and of Lord Watson in the Mayor of Portsmouth 
v. Smitht). , 

In the present case the only complaint is that a small wall 
was built on an old foundation, without the permission 
of the Municipality. The Magistrate has held that in erect- 
ing this wall the accused was not ‘erecting any building’ with- 
in s. 96, and this conclusion must, I think, be accepted 
unless it can be said as a matter of law that the material re- 
construction of a small wall must constitute the ‘erection of a 
building.’ 

For the reasons above stated I do not think that the Court 
is precluded from giving to the word ‘building’ in that section 
its ordinary meaning, a meaning which the neighbouring 
sections indicate as the sense in which the Legisfiture was 
using that expression in the group of sections of which s. 96 
forms part. It is possible that the re-erection of a wall .may 
(under certain circumstances) amount to the material recon- 
struction of a building under s. 96, but I do not think it neces- 
sarily does. In Emperor v. Kalekhan Sardarkhan(4), referred to 
by Chandavarkar J., the applicant had treated the re-erection of 
his wall as falling within the section and had applied for leave 
to re-erect it but did not wait to see if the permission would be 
granted or refused and there was no appearance on behalf of 
the accused. In the present case the wall isa small wall and 
has all along been regarded by the applicant as not a building 
within the s. 96. I concur with Mr. Justice Heaton in thinking 
that the application should be dismissed. 


Application dismissed. 








(1)(1838) 7 Ad. & E. 480, 492. (3) (2885) 10 App, Gas. 364, 375, 
(2) (1885) 11. R 7 E, & Ir. App. 482, 498, (4) (1910) t2 Bom, Ta, R, 1060, 
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Before Sir N. G. Chandavarkar, Kt., and Mr. Justice Heaton. 


: EMPEROR 
i o > 
RANCHHOD GOKAL.* 


Evidence—Panchnama—Statement of accused contained in panchnama—Panch- 
nama not admissible in evidence. 


The Court should exclude from the record of a case, panchnaiias con- 
taining statements by an accused which are clearly inadmissible or 
which are of doubtful admissibility. 


RANCHHOD and Ishvar, two brothers, were tried by the 
additional Sessions Judge of Ahmedabad for the offence of 
murdering their brother Bhailal, on the 12th October 1910. 

The evidence against them consisted chiefly of panchnamas 
six in number. They were made in the presence of the Police 


Sub-Inspector, who signed each one of them. They ran 
as follows:— 
2 Examt $. 20. 

We tho undersigned panchas of Boriavi write out this panchnama that in 
the matter of the complaint about the murder of Bhailal Gokal of Boriayi 
Ranchhod Gokal and Ishwar Gokal on being asked in the presence of us pan- 
chas in the chora of Boriavi at about 11 p.m. to-day (they) gave some parti- 
culars and said that they would shew the place in the Godadvula field where 
the corpse of the deceased was buried by them both. Ranchhod Gokal was 


first taken from the chora with us, He shewed the place where the corpse , 


was buried below the juwar sheaves at the distance of 7 paces from the bajri 
field and the border of the juwar crop between the juwar sown in the Godad- 
wala field and the juwar sown by the widow of Asha Kuber. . Subsequently 
Ishvar Gokal was brought. He,i.e,, Ishvar Gokal, also shewod the samo 
place shewn by Ranchhod Gokal as the placo where the corpse of his deceased 
brother Bhailal had been buried, At that place a guard is kopt in the pre- 
sence of us the paxchas, This panchnama is written by us about that. It is 
correct. Date 16th October 1910, 


Exsmır §, 21, 


We the undersiged panchas of Boriavi write out this panohnama that in 
the matter of the complaint of murder of Bhailal Gokal of Boriavi in the 
presence of (us) 1 Becherbhai Samalbhai Mukhi, 2 Becharbhai Samalbhai 
and 3 Bamalbhai Lakhabhai out of the panchas, the accused Ranchhod Gokal 
and Ishwar Gokal shewed last night the place where the corpse of the de- 
ceased Bhailal had been buried, below the sheaves of juwar with corn, at the 
distance of 7 paces from the border between the juwar of the accused and 
bajri of Bhaiji Dada, near the standing crop of juwar belonging to the widow 
of Asha Kuver, in the Godadvala field. Examining the sheaves, after ro- 





* Criminal Appeal No. 100 of 1911; confirmation case No. 8 of 1911, 
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moving them a little in the presence of us the panchas the corpse is buried 
lengthwise. Earth is thrown on it and sheaves are placed on.it. So the 
place where the corpse is buried is not seen owing to the spreading of sheaves, 
but on removing the sheaves it appears that tho earth is recently dug and 
spread, T'he earth on the grave is raised and there are two or three cracks 
lengthwise on it. Ranchhod Gokal and Ishwar Gokal have taken out the 
corpse of the deceased, digging the place in the presence of us the panchas, 
Looking atit the legs of the deceased are in the east and head in the west, 
It is placed inside after digging like a hole resembling a bod (an abode of 
dogs, etc.) Itis interred about a cubit deep inthe ground. After removing 
the earth on it the corpse gives out a bad smell and the corpse is naked, 
Bai Divali widow of the deceased has identified the corpse as that of her 
husband in the presence of us the panchas. This panchnama is written about 
it. The accused say that the corpse of Bhailal was buried at night and the 
next day-in the morning the juwar of this fleld was removed and spread, 
This panchnama is written about this, It is correct, Date 17th October 1910, 


Exam S. 28. 


We the undersigned panchas write out this panchnama that in the matter 
of the complaint of the murder of Bhailal Gokal of Boriavi the accused 
Ranchhod Gokal and Ishvar Gokal on being asked about bloodstained clothes 
they say that there were bloodstained alothes, vis., one vesaria, two dhotars 
and a daglu of the deceased, and that they had burnt thoseclothes in a 
hearth in their Godadvala field ; saying’ 60 they shewed the place of hearth. 
We saw the place of hearth below the mahuda tree on a side of the threshing 
floor near the border of the western hedge of the Godadvala field. There is 
about 5 lbs, of ashes in the hearth on examining the ashes no piece of clothes 
is found. The accused say in our presence that the ashes were collected and 
thrown in the Manoria talavdi, The panchnama is written about this. It ig 
correct. . Dated 17th October 1910. 


Exxutsr §, 24, 


We the undersigned panchas of Boriavi write out this panohnama that in 
the matter of the complaint of the murder of Bhailal Gokal of Boriavi 
Ranchhod Gokal and Ishvar Gokal of Boriavi on being asked in the presence 
of us the panchas to shew the place where the deceased was murdered while 
asleep they showed it in a threshing floor on the lane onthe side of asopalav 
tree in the Ravathia field in the sim of Boriavi, Examining thia place 
blood, etc., are not seen because threshing of bajri was subsequently made 
in this threshing floor, This place was shewn by Ranohhod and Ishvar. We 
saw it, but blood, eto., are not visible. This panchnama is written about this. 
It is correct. Dated 17th October 1910. The head was towards the asopalay, 
tree and legs towards the threshing floor. Asopalay tree is 5 paces off and 
the gap for going into the lane from the field is 5 paces off from this place, 
Dated 17th October 1910, 


Exursir §, 25, 


We the undersigned panchas of Boriavi write this panchnamu that in the 
matter of the complaint of the murder of Bhailal Gokal of Boriavi Ranchhod 
Goka! was asked to produce the spade wherewith the deceased avas killed. (He 
said) that the spade was thrown in the math crop in the game fled in which the 
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clothes were burnt after buring the deceased in the juwar field and throwing the 
ashes of tho burnt clothes in the tank, and bathing, and washing the spade; 
that on the day before yesterday when he came to takea round in his Vania- 
kuva field wherein kodra were sown he had brought the spade at that time 
(with him); that there was a Vaniavala field of Makandas Girdhar of Boriavi 
near his Vaniakuva field in which he (Makandas) lived permanently in a shed 
and thatin that (he) had placed the spade in the presence of Makandas and 
said that he would take it away when he would come again, Ranchhod saying 
“ come along, I will give it, took us the panchas to the Vaniavalakuva and 
brought and produced the spade from below a wooden cot behind a large box 
in the shed of Bhagat Makandas Girdhar and (he also) said producing the spade 
that the deceased was killed by striking with this very spade on the head and 
that (the deceased) was brought from the Lavthekuvavala field and buried in 
the Godadvala field after digging with the said spade. Looking atit no marks 
of blood are visible as it was washed, but there is a large dent at its edge, 
Ranchhod says before us that it must have been caused by digging, This 
spade istakenin presence of us the panchas and in that of Makandas and 
Joojar Jera who were in the shed, This panchnama is written about it. Dated 
17th October 1910. 
Exuisit 31, 

We the undersigned panchas of Boriavi write out this panchnama that... 
Ranchhod awd Ishvar shewed the place saying that the four bloodstained 
clothes of the deceased Bhailal were burnt in the hearth belowa Mahuda tree 
in a field...... and their ashes were thrown and mixed with water in the Manoria 
talavdi......Neither the ashes nor a piece of the clothes were found at that 
place. Dated 17th October 1910. 

The learned Sessions Judge in arriving at the conclusion of 
the accused’s guilt relied on the above panchnamas. In doing 
so, he re-remarked as follows :— 

“ Tt is argued that all that these panchnamas oan shew is that accused point- 
ed out a field, a fire-place, a tank and a spade and that the information given 
by them connecting these places with-the murder is not relevant under s. 27 of 
the Evidence Act, It appears, however, to me that this information related 
so distinctly to the facts thereby discovered that it may be proved even 
though it amounts to a confession bythe acoused while in the custody of the 
police,” 

The accused Ranchhod was convicted of the offence of 
murder and sentenced to the extreme penalty of the law; his 
brother Ishvar was found guilty ofabetting the offence and 
sentenced to transportation for life. 

Ranchhod appealed to the High Court. 


G. N. Thakore, for the accused. 
G. S. Rao, Government Pleader, for the Crown. 


CHANDAVARKAR J.—Both the conviction and sentence in 
this case must be confirmed. The Sessions Judge and the 
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A. Or. J. Assessors have believed the evidence of the witnesses Jetha, 
1911 Fulbhai and Lallu, who give direct evidence as to the murder, 
`~ All that is urged against them is that they had not told 
Empzron anyone of what they had seen until the Police came upon 
v. the scene: but they have explained that they were afraid and 
RaNOHHOD the unwillingness of people of this class to come forward to 
Chandavar depose to an offence committed in their presence lest they 
kar J. should themselves get into trouble is well-known. Further the 
evidence of Diwali, widow of the deceased man, an unwilling 
witness for the prosecution, corroborates to some extent the 
case for the prosecution. It shows that the present appellant 
Ranchhod and the deceased, his brother, were not on good 
terms, because the former was on terms of criminal intimacy. 
with her: and that the appellant’s conduct was suspicious 
when she made enquiries of him as to the disappearance of 
the deceased. Then we have the appellant’s confession before 
a Third Class Magistrate. That Magistrate has been examin- 
ed and he deposes that he believed the confession to have 
been made voluntarily and that on examining the person of 
the appellant he found no marks of any injury or ilbtreatment. 
The corpse was found buried in the field of the appellant. 
The Panch witnesses state that it was the appellant who 
pointed out the place and the appellant in his statement Ex, 
37 admitted that it was he who had informed the Foujdar 
that there was something like a dead body in his field and 
that his brother Bhaiji had disappeared some four or five days 

before. l 
I am in entire agreement with my learned colleague’s ob- 
servations as to the admission of the Panchnamas in this case, 

in evidence. À 


HEATON J.—I agree with the order that the conviction and 
sentence in this case must be confirmed. Mr. Thakor, who 
appeared for the appellant in this case, argued very clearly 
and ably. The purport of his arguments was that there were 
clear traces of concoction, in the evidence for the prosecution. 
After considering very closely what he said, and going through 
the. evidence, it seems to me that there are no clear traces of 
concoction; but that the evidence taken as a whole is conclu- 
sive and convincing. But I should like to add that Ido not 
think that enough care was taken in this case to exclude from 
the record and from consideration, certain panchnamas which 
were made in the presence of the Police officer and signed by 
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him, and which contained confessions made by the appellant. 
In one of the panchnamas, which relates to the pointing out of 
the place where the dead body was buried, certain statements 
made by the appellant arè entered; but it seems to me that 
the finding of the corpse was due, not to anything that the 
accused said, but to his conduct in pointing out the place. 
Then again certain statements made by. the accused, when he 
pointed out the scene of the offence, were recorded in a panch- 
nama. But nothing was discovered in consequence; there 
were no blood stains; there was nothing, which was proved in 
the case as a fact, which would help to establish the guilt of 
the accused. It seems to me that in both these matters all 
that was justifiably proved was what the accused had done, 
not what he had said. Consequently, in my opinion, these 
panchnamas ought to have been excluded; neither read nor 
referred to. If I may express a hope then I do hope that our 
Sessions Judges will be very careful to exclude from the record 
panchnamas of this kind, which contain statements by an 
accused person which either are clearly inadmissible or which 
are of douBtful admissibility. 





CRIMINAL REVISION. 





Before Sir N. G. Chandavarkar, Kt, and Mr. Justice Heaton, 


EMPEROR 
v. 
KESHAVLAL VIRCHAND.* 


Practice—Magistrale—Passing of non-appealable sentence—Adding to sentence 
to make it appealable—A ppeal—Seasiona Judge—Jurisdiction, 


A magistrate passed at firat a non-appealable sentence on the acous- 
ed; but at the request of the accused he shortly after enhanced the 
sentence passed so as to make it appealable. The accused thon 
appealed to the Sessions Judge, but he dismissed the appeal on the 
ground that the sentence first passed was not-appeslable and the Magist- 
rate had no jurisdiction to enhance the sentence once passed by him, In 
revision : 

Held, that the Sessions Judge committed an error in holding that he 
had no jurisdiction to hear the appeal ; for though the Magistrate had no 

- jurisdiction to alter the sentence in the way he had done, yet for the 
purposes of the Sessions Judge’s jurisdiction, so far as the appeal was 
2 
* Oriminal application for Revision by Dayaram Gidumal Esq., Sessions 
No. 19 of 1911, from an order passed Judge, Ahmedabad, 
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concerned, that was the very mistake which he was called upon to correo 
by way of appeal, i 


KESHAVLAL Virchand and two others were tried before 
the City Magistrate of Ahmedabad for offences punishable 


Krsnaviat under ss. 148 and 324 of the Indian Penal Code. The Magis 


trate convicted Keshavlal and Bhogilal of an offence under s 
324 and sentenced them each to undergo rigorous imprison 
ment for one month; he convicted Virchand of an offence 
under s. 323 and inflicted upon him a fine of Rs. 50. Soor 
after the sentences were pronounced, the pleader of the 
accused, requested the Magistrate to pass appealable sentences. 
The Magistrate did so, by adding one day to the sentences 
passed on Keshavlal and Bhogilal, and adding one rupee tc 
the fine imposed on Virchand. a 

The accused then appealed to the Sessions Judge, who ad 
mitted the appeal, but dismissed it on the preliminary ground 
that no appeal lay to his Court. His reasons were as follows :— 

“ Under ss. 418 and 415 of the Code the sentences first pronounced were not 
appealable. Tho Magistrate’s action in afterwards making the sentence: 
appealable was illegal vido, (1888) A. W. N. 16, a case on all fouts, and the 
principles laid down in 10 Bom.176; 7 All. 672; 14 Cal. 42; 19 Bom, 732; 25 
Bom, 50; 6 Bom, L. R, 360; 10 0. W. N. 1062,” 

The accused applied to the High Court under its revisional 
jurisdiction. 

D. A. Khare, and T. R. Desai, for the applicants. 

G. S. Rao, Government Pleader, for the Crown. 


CHANDAVARKAR J.—The Sessions Judge has ‘clearly com- 
mitted an error in holding that he has no jurisdiction to hear 
the appeal, because of the alteration in the sentence, made by 
the Magistrate, after he had delivered judgments. It is true 
that a Magistrate has no jurisdiction to alter his judgment 
and the sentence, after he has once delivered it and signed it, 
But for the purposes of the learned Sessions J udge’s jurisdic- 


” tion, so far as this appeal was concerned, that was the very 


mistake which the learned Judge was called upon to correct 
by way of appeal; and therefore, the appeal was within his 
jurisdiction to that extent at any rate. I must, therefore, 
make the rule absolute and remit the appeal to the Sessions 
Court for disposal according to law. 


HEATON J.—I agree. The sentence which was actually 
imposed and that which, unless altered, the jailor will carry 
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out, was the sentence of one month and one day’s imprison- A. Cz. J. 
ment. It isan appealable sentence; and when an appealis 497 
presented that appeal ought to be heard. It may be, anditis -~ 
said in this case that it is so, that that sentence was illegally Esparor 
imposed. If so, all the more reason for taking it up to the v. 
appellate Court and for having it corrected by that Court. KabNAYDAD 
Therefore, I think that the Sessions Judge was wrong in Heaton J, 
declining to hear the appeal, and that he was bound to hear ` 
and dispose of it according to law. 

Rule made absolute. 





Before Sir N. G, Chandavarkar, Kt., and Mr. Justice Heaton. 
In re BABA YESHWANT DESAI.* To 


Criminal Procedure Code (Act V of 1898), Secs. 437, 200, 119— Power to order 
re-inquiry—District Magistrate—Re-inquiry of a person discharged by 
Subordinate Magistrate—Proceedings under Chap. V1II—Accused person— 
Discharged—Interpretation. 


A District Magistrate has jurisdiction under s. 437 of the Code of Cri- 
minal Procedure, 1895, to order a fresh inquiry into the case of a person 
“discharged ” by a Subordinate Magistrate under s. 119 of the Code. 

The expression “any accused person,” as used in sB. 437, isnot confined 
to a person against whom a “complaint ” has been made under s. 200; but 
includes as well a person proceeded against under Chap. VILI of the Code. 

The word “discharged ’’ is not defined in the Code and thereis no 
valid ground for departing in respect of it from the rule of construction 
that where in a statute the same word is used in different sections it ought 
to be interpreted in the same sense throughout unless the context in any 
particular section plainly requires that it should be understood in a diffe- 
rent sense. 

Queen-Empress v. Mutasaddi Lal(1); King-Eemperor v. F yaz-ud-din (2); 
and Queen-Empress v. Mona Puna(s) followed. 

Queen-Emopress v. Iman Mondal(4) and Velu Tayi Ammal v. Chidamba- 
ravelu Pillai (5) not followed. 


THE applicant was proceeded against for taking from him 
security for good behaviour under Chap. VIII of the Criminal 
Procedure Code, 1898. The Magistrate heard witnesses for the ` 
prosecution and defence, and discharged the applicant. 





* Oriminal application for Revision (2) (1901) I. L. R, 24 All. 148. 
No. $8 of 1911, from an order passed (8) (1892) I. L. R. 16 Bom. 661, 
by J. Brander, District Magistrate (4) (1900) I. L. R. 27 Cal. 662, 
of Ratnagiri., (5) (1909) I. L. R. 83 Mad, 85, 

(1) (2898) I, L, R, 21 All. 107, 
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The District Magistrate, acting under s. 437 of the Criminal 
Procedure Code, 1898, set aside the order of discharge and’ 
directed a fresh inquiry to be held before another Magistrate. 

The applicant applied to the High Court under its criminal 
revisional jurisdiction. 


B. V. Desai, for the petitioner—The District: Magistrate can 
make an order under s. 437 of the Criminal Procedure Code, 
only when (1) the complaint has been dismissed under s. 20 3, 
or sub- s. (3) .ofs. 204; or (2) when the accused person has 
been discharged. 2 

In this case the questions are: (1) Is the person proceeded 
against under Ch. VIII an accused person? (2) Is the discharge 
under the present circumstances a discharge as contemplated 
by s. 437? I submit that the person is not an‘accused person 
neither is the discharge such as is contemplated by s. 437. The 
word accused is not defined in the Code. But in Ch. VIII the 
word ‘accused” in not used any where for the person against 
whom proceedings have been taken. Ins. 119 the word used 
is “the person in respect of whom the inquiry fs made.” 
In the case of Muhammad Khan v. King Emperor (2) 
it is clearly held that a person discharged under s. 119 of 
the Code is not an accused person within the meaning of 
8. 437 and.that a District Magistrate is therefore not competent 
to pass an order for further inquiry into the case of sucha 
person. To the same effect is the case of Queen Emperor v. 
Iman Mondal(2), 

As regards the second point, the Magistrate heard the 
evidence of both sides and then discharged the applicant under 
8. 119; this discharge amounts to an acquittal and is not that 
kind of discharge as is contemplated s. 437. See Vela Tayt 
Ammal v. Chidambaravelu Pillai (s). 


G. S. Rao, Government Pleader, for the Crown.—The case 
of Queen Empress v. Mona Puna(4) gives the definition of an 
accused person. If the person is an accused the order of dis- 
charge comes within the purview of s. 437. The section em- 
powers a District Magistrate to order further inquiry. Under 
Ch. VIII the person is a supposed offender. He is an accused. 
See s. 110; Queen Empress v. Mutsaddi Lail) and King 
Emperor v. Fyaz-ud-din (6), 

(t) (1905) P. R. No. 42 of 1905 (Cr.) (4) (1892) I. L. B. 17 Bom. 661. 


(2) (1900) I. L, R, 27 Cal, 662, (5) (1898) E, L, R. 21 Alf, 107, 
{3) (1909) L. L, R, 33 Mad. 85, (6) (1901) 1, L, R. 24 All. 148. 
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CHANDAVARKAR J.—The question before us is whether the 
District Magistrate has jurisdiction under s. 437 of the Code of 
Criminal Procedure to order a fresh inquiry into the case 
ofa person ‘ discharged” by a Subordinate Magistrate under 
s. 119 of the Code. The decision of the question turns upon 
the interpretation of the words “any accused person” and 
“discharged” used in s. 437. There is no definition of “accused 
person” in the Code and we see no sound reason for confining 
its application to a person against whom "a complaint” has 
been made under s. 200 of the Code. Persons proceeded 
against under Chapter VIII of the Code are persons against 
whom there is an accusation in the ordinary acceptation of 
the word. The word " discharged” is also not defined in the 
Code and there is no valid ground for departing in respect 
of it from the rule of construction that where in a Statute 
the same word is used in different sections it ought to be 
interpreted in the same sense throughout unless the context 
in: any particular section plainly requires that it should be 
understood in a different sense. We think that we should 
follow tke rulings of the Allahabad High Court, Queen-Em- 
press v. Muitasaddi Lal@) and King-Emperorv. Fyda-ud-din(), 
which follow the decision of this Court in Queen Empress v. 
Mona Puna(s); and not the rulings in Queen-Empress v. Iman 
Mondal(4) and Velu Tayi Ammal x. Chidambaravelu Pillai (5). 
The rule is accordingly discharged. 

Rule discharged. 








(1) (1898) L L. R. 21 All. 607. (4) (1900) I. L. R. 27 Cal. 662. 
(2) (1901) Ik L. R. 24 All 148. (5) (1909) I. L. R. 33 Mad. 85. 
(3) (1892) I. L. R. 16 Bom. 661. . . 
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Before Sir N. G. Chandavarkar, Ki., and lir. Justice Heaton. 


TRIMBAK KASHIRAM SHIMPI 
v 


ABAJI CHIMNAJI PATIL.* 


Dekkhan Agrioulturiats Relief Act (XVII of 1879), Seo. 18, cl. (c}}—Civil Pro- 
cedure Code (Act XIV 1882), Sec. 257A—Civil Procedure Code (Act V of 
1908)— Repeal of 8, 257 A—Section 18 (0) not repealed—Construction of sta- 
tule. 


The repeal of s. 257A of the Civil Procedure Code of 1882 by the Civil 
Procedure Code of 1908, does not affect s. 13, cl. (o), of the Dekkhan 
Agriculturists Relief Act, 1879. 

Where a statute is incorporated by reference into a second statute, the 
repeal of the first by a third does not affect the second, 

Clarke v. Bradlaugh (1), followed, 


SUIT on mortgage. 

Trimbak Kashiram filed this suit on the 24th March 1908 to 
enforce his mortgage, dated the 6th February 1893, for Rs. 938- 
6-4 and to recover Rs. 1445 made up of principal and interest. 

The defendants admitted the deed sued on; but pleaded the 
status of an agriculturist, and prayed for accounts and an order 
for instalments. 

The Subordinate Judge held that though the consideration 
for the deed sued on was in part decretal debt and though it 
was not taken with the Court’s sanction under s. 257A of Act 
XIV of 1882, the consideration was wholly lawful as 257A was 
not re-enacted in the new Civil Procedure Code of 1908. His 
grounds were as follows :— 

“Tt is now a question whether these included in the mortgage money being 


invalid according to the old Procedure cannot be allowed even now; moreover 
8,18 of the Dekkhan Agriculturists Relief Act has not been modified accord» 





*Second Appeal No. 344 of 1910, 
from the decision of Gulabdas Laldas 
Nanavaty, First Olass Subordinate 
Judge, A. P., at Nasik, in appeal No. 
147 fo 1909,varying the decree passed 
by R. K. Bal, Subordinate Judge of 
Sinnar, in Civil Suit No. 154 of 1908. 

+The section, so far as itis mate- 
rial to this report, runs as follows :— 

13 Where the Court enquires into 
he history and merits of’ a case 


under B. 12 it shall—...... 

open the account between the par- 
ties fromthe commencement of the 
transactions and take that account 
according to the following rules :— 

(o) in the account of principal there 
shall not be debited to the debtor 
any money which he may have 
agreed to pay in contravention of s. 
257A of the Code of Citil Procedure. 

(1) (1881) 8 Q. B. D. 69. 
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ingly to suit the new Civil Procedure Code, ButIthink if s. 257A is now A. 0O. J. 


. repealed that portion of s8. 13 of the Dekkhan Agrioulturista Relief Act is now 
nugatory. It may, moreover, be considered, if it be said that an act once 
declared illegal cannot be said to be legal afterwards, that the present Civil 
Procedure Code validates such acts and items previously disallowed. The 
existence of validating Acts is well-known. The Civil Procedure Code of 1908 
may be taken to so far validate such transactions.” 

Accordingly, accounts were taken, andit was found that 
Rs. 1,330-4-0 were due. A decree was passed for the amount 
and the question for instalments was reserved for execution 
proceedings. 

On appeal, the Judge of the lower appellate Court was of 
opinion that as cl. (c) of s. 13 of the Dekkhan Agriculturists’ 
Relief Act was not expressly repealed, the provisions of the 
clause should be given effect to. His reasons were as follows:— 

“The learned Subordinate Judge of the original Court was of opinion that 
the section having been repealed, the want of sanction by the Court to the 
deed did not invalidate it in so far as the part of the consideration for it, which 
was decretal debt. Iam, however, unable to agree with him and my reason is 
that on the date of thedeed s. 257A of Act XIV of 1882 was in full force 
and that if a suit were instituted and decided before the 1st day of January 
1909, the plaintiff would not have been allowed the sum which was for decretal 
debt into accounts, The questions of validity and invalidity of a contract are 
governed by the provisions of the law in operation on the date on which the 
contract was entered into and an enactment, which is subsequently passed and 
promulgated, cannot render a contract valid if itis void ab initio.” 

The learned Judge found that out of the consideration of 
Rs. 938-4-6, the amount of the decree was Rs. 436-10-6, which 
should be excluded. He took accounts of the remainder, and 
found Rs. 480 due, which he ordered to be paid in six equal 
annual instalments. í 


The plaintiffs appealed to the High Court. 


D. R. Patvardhan, for the appellants.—The lower appellate 
Court was wrong in holding that the provisions of s. 257A of 
the Civil Procedure Code of 1882 applied to the present 
case. That section is now repealed by the present Code of 
1908 and the repeal has the effect of repealing s. 13 (c) of the 
Dekkhan Agriculturists’ Relief Act by implication. The point 
is one of procedure and therefore the case is governed by the 
new Code of 1908. 


R. R. Desai, for the respondents.—The suit was filed in 
1908 when the Code of 1882 was in force. The case is, there- 
fore, governed by that Code and not by the Code of 1908, 
Section 13 (c) of the Dekkhan Agriculturists’ Relief Act involves 
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A. 0. J. a question of right as to the mode of taking accounts. There- 
1911 fore, the Code of 1908 cannot govern the case, as the suit was 
=~ pending before the new Code came into force. See Fatmabibi 


TrmBak V. Ganesh), : 
roe But even if the Code of 1908 applied, the reference to 


s. 257A in s. 13 (c) of the Dekkhan Agriculturists’ Relief Act is 
not repealed. The repeal of the Code of 1882 cannot and does 
not affect s..13(c) of the Dekkhan Agriculturists’ Relief Act. See 
Maxwell on the Interpretation of Statute, pp. 590, 591; Queen 
v. Stock (2); Queen v. Inhabitants of Merionethshire(®), Queen v. 
Smith (4); Clarke v. Bradlaugh (5); s. 158 of the Civil Pro- 
cedure Code, 1908 ; General Clauses Act, s. 6, (c) and (e). 


CHANDAVARKAR J.—The question is whether s. 13 (c) of 
the Dekkhan Agriculturists’ Relief Act must be regarded 
as repealed in consequence of the repeal of s. 257A of the 
old Code of Civil Procedure (Act XIV of 1882) by the new 
Code (Act V of 1908). That section of the Dekkhan Agricul- 
turists’ Relief Act incorporates by reference s. 257A of the old 
Code; and it is argued by Mr. Patvardhan for thg appellant 
that its repeal has the effect of repealing s. 13, cl. (c), of the Act 
also. But in the words of Brett L. J. in Clarke v. Bradlaugh(®) 
“ Where a statute is incorporated by reference into a second 
statute, the repeal of the first by a third does not affect the 
second.” See also Maxwell on Statutes, 3rd Edition, p. 590. 

* For these reasons the decree must be confirmed with costs. 
Decree confirmed. 


z 7 ins = $, — 5 - a = at. A 
(1) (1907) 9 Bom. L. R. 917. (4) (1873) L. R. 8 Q. B. 146, 
(2) (1888) 8 Ad. & E. 405. (5) (1881) 8 Q. B. D. 69. 
(3) (oR, 6 Q. B. 943. (6) (1889) 8 Q. B. D. 69. 
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HUSAINKHAN SARDARKHAN 
‘ou 


GULABKHATUM.* 


Muhomedan law—Dower—Prompt dower—Payment of prompt dower—Rastitu- 
tion of conjugal right Consummation of marriage—Suit for prompt dower 
not premature before consummation. 


Under Mahomedan law, where no specific amount of dower is declared 
exigible, and there is no evidence of what is customary, the Court may, in 
the circumstances of the case, hold that the whole dower is exigible, 

Fatma v. Sadruddin (1), explained. 

A suit for prompt dower is not premature because no consummation 
has taken place, Prompt dower is payable immediately on the marriage 
taking place, and it must be paid on demand. It is only by its payment 

- that the husband is entitled to consummate the marriage or enforce his 
conjugal rights. 7 
Ranes Khejurunnissa v. Rayes Sunnissa (2), followed, 


SUIT to gecover the amount of a dower. 


Gulabkhatum sued to recover from her husband (the defend-. 


ant)-the sum of Rs. 593, being the unpaid portion of her dower. 

It appeared that the amount of the dower was Rs. 750, 
of which the plaintiff had received Rs. 157 in the shape of 
ornaments. . 

It was not specified in the marriage register, whether the 

- dower was prompt or deferred. The defendant alleged, but 
failed to prove, a special custom that in the community to 
which the parties belonged the dower could not be demanded 
before divorce or before the death of the husband. 

The defendant also pleaded that the marriage has not been 
consummated; that there has been no valid retirement either; 

-that the plaintiffs suit for the recovery of the dower was, 
therefore, premature. 

The Subordinate Judge found that there was no express 
agreement as to whether the dower was to -be prompt 
or deferred, and that therefore the whole of the dower was 
to be regarded as prompt. He further found that the marriage 
had not been consummated but held that the plaintiff was 

*Becond Appeal No. 135 of 1910, Bubordinate Judge of Surat in Civil 
from the decision of G. D. Madgav- Suit No, 224 of 1906. 
kar, District Judge of Surat, in appeal (1) (1865) 2 B. H. O. 294. 


No. 84 of 1908, sonfirming the decree (2) (1869) 18 W. B. 371, 
passed by N. Re Majmundar, Joint ; 
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entitled to her dower in spite of this fact ; and he accordingly 
passed a decree in her favour for the amount claimed. His 
reasons were as follows :— 


“Tho Privy Council case of Mirza Bedar Bakhiv. Mirza Khurram Bakht, 19 
W. R. 315, and the Full Bench decisions in Abdul Kadir v. Salima (I. L. R. 8 
All. 144), and Aasthan Saheb v. Assan Bibi, (I. L. R. 23 Mad, 371), have, however, 
ruled that when the marriage contract is silent as to whether the dower is to be 
prompt or deferred, the whole of the dower is to beregarded as prompt. 

Butitis contended that though this be so, there is a custom in the 
town of Ankleshwar where the plaintiff’s parents lived, and also in the town 
of Rander, where the defendant resides, that the dower cannot be demanded 
before the death of the husband or the divorce of the wife, and, that there- 
fore the parties should be presumed to have agreed to this condition by impli- 
cation. The defendant has, however, entirely failed to prove tho alleged 
custom. . . . There is no ground, therefore, for holding that the parties 
had impliedly agreed that dower was not to be demanded before the death of 
the husband or the divorce of the wife. go thernle laid down by the Privy 
Council in Mirza Bedar’s case is applicable and the defendant is bound to pay 
the plaintiff her dower. s x 

But the defendant urges that even prompt dower is not recoverable before 
consummation or valid retirement in the present case. For this legal position 
reliance is placed on the following passages in Chhotalal and Rgna’s Epitome 
of Mahomedan Law :— 

“ Dower how confirmed or perfected.—Dower (whether it be named or be the 
proper dower) is said to be continued and made binding on the husband by 
consummation or by its substitute, a valid retirement, or by death (of either 
the husband or wife) or divorce, which by terminating the marriage puts an 
end to all the contingencies to which it is exposed; andthe woman becomes 
entitled to it as soon as she has surrendered her person (Bai H. 91).’? Under 
the Hanafi (Sunni) law «presumption of consummation is raised from the 
retirement of the husband into ‘the nuptial chamber under circumstances 
which lead to the natural inference of matrimonial intercourse. This is what 
is called valid retirement. 

“Valid retirement gives completion to the marriage and marks the time 
when conjugal rights commence and assures her entire dower to the wife. It 
establishes the nasab of the child, entitles the woman to her dower, mainten- 
ance and lodgment, makes it incumbent on her to observe the iddat, renders 
her sister unlawful to the man, creates the unlawfulness arising from the 
completion of the number and makes it incumbent on him to observe the 
time for talak in respect of her (Ameer Ali Vol. IL 363, 365).” 

These passages, it seems to me, relate to marriages which are invalid or 
suspended and have no reference to valid and complete marriages. In the 
latter case, the wife is, I think, entitled to claim her prompt dower whether 
consummation has or has nob taken place. The cases of Abdul Perojkhan 
Nabab v. Hussmbi 6 Bom. L. R. 728 and Bai Hansa v. Abdalla L L. R. 30 
Bom. 122 show that in a suit for restitution of conjugal rights by the husband 
against his wife, the latter cannot, after consummation of marriage, plead as 
a defence, non-payment of prompt dower, but that when the marriage has 
not been consummated, the husband can got a decree only conditionally on 
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his paying the prompt dower. It would appear from this that consummation A. OJ. 


of marriage is not a condition precedent for the enforcement of the claim 
for prompt dower and that a Mahomedan woman, whose marriage is valid 
and complete and who is willing to surrender her person to her husband, is 
entitled to recover her prompt dower, 


On appeal, the District Judge reached the same conclusion, 
though on different grounds, which were as follows :— 

“ Upon the whole, J agree that there was no express contract as to the date 
of the payment. 

It is urged for the plaintiff thatas held by the lower Court, under Maho- 
medan Law in the absence of any express agreement deferring the mehr, it must 
be held to be prompt. This view of the law is contested by the defendant, who 
asserts that according to Mahomedan Law, it isnot payable till after consum- 
mation which has not taken place, and that according to the custom of the Ma- 
homedans at Ankleshwar it is not payable till death or divorce. 

Asto the law, the plaintiff’s view rests upon Macnaghten Chapter VII 
Principle 22: “ Where it may not have been expressed whether the payment 
of the dower is to be prompt or deferred, it must beheld that the whole is due 
on demand,” which has been referred to by the Privy Councilin Mirza Bedar 
Bukhty. Mirza Khurram Bukht (19 W.B. 315, 819) and bya Full Bench of the 
Allahabad High Courtin Abdul Kadir v. Salima (L. L. R. 8 All. 142, 158) and 
followed by% Full Bench of the Madras High Court in Masthan Sahib v. Assan 
Bivi Ammal (I, L. B. 28 Mad. 871), On the other hand, the Privy Council in the 
case above referred to have expressly (p. 319) refrained from deciding the 
point, nor was it so expressly decided by the Allahabad High Court, and the 
` more guarded view of Baillie (p. 126, Edition 1865); ‘when nothing haa been 
gaid on the subject both the woman and the dower mentioned in the contrac 
are to be taken into consideration with the view of determining how much ofa 
dower should properly be prompt ... but what is customary must also be taken 
into consideration: ” is more in accordance with the Hanafi doctrines, that 
each case will be decided on its own merits (Amir Ali’s, Vol. II, Chapter XTX, 
section IT page 483), In the present, case, the parties are Sunni Mahomedans 
governed by the Hanafi School, and not Shiatis as in the Privy Council case 
above, Under these circumstances, it appears to me thatthe Court is bound 
to follow the decision of the Bombay High Court in Fatma Bibi v. Sadrudin 
(2 Bom. H. C. R. 291) which receives support from the decisions of the Alla- 
habad High Court in Fidan v. Mazhar Husain (I. L, R. 1 All. 483) and in Tefik 
un-Nisea v. Ghulam Khambar (I. L.R. 1 All. 506) and decides what portion of 
the dower is prompt, according to the circumstances of the parties and the 
customs in their families and villages, 

As to the circumstances it appears from the evidence that the plaintiff, the 
bride, belongs to a family of Kanungos, which is considered to be above 
the average in point of respectability and that it has always been customary to 
pay a prompt mahr of Rs. 720 in ornaments, if not in cash, The defendant has 
paid a mehr of Ra. 420 to his second wife, As to the custom of the village, the 
defendant has quite failed to prove that there is any custom of deferring the 
mehr till consummation or divorce or widowhood.” 


From this decision, the defendant preferred a second appeal 
to the High Court, 
p 66 
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Manubhai Nanabhai, for the appellant.—The lower Court, 
though right in holding that it isbound by Fatma Bibi’s (1) case, 
has not correctly appreciated the principle upon which that 
ruling proceeds. The Court has to decide-what portion is prompt. 
This portion cannot be the whole, and, I submit, must generally 
be at least less than a half. 4rd was fixed in Fatma Bibi’s (2) 
case, in Murium-oo-Nissa Begum v. Imdada Begum (2) and in 
Taufikunnissa v. Kambar (3) and }th in Eidan v. Mazhar 
Husain (4), where the bride was from a lower class. See also 
Sircar’s Mahomedan Law, Vol.I, p. 351. The.deferred portion 
servesas a check upon the arbitrary exercise of the husband’s 
power to effect a divorce : Zakeri Begum v. Sakina Begum(s). 

Next, this suit even for prompt dower is premature, because 
the wife though called upon.does not go to the husband’s house 
and there has been no consummation either actual or con- 
structive (i.e. by valid retirement). Dower becomes due on 
consummation: See MacNaghten, Pr. 20, Precedents case 
XXXI, A. 3, case XXXV; Amir Ali, Vol. II, pp. 363-365, 484- 
485; Abdur Rehman, g 81. Baillie, pp. 91, 96, ror. Marriage, 
under the Mahomedan law, has the strongest analðgy toa 
contract of sale: Abdul Kadiry. Salima (6), Dower is the 
consideration for the surrender of her person by the wife which 
resembles the delivery of goods to the vendee (ib, pp. 165,166). 
No suit can, therefore, lie to recover the price before the 
goods are delivered. 

It is true that the right to dower arisesasa legal consequence 
of, and is the necessary concomitant of marriage. But it re- 
mains in an imperfect and inchoate condition till consumma- 
tion. Though it could be claimed or demanded from the hus. 
band at any time after marriage, no suit could be brought upon 
it till consummation. It could be, however, pleaded by way 
of defence, as a vendor’s lien for unpaid goods, to a suit by the 
husband for restitution of conjugal rights. But itis liable to be 
defeated to the extent ofa half, if the husband divorces her 
before consummation: Sircar, p. 356, Abdur Rehman, § 84. See 
also Abdul Karim v. Must. Fazilat-un-Nisa (7). 

Dower is thus not confirmed and perfected till consummae 
tion : Sircar, pp. 353, 358, Abdur Rehman, §§ 81 to 83. The Court 
of first instance is not right in supposing that the passages 





(2) (1865) 2 Bom. P. O. 307 and Ed. 291, p. 698. 
(2) (1848) 8 B. D. A. 185, (6) (1886) I. L. R, 8 All, 149, 166 
(3) (1877) I. L, R. 1 Al. 506. -~ (F. B.) 
(4) (1877) L. L. R. 1 All, 488, (7) (1820) 5 Sd, Rep. B.Ð, A. 75 pp, 


(5) (1892) I. L, R. 19 Cal, 689 P, C. 76, 77 
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cited by it apply only to invalid marriages—See Abdur Reh- A. 0. J. 


man § 81 referring to both valid and invalid marriages. 


L. A. Shah, for the respondent.—The suit is not premature. 
Prompt dower can be claimed and sued upon immediately 
after the marriage. The right to dower is conferred by the 
marriage : see MacNaghten, Prin. 7. Dower becomes due on 
demand; ib., Prin. 22; Wilson, §§ 4o-41. The cases of Abdul 
Kadir v. Salima); Kunhi v. Moidin(2); Hamidunessa Bibi v 
Zohiruddin Sheik(8) Bai Hansa v. Abdallah(4) and Abdul y- 
fusseinbi(S) show that the existence ofa right of dower is 
. presupposed when Jefore.consummation it is set up in answer 
to a husband’s suit for restitution of conjugal rights. The 
wife can not only claim her dower before consummation, but 
she has also the right to refuse herself till her dower has been 
paid. See-Wilson, § 48. 


Manubhai Nanabhai, in reply. The same text writers who 
say that the right to dower is created by the marriage and 
that it is } payable on demand, also say that it becomes due on 
consummation, see MacNaghten, Pr. 7, 22,and Pr. 20; Baillie, 
P. 13, and ‘pp. 91, 96, 101; Abdur Rehman, § 74, and§ 81; 
Sircar, pp. 340 et seq, and, pp. 353, 358; Amir Ali, p. 473; and 
PP- 363-365, 484-485. I submit that these different passages 
must be read together, and they can be reconciled in this way. 
The right is created by the marriage; till consummation, it 
remains in a dormant condition, and can be claimed from the 
husband and pleaded as a defence to his suit; on consumma- 
tion, it becomes perfect and can be sued upon after a demand 
has been made. See Hooseinooddeen v. Tajunnissa. (6) 


CHANDAVARKAR J.—Two points of law have been argued 
in this second appeal. First, itis contended that the District 
Judge is wrong in holding the whole amount of the dower to 
be.prompt and the decision of this Courtin Fatma v. Sadrud- 
din(”) is relied upon by the appellant’s pleader in support of 

‘the contention. There it was held that, where no specific 
amount of dower had been declared eligible, and there was no 
evidence of what was customary, it was not an error in law for 
the Court of facts to hold one-third only of the whole amount 
to be exigible during the life of the husband, the remaining 


(1) (1886) I. L. R. 8 All. 149, (5) (1904) 6 Bom. L. R. 728. 
(2) (1888) I, L. R. 11, Mad, 327, (6) (1864) W. R. (Gap. No.) 199, 
(8) (1890) I'L. R 17 Cal. 617. (7) (1865) 2 B. H, C, 294. 


(4) (1905) 7 Bom, L, R. 684, 
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A. 0. J, two-thirds being payable on his death. The decision in ques- 
1911 tion lays down no inelastic principle of law, but merely points 
—~ out what, in the circumstances of the.case, was an equitable 

Husarn- rule to follow. The learned Judge is, therefore, right in hold- 
KHAN ing upon the facts of the present case that the whole is 

ae exigible, 
ULAB- io : ; 
KHATUM Next, itis urged thatin the case of prompt dower, the right 

Chandavar- of the wife is dependant upon, and does not arise until after, 
kar J. consummation of the marriage. According to Mahomedan law, 
— marriage is a civil contract and dower'is a necessary result of 

it, being a part of the consideration for her agreement to 
become her husband’s wife by consummating the marriage : 
Mastan Sahib v. Assan Bibi Ammal). Consummation is not 
a consideration for the marriage contract but is performance 
of the.contract. Prompt dower (Muajjal, as it is called) is pay- 
able immediately on the marriage taking place, and it must 
be paid on demand. If it were payable on consummation, the 
authorities on Mahomedan Law would have said so, instead of 
using the word “demand.” And this is in accordance with 
Kunhi v. Moidin(), where it is said :—" The Mahomédan matri- 
monial contract involves separate and independent contracts by 
the husband and wife. The wife is by contract bound to submit 
herself to her husband and he is bound to pay the prompt or 
other dower according to the contract, or if no sum agreed on, 
according to the provision of the law. Each has a separate 
remedy against the other for non-performance of the contract.” 
In Rannee Khejurunnisa v. Rayeesunnissa,(3)it was held that 
under Mahomedan Law, it is only by payment of the prompt 
dower that the husband is entitled to consummate the marriage 
or enforce his conjugal rights and that “unless delay is 
stipulated for and agreed to, it should be paid at the time of 
the marriage.” It follows that the right to restitution, ŝo far 
from being a condition precedent to the payment of prompt 
dower, arises only after the dower has been paid. 
The decree must, therefore, be confirmed with costs. 
Decree confirmed. 


(1) (1899) I. L. R. 28 Mad, 971, (3) (1869) 19 W. R., 97a, 
(2) (1888) I, L. B. 11 Mad, 327, 
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© Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Batchelor, 


LAKHMICHAND REWACHAND 
v 


KACHUBHAI GULABCHAND.* 


Civil Procedure Cods (Act V of 1908), O. I, r. 10—Partition decree—Eaecution 
—Death of plaintiff—Abatement of suit—Application to set aside abatement 
—Limitation Act (IX of 1908), Art. 171—Court—Inherent Powers—Al 
parties to be before Court in partition sutt—Addition of parties, 


In a partition suit a decree was passed on the 5th April 1892 on a com- 
promise. One Revchand who was a defendantin the suit died on 18th 
October 1893 leaving him surviving a minor son named Lukhmichand who 
attained majority on the 7th February 1907, He made an application on 
the 16th April 1910 for bringing him on the record and for issuing a com- 
mission to effect a partition according to the rights declared in the parti- 
tion deoree: 

Held, (1) that the suit abated as soon as the Civil Procedure Code of 
1908 came into force so far as regarded the applicant’s father who was a 
party, and the application to set aside the abatement by adding the appli- 
cant as the legal representative, not having been made within sixty days, 
wag barred by Article 171 of the Limitation Act of 1908. 

(2) that in a partition suit all the parties should be before the Court; 
and there was nothing in the Civil Procedure Code (Act V of 1908) limiting 
or affecting the inherent power of the Court to make such orders as might 
be necessary for the ends of justice, and under O. I,r.10, the Court 
might, at any stage of the proceedings, order that the name of any person, 
whose presence might be necessary in order to enable the Court effectu- 
ally and completely to adjudicate upon and settle all the questions invol- 
ved in the suit, be added. 


` PROCEEDINGS for appointing a commission. 

The decree under which the proceeding was commenced was 
a partition decree obtained by one Hemchand against his bro- 
ther Kachubhai and his uncles Shirchand, Harakchand and 

- Reychand on the 5th April 1892. Revchand died on the 18th 
October 1893, leaving him surviving a minor son Lakhmichand 

‘(the applicant) who attained majority on the 7th February 
1907. 

Lakhmichand made an application, on the 13th April 1908, 
for the issue of commission to effect partition of non-revenue- 
paying immoveable property under s. 396 of the Civil Proce- 
dure Code of 1882; but the Court rejected it, on the 28th 
November 1908, under s. 368 of the Code, holding it to be 





*Appeal No.510f£1910,fromOrder, Subordinate Judge at Poona, in Mis, 
` passed by D.G?Medhekar, First Class Appln. No. 118 of 1910, 
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time-barred. The applicant appealed to the High Court ; and 
in the appeal he withdrew the application. 

On the 16th April 1910, Lakhmichand made an application 
under O. XXVI, r. 13 of the Civil -Procedure Code of 1908, 
for the issue of a commission to make a partition according 
to the rights declared in the partition decree. The defendants 
opposed the application on the ground, inter alia, that it was not 
tenable inasmuch as the applicant was not a party to the 
suit or decree, and his application to bring him on the record 
of the suit was not made within the time allowed by law for 
the substitution of the applicant’s name as required by s. 368 
of the Civil Procedure Code of 1882. 


The Subordinate Judge rejected the application on the 
following grounds :— 


It is admitted by the applicant that the decree isa preliminary decree. 
If so an application under s, 396 of the Old Code would be a proceeding in 
the suit. Section 396-corresponds to Rule 13 of Order 26 of the present 
Code with this difference that whereas the former applies to immoveable 
property only the latter applies to all property whether moveable or im- 
moveable, An application under Rule 13 of the Order 26 woudd be therefore 
& proceeding in the suit. i 

Rule 4 of the Order 22 allows the logal ropresontativo of a deceased de- 
fendant to be made a party to the suit on an application made in that behalf. 
Bub-rule (3) of the same rule says that tho suit shall abate as against the 
deceased defendant No. 1 where within the time limited by law no application 
is made under sub rule (1). 

The time granted by law for the above purpose is 6 months from the date 
of the death of the person concerned, The applicant attained majority on 
the 7th February 1908, 

The present application was made on 16th April 1910, It is admitted his 
father died in 1893. 

The suit therefore had abated long before the making of the present 
application so far as the applicant is concerned. 

If so, the present application, which ig only & proceeding in the suit, cannot 
be allowed. 

Mr. Bakhle contended that even if the suit is considered to have abated 
the abatement should be set aside as the applicant was prevented by sufficient 
cause from continuing the snit.. ' 

But it is not proved that the appliount was so prevented. Farther the 
application does not contain any prayer for setting aside of the order of 


' abatement. 


Mr. Bakhle contended further that the proper seotion applicable to the 
case is 8. 372 of the Code corresponding to Rule 10 of Order 22 of the 
present Code. 

But Rule 10 of Order 22 applies to “other cases of an assigument or devo- 
lution of any interest during the pendency of the guit,” and allows the suit 
to be continued by leave of the Court. ‘This Tule must be considered ag 
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applying to cases not covered by Rules 2, 3, 4,7 and 8 of Order 22. I there- A, Od, 
fore think Rule 10 of Order a2 is not applicable to the present application. 
The conclusion, therefore I arrive at is that the suit having already abated 1911 


the present application for appointment of a commission to effect partition aay 
in terms of the preliminary decree passed in that suit cannot lie. nae 
The applicant appealed to the High Court. v. 
KacuusBHat 


S. R. Bakhale, for the appellant.—The applicant wasa  — 

minor when his father died. He is being deprived of the benefit 
of the partition decree. He was without means and had been 
maintained by strangers. He should have been brought on 
the record by the lower Court. If his application to bring 
him on record was barred by limitation the Court should have 
excused the delay. There was no order of abatement passed 
in the suit. Even ifit be supposed that the suit abated so far as 
the applicant’s father was concerned the lower Court should 
have set aside the abatement. 


G. K. Dandekar, for the respondent.—In the matter of this 
application the lower Court has refused to appoint a commis- 
sion on the ground that the applicant is not a party to the suit 
or decree. 

[Scorr C. J.—To what stage has the suit or decree pro- 
ceeded. | 

The lower Court has appointed acommission on an applica- 
tion of another party to the decree and that order has been 
upheld by the High Court in first appeal No. 170 of 1910. 

The applicant’s application to bring him on record as a re- 
presentative of his father was barred. The suit abated so far 
as the applicant was concerned. No prayer for setting aside 
the abatement was made in the application to the lower Court. 
The Court has no power to excuse delay in making such appli- 
cations. Section 5 of the Limitation Act IX of 908 does not 
extend to such applications. 


ScoTr C. J.—We think that the suit abated as soon as the 
Civil Procedure Code of 1908 came into force so far as regarded 
the applicant’s father who was a party, and the application to 
set aside the abatement by adding the applicant as the legal 
representative, not having been made within sixty days, is 
barred by Article 171 of the Limitation Act of 1908. It is 
obvious, however, that in a partition suit all the parties should 
be before the Court. The suit has actually reached the stage 
of a commission to divide the property, and the applicant is 
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A. O. J. a sharer. Nothing in the Code limits or affects the inherent 
1911 Power of the Court to make such orders as may -be necessary 
—~ for the ends of justice, and under Order 1 Rule 10, the Court 

Laxuur- may, at any stage of the proceedings, order that the name of 

CHAND any person whose presence may be necessary in order to 
Ke a enable the Court effectually and completely to adjudicate 
—— upon and settleall the questions involved in the suit, be added. 

Scott C. J. We therefore order that the ‘applicant be addedasa defendant 

—~ inthe suit, being bound by all the proceedings up to date. 
.Costs costs in the cause. ` 
Order set aside. 


PRIVY COUNCIL. 





[On appeal from the High Court of Judicature at Madras.) l 
` Present : 


LorD MACNAGHTEN, LORD ATKINSON, LORD RƏBSON AND 
SIR ARTHUR WILSON. 


1911 SRINIVASA MOORTHY 
-~ . d. 
May, 9. VENKATAVARADA IYENGAR.* 


Acceptance of trusi— Acquiring property a3 a trustee—Aasertion of adverse title 
by trustee on his own behulf—High Court—Jurisdiction—Cause of action 
arising partly within the jurisdiction—" Dwelling”? within the jurisdiction— 
Hindu Law—Will—J oint family property—Self-acquired property—Sepa- 
vate accounis—Party with-holding material documents in his possession. 


No person who has accepted the position of trustee and has acquired’ 
property. in that capacity can be permitted to assert an adverse title on 
his own behalf until he has obtained a proper discharge from the trust 
with whioh he has clothed himself. i 

The High Court has jurisdiction to try a suit, where the cause of 
action partly arose within its jurisdiction and the defendant was dwelting 
within such jurisdiction. $ ; 

Where the defendant had taken up his abode with his wife and family ` 
in a hired house in Madras, ‘meaning to remain there several months, 
and was actually living there when the suit was instituted, ield that the 
defendant was “dwelling” within the jurisdiction of the High Court 








at Madras. 
Srinivasa Moorthy v. Venkata Varada Ayyangar (1) affirmed. 
* Reported by J. M. Parikh, Barrister- (1) (1908) I, L. ft, 29 Mad, 289, 


at-Law, London. 
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A Hindu testator, governed by.the Mitakshara School of Hindu law and 
who was born in 1884, left the family house in 1854 aftera quarrel with 
his father. He thereafter maintained himself by his own exertions and 
got together a considerable sum of money in his father’s lifetime, On 
the partition, which was effected on the death of his father in 1864 bet- 
ween the testator and the other members of the family, he received as 
his share a sum of money which, after recouping him for his outlay on 
account of his father’s funeral and on account of other family.expenses, 
amounted to about Rs. 7ooo, The testator continued to improve his 
fortune after his father’s death, and his estate when he died was worth 
about four lakhs of rupees. He left him surviving a widow, a daughter, 
and the appellant, who was the only son and sole residuary legates. The 
testator made certain bequests and also provision for his daughter 
to the effect that Rs. 40,000 being four-fifths of the sum for which his 
life was insured, should be settled on her and her children, The re- 

‘mainder of the insurance money was to go to the widow for her life, 
The testator declared in his will that he had from time to time written 
and kept lists of his principal ancestral and self-acquired properties. 
The appellant contended that the will was wholly inoperative, that the 
entire estate was joint family property, and thatit belonged to him in 
his individual capacity by right of survivorship. All the testator’s papers 
came at his death into the hands of the appellant, who withheld them: 

Heldfaffirming the High Court, that the testator kept his own earnings 
separate from the property that came to him at the time of the partition; 
that the testator left at his death documents which would clearly show 
how much of the assets left by him were his own acquisition and there- 
fore at his disposal; that the material documents were withheld by the 
appellant because they would disprove his story; and that the will 
in question was operative. 


"APPEAL from a decree of the’ High Court of Judicature at 
Madras modifying a decree of Mr. Justice Moore sitting on 
the Original Side of the Court. 

_ A suit was brought for the administration of the estate of 
S. Venkata Varada Iyengar (referred to as the testator) by 
three of the executors with probate of his will annexed against 
the fourth. The defendant was the son of the testator and 
his case was that the will was invalid and that the assets had 
passed to him by survivorship, and he denied that the High 
Court had jurisdiction to entertain the suit. The High Court 
passed a decree against the defendant (referred to as the 
appellant) and the appeal was preferred against that decree. 
The circumstances-out of which this litigation arose ‘were 
as follows:—The testator was born at Madura in 1834, and 
was the son of Srinivasa Iyengar who was treasurer of the 
Collector of Madura. In March, 1854, the testator having 
quarrelled with his father, from whom after that date he 
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received no funds, left the family house and went to Mysore 
where he lived holding various appointments under the 
Mysore Government till shortly before his death, Srinivasa 
Iyengar died in 1864, and on the 15th October of that yeara 
partition was effected between the testator and other members 
of his family in which there fell to the testator’s share, certain 
immoveable property in Madura and a sum of money which, 
after advances made by him for the expenses of the father’s 
funeral ceremonies, etc., had been recouped, was reduced to 
about Rs. 7,000. From the date of the partition onwards the 
testator made a practice of keeping separate accounts with 
regard to the property he obtained on partition on the one 
hand, and his own earnings and the property which he had 
acquired therewith on the other hand. These documents came, 
on the testator’s death, into the hands of the appellant, but 
were not produced by him. The said testator died on the 24th 
August, 1892, leaving the appellant, his only son (who was 
born in Mysore about 1872), the 7th respondent, his widow, 
and the 9th respondent, his daughter; andhis estate consisted 
of moveable and immoveable property which, including the 
land and houses at Madura above referred to, was valued at 
about four lakhs of rupees. Part of his estate consisted of 
assets which had to be got in at the Presidency Town of 
Madras, and there were other assets which had to be got in 
at the Cantonment of Bangalore. 

The testator left a will dated the 3rd August, 1892, by 
which he appointed as executors his son (the appellant), and 
the first respondent, and two .other persons, viz., Krishna 
Iyengar and Biligiri Iyengar. One other executor was 
appointed by the will, but he took no part in the administra- 
tion of the estate or the application for probate. 


In Paragraph 4 of the will the testator said:— 


“Thave from time to time written and kept lists of all my other principal 
ancestral and self-acquired properties. My son,,,and after him his heirs shall 
get all these and all my other estate subject to the conditions mentioned 
hereunder and others have noright thereto,” 


Then followed certain bequests. Provision forthe daughter, 
the gth respondent, was made in paragraphs 10, 11, and 12, 
which were shortly to the effect that Rs. 40,000 being four- 
fifths of the sum for which the testator’s life had been insured 
should be settled on her and her children. The remainder of 
the insurance money, namely Rs. 10,000, was to go to the 
widow, who was the 7th respondent, for life. Shortly after 
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the death of the testator, the four executors above-named 
obtained probate of the will in the Court of the British 
Cantonment at Bangalore, the estate there being sworn at 
Rs. 6,500, and subsequently, viz., onfthe 2oth February, 1893, 
they applied to the High Court of Madras for probate limited 
to the Presidency of Madras. Onthe 15th May, 1893, this 
application was granted and probate was issued to them, they 
having given the usual undertaking duly to administer the 
assets and exhibit a true inventory of the same. In the 
following year, viz., on the 4th May, 1894, the present 
appellant, in whose hands the other executors to a great 
extent left the administration of the estate, filed in the High 
Court a partial inventory showing that Rs. 65,146 had been 
realized in the course of the previous year in the Presidency 
Town. The executors further realized on the life policies 
above referred to the sum of Rs. 50,000, which was permitted 
to remain in the hands of the appellant who did not invest 
it as provided by the will, but lent out the moneys to certain 
persons, one of such loans amounting to Rs. 27,000 being 
made to ohe K.Shamiengar at Madras on 6th September, 1893. 
The appellant for some time made payments to the 7th and 
gth respondents as interest on the fund. The first respon- 
dent and one of the other executors from time to time 
protested against the course which had been pursued, but in 
the month of August, 1898, the present appellant, having 
stopped all payments to the widow and daughter, wrote a 
letter to the said Biligiri Iyengar at Madras repudiating his 
own position as an executor and trustee under the will, and 
stating.that the will was invalid for the alleged reason that 
all his father’s property had been joint family assets, which 
on his death had passed to him by survivorship. And in the 
following month he filed an affidavit in the High Court of 
Madras setting up the same case. 

In 1899 the daughter, the present gth respondent, filed a 
suit against the four executors, praying, inter alia, that the 
intentions of the testator, as set out in paragraphs ro and rr 
of the will, should be carried out. (O. C. S. No. 76 of 1899.) 
No leave of the Court having been obtained under the Letters 
Patent for the High Court, s. 12, and the present appellant not 
dwelling or being within the jurisdiction of Court at the time 
, the suit was filed, the suit was dismissed as against him, but 
an account was directed to be taken as against the other 
executors. Two of the last mentioned executors having died, 


523 
P. O. 
1911 


ad 
SRINIVASA 
v. 
VENEATA- 
YARADA 


524 
PBC. 
1911 


— 
SRINTVASA 


v. 
VENKATA- 
YABADA 


THE BOMBAY LAW REPORTER. (VoL. XII. 


and their representatives not having been brought on the 
record, that suit remained pending. 

In March, 1901, the present appellant took a house at 
Mylapore, which is within the local limits of the jurisdiction 
of the High Court of Madras, and entered into articles of 
apprenticeship with a High Court Vakil in order to study 
with him and qualify for enrolment as a Vakil of the High 
Court. The term of study and attendance required for the 
purpose was, under the rules, a period of twelve months. In 
June he paid eight months’ rent in advance with a view of 
occupying the house which he had taken for the whole of that 
period. With the exception of a few days’ visit to Madura, 
and, according to the evidence of the appellant (who, however, 
was discredited by the Courts in India), a short visit to 
Bangalore, he stayed in Madras until the.afternoon of the 31st 
August, when having, as found by the lower Courts, become 
aware of the institution ofthe present suit, he left for Bangalore 
in order to avoid personal service of the summons within the 


` ‘jurisdiction. 


On the 30th August, 1901, the other executors, Ifaving pre- 
viously, on the 28th August, obtained leave of the Court under 
the Letters Patent for the High Court, section 12, instituted 
the present suit- against the appellant. In the plaint the 
history of the administration, the present appellants’ repudia- 
tion of the will of the testator and his breaches of the trusts 
thereof, were set out from the plaintiffs point of view and 
it was stated in.paragraphs 20 and 21 as follows:— 

“Thus the total amount which the plaintiffs would require to be placed in 
their possession, to effectually carry out the trust created by the said will, 
is a sum of Rs. 1,22,028-7-10-or thereabouts. That the estate realized in the 
Presidency of Madras under probate aforesaid is described in schedule O 
hereto, and is of the value of Bs. 1,91,378-1-2 or thereabouts as aforesaid, 
whioh well covers what is required by the plaintiffs in the foregoing 
paragraph.” : 


The prayer of the plaint was for the usual accounts and 
for the administration of the whole of the estate or any por. 
tion thereof sufficient to carry out the trusts of the will under 
the decree of the Court, and for the removal of the defendant 
from the office of trustee, and for other relief. 

The appellant appealed against the order of the 28th 
August, 1901, but his appeal was dismissed by’an order dated 
the 12th July 1904, The appellant filed a written statement 
in defence, 
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The principal pleas urged were that the property disposed 
of by the said will constituted the joint estate of the testator 
and the appellant, who were members of an undivided family, 
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that the appellant had applied for probate of the said willin Srrmivasa 


ignorance of his rights, and that some of the provisions.of the 
said will were invalid as opposed to the limitations placed by the 
Hindu law on the power‘of bequest. In paragraph 10 objection 
was taken to the jurisdiction of the Court on the following 
grounds :— 


1. That the suit was a suit for land within the meaning of seotion 12 of 
the Letters Patent. ? 

2. The appellant did not at the time of the institution of the suit dwell 
within the ordinary original civil jurisdiction of the said High Court, 

3. That no part of the cause of action had arisen within the jurisdiction 
of the said High Court. , 

4, That the testator, the appellant, the plaintiffs and the legatee were all 
foreigners domiciled in the State of Mysore, that the property, the subject 
matter of the suit, was situate in the said state and the trusts created by the 
said will were to be executed in the said state. 


The issues material for the purpose of this report were as 
follows :— 


I. Has this Court no jurisdiction for the reasons set out in paragraph 10 
of the written statement, or any and which of them if proved P 

II, Was the defendant a trustee under the will and did he act as such? Is 
he estopped by his conduct from denying that he was a trustee under the 
willP 

VI. To what relief if any are the plaintiffs entitled ? 

VII. Are any and if so which of the properties dealt with by the will 
properties which the testator was not capable of disposing of by will? 

VIO. Is the defendant estopped by representations or conduct from 
raising the contention which forms the subject matter of issue No, 7? 

IX. Are the trusts created by the will valid trusts capable of being carried 
_ oub? 

During the pendency of the suit the first and second plaintiffs 
died and the suit was revived by the third plaintiff alone. And 
at a late stage all persons interested under the said will were 
made parties to the litigation. 

Mr. Justice Moore delivered a preliminary judgment on the 
rith October 1904. He decided on the first issue that the 
said judgment on appeal dated the 12th July 1904 was con- 
clusive that the suit was not one for land within the meaning 
of section 12 of the Letters Patent. He was of opinion that 
the appellant did not dwell within the limits of the jurisdic- 
tion of the said High Court at the date of the institution of 
the suit. He held that some part of the cause of action arose 
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in Madras, and thus the High Court had jurisdiction to enter- 
tain the suit, a jurisdiction which was not ousted by the fact 
that the appellant was a foreigner.domiciled.in the State of 
Mysore. On the second issue he came to the conclusion that 
the appellant was a trustee under the said will and had acted 
as such and expressed no opinion on the question of estoppel. 
In regard to the seventh issue, he came to the conclusion that 
the testator was in possession of ancestral property and also 
of self-acquired property, that he could not ascertain how 
much of the testator’s wealth was attributed to one source 
rather than to the other and that the true question was, hay- 
ing regard to the position and means of the testator, whether 
the sums of money bequeathed by his will were in excess of . 
the amounts he might during his life time have gifted to 
members of his family. On the application of this test, he 
decided in favour of the validity of the bequests. The eighth 
and ninth issues he considered unimportant and accordingly 
made a preliminary decree removing the surviving plaintiff 
and the appellant‘from their office as.executors and trustees 
under the said will, and directing the taking of accounts. 

After the accounts had been filed Mr. Justice Moore, on the - 
16th March 1905, delivered a final judgment, by which he 
decreed to each of the legatees under the said will the arrears 
of monies due to them, with interest at 6 per cent. per annum, 
and appointed a receiver of the whole of the testator’s estate 
to carry out the trusts of the said will. A decree was made - 
in accordance with the said.judgment. 

Against the said preliminary decree dated the r1th October, 
1904, the appellant filed an appeal, on the appellate side of 
the said High Court, and'by a judgment delivered on the r1th 
January 1906 the said appeal was dismissed. The Court of 
appeal was of opinion that the said High Court had jurisdic- 
tion to entertain the present suit because the appellant did 
dwell within the local limits ofits erdinary original civil jurisdic- 
tion at the time oftheinstitution of the suit, because part of the 
cause of action had accrued at Madras, and because the appel- 
lant was amenable to the jurisdiction of the Court by which 
probate of the said will had been granted to him. With refer- 
ence to the character of the property disposed of by the said 
will, the Court of appeal held that it was the self-acquired 
property of the testator and that the appellant was estopped 
by the grant of probate and his subsequent cqnduct from 


-impeaching the validity of the said will. Fora full report 
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of the judgment, see Srinivasa Moorthy v. Venkaia Varada 
Ayyangar). ` l 

Against the said final decree made by Mr. Justice Moore on 
the 16th March 1905, the appellant also filed an appeal, which 
was in all essential matters dismissed by the Court of appeal 
on the rst March-1906. The final decree made by the Court 
of appeal (inter alia) directed the payment to the said receiver 
of the sum of Rs. 1,15,000 to satisfy the claims of the legatees 
and creditors of the estate. 

Against the said order of the Court of appeal dated the rath 
July 1904, and against the said decrees of the said Court dated 
respectively the 11th January 1906 and 1st March 1906, the 
appellant appealed to His Majesty in Council. 


Arthur Cohen, K. C., and De Gruyther, K. C., (S. A. Kyfin 
with them), for the appellant—The High Court, relying 
‘upon the cases decided unders. 17 of the Code of Civil 
Procedure (Act XIV of 1882), has held that that Court 
had jurisdiction. But s. 17 does not apply when the 
jurisdiction of the High Court is in issue. Such juris- 
diction muŝt be determined by reference to the Letters Patent 
and it is submitted that the High Court had no jurisdiction 
under them. The section applicable to this case is s. 12 of 
the Letters Patent. The cause of action has not arisen wholly, 
as required by that section, within the jurisdiction, and the 
view of Mr. Justice Moore that the appellant was not dwelling 
within the jurisdiction is right. The requirements of s. 12 are 
not fulfilled. Under Hindu Law,a family is supposed to be 
joint unless the contrary is proved and that if there isa nucleus 
of joint property, as it is in this case, the party alleging that 
itis separate must prove its allegation: Mayne on Hindu 
Law and Usage, 7th ed., p. 363,§ 289; Luximon Row Sadasew 
y. Mullar Row Bajee(2); Dhurm Das Pandey v. Mussumat 
Shama Soondri Dibiah (3); Rampershad Tewarry v. Sheochurn 
Doss.(4) The evidence clearly shows that the testator had 
some ancestral property. 

(Sir Robert Finlay.—It is admitted that the testator had 
some paternal property). 

That was a nucleus of the ancestral property, which was 
mixed up with the self-acquired property of the testator, who 
traded in cotton and made large profits. There is no evidence 
in this case to show how much property was joint and how 


(1) (1906) I. Ia R. 29 Mad, 289, (8) (1848) 8 M. I. A. 229, 
(2) (1881) 2 Knap, 60, (4) (1866) 10 M, I. A, 490, at p. 505, 
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much self-acquired. The whole must be presumed to be joint 
and the respondents, on whom lies the onus, have failed to 
prove that it was self-acquired: Zal Bahadur v. Kanhaia 
Lal Q); Mahomed Sidich v. Haji Ahmed (2); Mayne 
on Hindu Law and Usage, yth ed., pp. 348 and 352 §§ 277 and 
281; and Anandrao Ganpatrao v. Vasantrao Madhavrao. (8) 

There was no separation of the two kinds of properties, 
either in law or in fact, and the whole of it must be presumed 
to be joint. 

The statement of the testator that he had written and kept 
lists of his ancestral and self-acquired properties is not itself 
a relevant fact: The Indian Evidence Act (I of 1872), s. 32 (3). 


Sir Robert Finlay, K. C., and K. Brown, for the respond- 
ents.—The bequests under the will are valid. They are only 
a small part of the testator’s vast fortune. It cannot be dis- 
puted that he could haye gifted that amount during his life- 
time and if he could do that, he had power to give it by will: 
Baboo Beer Pertab Sahee v. Maharajah Rajender Pertab 
Sahee (4). ° 

Whether the*property was joint or self-acquired isa ques- 
tion of fact, and no question of law is involved in deciding 
that question. Both Courts in India have held that it was 
self-acquired and that the testator could dispose of it by will. 
The word “nucleus,” used by textwriters and others, is used 
in a scientific sense and meaning that part of the property 
from which it expands. Itisa starting point, the germ, and 
not any part of joint property as contended. The small 
amount of Rs. 7,000, which the testator got after partition, was . 
not, as found, the starting point of the testator’s fortune. -` 
Here the testator had a good deal of self-acquired property, 
when he got that small amount. Self-acquired property 
may become joint, if it could be shown that it has been 
voluntarily thrown into the joint stock, with the intention of 
abandoning all separate claim upon it. But the testator says 
in his will that separate lists of ancestral and self-acquired 
properties were kept. 

[SIR ARTHUR WiLson.—The apparent fact in this case is not 
that separate property was thrown into the joint, but that 
joint property was thrown into the separate.] 

It is not proved that the testator voluntarily abandoned all 





(1) (1906) L. R. 34 I. A. 65, (8) (1907) 9 Bom. Ù., R. 595, 
(2) (1885) I, L, R, 10 Bom. 1, 15 & 16, (4) (1867) 12 M, E. A, a, at Pe 28, 
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separate claim on his self-aquired property.. The presumption 
that the property of a Hindu family is joint, is amply rebutted 
here ; and the property bequeathed, it is submitted, is sepa- 
rate : Mayne on Hindu Law and Usage, 7th ed., pp. 349,367-8, 
§§ 278 and 291. : 

It is suggested that the books were in the possession of the 
plaintiffs, but they were, as found by the High Court, with 
the appellant, who did not produce them. He was disbelieved 
by the High Court, which was right in inferring that he did 
not produce them because they would disprove his story. 
Reference was made to Strange’s Hindu Law, Vol. I, p. 213, 
and the cases relied on by the other side were distinguished. 

Even the assumption that Rs. 7,000 was the nucleus of the 
` testator’s fortune, would not help the’ appellant, as at the 
time of the partition, the testator was the only member of the 
joint family and the appellant was not born. In the cases 
relied on the family invariably consisted of more persons than 
one and the principle there laid down does not apply to the 
case of a joint family consisting of the testator alone. Sucha 
man could, if he liked, throw the money away into the sea. 

The appellant proved the will and took possession of the 
property as executor and trustee under it, and now when he 
is sued to carry out the trusts of the will, he says that the 
property was joint, with the result that the téstator had no 
power of disposition over it, and that it devolved upon him 
by right of inheritance, and is his. Such a defence is not open 
to him. Whena man gets into possession by accepting a 
certain position, he cannot be allowed afterwards to deny his 
position ; e. g. landlord and tenant ; patentee and licensee. 

[SIR ARTHUR WILSON.—Trustee and trust.] 

Yes, my Lord: Newsome v. Flowers); Attorney-General v. 
Munro(2). As far as the legatees are concerned, the appellant, 
who has acted as a trustee under the will, must not set up a 
title adverse to them: The Indian Trusts Act (II of 1882), 
s. 14. And as far as the co-executor of the appellant is con- 
cerned, the latter acted with the former, and is, therefore, 
estopped from denying his position: The Indian Evidence 
Act (I of 1872), s. 115; and Sarat Chunder Dey v. Gopal Chun- 
der Laha(3), ~ 


De Gruyther, K. C., in reply.—The real question is 
what is the extent of the estoppel. Does it bind the appellant 


(1) (1861) 36 Bea. 461, at p. 470, (8) (1892) L, B. 19 1, A, 208, 
(2) (1848) 2 De Q. & Sm. 122, 168, . 


3 67 


529 
P. 0. 
1911 


—— 
SRINIvasa 
v. 
VENKATA 

VARADA 


— 


530 
P. O, 
1911 


aa 
BBINIVASA 


v, 
VANKATA- 
VABADA 


— 


THE BOMBAY LAW REPORTER. [VOL. XUI. 


during the time he acts as an executor or does it bind him for 
ever and prevent him from setting up the title, which he has 
set up in this case? It is submitted that the estoppel is 
limited and that the proper course for the appellant is to first 
renounce his executorship'and pay the amount claimed to a 
third person, and then to raise the question raised in this case. 

[Lord MAcnaGHTEN.—He could not renounce the execu- 
torship without the permission of the Court.] 

(Sir Robert Finlay.—As my learned friend contemplates 
instituting another suit, I submit that the judgment should 
deal with the question of joint and separate property as well.) 

Reference was made to the Probate and Administration Act 
(V of 1881), s. 4; Mayne on Hindu Law and Usage, pp. 357 
and 367, § 285 and 291; and Hurpurshad v. Sheo Dyal(). 


The judgment of their Lordships was delivered by 


Lorp MACNAGHTEN.—This is an appeal from the judgment 
of the Madras High Court in a suit for the administration of 
the trusts of the will of Venkatavarada Iyengar, who died on 
the 24th of August 1892, domiciled in the State gf Mysore. 
The judgment under appeal affirmed in substance the decision 
of Moore J. sitting on the original side of the Court. 

The appellant, who was the only son of the deceased, was 
one of the executors and trustees named in his will and sole 
residuary legatee. He joined in obtaining probate. He took 
upon himself the management of the estate and possessed 
himself ofall theassets. For some years he actedin execution 
of the trusts of the will. Called upon to account and charged 
with various breaches of trust he now asserts that the will was 
wholly inoperative and that the entire estate was joint family 
property, and that it belongs to him in his individual capacity 
by right of survivorship. 

To such a contention advanced under such circumstances it 
would be a sufficient answer to say that no person who has 
accepted the position of trustee and has acquired property in 
that capacity can be permitted to assert an adverse title on 
his own behalf until he has obtained a proper discharge from 
the trust with which he has clothedhimself. But out ofrespect 
for the argument of Counsel at the Bar and the elaborate 
judgment in the Courts in . Madras, it will be proper to deal 
shortly with the facts of the case and the grounds of the f 
decision under appeal. 


~ (1) (1876) L, R, 3 I, A, 259. 
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The testator was born at Madura in 1834. He was the son 


of Srinivasa Iyengar, who was Treasurer of the Collector of 


Madura. In March 1854, after a quarrel with his father, he 
left the family house and went to Mysore. He maintained 
himself there by his own exertions. He held various appoint- 
ments under the Mysore Government, and got together a 
considerable sum of money in his father’s lifetime. His father 
died in 1864, and a partition was then effected between the 
testator and the other members of the family. On the parti- 
tion the testator received ‘as his share a sum of money which, 
after recouping him for his outlay on account of his father’s 
funeral and on account of other family expenses, amounted to 
about Rs. 7,000, 

The testator continued to improve his fortune after his 
father’s death. His estate when he died was worth about four 
lakhs of rupees. He left a widow and an only daughter as 
well as his son surviving him. 


The testator’s will was dated the 3rd of August 1892. 


He named, as executors his son and four other persons. One 


- of those four persons did not prove the will or intermeddle 


with the estate. The other executors were N. T. Venkata- 


varada lyengar, the first respondent, Biligiri Iyengar, an 


ea 


attorney of the Madras High Court (now deceased), and 
Krishna Iyengar (also now deceased). After stating that he 
had given certain jewels to his son the testator proceeded to 
declare his will as follows :— 


“T have from time to time written aiid kept list of these and of all my 


" other principal ancestral and self acquired properties. My son Rajesri Srini- 


vasa Moorthi (may he live long), and after him his heirs, shall get all these 
and all my other estate, subject to the conditions mentioned hereunder, and 
othors have no right thereto.” 


Then followed certain bequests. Provision for the daughter 
was made in paragraphs 10, 11, and 12, which were to the 
effect that Rs. 40,000, being four-fifths of the sum for which 
the testator’s life had been insured, should be settled on her 
and her children. The remainder of the insurance money 
was to. go to the widow for life. 

Shortly after the testator’s death the appellant and the 
three other executors who proved the will obtained probate 
in the Court of the British Cantonment at Bangalore, and on 
the zoth of February 1893 they applied to the Madras High 
Court for probate, limited to the Presidency of Madras. 

On the 5th of May 1893 propate was issued to the appellant 
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and the other three executors, and the usual undertaking was 
given by them to administer the estate and exhibit an in- 
ventory. . 

On the 4th of May 1894 the appellant filed a partial inven- | 
tory showing that Rs. 65,146 had been realised in the Presi- 
dency town. The sum of Rs. 50,000 was also received from 
life policies. 

For some time the appellant made payments to the daughter 
and the widow as interest on the fund in his hands. 

In August 1898 the appellant wrote to his co-executor, 
Biligiri, repudiating his position as trustee, and stating that the 
will was invalid on the ground that all his father’s property 
was joint family property, and belonged to him as survivor. 

In the month of September 1898 he filed an affidavit in the 
Madras High Court setting up the same case. 

In 1899 the daughter brought a suit against the appellant 
and his co-executors, but as the leave of the Court had not 
been obtained in accordance with s. 12 of the Letters Patent 
for the High Court, the suit was dismissed against the ap- 
pellant who was not then within the jurisdiction of the Court. 
Accounts were directed as against the other executors, but no 
further steps were taken in that suit. 

In August 1901 the appellants’ co-executors brought the 
present suit against the appellant alleging various breaches of 
trust on the part of the appellant in which they seem to have 
participated to some extent themselves. They alleged that 
the assets realised in the Madras Presidency in the hands of 
the appellant were more than sufficient to enable them to carry, 
out the trusts of the will, and they asked for the usual accounts, 
administration of the estate, and removal of the defendant from 
the office of trustee. The plaint was afterwards amended by 
striking out the names of the two plaintiffs who died pending 
the suit. 

On the 11th of October 1904, Moore J. delivered judgment, 
ordering that the surviving plaintiff and the defendant should 
be removed from their office as executors and trustees under 
the will, and directing the usual accounts to be taken with 
liberty for all the beneficiaries to come in and prove their claims. 

On the 16th of March 1905, Moore J. made a final decree 
appointing a receiver and directing certain payments in 
accordance with the result of the accounts which had been 
taken. l 


The defendant appealed to the High Court from both 


Sk 
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decrees. The High Court dismissed both appeals with costs, 
and ordered the appellant to pay into Court on or before a day 
named in the Order Rs. 1,15,000, with interest, to answer the 
amounts found due from him, with directions to the receiver 
in case of default to raise the required amount out of the 
estate and to execute the decree as if it were a decree in his 
favour for that sum. 

From.this decree, which is dated the rst of March 1906, and 
the other orders and decrees made in the suit, the defendant 
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appealéd to His Majesty in Council. The argument of the’ 


- learned Counsel at the Bar was addressed to (1) the question 


of jurisdiction, and (2) the question as to the nature of the 
testator’s estate. 

The question of jurisdiction, is too plain for argument. Both 
Courts held that the cause of action arose partly within the 
jurisdiction of the High Court, and although the Judge of First 
Instance thought himself bound by a decision which had really 
no application to the case to hold (contrary to his own opinion) 
that the defendant was not “dwelling” within the jurisdic- 
tion, the High Court not unnaturally thought that inasmuch 
as he had taken up his abode with his wife and family in a 
hired house in Madras, meaning to remain there several 
months, and was actually living there when the suit was in- 
stituted, he could not be heard to say that he was not “ dwell- 
ing” within the jurisdiction of the High Court. 

As regards the second question both Courts rejected the 
defendant’s contention. In the High Court Subrahmania 
Aiyar J., with whom the Chief Justice agreed, held that it 
could not be doubted that " the testator kept his own earnings 
separate from the property that came to him at the time of 
the partition,” and also that there was no doubt “that the 
testator left at his death documents which would clearly show 
how much of the assets left by him were his own acquisition 
and therefore at his disposal.” All the testator’s papers came 
at his death into the hands of the defendant, and the inference 
which the learned Judges drew from the evidence in the case 
was that the material documents were with-held by the de- 
fendant because they would disprove his story: Both Courts 
took a view of the defendant’scharacter not altogether favour 
able. He was a person of some education, with some know- 
ledge of the rights of members of an undivided family, and an 
astonishing disregard of truth. 

Their Lordships see no ground for dissenting fiom the con- 
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P. ©. clusion"at which the learned Judges of the High Court have 
1911 rived, and in the result they willhumbly advise His Majesty 
=~ that the appeal should be dismissed with costs. 


SBINIYASA Appeal dismissed. 


uw Š me 
Vanxara- Solicitors for the appellant: Chapman, Walker & Shephard. 
VARADA Attorney for the respondents: Douglas Grant. 
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[On consolidated appeals from the High Court of Judicature at Fort William 
in Bengal,| 


Present: 


LORD ATKINSON, LorD Rosson, SIR ARTHUR WILSON AND 
Mr. AMEER ALI. 


1911 : - MOUJILAL 
—— U. 
Hay, 18, MUSAMMAT CHANDRABATI KUMARI. * 


Marriage—V alidtiy—Presumption—Insanity— Observance of forms and cere- 
. e 
monies. 


Whereit was sought to impugn tho efficaoy of a marriage on the 
grounds that the alleged husband was at tho time of the marriage com- 
pletely insane, so much so as to be imcompetent to enter into a marriage, 
and that the forms and ceremonies necessary to constitute a valid marriage 
had not been gone through on the occasion in question; 

Heid, affirming the High Court, that the facts, following upon a cere- 
mony which undoubtedly took place, though its validity was attacked, 
that from the time of the alleged marriage the parties contracting the 
same were recognised by all persons concerned, ns man and wife, and go 
described in important documents and on important occasions, and that 
their daughters were respectably married as would be natural in the case 
of legitimate children, afforded an extremely strong presumption in 
favour of the validity of the marriage and the logitimacy of its offspring ; 

(2) that the objection to a marriage on the ground of mental in- 
capacity must depend on a question of degree, and that the evidenvo of 
mental infirmity was wholly insufficient to establish such a degree of that 
defevt as to rebut the extremely strong presumption in favour of the 
validity of the marriage ; 

(8) that.the established presumption in favour of marriage une 
doubtedly applied to such matters of forms and ceremony. 


Two consolidated appeals from two decrees of the High ' 
Court of Judicature at Fort William in Bengal, dated the rrth 
of April, 1905, which reversed three decrees of the District 


* Reported by J. M. Parikh, Barrister-at-Law, London, 
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Judge of Bhagulpur, dated the 14th of April, 1903. The facts 
and history of the case are fully given in the following 
judgments of the High Court :— 

Pargiter J—These three appeals arise out of two applica- 
tions made to the District Judge of Bhagulpur in 1902 for 
Letters of Administration to the estate of Ishri Pershad, who 
died on the 31st of July 1902, and left an estate valued at 
about Rs. 38,900 nett., One of his daughters, Chandrabati, 
applied in case No. 18 of 1902, and another Lagan Dai, in 
case No. 31, and Mouji Lal and Babu Ram, the sons of his 
paternal cousin, appliedin case No. 23. Each of these applicants 
was opposed by the others, and while the relationship of the 
two cousins was not disputed they denied the legitimacy of 
both the daughters, on two broad grounds, namely, that the 
marriage of Ishri Pershad, who was insane, with Girjabati, the 
mother of the two daughters, was invalid, and that they were 
not begotten by him. ; 

The District Judge found that the daughters were the legi- 
timate offspring of Ishri Pershad, but that his marriage with 
their mothér Girjabati was invalid for tworeasons: First that 
Ishri Pershad was insane at the time and could not contract 
a valid marriage, and secondly, that the marriage ceremonies 
were defective and invalid. He, therefore, granted Letters 
of Administration to the cousins Mouji Lal and Babu Ram 

q dismissed the daughters’ applications. Against his 

ision the daughters have now appealed in case No. 

_ and their appeals are Nos. 166 and 235 of 1903. 
Chandrabati has preferred an appeal against the Judge’s 
decision in her own case No. 18, but Lagan Dai has 
not appealed against the dismissal of her application No. 31. 
The daughters were arrayed against each otherin the lower 
Court, but have now made common cause against the cousins. 

The facts of the family-life are these:—Ishri Pershad lost 
his first wife and two children almost at the same time. The 
District Judge has found that they died in Chait 1263 F. S. 
i. e, in March-April 1856; that their loss so affected 
Ishri Pérshad’s mind that he became insane. These find- 
ings have not been contested in these appeals. Ishri 
Pershad soon afterwards married a second wife, Girjabati, 
daughter of one Durga Dayal; and, the District Judge has 
found that this marriage took place in Phagun 1264, Í. eq 
February-March 1857. The daughters have not seriously 
contested this finding, and, we see no reason to differ from it, 
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P. ©. Girjabati gave birth to these two daughters, and though the 
1911 Cousins asserted that they were not the offspring of Ishri - 
w~  Pershad, the District Judge has found they are legitimate and 

Movsriat this finding has not been controverted before us. 

v. The only questions, then, which have been argued before us 
E are two, namely, first whether the marriage with Girjabati 
part was invalid because Ishri Pershad was absolutely insane - 

Kumant at the time, and, because no valid ceremony was performed and 
— therefore whether the daughters are legitimate children; and 

secondly: whether they are fit persons to administer the estate. 
The main points which we have to consider in the first question 
are two; First, Whether Ishri Pershad was absolutely insane 
at the time of the marriage, and secondly, whether the cere- 
mony was duly performed. With regard to the first point, it 
appears from the evidence that after an attempt by the cousin 
Mouji Lal, to have Ishri Pershad declared insane in 1873, was 
set aside by this Court on the ground of irregularity, the 
District Judge declared him insane, and appointed his wife 
Girjabati to be guardian of his petsonin 1877. It is also 
clear from the evidence that the sudden death of his wife and 
children prayed on Ishri Pershad’s mind and was the cause of 
his becoming insane; and the question arises whether the 
insanity began before or after the second marriage. Girjabati 
made an application to the Collector, Ex. M.on the 13th of 
May 1857, stating Ishri Pershad has recently become insane: 
and her father, Durga Dayal, who was managing the estate 

her behalf, stated in a pottah, Exhibit B, granted in Septem 

1859, that he himself. had been appointed under a general 
power of attorney, dated the 6th of April 1857: so that Ishri 
Pershad was plainly considered insane at that time. Since 
the second marriage took place, only abouta month before 
April 1857, I think, he could not have been completely sane 
at the time of that marriage. It is necessary, however, to 
decide what was the character of his mental unsoundness, 
then, for while the daughters do not admit any insanity, the 
cousins assert that he was absolutely mad then, and was kept 
in confinement from the time of the marriage. They 
have adduced witnessess to prove this, but I think, their 
statements are exaggerated and tutored. Twenty years’ 
treatment of that harsh kind, if he had been 
absolutely mad and also violent or dangerous, would not have 
improved his mental condition, yet when he was examined by 
a Munsif in the Lunacy proceedings in 1877, his* statement in- 
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dicates no violence, but simply that he was talkative and P. O. 
subject to some foolish hallucinations. That kind of mental 497, 
unsoundness appears to have been the form his insanity took cw 
and it was a natural result of the severe grief he had under- Movsrnan 
gone on the loss of his first: wife and children. Its first stages v. 
would be marked by mental depression and weakness, which a 

would not have made him incapable of knowing what he was parr 

doing. Hence, I think, that that was his mental condition at Kuxart 

the time of the second marriage, and that he was not incapa- ~—— 

ble of understanding the ceremony. He would be quite capable 

of accepting the new wife and assenting to the marriage and 

the statement that the second marriage was arranged in the 

hope that it might have a beneficial effect on him, may be 

taken in a perfectly good and honest sense. Upon this find- 

ing, it is not necessary for me to consider the elaborate argu- 

ments which have been addressed to us by both parties 

whether a marriage contracted by a really insane person, is or 

is not invalid according to Hindu Law. 

With regard to the second point, the cousins assert that the 
marriage Was forced on Ishri Pershad by Girjabati’s father, 
because she had then passed the ordinary marriage age, that he 
was carried off to her father’s house for the marriage, that the 
ceremony was a mere pretence and that the essential incidents 
of ‘it were not observed. They have adduced evidence 
to’ support these assertions, but: I do not think it trust- 
Worthy. Some of the witnesses. were mere boys at that 

_ “time who could not have been expected to notice such 
formal incidents carefully. Allthe witnesses speak to a number 
of details and defects in the proceedings which it isimpossible 

+ _ that they could now-remember after a lapse of about forty-five 
years, for there was nothing so special in the circumstances or 
in the subsequent married.life of Ishri Pershad and Girjabati 
as to impress such particulars on their memories. The part 
ascribed to the Mahomedan, Dhuman Mian, is incompatible 
with Hindu custom. I have no doubt that these witnesses 
have been turtored and their descriptions are unworthy of 
credit. On the other hand, the social position of Ishri Pershad 
and Girjabati, and the estimation in which they were held for 
years afterwards entirely negative the story put forward by 
these witnesses. There was no commotion in the caste at that 
time or afterwards. Ishri Pershad and Girjabati always lived 
together as husband and wife; several children were born; the 
daughters when marriageable were married into respectable 
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families without the faintest imputation against their legitimacy; 
Girjabati was always treated as Ishri Pershad’s real wife and 
her position was never disputed in the proceedings taken to 
declare him a lunatic. Parmeshwari-Pershad, one of the 
witnesses for the cousins who has made particularly strong 
apersions, described her as Ishri Pershad’s wife in a receipt 
Exhibit E, which he gave in 1887, and he twice signed Lagan 
Dai’s name for her in her petition and her vakalutnama in 
1902, in which she described herself as Ishri Pershad’s 
daughter. If there is any truth in the imputations now 
made by these cousins, it is hardly credible that they 
did not put the imputations forward when opposing 
Girjabati in the matter of Ishri Pershad’s insanity in 1873 and 
1877. On the contrary, Mouji Lal described her as Ishri 
Pershad’s wife in his petition, Exhibit K, in 1873. One of the 
cousins Babu Ram signed her name for her as Ishri Pershad’s 
wife ina deed, Exhibit 3, that she executed in 1877, and 
identified her as such when it was registered. He has not 
ventured to give’ his own deposition in this case. Moreover, 
the way in which these cousins have now put forwasd these 
imputations is significant. They profess to have known such 
facts from the very beginning, yet in paragraphs 3 and 6 of 
their written statement they say they have come to know of 
them as if only recently. We think the undoubted facts are 
of greater weight than the wonderful recollections of the wit-, 


“nesses, and that this is a case in which the presumption 


mentioned in Brindabun Chandra Kurmokar v. Chundra Kur- 


mokar(1), may well be supplied, namely, that all the necessary . ` 
‘ceremonies were complied with. In fact, the whole history 


of the family is consistent only with the view that the marriage 
was a valid one. The evidence to disprove that should be 
strong, distinct and satisfactory: See the remarks in Lopez v. 
Lopez(2). But there is no such evidence. I, therefore, find 
that the marriage ceremony was validly performed. On these 
findings I hold that the daughters were the legitimate children 
of Ishri Pershad, and that they are entitled to get Letters of 
Administration to hisestate. But since Lagan Dai’s application 
on her own behalf was dismissed by the District Judge and 
she has not appealed against that, Letters of Administration 
can only be give to Chandrabati, who has appealed. We, 
therefore, set aside the District Judge’s order and direct 
that Letters of Administration be given to Chandrabati, on 


a, 
(1) (1885) I, L. R. 12 Cal, 143. (2) (1885) I, L, R. 32 Cal. 732, 
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condition that she gives security for Rs. 3000. The appeal is 
thus allowed and the daughters: will have their costs in all the 
cases in both Courts. 


Woodroffe J.—I think that the evidence, in particular, the 
conduct of the parties and the documents which have been 
referred to in the judgment of my learned brother and also 
in the argument of the learned Vakil for the appellant, esta- 
blish the marriage, and that the respondents’ evidence is not 
reliable and does not establish its invalidity. In the petition 
of objection, the respondents admit that some form of marriage 
was gone through, but the allegations against its validity are 
of a vague character. It was alleged that the marriage was 
invalid, because it took place witheut the performance of the 
necessary rites prescribed by the Shastras and rendered 
obligatory by long standing usage. The case as made out in 
the eviderice is that absolutely no ceremonies of any kind 
were performed and that the marriage was one which was 
brought about by fraud and force, but as to which there is no 
suggestion in the petition of objection of the respondents. 

The other ground upon which it is alleged that the marriage 
was void is that assuming that the marriagein fact took place, 
and was in other respects valid, it was yet invalid because 
Ishri Pershad was 4 lunatic at the time. Assuming that the 
marriage of a lunatic is invalid, as to which there is at any 
rate authority to the contrary, lagree with my learned brother 
in holding that it lay upon the respondents to establish that 
the unsoundness of mind was of such a character as to render 


the marriage invalid, and, that there is no sufficient or reliable . 


evidence before us from which we can come to the conclusion 
that the unsoundness of mind was of such character as would 
render the marriage invalid by reason of the fact that Ishri 
Pershad was incapable of accepting the bride during the 
marriage ceremony and of understanding what was going on. 

I, therefore, agree that the appeal should be decreed and 
with the order which my learned brother has passed. 


The appellants, thereupon, appealed to His Majesty in 
_ Council. 


E. U. Eddis, for the appellants, referred to Baboo Bodhnarain 
Singh v. Baboo Omrao Singh) and submitted that the evidence 
established, as found by the District Judge, that Ishri Pershad 
was insarte at the time of the marriage. By reason of such 


(1) (1870) 13 M. I. A, 529, at p. 527. 
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insanity the marriage was invalid according to Hindu law. 
The High Court erred in entering into the consideration of 
the degree ofmental incapacity. In deciding whether a person 
has sufficient mental capacity to eontract a marriage, the 
question for the Court is, whether the mind of the contracting 
party was diseased or not at the time of the contract, and if 
the evidence establishes, as it does in this case, that the mind 
was at the time of entering the contract diseased, the Court 
will not enter into the consideration of the extent óf the 
derangement: Hancock v. Pedty(). The District Judge has 
rightly held on the evidence that the marriage ceremonies 
were not properly performed, and that in consequence the 
marriage was invalid. 


G. E. A. Ross and G. A. H. Branson, for the respondents, 
were not heard. 
The judgment of their Lordships was delivered by 


i 


Sir ARTHUR WILSON.—This is an appeal against two de- 
crees of the Calcutta High Court dated the rıth April 1905, 
which reversed certain decrees of the District Judge of Bha- 
gulpur. 

The whole proceedings arise out of some conflicting appli- 
cations for the grant of letters of administration to the estate 
of one Ishri Pershad, who died on the 31st July 1902. In the 
present appeal the only claims in question are those of the 
respondent Chandrabati, alleged to be a daughter of the 
deceased, and that of the appellants, who base their claim om 
their position as somewhat distant agnates. It is admitted 
that the agnates are entitled if Chandrabati is not. The. 
question therefore is, whether Chandrabati and a sister of 
hers, who, is not a party to this appeal, are daughters of Ishri 
Pershad, and that again depends upon whether he was married 
to their mother Girjabati. 

On that question the Courts in India have differed, the 
District Judge deciding against the aoee and the High 
Court in favour of it. 

Their Lordships are of opinion that ihe view taken by the 
learned Judges of the High Court is correct. 

In the. judgment of Pargiter J. it is clearly and concisely 
shown that from the time ofthe alleged marriage Ishri Pershad 
and Girjabati were recognised by all persons concerned, as 


‘man and wife, and so described in important documents and 








(1)(1867) L.B. 1 P. & D. 385, 
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ttant occasions. Their daughters were respectably P, O. 
s would be natural in the case of legitimate children; 4971 
80 facts following upon a ceremony of marriage which =~ 
oliy took place; though its validity is attacked, afford Mousrnan 
a. PIP l strong presumption in favour of the validity of v. 
the marriagé"and the legitimacy of its offspring. Ce 
On two grounds it is sought to impugn the efficacy of the sarr 
marriage. It is said first, that the alleged husband was at the Kumaar 
time completely insane, so much so as to be incompetent to T 
enter into a marriage. 
Their Lordships agree with the learned Judges of the High 
Court in thinking that, to put it at the highest, the objection 
to a marriage on the ground of mental incapacity must depend 
on a question of degree, and that in the present case the 
evidence of mental infirmity is wholly insufficient to establish 
such a degree of that defect as to rebut the extremely strong 
presumption in favour of the validity of marriage. 
The second ground of attack upon the marriage rested upon 
the allegation that the forms and ceremonies necessary to 
constituté a valid marriage had not been gone through on the 
nin question. 
this paint also the opinion of the learned Judges of the 
<” zag in favour of the marriage, and their Lordships 
y- To such matters of form and ceremony the 
presumption in favour of marriage undoubtedly 







le reasons their Lordships will humbly advise His 
_ -~y that this appeal should be dismissed. 

The appellants will pay the costs of the respondent Chandra- 
bati, who alone appeared in the appeal. 


Appeal dismissed. 





Solicitors for the appellants: Theodore Bell & Co. 
Solicitor for the respondent Chandrabati Kumari: W. W. Box. 
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Insolvency Procesdings—Morigages—Priority. 


Where in Insolvency proceedings it was found that the appellant, to 

whom the insolvent had mortgaged certain goods, was an assenting party 

. to the mortgage or charge subsequently oxecuted in favour of the respon- 
dents, and actually received a large portion of the mortgage money thus 
raised, and that the mortgage or charge in favour of the respondents 
contained an express covenant that tho property mortgaged was free 
from encumbrances: 

Held, that the appellant, having concurred in inducing the respondents 
to advance their money, as a first chargo, could not thereafter turn round 
and claim priority over that charge in favour of his own mortgage subsist- 
ing from an earlier date; and that the respondents were entitled to prios 
rity over the appellant, 










APPEAL from an Order of the Chief Court of Lower 
dated the 15th December, 1908, confirming an order 
- same Court in its Insolvency Jurisdiction dated the aist } 
1907. 

The point at issue in the appeal was which of the tw: 
parties, the appellant and the respondents, was entitled toh 
the sale proceeds of certain boats and a steam launch, the 
property of one Maung Gyi, an insolvent. ` Maung Gyi had 
mortgaged the launch and boats not only to the appellant and 
the respondents butalso to two other persons; the latter, how- 
ever, were not parties to the present appeal, and it is not 
necessary to refer to the dealings of the insolvent with them. 

On the 30th December, 1903, Maung Gyi, by a document . 
registered under the Indian Registration Act, mortgaged to the 
appellant a steam launch and sixteen cargo boats, to secure 
the repayment of a sum of Rs. 60,000, and interest. This 
mortgage contained a power of sale, which however was 
never exercised, and the launch and boats remained in Maung - 
Gyi’s possession until they were seized by the respondents as 
hereinafter set out. . 


* Reported by J. M. Parikh, Barrister-at-Law, London. 
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On the 16th January, 1904, Maung Gyi mortgaged to the 
~ppellant two more boats. This document was not registered. 

At the time when the mortgage of 30th December, 1903, 
was executed, Maung Gyi deposited the receipt for the pur- 
chase money of the launch and the insurance policy on the 
launch with the appellants’ agent, Nagappa Chetty, through 
whom the aforesaid transactions had been put through. 

On the 12th December, 1905, Nagappa Chetty wrote to 
Maung Gyi, in reply to aletter from him, expressing his 
satisfaction that Maung Gyi was going to get a loan from 
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a company to pay off his debt, and stating that he would | 


come to Rangoon with the papers by that night’s mail train. 

By the papers were meant the receipt and policy in connec- 
_ tion with the launch, which seemed to have been looked upon 

as documents of title. 

Nagappa Chetty arrived in Rangoon as promised with the 
papers, which were made over to Maung Gyi on his receipt. 
The documents were in fact left with the respondents by whom 
they were produced in Court. 

On the 14th December, 1905, Maung Gyi executed an agree- 
ment by which he mortgaged the said steam launch and 

ur boats to the respondents to secure the repayment 
00,000 and interest. This agreement contained a clause 
ering the respondents to take possession of and sell 
ats, and also a covenant "that the property mortgaged 
absolutely free from all encumbrances.” 

Of the above sum of Rs. 100,000 the respondents advanced 
o Maung Gyi Rs. 60,000 in December, 1905, and Rs. 40,000 
in January, 1906. Out of the said sum of Rs. 60,000 Maung 
Gyi paid to the appellant Rs. 30,o0oo—which however was 
credited by appellant not to the mortgage but to general 
accounts. 

On the 15th September, 1906, the respondents, under the 
authority to that effect in their agreement, took possession of 
the steam launch and eighteen of the boats included in the 
mortgage. 

On the ryth October, 1906, Maung Gyi applied for the 
benefit of the Insolvent Act, and a vesting order was issued. 

On the 6th day of December, 1906, the respondents applied 
to the Chief Court for an Order that the said launch and 
boats should be sold by the Official Assignee, and the proceeds 
applied to the payment of their mortgage. debt, and on the 
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same day an Order was made to that effect. 

On the 8th day of December, .1906, the appellant applied to 
the said Court for an Order that the sale proceeds should be 
held by the Official Assignee until -the rival claims of the 
appellant and respondents had been adjudicated upon by the 
Court. 

The matter came on for hearing asa contested application 
in the insolvency proceedings, and the learned Judge, after 
recording evidence, both oral and documentary, delivered judg- 
ment on the 21st June, 1907. He found that the appellant was 
aware of the transaction between the respondents and Maung 
Gyi, and assisted the respondentsin carrying out that trans- 
action, and held that the appellant must, therefore, be post- 
poned to the respondents,. on-the principle laid down in s. 78 
of the Transfer of Property Act (IV of 1882). The learned 


Judge further found that the respondents were entitled to 


priority by virtue of their having taken possession under their 
mortgage. ` 

The appellant appealed to the Chief Court in its «appellate 
jurisdiction on the 16th July, 1907, which Court délivered its ` 
judgment on the 15th December, 1908, and held that the 
respondents were entitled-to priority by virtue of havin 
pleted their title by possession, but stated that the 
not agree with the other reasons of the lower Court, as 
found nothing on the record to justify the Court in hol 
the appellant guilty of fraud, misrepresentation. or gro 
neglect. 

The appellant, then, appeaied to His Majesty in Council. 


S. Buckmaster, K. C. (J. W. Mc Carthy, with him), for the 
appellant.—The receipt for the purchase money and the 
policy of insurance, which was an old one, related to the 
launch only. They are not: really documents of title. No 
body is called for the respondents to show that they made 
the advance on the strength of these documents. 

[Lord Rosson.—What documents did you get when the 
first mortgage was made with you? ] ‘ 

I got nothing when the mortgage was executed, but subse- 
quently I got these two documents. The respondents, must 
establish “fraud, misrepresentation or gross negligence” of 
the appellant to enable them to postpone his claim under s. 
78 of the Transfer of Property Act (IV of 1882). The burden 
of proof is on the respondents, who have failed, as found by 
the Court of appeal, to discharge it. 
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The lower Court, in deciding that the respondents have 
priority on the ground that they obtained possession of the 
goods, has relied upon Fisher’s Law of Mortgage, (6th edition), 
pp. 628 and 629, paras 1226, 1227 and 1228, but the statement 
of law there is not correct. The reason for the confusion is 
that the case of Ryall v. Rowles (1), which was decided under 
the Bankruptcy Statute of the reign of James I, is relied on. 
The real statement of the law is given in para 63, p. 38 of 
Fisher’s Law of Mortgage, that a mortgage of chattels passes 
the actual property in the goods to the mortgagee, subject to 
redemption, and where goods are already mortgaged, a second 
mortgage of them isas goodas it is in the case of lands. It is not 
fraudulent for the debtor to continue in possession of the goods: 
Twyne's case (2). The Court of appeal also relied upon Dearle v. 
Hall (®). But this case has no application here. It was de- 
cided on the construction of a statute, which made provision 
for the rights of the mortgagee and ‘general creditors in cases 
where the chattels were found in the possession of the mort- 
gagee at a particular time. The analogy, under such circum- 
stances, is not applicable. A third case relied on is Daniel v. 
Russell(4), which has very little authority. 

[Lorp MACNAGHTEN referred to Ward v. Duncombe (5). | 

There the doctrine of notice was expressly confined to 
that particular class of cases. It has no application here. 
After referring to the case of Edwards v. Harben (©), which is 
‘discussed in Martindale v. Booth (0), it was submitted that the 
latter case lays down sound law. The following cases decided 
under the Bill of Sale Acts have no application here :— 

Ex parie Allen); Taylor v. M’Keand(?); Joseph v. 
Lyons(°); and Hallas v. Robinson). Cochrane v. Moore Q?) 
was also referred to. - The law is that the legal mortgagee, in 
the absence of fraud, is to be preferred to the equitable mort- 
gagee. The legal mortgagee has the right to possession, and 
no subsequent act, such as that of actual possession, of the 
equitable mortgagee can displace that right. 


De Gruyther, K.C.,and E. U. Eddis, for the respondents.— 
The proceedings are taken under the Insolvent Debtors (India) 


EE EES TTT 
(1) (2749-50) 1 Ves. (Sen.) 849. (7) (1882) 3 B. & A, 498, at p. 505. 
(2) (1601) 3 Co. 80. (8) (1870) L. R. 11 Eq. 209. 
(3) (1828) 3 Russ. 1: (9) (1880) 5 C. P. D. 358. 
(4) (1807) 14 Vos. (Junr.) 393. (10) (1884) 15 Q. B. D. 280. 
(5) [1893] A. C. 369. (11) (1885) 15 Q. B. D. 288. 
(6) (1788) 2 T. R. 587, (12) (1890) 25 Q. B. D. 57. 
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Act, 11 and 12 Vict. c. 21, and under s. 23 of that Statute the 
Assignee in Bankruptcy is to take possession of and realize 
the bankrupt’s estate. Ifthe appellant had a complete title, ` 
he would have no right in bankruptcy as against the general 
body of creditors, as he left the chattels in the possession of the 
bankrupt. But the respondents have such a right, as they did 
not leave them in the possession of the bankrupt. The present 
case really means that because the respondents got possession, 
the appellant comes and claims priority over the whole of the 
general body of creditors. 

[Lorn Rospson.—You are not fighting for the general body 
of creditors. ] 

No, my Lord. I am fighting for Steel Brothers. 

[Lord Rosson.—This is a question between two parties and 
the general body of creditors has nothing to do with it.] 

The Burma Laws Act ( XIII of 1898), s. 13, clauses (2) and 
(3), lays down what law is applicable in certain suits in Lower 
Burma. The Indian statutes are applicable, The question 
then is whether there is any statute which provides any for- 
mality whereby title in moveable property vests in the mort- 
gagee under the circumstances of this case? After referring 
to the Transfer of Property Act (IV of 1882), ss. 54, 58, 108, 
and 123 it was submitted that there was no such special 
provision. It isconceded that the title passes without delivery 
of possession from the mortgagor to the mortgagee when 
there is a mortgage by deed of moveable property: Cookson 
v. Swire(), Itis also conceded that the title in this case 
passed to the appellant on the date of the mortgage. Butthe 
Transfer of Property Act (IV of 1882) s. 41 applies here and 
the case is governed by the provisions of that section, which 
lays down a general proposition of law, and is therefore app- 
licable to mortgages of immoveable and moveable properties 
alike. The evidence shows that the appellant consented that 
the mortgagor should raise a loan on the property from the 
respondents, and gave him the documents to raise such a loan. 

[Lorn Rosson.—Is registration necessary for this class of 
mortgages ?] ' 

No, my Lord. si 

[LORD MACNAGHTEN.—There is nothing like the Bill of 
Sale here.] l 

The policy of insurance was alive on the date of the mort- 

a 











(1) (1884) 9 App, Cas, 653, at p, 664. 
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gage to the respondents, and the evidence also shows that there 
was negligence on the part of the appellant. 

The facts here are precisely the same as those in Dearle v. 
Halik), which, therefore, governs this case. It is submitted 
that the respondents are entitled to priority over the appellant. 


Buckmaster, K. C., replied. 
The judgment of their Lordships was delivered by 


SIR ARTHUR WILsoN.—This appeal arises out of conflicting 
claims set up by the respective parties in insolvency proceedings, 
which took place in the Chief Court of Lower Burma. The 
subject-matter of the appeal is the sale proceeds of a steam 
launch and a number of cargo boats which had been the property 
of the insolvent Maung Gyi, and which were sold in the course 
of realising the estate of the insolvent. 

The claim of the appellant was based upon a mortgage, 
dated the 3oth December 1903, by which the steam launch and 
most of the cargo boats were mortgaged by Maung Gyi to 
one Nagappa Chetty, who was the agent of the present appel- 
lant, to seoure a sum of money then advanced. On the 30th 
November 1904, and on the 24th‘July 1905, further mortgages 
or charges were made in favour of. persons who are no parties 
to the present proceedings; and, owing to the course pursued 
by the parties interested and to the course of the present 
proceedings, those last-mentioned transactions need not be 
considered in disposing of the present case. That case is 

concerned with Nagappa’s mortgage of the 30th. December 

/ 1903, and that of Steel Brothers, the respondents, dated the 
14th September 1905; and the sale proceeds being insufficient 
to méet the two claims, or indeed either of them in full, the 
question is, which of them is entitled to priority over the 
other? Both the learned Judge who sat in insolvency and those 
who heard the appeal from his judgment, decided in favour 
of the respondents. 

On the argument of the appeal before their Lordships, 
several questions were argued, some of which might have 
given rise to difficulty if it had been necessary to decide them; 
but in their Lordships’ opinion the case may be, and ought to 
be, disposed of upon one ground which is simple and clear, 
namely, that. the appellant -was an assenting party to the 
mortgage or charge executed in favour of the respondents, 
and actually received a large portion of the mortgage money 


(a) (1823) 3 Russ, 1, 
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P. ©. thus raised. This is quite clear from the letter dated the rath 
1911 . December 1905; and the mortgage or charge in favour of the 
—~ respondents contained an express covenant that the property 

Rayan mortgaged was free from encumbrances. The appellant, 

Cutty having thus concurred in inducing the respondents to advance 
ane their money, as a first charge, cannot now turn round and 

Brorgers Claim priority over that charge in favour of their own mortgage 

_—— subsisting from an earlier date. 

tee On this ground their Lordships are of opinion that the case 
— has been rightly decided in Burma, and that this appeal should 
be dismissed, and they will humbly advise His Majesty 
accordingly. ' 
The appellant will pay the costs of the appeal. 
Appeal dismissed. 
Solicitors for the appellant: Bramall and White. 


Solicitors for the respondents: Sanderson, Adkin, Lee and 
Eddis, l 


CRIMINAL REVISION. ‘ 


S 
Before Sir N, G. Chandavarkar, Kt, and Mr, Justice Hayward : 
\ 


mE In re ABDUL RASUL ISMAILJI.* \ 





7 i a 
Workmen's Breach of Contract Act (XLI of 1859)—Applicability of the Aeh- 
Advance in the nature of debt. 


The provisions of the Workmen’s Breuch of Contract Act, 1859, do a 
apply where the advance is literally or practically in the nature ofa debt, | 
and where even assuming that the advance is not in the nature of a debt 
the conditions are inequitable. The Act docs not apply where the ad- 
vanco is not to be paid off by the work done but out of the wages the 
workman was to receive. 


‘THE applicant owned a factory for making brass and copper 
utensils. He entered into an agreement with Sonoo Gunaji 
on the 15th March 1909 whereby the latter in consideration 
of an advance of Rs. 150 agreed to work in the factory for 
three years and to work off the advance out of the wages 
which were fixed at Rs. 18 a month. The agreement ran as 
follows :— 





* Criminal application for Revision by A. H.B. Aston, Ohief Prosidency 
No, 171 of 2911 against an order passed Magistrate of Bombay, f 
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“You want to engage me ag an artisan in your Karkhana. For that you A. Or. J. 
have given me an advance of Rs. 150, I acknowledge the receipt of the same; 
and because I have received in advance the said sum I make the following 1911 
agreement with you. The same is binding on me, If I fail to comply with bean: 
the requirements of the said ggreemont, or if I fail to act according to the {7% re 
terms of the agreement without any lawful excuse, you are at liberty to file ABDUL 
a complaint in a Criminal Court and I am guilty of a Criminal Offence, (1)I RASUL 
agree to attend and work in your Karkhana daily and manufacture copper Bag 
vessels, (2) My salary is fixed at Rs. 18 8 month and Iagree to receive the 
same, (8) Every month I agree to receive the balance as my wages after mak- 
ing the account by deducting the amount of my wages for the daya that I am 
absent. (4) Iagree to pay off the advance paid to me within three years out 
of my wages for working in your Karkhana, and till that time I agree to work 
in your shop.” 


The workman worked for about two years at the applicant’s 
factory , but was not regular in attendance and repaid only 
Rs. 18 and after March 1911 totally abstained from attendance. 

The applicant thereupon took proceedings under the Act 
in the Court of the Chief Presidency Magistrate on the gth 
May i911. The’ Magistrate issued a notice on the workman 
and after hearing him discharged the same and dismissed the 
comp lain? 

The applicant applied to the High Court under its criminal 
revisional jurisdiction. 


F. S. Talyarkhan, with B. J. Dhondi, for the applicant. 


a. PER CURIAM.—We see no reason whatever to admit this 
A application. The Workmen’s Breach of Contract Act (Act XIII 
/ Of 1859) has been construed in a number of cases, and it has 
been held, without any dissent by all the High Courts, that the 
J Act does not apply, where the advance is literally or practical- 
ly in the nature of a debt, and where, even assuming that the 
advance is not in the nature of a debt, the conditionsare in- 
equitable. The Magistrate has found that in his opinion the 
conditions in the present case are inequitable, because the 
period of employment is indefinite. Apart from that it is 
evident on a proper construction of the terms of the contract 
that the advance of Rs. 150 was in the nature of a loan to be 
repaid by the servant out of the wages which he was to receive; 
so that the advance was not to be paid off by the work 
done but out of the wages he was to receive. 


The application must be rejected. ` 
Application rejected. 
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Before Sir N. G. Chandavarkar, Kt., undi Mr, Justice Hayward. 


EMPEROR 
v 


KESHAVLAL VIRCHAND.* (No. 2.) 


Criminal Procedure Cods (Act V of 1898)." See. 4183—Magistrate—Senience 
passed which is unappealable—Adding to sentence making it appealahle— 
Appeal—Sessions Judge—Merits of whole appeal to be gone into—Praotice. 


> 


A Magistrate trying a case passed at first an unappealable sentence on 
the accused : but shortly afterwards, at the request of the accused, added 
to the sentence passed so as to make it-appealable. On appeal, the Sessions 
Judge struck out the added sentence, which being done, he declined to go 
into the merits of the caso, on the ground that the original sentence 
passed was not open to appeal :— f 

Held, (1) that when a Magistrate once passed a sentence exceeding one 
month, an appeal lay to the Sessions Court, under s. 413 of the Criminal 
Procedure Code, independently of the question whether that sentence 
was passed legally or illegally. 

(2) that the Sessions Judge being once seized of the appeal, the whole 
appeal becomes open to his Court; and he ought, therefore, to have heard 
the appeal-on the merits also. e 


THE facts of this case are set forth at p. 503 ante. 

The case went back to the Sessions Judge of Ahmedabad, 
where the applicant sought to argue the appeal on its merits. 
The learned Judge, however, was of opinion that all he could 
do was to strike out the sentence illegally imposed by the. 
Magistrate, i. e., one day’s additional imprisonment, and as 
soon as that was done the sentence became unappealable. 
He, therefore, reduced the sentence to what was originally 
imposed, and declined to go any further into the merits of 
the case. In doing so, he-observed as follows :— 

Jfind on that point in the negative for the rensons already given, and I 
reverse the Magistrate’s order amending his first order. The logical conclu- 
sion of this reversal is that the sentence becomes non-appenlable, and this 
Court after making it non-appealable, cannot proceed to try the case on the 
merits. I cannot in one breath say-the Magistrate has acted ultra vires in 
reviewing the sentence first passed, and in another breath say that the second 
sentence stands, and I have jurisdiction to upset even the first, 

It is contended that even if I hold the Magistrate asted illegally, I have 
jurisdiction to quash the conviction or order a retrial. The appellant says that 
the appeal brought by him was—not for the purpose of having the Magistrate's 
mistake in reviewing the sentence corrected—and he wanted the conviction to - 





*Criminal Application for Revision passed by Dayaram Gidumal, Ses- 
No. 113 of 1911, Against an order sions Judgo of Abmédabad, 
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bp set aside, and he intorpretos the judgment of tho High Court as a pro- 
nouncement in favor of that course being allowed. The judgment, how- 
ever, deals with the question as to whether this Court was right in dismissing 
the appeal on the preliminary ground that no appeal lay. The language used 
by me was not happy. I should have said “ Does the appeal lie” not * Does 
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an appeal lie” or better still, I should have framed the issue I have now RESHAVLAL 


framed. Their Lordships hold I had jurisdiction at least to correct the mis- ` 
take of the Magistrate, and in accordance with their Lordships’ view, .I now 


correct it. But the correction involves the consequence that the non-appeal- - 


able sentence stands (I cannot call it non-appealable). Icannot restore the 
non-appealable sentence, and then proceed to quash it, as if an 
-appoal lay from it. ‘he result will bo that evory Magistrate will 
be ut liberty to review sentences passed by him and it will rest with him to 
allow an appeal ornot, I donot think this was intended by the Codeor by 
their Lordships, I, therefore, cannot see my way to go into the question as 
to, whether the Magistrate was right in convicting the accused. 
The applicant again applied to the High Court under its 
criminal revisional jurisdiction. 


G. B. Releand D. A. Khare, for the applicant. 
L. A. Shah, acting Government Pleader, for the Crown. 
s ' 


PER CuRIAM.—It is'quite clear from the provisions of s. 
413 of the Code of Criminal Procedure, that where a Magis- 
trate has passed a sentence exceeding one month, then 
an ,appeal lies, whether that sentence was passed legally or 


illegally. The Sessions Judge being once seized of the appeal, .. 


the whole appeal becomes open to his Court, and therefore, the 
essions Judge ought to have heard this appeal on the merits 
also. We make the Rule absolute and, discharging the order 
under revision, remand the appeal to the Sessions Court for 
disposal according to law, with reference to the obseryations 
made in this judgment. 
‘Rule made absolide. 
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APPELLATE CIVIL. 





Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Batchelor. 


KASHIBAI GANESH 
Uv 


SITABAI RAGHUNATH SHIVRAM.* 


` Hindu Law—Mitakshara—Inhevitance—Puterndl uncle’s grandson—Paternal 


uncle's widow—Priority between. 


Under Hindu Law, as governed by the Mitakehara, the paternal uncle’s ' 


grandson is to be preferred to the paternal uncle’s widow as an heir of 
the propositus. 


APPLICATION for letters of administration to the estate of 
one Kacheshyar. ° . 

Kacheshvar died on. the 27th October 1898, leaving him 
surviving relations as shown in the following geneological 
tree i= 





Krishna. P 

eee | z a 
ad l . jl d , 
Shivram Vinayak Fatyg anesh 

| = Chandrabhagabai = Kashibai 
Raghunath Kacheshvar 

= Bitabai ( propositus ) 

Moreshvar 
( applicant ) 


Yi 
‘ 


` 


The applicant Moreshvar, by his guardian Sitabai, applied \ 


for letters of administration to the estate of Kacheshvar. He \ 


was, as shown above, the grandson of the paternal uncle of 
the propositus. He was opposed by Chandrabhagabai and 
Kashibai, widows of the two paternal uncles of Kacheshvar. 

The Assistant Judge ordered the letters to be issued to the 
applicant, holding that he was an heir of the propositus to the 
exclusion of the opponents, on the following grounds :— 

“Tho leading case on the subjoct.is Rachar v, Kalingapa (16 Bom. 718) 
which decides that femules in each line of Gotrajas ure excluded by any males 
existing in thatline within the limits to which the Gdtraja relationship 
extends. The contest inthe above case was between the sons of paternal 
uncle and the widow of another paternal uncle of the propositus. Now Mr. 
Patvardhan, contends that Moreshwar, the grandson of u paternal uncle, conics 
after the widow of an uncle in thé same line because the former is uot within 
the limits of the Gotraja relationship, i. e„ is noba Gotraja Sapinda. This 





t First Appeal No. 158 of 1910, from Judge, Poon, in migcellaneous appli- 
the decision of K, Barlee, Asaistaut catiou Nu, 98 of 1910. 
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however seems to be a mistake, for Moreshwar and Kacheswar were both 
Sapindas of Krishna and so of each other, so if all Gotraja Sapindas are with- 
in the limits Moreshwar inherits. Mr. Patwardhan however places his main 
reliance on the text of the Mitakshara (sections 5,4) which speaks of the 
inheritance of the grand parents and their line, It runs ‘on failure of the 
father’s descendants the heirs are successively the paternal grand-mother, the 
paternal grand-father the uncles and their sons.’ The learned Pleader argues 
from ‘this that an uncle’s grandsons are excluded, The question then is 
whether this list is exhaustive or illustrative, It has been held by the 
Judicial Committee in Gridharilal’s case (12 M. I. A, 448) that as regards 
the succession of Bandhus the examples are merely illustrative, but no general 
rule seems to have been laid down. However, in reading the subsequent and 
previous texts of the Mitakshara to that quoted, the matter becomes clear. In 
dealing with the father’s line abrother’s son is mentioned and not abrother’s 
grandson and in .the great-grand-father’s line a great-grand-father, his sons 
and their issues are mentioned, We find then that if thege lists are exhaustive 
a man may be heir to one who is not heir to him, 


For Exasrira— 


A 


TNE 
wea- 


AEF be the propositus according to Mr. Patwardhan’s interpretation M 
ould bean heir but not N whois a brother’s grandson; whereas E ie ex- 
` preasly mentioned in section 5.5 as an heir to N (the son of great-grand-father’s 

gon). Again when F isthe propositus D is said to (be) outside the line of heirs 
being a grand-father’s great-grand-son (section 5, 4) yet if D is the propositus 
F comes in as an heir, as a great-grand-father’s son’s son (section 5-5). It is 
however, admitted by the learned pleader that heirship is reciprocal. His 
contention then that the lists are exhaustive must be wrong, 


Kashibai appealed to the High Court. 


` J. R. Gharpure, for the appellant.—The uncle’s widow is a 
nearer heir than the paternal uncle's grandson. In the grand- 
father’s line, first comes the grandmother, then the grand- 
father and his sons and grandsons. But the great-grandsons 
are not named by the Mitakshara. The line therefore stops 
with the grandsons. This is the meaning of the word ' santana’ 
and ‘putra’. The latter word includes only uncle’s sons—and 
not grandsons or great-grandsons. The meaning of the word 
line and the position of the widow of a gotraja-sapinda as 
taking her husband’s place is given in Lallubhai v, Manku- 


B70 
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A. 0. J. varbai.); Samalbhai v. Someshvar(2); Suraya v. Lakshmina- 
1911 748amma(s); Mandlik’s Hindu Law, pages 369, 379. In Mand- 
w~ lik’s table, the line is made to end with grandsons, and 

Kasuisat afterwards it ascends to the higher ancestor. The case of 

v. Ranchod Naran v. Ajoobait4) does not touch the ‘point as it 
Stranar was the case of a grandson, who is within the line. In the 
Viramitrodaya also the same order is given. Here also if the 
husband of the widow had been alive, he would have taken in 
preference to the paternal uncle’s grandson. His widow, 
therefore, takes his place and being ina nearer line excludes 
a male belonging to a more remote line. 


P. D. Bhide, with L. B. Pethar, for the respondent.—The 
meaning of the word ‘putra santana’ or line is given correctly 
and all the authorities have been considered in Kalian Rai v. 
Ram Chandar(5). The word ‘putra? derivately refers to reli- 
gious oblations and-includes a son, grandson and the great 
grandson. Thisisthe meaning given to it in the couplet 

as well as in the text in which it is said thata man 
without issue may adopt. The same word occurs ia the Mitak- 
shara and it should be interpreted in a similar way to include 
the great grandson also. The word “line” or ‘ santana’ 
is also explained by Mr. Justice Telang in Rachava v.. 
Kalingapa (6). to include the great-grandson. This case \has 
been followed in Ranchod Waran v. Ajoobai(7): Again the 
case of widow being a heir is recognized as an exception only 
in the Bombay Presidency and should be placed within very” 
strict limits; and not being expressly named she should not pre- 
ferred to a male. The paternal uncle’s grandson does not be- 
long to a line remoter than that of the paternal uncle’s widow. 
The word ‘safinda’ also refers to the oblations offered—and 
the three persons—son, grandson and great grandson—stand on 
an equal footing in this particular. The word “4” used by 
the Mitakshara also points to the great grandsons inclusive. 
So also the word anf “etc.” or ‘and others”: this is also clear 
from the words gaa which shows that the Mitakshara did not 
want to exhaust the order, but to give some few by way of 
illustration merely. Moreover the heirship must be reciprocal 
which could not-be, for the great grandfather’s son can succeed to 
the grandson—but not vice versa. The case of Suraya v. Lakeh- 





(1) (1876) I. L. R. 2 Bom. 388, (5) (1901) I. L. R. 24 All. 128, 
(2) (1880) I. L. R. 5 Bom, 40, (6) (1592) I. L. R. 16 Bom. 716, 
(8) (1881) I. L. R. $ Mad, 291. (7) (1907) 9 Bom, L, R. 1149, ` 


(4) (1907) 9 Bom, L. R, 


v 
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` minarasamma (1) deals with the compact series of heirs andthe A. 0. J, 
observations are obiter dicta. The case makes no reference 1911 
to widows: West and Bubler give the order as including OL 
seven persons within the Sapindaship. See page 114. The Kasutsar 
observations in Lallubhai v. Mankuvarbai(2) and Lallubhai v. v. 
Cassibai (3) lead to the same conclusion. In para 5, the Strapat 
word “Saptama” “seven” is not translated. It shows that | 
descendants within seven degrees were meant to be included 

in one line. 


J. R. Gharpure, in reply.—The case of Lallubhai v. Manku- 
varbat (4) rather favours my conclusion. The word “butra” 
when used in the compound ‘aputra’ should be taken to in- 
clude only “sons” and neither grandsons nor great grandsons. 
The case of Rachava v. Kalingapa (5) does not correctly 
interpret the Mitakshara law on.the point. Mandlik’s table 
has been recognised as a guide and is usually followed. 
Mr. Mayne also follows the same in his book and it correctly 


represents the Smriti law on the point. 


s 


ete Cur. adv. vult. 


ScoTt’C. J.—The question which we have to decide is 
whether among Hindus in this presidency governed by the 
law of the Mitakshara a paternal uncle’s widow or a paternal 
uncle’s grandson is to be preferred as an heir for the purpose 
of grant of Letters of Administration. That the paternal 
uncle’s widow is a goiraja sapinda eligible for inheritance 
aire from the decision in Lallubhai v. Mankuvarbai®, 

hich was affirmed by the Judicial Committee. The question 
which now comes before the Court was anticipated by Mr. 
Justice West in his judgment in that case in the following 
passage. 


“ The recognition of the widows of gotraja sapindas :a8 themselves gotraja 
sapindas, however slender the basis on which it originally rested go far as 
collaterals are concerned, has become a part of the customary law wherever 
the doctrines of the Mitakshara prevail, and the Courts must give effect to 
it accordingly. Whether, indeed, the widow of a collateral should take before- 
‘the son or grand-son of the same man, may admit of question. The mother 
of the propositus takes before her son or grand-son, and a like precedence is 
assigned to his grandmother and great-grand-mother ; but brothers’ wives, 
on the other hand, are not mentioned between brothers and their sons in 
Yajnavalkaya’s text, nor has Vijnaneshwara found a special place for them or 


(2) (1881) I. L. B.5 Mad, 291, (4) (1876) I. L. R. 2 Bom. 403, 


(2) (1876) I. L, R, 2 Bom. 444, (5) (1892) I. L. R. 16 Bom. 716. 
(8) (1880) I, L, R. 5 Bom, 124, (6) (1876) I. L, R. 2 Bom, 388, 
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A. O. J. fora descendant’s widow as he has for the daughter's son, Although; there- 
í fore, a woman, becoming a member of her husband’s family, takes the benefit 
1911 of a rule resembling that of the Roman Law, yet asin that law the widow’s right 


- of inheritance was limited and of late introduction, the ‘ gradus’ applying, 
Kasnısar in strictness, only to blood relations, eo analogy may be thought to lean 
TE somewhat to the preference of the eldest surviving male as representative 


wee of any branch to the widow of any collateral in the same line ; but the point 
Scott C. J, cannot be finally decided until it arises in the proper form. It is enough 

a for the purposes of the present case tosay that a widow in a nearer colla- 
teral line has precedence, according to the Mitakshara, over a male in a 
remoter line ” (p. 445). : 


In a subsequent passage he states that— 


“If the foundation of the rights of widows of gotrajus under the Mitak- 
share is slender, under the Mayukha it may be called almost shadowy ” (p. 447.) 

In Rachava v. Kalingapa G) the Court gave effect to the 
opinion thus expressed by West J. by holding that a paternal 
uncle’s son was to’ be preferred to the widow of another 
paternal uncle of the propositus. Mr. Justice Telang express- 
ed the conclusion of the Court in these words: 

“When it is remembered that the widows of collaterals among the gotrajas 
are not specifically mentioned, even in those works like the Mittkshara where 
collateral males, like uncle’s sons etc.,- are expressly named, it seams to be 
the fairer interpretation of the law to hold, that a female gotraja sapinda in 
any oneline cannot excludeany male properly belonging to that line,” (p; 720). 


The question then is whether the paternal uncle’s grandson 
can be said to be a male properly belonging to the line, to 
which a paternal uncle’s widow belongs within the meaning 
of that judgment. In dealing with the question of lines o 
descent Mr. Justice Telang makes the following observations: 

“In the Mitakshara, Chapter II, Section 5, Pl. 4 and 5, it is laid down, that 
the propinquity of gotrajas is to be determined by lines of descent—that is to 
say, the inheritance is to go firatin the line;(theword in the original is saniana, 
literally, ‘continuation’) of the paternal grandfather, then, in default of any 
one in that line, of the paternal great-grand-father, then of the paternal great- 
great-grand-father, and so forth. Now ordinarily there can beno doubt, that 
éachof these lines must be treated as represented, or “ continued,” by any 
male member belonging to that line in preferenco ta. any female. As in an 
undivided family no female member of the family would be ordinarily re- 
garded as representing the family while any malo member `was alive, so it 
should be in the case of the‘ lines’ to which the Mitakshara refers,” (P. 719), 


It has been laid down by the Judicial Committee that the 
line of sapindas includes descendants in the sixth degree; 
Bhyah Ram Singh v. Bhyah Ugur Singh(2). The respondent 
as uncle’s grand-son of the propositusis third in descent from 

(2) (2892), L. R, 16 Bom, 716. (2) (1870) 18 M. L A 378, 894, 
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the grand-father from whom the line of collaterals springs, and 
therefore well within the line. This is not disputed, but it is 
argued that the lines of collaterals are, according to the better 
opinion, interrupted after the second in descent from the 
ancestor from whom they spring and that the third in descent 
is postponed both to the first and second in descent in more 
remote collateral lines and also to the last fourin descentin all 
earlier collateral lines. The argument is supported by refer- 
ence to Suraya v. Lakhminarasamma (1) and to the article on 
Sapinda relationship in Appendix III of Mandlik’s Hindu Law. 
The views expressed in these authorities have by no means 
obtained universal acceptance ; the arguments in favour of an 
_ uninterrupted line of six: descendant gotraja safindas from 
each of six male ancestors are to be foundin West and Buhler’s 
Hindu Law (3rd Edn., pp. 114—123) and Kallian Rai v. Ram 
Chundar(2). We do not think it necessary in this case to 
' discuss the arguments on either side in connection with this 
difficult question as the decisions of this Court to which refer- 
ence has been made would not in our opinion justify the 
preferenceof the widow of a gotraja sapinda to any male 
sapinda within the six degrees of the same line for the pur- 
pose of inheritance among collaterals. 

The grand-son of the uncle is, therefore, to be preferred to 
the widows of other uncles of the propositus, 
/ We affirm the order of the lower Court. The parties may 
have their costs out of the estate. 


Order confirmed. 








(1) (2881) L L. R. 5 Mad; 291, (2) (1901) I. L. R. 24 All. 128. 
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before Sir Basil Scott, Kt., Chief Justice and Hr, Justice Batchelor, 
In re THE INDIAN COMPANIES ACT VI OF 1882 


In re THE LAKHMIDAS.KHIMJI SPINNING 
AND WEAVING COMPANY Ltp. (IN LIQUIDATION). 


GOVERDHANDAS KHATTAO 
v. 


J. SANDERS SLATER.* 


Companies Act (VI of 1882), Sec. 169— Company Order in winding-up proceed- - 


ings—Appeal against the order—Notive of appeal— Delay in service of notice— 
Egwcuse of delay. 


In the winding-up proceedings of a Company nn order was passed by 
the Court on the 12th April 1910, An appeal against the order was 
lodged on the 22nd idem; but the notice required by s. 169 of the Indian 
Companies Act 1882 was not served on the respondent until the 9th May 
1910. In the meanwhile, at the respondent’s attorneys’ request, the 
appellant’s attorneys furnished a copy of the memo, of appeal on the 
29th April 1910. The three weeks period prescribed by s. 169, having 
expired on the ard of May 1910, the appellants moved the appeal Court 
for extension of time until the 9th May 1910 :— N 

Held, (1) that for the purposes of computing the period of three wek 


prescribed by s. 169 of the Indian Companies Act, the order appealed\ 


against was to be taken as made on the day it was pronounced and not on 
the day it was drawn up. 

(2) That the furnishing of the memo ‘of appeal by the appellant’s attor- 
neys to the respondent’s attorneys on the 29th April, 1910, did not con- 


stitute giving of the notice required by s8. 169. 
(3) That the notice not having been served in the form and manner pre- 
scribed or within the time allowed, the appeal was barred under s, 169. 


THIS was an appeal from an order made by Macleod J. on 
the 12th April 1910, in the matter of the winding up of the 
Lakhmidas Khimji Spinning and Weaving Company Limited, 
registered under the. Companies Act, 1882. 

The memo of appeal was filed on the 22nd April 1910 in 
the Prothonotary’s office: but it was not till the 9th of May 
1910 that the notice required by s.169 of the Indian Com- 
panies Act was served on the respondent. 

‘In the meanwhile, on the 29th April i910, on the respon- 
dent’s attorneys asking for a copy of the memo. of appeal 


* O, O. J. Appeal No, 28 of 1910, 


\ 


i 
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from the appellant’s attorneys, the latter forwarded it to them O. 0. J. 
the same day. 1911 
The last day on which notice ofappeal should have given — 
to the respondent under s. 169 of the Indian Companies Act, In re 
was the 3rd May r910. The appellants then made a motion Lirnarpas 


before the appeal Court to extend the time for giving notice ats 
of appeal under s. 169 until the 9th May 1910. Gover 
Raikes, for the appellant. saa a 
Weldon, for the respondent. SLATER 


Scott C. J.—This is a motion for an order to extend the 
time for giving notice of appeal under s. 169 of the Indian 
Companies Act until the 9th of May 1910. 

An appeal has been filed against an order made by Mr. 
Justice Macleod on the rath of April 1910, and is now, and 
has for some weeks been, upon the list of appeals for hearing. 
The memorandum of appeal against that order was filed by 
the applicant on the 22nd of April 1910, and on the 27th 
April the applicant’s solicitors wrote to the Prothonotary 
requesting him to issue a notice of appeal for service upon the 
respondent. The notice was prepared and sealed by the 
Prothonotary on the third of May 1910. It appears from 

- the Court-fee stamps affixed to that notice that it was ready 
for issue on the 3rd of May as the issue stamp bears that date, 
It was taken from the Prothonotary’s office by the applicant’s 

/attorneys on the 5th of May. It was lodged by them with 

- the Sheriff on the 6th of May, with a request that he would 

serve it upon the respondent’s attorneys. It was received by 
him at 12 noon on the 6th and was served on the respondent’s 
attorneys on the gth of May. On that date also a notice of 
the appeal was affixed in the Court-house in accordance with- 
the provisions of the Civil Procedure Code, Order-XLI, rule 14. 
Now, this being an appeal from an order made by the Court 
in the matter of the winding-up of a company the provisions of 

s. 169 of the Companies Act apply, and that section provides 

that an appeal shall lie in the same manner and subject to the - 
same conditions in and subject to which appeals may be had 
from any order or decision of the same Court in cases within 
its ordinary jurisdiction, subject to this restriction that no such 
re-hearing or appeal shall be heard unless notice of the same 
is given within three weeks after any order complained of has 
been made, in the manner in which notices of appeal are 
ordinarily given under the -Code of Civil Procedure, unless 
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such time is extended by the Court of appeal. The section, 
therefore, imposes a restriction upon the Court as to the hear- 
ing of the appeal, and the conditions of the section cannot, we 
think, be waived by any act of the parties, 

The first question which arises is, when the three weeks 
after the order complained of expired. That depends upon 
when the order complained of was made. The words of 
s. 169 in this respect are similar to the words of the 
English Companies Act of 1862 and of the Act of 1848, 
12 and 13 Vic, c. 108 It was decided by the Lord 


. Chancellor in Ex parte Hookey, in the matter of the Risca 


Coal and Iron Company), that the time at which an order is 
made within the meaning of s. 33 of the Companies Act of 
1848 is that of the order being pronounced and of its date, 
and not that of its being drawn up. An appeal therefore ina 
winding up case was held to be too late when brought beyond 
three weeks from the former, though not from the latter 
period. The reason given by the Lord Chancellor in so decid- 
ing was that an order of the Court of Chancery, however long 
a time might elapse in the ministerial duty of drawing-up that 
order and committing to paper, was made to bear date ‘on the 
day when it was pronounced by the Court. That date appears 
in the document in which the order is recorded, and the prin- 
ciple therefore involves this consequence that the order must 
be accepted for all purposes as having been made on the day. 


on which it is dated. Thesame rule is provided for by the’. 


Civil Procedure Code, Order XX, rule 7, a rule which it is true 
does not bind the High Court, but which is always followed 
in practice, although subject to the Rule 246 that by special 
leave of a Judge a decree may be antedated or postdated. 

We, therefore, hold that this order was made on the rath 
of April r910. Three weeks from that date would expire on 
the 3rd of May 1910, and the dates which I have already 
mentioned show that no notice was given in the manner in 
which notices of appeal are ordinarily given under the Code 
of Civil Procedure within that period. 

The appellant’s attorneys appear to have been aware that 
it was necessary that a notice of appeal should be given 
promptly to the respondent, for, I think, it is unusual to find 
a notice of appeal served through the Sheriff in the case of 


(1) (1862) 4 De G, F, & J. 456, 
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an appeal in this Court within four weeks of the date of the 
pronouncement of the judgment. They have, however, not 
been prompt enough, and they did not get outand have their 

` notices served by the 3rd.of May, as they were required to do 
by the section. 

It is, however, contended that an order should be made 
upon this motion in the sense required by the applicant on 
the ground that the respondent in fact knew, before the date 
of the service of the notice, that an appeal had been filed, and 
correspondence is relied upon from which it appears that on 
the 29th of April the respondent’s attorneys wrote to the 
applicant’s attorneys: "We understand that your client the 
appellant abovenamed has filed an appeal against the order 
of the Hon’ble Mr. Justice Macleod in the above matter. 
Please furnish us with a copy of thememo. of appeal at your 
earliest convenience.” And on the same date the applicant’s 
attorneys replied: “As requested in your letter to us herein 
of date we Send you herewith a copy of the memo. of appeal 
herein.” There can be no doubt from these letters that the 
respondent's attorneys had notice at all events that the appli- 
cant’s attorneys had taken steps to file an appeal. The copy 
of the memo. of appeal does not bear the number of the appeal 
and, therefore does not show conclusively that it had been 
actually filed on the 29th of April. 

/ Reliance is placed by the applicant’s counsel upon the case 
of Little), where the question was whether a letter intimating 

j the intention of the appellant to prosecute an appeal from an 
order was a sufficient notice within the meaning of the corres- 
ponding provisions of the English Companies Act, and the 
Court held that it was a sufficient notice of appeal. On the other 
hand the opponent relies upon Jn re New Callao (2), in which 
it was held that a letter of the roth of -August intimating that 
the appellant was advised and intended to give notice of 
appeal against an order of the 3rd of August was not a notice 
of appeal within the meaning of the section of the Companies 
Act. 

Now, if the procedure as to the service of notice of appeal 
were the same in India as it isin England, we might find it 
possible to follow the precedent of Little's case (8) in favour of 

‘ the applicant, but unfortunately the law as regards the service 
of notice is not the same. In England notices can be served 

(2) (2878) 8 Çh. D. 806. (3) (1878)8 Ch, D, 806, 

(2) (1882) 22 Oh. D, 484, 

RTI 
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O. 0. J. onthe parties without the intervention of the Court. In 
1911 India they can only be served through the Court. The section 
“~ prevents us from hearing an appeal unless notice has been 

In. re given in the manner in which notices’ of appeal are ordinarily 

Léxnurpas given under the Code of Civil Procedure. No such notice has 

MiILL8 been given in this case, and, therefore, we are prevented from 
Goysr- hearing the appeal. 

DHANDAS There is, however, another ground on which we are asked 
ae to give an extension of time retrospectively from the 3rd to’ 

pay the gth of May of last year, and that is thatin June the re- 

Scott C. J. spondent filed cross-objections to the appeal. It is not 
~~ apparent, however, why this course should prejudice the re- 

spondent in objecting that thestatutory provisions with regard 
to notice haye not been fulfilled. They could not be sure that 
their objection would be successful. They were, therefore, 
wise in filing cross-objections so as to be ready in case the 
appeal should be heard. 

Under the circumstances of the case we cannot’ find any 
reason why we should deprive the respondent of the, benefit 
of the order which he has obtained in the lower Co tt by 
giving to the applicant retrospectively an extended time; if 
we did so, we should be disregarding the terms of the settion 
by deciding to hear a case, which was at the date of the notice 
of motion on the daily list of appeals and ripe for hearing, in 
which the statutory notice has not been given. We dismiss 
the motion with costs. 


On March 7th, 1910, the Court delivered the following 
further judgment. 


Scott C. J.—We see no reason todiffer-from the conclusion 
at which we arrived yesterday that the sending ofaMemorandum 
of appeal to the respondent was not such a notice as is contem- 
plated in section 169 of the Companies Act, because itis nota 
notice given in the manner in which notices of appeal are ordi- 
narily given under the Code of Civil Procedure. The only 
provision of the Code of Civil Procedure which we have been re- 
ferred to regarding notices of appeal is that contained in Order 
XLI, rule 14, which provides that notice of the day fixed for the 
hearing of the appeal shall be given in a certain manner. It is 
to be affixed in the Court-house and a like notice is to be served 
on the respondent or his pleader in the manner proyided for the 
service on a defendant of a summons to appear and answer, and 
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all the provisions applicable to such summons are to apply to 0.0. J. 
such notice. 1911 
Then, it was argued that the words of section 169 donot pro- =~ 
vide for service of notice upon the respondent; but that is Zn re 
answered by reference to Order XLI, rule 14, which provides Laxaurpas 
that a notice must be served upon the respondent or his pleader. Mitis, 
Then, it was said that section 169 is an enabling section and  qoyzp. 
does not restrict the right of appeal given by clause 15 ofthe paanpas 
Letters Patent to the High Court. Clause 15 of the Letters U. 
Patent provides that an appeal shall lie from the judgment of SLATER 
one Judge of the High Court. Section 169 in no way dero- Scott C. J. 
gates from that provision but it directs that in the caseof ~~ 
appeals from orders made or given in the matter of winding 
up of a Company by the Court, the appeal shall not be heard 
unless notice is given in a certain manner. 
This isan appeal from an order made or given in the matter 
.of a winding up having been made on a summons taken out 
under s. 214 of the Indian Companies Act. 
We, therefore, hold that we are unable to hear this appeal. 
Owing to no notice of the preliminary point, which has 
proved fatal to the appellant, being given, a very large mass of 
evidence has been printed with the concurrence of both sides. 
This forms a very large item in the costs of appeal incurred up to 
this date. Under the circumstances we think the fairest order 
o make is to dismiss the appeal, each party bearing their own 
costs. 
Cross-objections also dismissed. 


Appeal dismissed. 


Attorneys for the appellant: Little & Co. 


Attorneys for the respondent: Bhaishankar, Kanga and 
Girdharlal. 
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APPELLATE CIVIL. 





Before Sir N. G. Chandavarkar, Kt., and Mr, Justice Heaton. 


Bar MAHAKORE 
Uv. 
Bat MANGLA.* 


Trusts Act (LI of 1882), Secs, 5 and 6—Creation of trust—L'ransfer of property 
— When necessary—Tranefer of Property Act (1V of 1882), Secs. 5, 54—De- 
posit in wife’s name—Right of wife to the money. 


On the ist November 1891, D made a credit entry of Rs. 20,000 in his 
books in the name of his wife H, carrying interest at 44 per cent. The 
entry was made as of the goth November 1890. In the annual balance 
sheets (sarvaya), in the samadaskat book andın the vyajvahi (interest ac- 
count-booky the amount was shown as belonging to H, and interest on it 
was calculated from year to year at varying rates. When H went on 
pilgrimage in November 1895, she withdrew some money from her 
account. Hdied on the 2nd March 1901. Onthe 29th July 1901, D, on 
the occasion of his going on pilgrimage, wrote a letter to his four daughters 
by H, in which he stated that the money were given by him to ‘H by way 
of gift, that it was placed to her credit in the books and that they had 
equal right to take the money but it was to be divided after his \death. 
In 1903 the sum of Rs. 20,000 with interest amount to Rs. 31, 740. Ox th 
7th February 1908, D debited Rs. 15,000 to H’s account and credited\the 
sum to three sons of one of the daughters M; and on the 22nd he did the 
game thing in respect of the remaining balance. In the will which D mad 
onthe 28rd February 1908, he stated that the amount was his own an 
never belonged to his wife, After D’s death, the three remaining 
daughters of H sued to recover their share of the money :— 

Held, by Chandavarkar J., decreeing the claim, that D intended a trust 

in favour of H, and that that trust was validly created, 
. Held, by Heaton J., that no trust was created ; that D intended to give 
his wife the rights of a depositer and that the positions of depositer and 
depositee were established; and that D conferred on Ha right to the 
money though he did not actually give the money. 


Per Chandavarkar J.—Reading ss. 5 and 6 of the Indian Trusts Act by the 
light of the relevant provisions of the Transfer of Property Aot, 8. 6 of 
the former Act must be construed as meaning that, though as a rule transfer 
is on of the conditions necessary fora valid trust, whether in the case 
ot moveable or immoveable property, no transfer is required where the 
trust is declared by willor the author of the trust is himself to be the 
trustee; and that one of the modes of transfor is a non-testamentary 


instrament in writing which is registered. 






SUIT to recover a sum of money. 


* First Appeal No. 223 of 1908, from First Class Subordinate Judge of 
the decision of Yadilal P, Parekh, Broach, in Suit No. 351 of 1907. 
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One Damodardas had a wife Harkore by name. He had A. 0. J 
four daughters by her: Mangla, Kashi, Dhankore (the plaintiffs) 4911 
and Mahakore (the defendant No. 1). Mahakore had three ~~ 
sons: Dhirajlal, Pranlal. and Ratilal (defendants Nos. 3-5). Bar 

On the 1st November 1891, Damodardas made an entry in MAHAKORE 
his account-books, in the name of his wife, of Rs. 20,000, as a 
of 30th November 1890. Over this amount, interest was cal- Manora 
culated at the rate of 44 per cent. per annum from year to year; = —— 
and the amount as well as interest was shown in the accounts 
book, the Vyajvahi, the Samadaskat book and the annual 
balance sheets, as belonging to Harkore. 

When Harkore went on pilgrimage in November 1895, she 
was allowed to withdraw at first’ Rs. 150-2-o from the account. 

And while she was on pilgrimage she borrowed Rs. 350 in 
small sums from Bhagti Bhagwan, who was paid from the 
same account. She died on the znd March igor. 

After her death Damodardas started on a pilgrimage; and 
on that oċcasion he addressed a letter to his four daughters, 
bearing date the 29th July 190r. It ran as follows :— 

(To) Bén Mangla and Mahakor and Kashi and Dhankor; written by Shah 
Damod&rdas Talsidas, To wit: You are my daughters and your mother Bai 
Harkor is dead. There are her ornaments worth about (Rupees) five (or) 
six Shousand, As to the said (ornaments) and as to the money (which has 
begn) given by me as a gift to your mother Bai Harkor (and) which is placed 

(her) credit in my Sarafi ( i. e. money lending )shop—you all the four sisters 

ave equal right to take the said money and ornaments. After my death 
‘you should take (the money) and should divide and take the ornaments or as 
stated by me in the will (you) should keep the same (i. ©. ornaments)as joint 
(property) and wear them on necessary occasions and as to the money what- , 
over the same my come to with interest you all the four sisters should divide 
the same into shares and keep (the respective share) credited in the shop 
in the name ofeach or should divide and tako the same, J am going on 
pilgrimage and hence I have written this note. You should actin accordanco 
with what is written therein (herein), This is all. 

On his return from pilgrimage Damodardas seemed to have 
changed his mind. In 1903, the sum of Rs, 20,000 standing 
on Harkore’scredit, withits accumulated interest, amounted to 
Rs. 31,740. On the 7th of February of the same year, Damo- 
dardas debited to Harkore’s account Rs. 15,000 and credited 
it to the names of the three sons of Mahakore ; and on the 
22nd-idem, he did the same with reference to the remaining 
balance of Rs. 16,740. The entries in question ran as follows:— 

Dr. 

Rs, 15,000 debited to the account of Bai Harkore daughter of Shah Bhags 

Wwandas Ranchhoddas, 
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Rs. 15,000 flat coins fifteen thousand in cash are credited to your account 
Yon desired that the same were to be given as a gift to Dhirajlal, Pranlal, 
and Ratilal, the children of your daughter Mahakcre, as I desire to give the 
game (asa giftto them) these moneys are given asa gift, and the same are 
debited to your account. . 

(My)own handwriting. 
Dr. 

Rs. 16,740-4-3. Debited to the account of Bai Harkore, daughter of Shah 
Bhagwandas Ranchhod, 

Rs. 6,000-0-0. In cash. Through (i.e, from) Darashah Mancherji. This 
“amount was to be given as a gift to the three brothers (viz.) Bhai Dhirajlal 
and others: besides theamount paid at first. The same having been credited 
to theaccount of Sheth Darashah is debited to your account as the same has 
caused to be paid to Bhai Dhirajlal. f 

BRs. 5,000-0-0. Debited to your account, the same having been given asa 
gift to Bhai Dhirajlal. 

Rs. 5,740-4-3. In cash. This (amount) is debited to your account having 
been credited to the account of Bhai Pranlal, Dhirajlal ... The amount that 
is (credited) to your account belong to me. The same which was to be given 
as a gift tothe three brothers (viz.) Bhai Dhirajlal and others, having been 
paid, your account is closed. Thesame is credited to the account of Bhai 
Pranlal Dhirajlal. 

This change of, attitude in Damodardas’ mind’ manifested 
itself in the wills which he made from time to time. Nin the 
first two wills which he made on the 5th June 1900 and-\z7th 
June 1901 respectively, he intended all his daughters to benefit 
equally in his estate. But by his last will which he made 
on the 23rd February'1903, he disinherited his thrée 
daughters and appointed the three sons of Mahakore as his heir. 
In that document, the testator referred to Harkore’ s deposit in 
these terms :— 

“The amount that has been credited in the the name of my wife in my 
account books, belongs to me; and the same has been credited (in her name) 
for some reasons. Iam the owner thereof and that is surely not her stridhan, 
I am also my wife’s heir and consequently underany of these ways (rights) 
I stop the account of the said amount from being carried forward.” 

Damodardas died on the 23rd March 1903. 

On the 5th March 1904, Mangla, Kashi and Dhankore, the 
three daughters of Damodardas, commenced the present suit 
to recover their share of Harkore’s money. 

The Subordinate Judge held that the money belonged to 
Harkore and that the plaintiffs and Mahakore were equally 
entitled to it. His reasons were as follows :— 

“It is contended for the defendants that the partios wero Hindus and that, . 


therefore, there can be no presumption from the credit ontry af Rs. 20,000-0-0; 
that Damoder made a gift vf the monoy in favour of Harkore, ‘Cho case 


- 
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relied upon in support of the contentionis Bai Moti Vahoo v. Parshotam Dayal A. O, J. 
(L L, R. 29 Bom. 306), The facts in that case to which I need not refer were 
different. In that caseit has been held that a purchase by a husband in the 1911 


name of wife does not raise any,presumption ofa gift to the wife or of an oe 
advancement for her benefit, Mr. Justice Batty has held in the case that the M Bat : 
criterion as to ownership of property is the source from which the purchase- SMAKOBE 
money was supplied ; but it is not the sole criterion, and depends on the pre- Bar 
senceor absence of rebutting circumstances, In benami transactions the person Mancha 
from whose pocket the money comes is the owner, and in respect of dealings —— 


with a third person the question will be wherefrom the money came, In the 
present case, the question is as to the gift of-money by a husband in favour 
of his wife. It will, of course, have to be seen whether the gift was real or 
sham, but a husband is not incapable of, making a gift in favour of his wife, 
The assertion that a transaction is not really what it professes to be is one 
that will be regarded with great suspicion and must be made out by evid- 
ence. The principle is that effect will be given to the real and not to the 
nomirtal title, unless the result of doing so would be to violate the provisions 
of a statute or to work a fraud upon innocent persons (vide Mayne’s Hindu 
Law, 7th Edition, pages 590 and $91). 

The adjustment entries (exhibits 202 and 203), showing the gift in favour 
of Harkore, do not mention any reason why they were made, and there is no 
evidence to“show under what circumstances they.were made. But the donor 
and doneé are dead and, as said above, the donor did not explain his real 
object when he was served with a notice by the plaintiffs, 

The first two entries were written on the last day of the Samwat year 1947 
and were intended to take effect from the commencement of that year. 
Subsequent entries, however, were made in the ordinary course of business 
in the account-books in connection with the amount in dispute till the time 
when Damoder debited moneys in Harkore’s accounts and credited the same 
for the benefit of the sons of defendant No. 1. The mere fact that the first 

two entries were written on the last day of that year leads to no inference 
against the reality of the gift.” 
The defendants appealed to the High Court. 


Raikes, with G. S. Rao, for the appellants. 
Strangman, Advocate-General, with Z, A. Shah, for the 
respondents. 


CHANDAVARKAR J.—The facts which are admitted are 
shortly these. On the 1st of November 1891, the deceased 
Damodardas made a credit entry of Rs. 20,o00in his books 
in the name of his wife, Harkore, carrying interest at 44 per 
cent. The entry was made as of the 30th of November 1890. 
He also treated the amount of the entry as belonging to his 
wife in his annual balance sheet showing his assets and liabili- 
ties, in his Samadaskat book, and in his Vyajvahi which con- 
tained his interest account, and in which interest was calcu- 
lated on thé amount at varying rates. In November 1895, 
Harkore, went on pilgrimage and from the entries in Damo- 
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A.C. J. dardas’s books it appears that before going she had with’ 
1911 drawn Rs. 150 odd from her account. Harkore died on the 
w= . 2nd of March 1901. On the 7th of February 1903, Damo- 

Bar dardas debited Rs. 15,000 to her account and credited the 

MAHAKORE same amount to the three sons of his and her daughter, 

ae Mahakore. On the 23rd of February 1903 he made a will, in 

Manara Which he stated that the amount was his own and had never 
Bia belonged to his wife. l 

kar J. These facts standing by themselves might be insufficient to 

— show that Damodardas had intended to create a trust in respect 

of Rs. 20,000 in favour of his wife, and that he had constituted 

himself her trustee as to that amount. But the respondents 

rely on a document (Exhibit 447) purporting to be a declaration 

of the trust and written to his daughters by him six months after 

the death ofhis wife Harkore. The genuineness of the document 

has been questioned for the appellants but Iseeno reason what- 

ever todoubt it. The signature on it purporting to be that of 

Damodardasis admitted as his. Whatisallegedis that before 

going on pilgrimage he had left a number of blank papers 

signed by him with one of his sons-in-law; but of* this there 

is no satisfactory proof. Were that true, the appellants should 

have found no difficulty in producing a few such blank papers 

or adducing credible evidence in support of their allegation. 

It is true that the document in question was passed on the 

very next day after Damodardas had asked his pleader, Mr, 


Ambashankar, whether he could dispose of the money in Bia 


wife's name, and the pleader had told him that “he had no \ 


\ 


\ 


authority to do so,as he was not the heir of his wife.” But I can 
see no improbability in the fact of Damodardas acknowledging 
the trust in favour of his wife to his daughters. His pleader 
the day before had pointed out to him that they were the heirs 
entitled to the amount standing in his wife’s name, and it is 
not strange, tather it is very probable, that, acting on the 
pleader’s opinion, he made the declaration. The time when it 
was made is important. Damodardas wasabout to goon a 
pilgrimage. Naturally he would be anxious to settle all his ’ 
affairs, and make definite arrangements about his property and 
his wife’s. It is usual with Hindus proceeding on pilgrimage to 
do that. 

If the document, Exhibit 447, is proved, as I hold itis, there 
can be no question that Damodardas intended a trust in 
favour of bis wife. The only question, then, is whether that 
trust was carried into effect legally by him. It is contended 


\ 
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for the appellants it was not, because (it is urged) Damodar- 
das did not comply with the requirements of s. 5 ofthe Trusts 
Act, the second clause of which provides that “ no trust in 
relation to trust property is valid unless declared as aforesaid” 
(i. e, in the first clause), “or unless the ownership of the 
property is transferred to the trustee.” According to the 
contention, there must be either “ a non-testamentary instru- 
ment in writing signed by the author of the trust or the trustee 
and registered” or a transfer of the property to the trustee. In 
this case there was neither. 

Section 5 of the Trusts Act must be read with s. 6. Section 
5 lays down what may be called the extrinsic conditions 
necessary to create a trust. In other words, it prescribes the 
mode of its creation. Section 6 lays down the intrinsic 
conditions necessary fora valid trust; in other words, 
given an instrument in writing or transfer of the kind men- 
tioned ins. 5, it prescribes what is necessary to make 
out a trust from the words used in the instrument or the 
act denoting thé transfer. The question must naturally 


have occurred, I presume, to the ura: -m . of he serions, 
“Section 5 prescribes trausfer as once verwo alter ia 
modés for creating a trust of moveable propevy. Ba. the 
word transfer, as defined in the Transfer oi fo cciy ac 


(s/“5), excludes the conveyance or- detivery ui property by 
man to himself. Where aman creates a trust and consti- 
utes himself its trustee, how-can there be a transfer?” Hence, I 
apprehend, the exception was made ins. 6 that in such acase 
there need be’ no transfer. Section 5, Clause 2, lays down a 
general rule ; s. 6 creates an exception, in the case of a trust of 
moveable property. 

But it is argued that this construction is inconsistent with 
the plain language of s. 6, which requires that it should be 
read “subject to the provisions of s. 5.” I do not see the in- 
consistency. Section 5, clause 2, requires transfer for a valid 
trust of moveable property where it is not created by a non- 
testamentary instrument of the kind mentioned in the first 
clause; and s. 6 virtually declares that where a person is him. 
self the author of a trust, there is a transfer, if the other con 
ditions prescribed in s. 6 are complied with. 

Then it is said that, in that case, upon this construction of 
s. 6, a transfer is necessary ‘fora valid trust of immovedable 
. property excépt where the trust is created by a person of his 
own property and he is himself the trustee; but s. 5 requires 
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nothing of that kind in the case of such a trust. Here, again, 
I fail to preceive any contradiction between the two sections 
on the construction above stated. ‘Transfer of property,” 
as defined in s. 5 of the Transfer of Property Act, “means an 
act by which a living person conveys property;” and seeing 
that by s. 54 of the Act, the Legislature has made it plain in 
the case of a sale that a transfer of immoveable property can 
be made by a registered instrument, the intention of the 
Legislature appears to me clear that in the case of a trust of 
immoveable property, such an instrument would operate as 
a transfer. When ss. 5 and 6 of the Trusts Act are read, as 
they should be read by the light. of the relevant provisions of 
the Transfer of Property Act, I venture to think that the 
words ofs.6of the former Act, which have given rise to diffi- 
culty of construction, must be construed as meaning that, though 
as arule transfer is one of the conditions necessary for a valid 
trust, whether in the case of moveable or immoyeable pro- 


` perty, no transfer is required where the.trust is declared by 


will or the author of the trust is himself to be the’ trustee ; 
and that one of the modes of transfer is a non-teStamentary 
instrument in writing which is registered. . \ 

For these reasons I am of opinion that in this case 
was a valid trust in favour of Harkore. As to the ornaments, 
it is admitted that if the document Exhibit 447 is held proved 
the respondents are entitled to them. 

The decree is confirmed with costs. 








HEATON J.—The plaintiffs sue as some of the heirs of one 
Harkore kom Damodardas Tulsidas to recovera three-fourths 
share of her property. Assuming that she left property of 
her own, the plaintiffs.are entitled to three-fourths Of it. This 
is not denied. 

The property alleged to be Harkore’s comprises a sum of 
money and certain ornaments. Her husband was a trader 
and in certain respects a banker also, as clients sometimes 
deposited money with him. In such cases he showed these 
deposits in his accounts and in his annual balance-sheets and 
sometimes he had a samadaskat, a kind of pass book, made out 
in the depositor’s name. In November 1891 Damodardas caused 
the sum of Rs. 20,000 to be entered in his business accounts 
in the name of his wife as if she had deposited that sum with 
him. Thereafter up to the time of Harkore’s death and for 
some time afterwards, that sum with accumulated interest, 


tiy 
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appeared in the accounts and the balance-sheets exactly as 
if Harkore had been a depositor with Damodardas. This is the 
sum of money three-fourths of which the plaintiffs claim. 
Defendants denied that either the money or ornaments were 
Harkore’s. The First Class Subordinate Judge, who heard the 
suit, decided all the main pointsin favour of the plaintiffs, hold- 
ing that both the money and ornaments were Harkore’s. He 
decreed the claim. Defendants have appealed. 

The facts are fully stated in the judgment of the lower 
Court. I concur with its conclusions as to the facts in dispute. 
The difficulty arises in connection with the inferences to be 
drawn from those facts. 

I will first deal with the ornaments. The determination 
whether they were or were not Harkore’s depends largely on 
the genuineness or falsity of an alleged signed and attested 
declaration purporting tobe made by Damodardas on the 28th 
July 1901 (Exhibit 447). This was some months after Harkore 
had died and the day after he added a codicil to his original 
will, made in 1900 some months before his wife Harkore died. 
At this „time, July 1901, no disputes had arisen. We have 
heard-all that has to be said against this signed declaration 
and hold it to be genuine. Admittedly it bears Damodardas’ 
real signature and we cannot discern any indications extrinsic 
or intrinsic, in appearance or matter or circumstances which 
with any degree of clearness or probability point to fabrication. 
I think the Subordinate Judge has satisfactorily disposed of 
what is alleged against it.. In this declaration it is admitted 
that Harkore had ornaments. That being so the number and 
identity of those ornaments are not disputed and to that extent 
the decree of the lower Court must be affirmed. 

The same declaration speaks of “the money given by me 
as a gift to your mother Bai Harkore and which is placed to 
credit in my money-lending shop.” This is of some import- 
ance as confirming the account entries and showing that 
Damodardas consistently regarded that money (the-Rs. 20,000) 
as his wife’s. 

A samadaskat book was prodticed relating to it which the 
defendants allege is also fabricated. It is unnecessary to say 
more than that the Subordinate Judge has given good reasons 
for holding it to be genuine and that after a scrutiny of the 
evidence and hearing the arguments we agree with him. 

The Subordinate Judge held that the money had become 
Harkore’s in virtue ofa gift. It wasat one time contended 
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that she had herself deposited the money, but that was not 
proved and hasnot been urgedin appeal. The facts are simply 
that Damodardas credited Rs. 20,000 to his wife and thereafter 
treated her as a depositor for that amount. This does not in- 
dicate a gift of money: ifa gift at alk it is a gift of a right to 
money. The money remained a part of the capital of the 
shop. It was as much Damodardas’ after the credit entry as 
before. Money deposited in a bank becomes the property of 
the bank and ceases to be the property of the depositor. 
The latter becomes a creditor and the Bank isa debtor. So 
here, Damodardas became a debtor and Harkorea creditor. 
There was no gift of money, nor is it argued in appeal that 
there was such a gift. Therefore the conclusions of the lower 
Court as to the money cannot be supported on precisely the 
grounds taken by the First Class Subordinate Judge. 

But it is argued on behalf of the plaintiffs, respondents in 
appeal, that there was a trust. To see whether this is so we 
have to look toss. 5 and 6 of the Indian Trusts Act. Accord- 
ing to s. 5 no non-testamentary trust in relation to moveable 


-property is valid unless declared by a tegistered document 


or unless the ownership of the property is transferred to the 
trustee.. Here there isnot a registered document and there 
was, I think, no transfer of ownership. The property, the 
money, was and remained in the ownership of Damodardas. 

If we turn to s. 6 we find that “ a trust is created when the 
author of the trust indicates with reasonable certainty by any 
words or acts an intention on his part to create thereby a} 
trust &c.” In thiscase I do not think the author ofthe alleged 
trust, Damodardas, indicated an intention to create a trust. 
It seems to me he indicated an intention to treat Harkore as 
a depositor and nothing more. The proved facts appear to 
me precisely to fit this conception of the case and to be 
irreconcileable with any other. A depositee is not a trustee 
for the depositor in respect of the deposit and the position 
here is that of depositor and depositee and nothing more. 
Therefore I think there was not a trust. 

Nevertheless Damodardas was a debtor and Harkore a credit- 
or. The evidence to my mind conclusively proves that Damodar- 
das intended her to have the rights of a depositor and nevet 
wavered from that intention until disputes arose sometime 
after Harkore’s death. Long before that time the positions of 
depositer and depositee were established and confirmed by the 
continued and unvarying treatment of Harkore ase depositor; 
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by the regular addition of interest to her deposit amount; A. 0. J, 
and by the debiting to that amount of money spent on 494) 
the expenses of Harkore’s pilgrimage. It had become too TW 
late for Damodardas by any act of his to annul the relations Bar 
of depositor and depositeé. Therefore I think the Subordinate Manaxogn 
Judge was substantially right in his conclusions, though he Bar 
referred to the matter as a gift. Damodardas conferred on MANALA 
Harkore a right to the money though he did not actually give 
her money. This right he by his own acts and words made 
perfect by those means which in the circumstances were appro- 
priate to the purpose. 

Therefore I would confirm the decree of the lower Court 
with costs. f Decree confirmed. 
[Note:—See Manchershaw Narislwalla v. Ardeshir Narielwalla, (1908) 10 

Bom. L. R. 1209,—Eps,] 


Heaton J, 
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Before Mr. Justice Beaman. 
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; FATMABAI 1911 
7 Ür ~ 
Í ; SONBAI.* January 24, 
y, 5 
Consent decree—Setting aside—Fraud—Suit to set aside the decrea~Review of 
F judgment, 


A consent decree once duly obtained cannot be set aside by a rule 
obtained on motion. If it is desired to impeach the decree upen grounds 
of frand, that must be done either by a regular suit or an application for 
review of judgment. 


Ao ny 


Tars was a rule obtained by defendant 3 on the 28th 
November 1910 to set aside a consent decree dated 28th 
August 1910. 


The facts appear sufficiently from the judgment. 


` Setalvad, for defendant No. 3, in support of the rule. 
Wadia, for defendent No. 2, against the rule. 


BEAMAN J.—At the end of last term Mr. Lowndes appeared 
for defendant No. 3 and asked fora rule calling upon all the 
other parties to the consent decree to show cause why that 
decree should not be set aside on grounds of forgery and fraud 


; * 0, 0, J, Buit No. 952 of 1909, 
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0.0. J, alleged particularly against the second defendant. I then 
1911 intimated to Mr. Lowndes that I did not think any rule of 
~~ that kind even if granted could be productive of any useful 

Farmasar result or even could be made absolute, as in my opinion he 

T. had chosen the wrong procedure. Mr. Lowndes, while admit- 
mone ting that he entertained some doubt upon the point, pressed 
for the rule in order that it might be argued when due return 

had been made to it. 

It has come before me to-day and has been well argued on 
both sides, Mr. Setalvad representing Mr. Lowndes; but I 
remain of the same opinion. Nothing that has been said in 
the course of the argument for defendant No. 3 has in the 
slightest degree shaken the opinion, which I was disposed to 
hold from the first, that a consent decree once duly obtained 
cannot be set aside by any rule of this kind, but ifit is sought 
to impeach it upon grounds of fraud, that must be done ina 
regular suit. The only alternative which ouï law allows is 
an application for review of judgment, but such an application 
in the present suit would clearly be time-barred. 5 

In the course of the argument, I have beene referred to 
various authorities; but the principle appears to 
so plain as hardly to stand in need of authority. True) there 
may conceivably be cases, extreme cases, as indidated 
by Lord Cottenham in Morison v. Morison (1), where 
impeached decree is so defective that the Court treats\it 
as a nullity, then possibly it may be got rid of b 
motion. But where upon the face of it there is nothin 
defective or irregular in the decree but a party thereto 
seeks to have it set aside alleging that it wasobtained by fraud, 
then the Legislature provides a special and formal remedy. I 
cannot see any distinction between the English and the Indian 
law in this respect; and the procedure to be followedin England 
was well and clearly laid down by Jessel M. R. in Flower v. 
Lioyd(2). That case might be distinguished from the case 
before me in respect of the ultimate ground of the decision; 
but Jessel M. R.’s exposition of the principle appears to me to 
be applicable in the present case. He insists that where there 
is a remedy, and a regular remedy, provided by the Legislature 
for a party considering himself to be aggrieved on account of 
fraud, that remedy ought to be availed of, and to use his 
language the decree must be got rid of by an original bill, 
which is the same thing as saying in our Courts that a party 


(1) (1808) 4 M, & ©, 215, (2) (1877) 6 Ch, D; 297, 
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situated as defendant No. 3 is situated now must have recourse O. 0. J. 
toa regular suit. So it was held in our own Court in Karmali 1911 
v. Rahimbhoy(), confirmed in appeal in Mirali Rahimbhoyv. ww 
Rehmoobhoy Habibbhoy(2); and the latest decision to which Farwapar 
I have been referred, Ainsworth v. Wilding(®), is a clear and 0. 
conclusive authority in support of the view I have expressed BONSAI 
throughout. There is also good reason why questions of this Beaman J, 
kind should not be opened by motions in which the Cout ~~ 
ordinarily has to rest its decision upon affidavits. Very serious 
allegations are made against.defendant No. 2. Certainly no 

Court would care to decide questions of forgery and fraud 

upon affidavits. So that the law evidently contemplating the 

materials available to the Courts when different lines of pro- 

cedure are followed has advisedly restricted inquiries, of which 

the content is so grave and the consequences so serious, to the 

form of a regular suit. 


When I mentioned this as an additional reason only upon 
the ground of general expediency for refusing to go further 
with a rule of this kind, Mr. Setalwad, admitting the force of 
the considefation, suggested that the difficulty might be over- 
come by, calling for oral proof upon this rule. That would 
make the rule assume for all practical purposes the form and 
dimensions of a regular suit, though it might be less costly. 


‘Alt is not, however, merely upon this broad general ground 
of discretion as to what relief a Court will be disposed to give 
Àn particular matters that I rest my decision. I am very sure 
/ that the Court has really no jurisdiction to entertain a rule of 
this kind. The decree of the Court was duly sealed some 
months ago and that put an end to the litigation so far as this 
Court was concerned, unless it were properly re-opened within 
the period prescribed by the Limitation Act for presenting an 
application for review. That, however, has not been done, 
and the only way, by which the law now leaves it open to 
defendant No. 3 to obtain the relief he apparently hoped to 
obtain by this rule is to bring a regular suit praying to have 
the decree set aside for fraud. Itis not as though he were 
deprived of all relief, for then as Jessel M. R. said in Flower 
y. Lloyd(4), I too should be slow to believe that the Court 
had no power-to correct a miscarriage had there indeed been 
one. But there is a right and a wrong way of obtaining that 





(1) (1883) L Le R. 18 Bom, 137. (8) [1896] 1 Ch, 673. 
(2) (1891) L L, R. 15 Bom, 594, (4) (1877) 6 Ch, D. 297, 
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0. 0. J, relief, and I have no doubt that defendant No. 3 by pressing 
1911 on this rule has chosen the wrong way. : 


—~ I may further. add that’ whether the allegations which 
Farxasar defendant No. 3 makes against defendant No. 2 be true or 
F v. false, there do not appear to be any substantial merits. in the 
ONBAT 


Sates defendant No. 3’s grievance so far as the result of the former 
Beaman J, litigation is alone considered. Defendant No. 2 indeed is so 

~~ indifferent that he was very near consenting that the consent 
decree should be set aside, and whatever rights defendant No. 
3 may possess apart from that decree against. defendant No. 
2 are apparently already being litigated, while defendant No. 
2 has not set up this consent decree as any bar to that litiga- 
tion. I cannot help thinking it a pity that this rule has been 
brought on and a considerable amount of time taken up in 
arguing if. But after hearing the correspondence which 
passed between the solicitors of defendant No. 3 and 
defendant No. 2 read, Ido not much wonder ‘that matters 
were not arranged. I do not know who thé attorncys 
were, but I cannot refrain from remarking that\the tone 
of defendant No. 2’s letters contrasts very favourably in. 
deed with that of those addressed to him by the alloyneys 
of defendant No. 3. The latter are couched in provocative 
and offensive language, which I cannot help thinking is often 
used with a deliberate intention of goading the addressee int 
further litigation; and whenever I hear a correspondence o 
that kind read from whatever firm it emanates, I shall always 
express my strong reprobation of it. mo 

This rule will now be dismissed with all costs. 


Rule dismissed. 
Attorneys for plaintiff: Khanderao, Laud and Mehta. 
Attorneys for defendant 1: S. B. Mehta. 
Attorneys for defendant 2: Khanderao, Laud and Mehta. 
Attorneys for defendant 3: Lidgelow, Gulabchand and Wadia. 
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-RAO SAHEB MANAJI RAJUJI KALEWAR 


aee 1911 
KHANDOO BALOO.* Genes i. 


Civil Procedure Code (Act V of 1908), O. XXXIII, r, 1~Pauper—Sutt by—Hepre- 
sentative of pauper— Representative not a pauper—Representative cannot 
. continue the suit in forma pauperis. 


The privilege of maintaining a pauper suit is a personal privilege 
granted to people who have no means of carrying on or continuing 
litigation. The representative of a pauper is not entitled to continue the 
suit of his testator, if he is not a pauper himself, 


THIS was a suit filed on the 28th September 1909 by one 
Maloobai to set aside a certain deed of gift made by her on the 
8th May 1908, in favour of one of her nephews, Khandoo 
Baloo, on the ground that the same was obtained from her by 
fraud and/undue influence. | 

Maloóbat presented a petition to the Court praying that she 
may be allowed to sue asa pauper. The same was granted 
by tHe Prothonotary in August 1909. The defendant put ina 
written statement denying fraud or undue influence and con- 
tended that as the gift had been made by the plaintiff of her 
own free will she should not be allowed to set it aside. 

7 The suit was placed on board for hearing ; but the plaintiff 
Maloobai died on the 25th December 1909, before the hearing 

; of the suit. 

x Prior to her death she had made a will on r5th June 1908, 
in which she had appointed one Rao Saheb Manaji Rajuji 
Kalewar and another gentleman her executors. By her will 
she directed that if Khandoo Baloo did not take up an 
obstructive attitude, as regards the cancellation of the deed of 
gift, her property, which formed the subject-matter of the deed, 
was to be divided into four equal parts and one such part was 
to be given to each of her four nephews including Khandoo 
Baloo. But if Khandoo objected to the cancellation, the 
executors were to take the necessary steps to set the deed 
aside and divide the property amongst ber three jephsws only 
to the exclusion of Khandoo. 

Manaji Rajuji applied for and obtained probate of her will 
on the 16th, June 1910. ` He then applied to the Prothonotary 
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O. 0. J, to have his name substituted in place of the deceased Maloo- 
1911 bai, and all consequential amendments be made in the plead- 
ww ings. The application which was ex parte was granted and the 

Manat suit came on for hearing before Davar J. 

7. A. preliminary objection was taken by the defendant that 

Hntsnog Manaji could not continue or maintain the suit in forma 

pauperis, as he himself wasadmittedly well to do. 


J. H. Vakeel, with B. J. Wadia, for the plaintiff—The 
preliminary objection cannot stand. It is important to 
remember that Maloobai was properly granted leave to sue 
in forma pauperis. So that on such leave having been granted 
O. XXXIII, r. 8, came into operation, and her suit must be 
allowed to proceed in all other respects as any other suit. 
Consequently, the executor had every right to apply under O. 
XXII, r. 3, to be made a party to the suit in place of the de- 
ceased. Once an application to sue in forma’ pauperis is 
granted the Court will not inquire whether the executor of 
such person is a pauper or not. See Bhagbut Doss v: Buloram 
Doss (©. The right to sue to set aside a deed is noga‘personal 
right but one which survives: see s. 268 of the Indian Succes- 
sion Act. The English practice as regards paupers ought not 
to be followed in India, because it has been departed from in 
more than one instance. In England a minor will not he 
allowed to sue asa pauper ifhis next friend is not a paupe% 
It has been held otherwise in India: See Venkatanarasayya N 
Achemma (2), \ 

D. F. Mulla, with F. S. Talyarkhan, for the defendant.— \ 
We submit that the whole scheme of O. XXXIII negatives } 
any such suggestion as has been put forward by the plaintiff. ^ 
Rule r of that Order clearly defines who the persons are who 
can take advantage of this right which is entirely a personal 
one. Under that category the plaintiff cannot fall. And 
if he cannot institute such a suit he should also not be allowed 
to continue or maintain it. 

All the Indian decisions save Bhagwat Doss’s case are one 
way, viz. in my favour. See,in particular, Zn re Dawubai (3), 
and Jn re Bill (4). 

As to the case of Buloram Doss the judgment is very short 
and the reasoning not at all convincing. The case of Venkata- 
narasayya v. Achemma can easily be distinguished; the next 
friend is like the donee of a power. 


(2) (1865) 3 W. B. Mis, 20, (3) (1898) I, L. B.18 Bom. 287. 
(2) (1881) L L, B. 8 Mad, s, (4) (1884) I, L, B, 7 Mad, 890, 
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Again see O. XXXIII,r. 9, sub-clause (c). Thisis a very salutary 
provision. Ifthe plaintiff was allowed to maintain this suit and 
he entered into any agreement like the one mentioned in that 
sub-clause, it would be impossible to dispauper him. See also 
Oldfield v. Cobbelt(1), which shows the reasons why executors 
were not allowed to institute proceedings in forma pauperis. 


Cohen, for the Adyocate-General, on behalf of Government, 
supported Mr. Mulla and cited Annual Practice, 1911, p. 213. 
He also referred to Civil Procedure Code, O. XXXIII, r. 5, sub- 
clauses (0) and (e). 


Vakeel, in reply, pointed out that there was a very 
marked distinction between instituting proceedings and con- 
tinuing or maintaining them. All the cases cited refer to 
instituting proceedings. There is not a single English or 
Indian decision on continuing proceedings once instituted, 
except Buloram Doss’s case, which isin favour of the plaintiff. 

_ The fallacy of Mr. Mulla’s argument as regards O. XXXIII, r. 9, 
sub-clause (c), lies in confounding the personal capacity of the 
appellant With his capacity as an executor. In his latter 
capacity he was undoubtedly a pauper and therefore subject 
to all the disabilities mentioned in O. XXXIII. It must also 
be remembered that the right to apply to sue in forma pau- 
peris and the right to sue when that right survives are two 
quite distinct rights. The former is a personal one; the latter 
is one which is independent of the individual’s status and is 

“ given to him by the general law ofthe land. See Lalit Mohan 
Mandal v. Satish Chander Das(2). That case, it is submitted, 
entirely supports my arguments in favour of allowing the 
plaintiff to continue the suit in forma pauperis. 


DAvAR J.—Maloobai, widow of Rajanna Mahadavji, ori- 
ginally petitioned to this Court to be alluwed to institute this 
suit in forma pauperis against Khando« Baloo, the present 

' defendant, praying for certain reliefs in connection with a do- 

‘cument which she alleged the defendant had fraudulently got 
het to execute. She was granted leave to suein forma pauperis 
and her petition became a suit. In that suit she claimed that 
the defendant may be ordered to deliver up to be cancelled a 
certain deed of gift which she alleged he had obtained fraudu- 
lently from her and she prayed that the title-deeds of her 
property may be ordered to be returned to her. 


» (4) (1845) 1 Phillips-613, (2) (1906) I, L, B, 83 Cal, 1163, 
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O.-C. J. Pending the hearing of the suit she died, but she was a 
1911] Woman who was either herself very astute or was in very as- 
~~ tute hands, and before her death she made a will whereby she ap- 

Mawast pointed Rao Saheb Manaji Rajuji Kalewar the executor thereof 

v. and she disposed ofthe property which she was claiming in 

KHANDOO the suit in certain ways in that will. The defendant was one 

Davar J, of her nephews. She had three other nephews, and I am told 
—— that the will isin favour of the other three nephews. Rao 

Saheb Manaji Rajuji, on the 16th of June 1910, made an affidavit 
setting out the circumstances under which he became executor 
of Maloobai’s will and he prayed that this Honourable Court 
may be pleased to allow his name to be brought on the record 
as plaintiff in place of the deceased Maloobai and that he may 
also be allowed tocontinue the suit in forma pauperis. On the 
17th of June 1910, an order was made by the Prothonotary, 
which, amongst other things, directed that the said Rao Saheb 
Manaji Rajuji Kalewar be at liberty to continue this suit in 
forma pauperis. 

The suit came on for hearing before me on the rst of April 
191r. Mr. Talyarkhan, forthe defendant, asked nfe to try asa 
preliminary issue the following question, namely, whether the 
plaintiff can maintain or continue this suit in forma pauperis. 
The order of the Prothonotary of the 17th of June 1910 seems 
to me to be very unusual. At all events that is the first time 
I came across an instance where a well-to-do and a titled 
citizen of Bombay was allowed to continue a suit as a pauper 
and I allowed the arguments on that issue to stand adjourned 
and directed the Prothonotary to give notice to the Govern- 
ment solicitor and inform him that the Court would hear 
counsel on behalf of Government, if they wished to be 
heard. I have no doubt the Prothonotary in making the 
order was influenced by certain arguments, such as Mr. 
Vakil has addressed to the Court on the argument of this 
question at present. But it seems to me a most anomalous 
thing to permit the present plaintiff to continue the suit 
against the defendant as a pauper. All the provisions of Order 
XXXIII of the Civil Procedure Code seem to negative the idea 
of anybody but an actual pauper, a real pauper, a man without 
means, being permitted to maintain or defend a suit in forma 
pauperis. Mr. Vakil admits that if his client had come before 
the Court and asked to institute this suit in forma pauperis, the 
application would necessarily have tobe refused. But he 
contends that permission once being given to Maloobai, her 
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representative, as a matter of right, is entitled to come in and 
continue the suit with the same privilege that was accorded to 
his testatrix. This is an argument which I am not prepared 
to accept. The privilege of maintaining a pauper suit is a 


sêr 


0. 0. J. 
1911 


ban maai 
MANAJI 


a personal privilege granted to people who have no means of ky ae 


carrying on or continuing litigation, and there seems to be no 
authority whatever for holding that the representative of a 
pauper is entitled to continue the suit of his testator or testa- 
trix, even though admittedly he is not a pauper, simply 
because her testator or testatrix was a pauper. 
In this case there is no question that the plaintiff is in well- 
to-do circumstances. He is not beneficially interestedin the 
estate of Maloobai and he is carrying on this suit in the 
interest of the three nephews of Maloobai. I do not know 
` whether the three nephews are paupers or not. They may 
be in well-to-do circumstances. They may have their rights ; 
they will be able to establish those rights by taking such 
steps as may be necessary to carry on the fight which Maloo- 
bai had begun. Here we have an executor without any 
personal interest in the estate of Maloobai fighting other 
people’s battle and insisting on continuing the suit with the 
privitege to which Maloobai was entitled but to which he is 
` cleatly not entitled. 
Reliance is placed upon a very ancient case—Takhuroo- 
deen v. Kurimbux() Since yesterday evening when the 
argument stood over, I have gone through all the cases 
that were cited before me and this is a case which I have tried 
to understand the reasoning of and I regret to say I have 
failed. The learned Judges begin there by saying that there 
was no provision to be found in Chapter V, Civil Procedure 
Code, for an enquiry that the applicant who claimed to be the 
representative of an admitted pauper was a pauper or not and 
because there is‘no provision for an enquiry, their Lordships 
held that the man ought to be allowed to continue the suit in 
forma pauperis. I confess I absolutely failto grasp the reason- 
ing of the decision. Ishould have thought that the absence 
of such provision in the Code was very strong argument for 
. holding the other way. Whatever may be the meaning of 
that judgment, I am not prepared to follow it. 

Then the case of Arunachala v. Ayyavu (2) was cited. 
Looking through the case I find that that was a case in which 
the administratrix who sought to institute the proceedings as 


(1) (1865) 3 W. R. (Mis,) 20. (2) (1884) L L. R. 3 Mad, 320, 
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the administratrix of her husband in forma pauperis was admit- 
tedly herself a pauper. In this case the plaintiff is admittedly 
a man of means. 

I find that in a case decided by My. Justice Starling, viz. In 
the matter of the will of Dawubai(s), there are very clear in- 
dications that ‘an executor or an administrator would not be 
allowed either to institute or maintain or continue legal pro- 
ceedings, unless and until it was shown that he himself was a 
pauper. 

Under these circumstances ] am clearly of opinion that Rao 


_ Sabeb Manaji Rajuji is not entitled to maintain this suit in 


to be considered then. 


forma pauperis. 
I find on the issue that the present plaintiff is not entitled 
to maintain or to continue the suit in forma pauperis. Plaintiff 


must pay defendant's costs incurred by him from the ryth of — 


June 1910 up to date. 

Suit to stand over to Monday next to enable the plaintiff to 
consider his position. Question of the costs of Government 
SN 

t 

[Two out of the-three nephews who were beneficially, inter- 

ested under the will of Maloobai subsequently applied to be 


made parties and they were ordered to be substituted plaint- : 


iffsin the place of Rao Saheb Manaji Rajuji, who declined to 
go on with the suit. The third nephew was ordered to be 
joined as co-defendant. The original plaintiff being sole 
executor was retained on the record being ordered to be 
made a defendant. 

Government were ordered to bear their own costs. The substi- 
tuted plaintiffs undertook to pay to Rao Saheb Monaji Raju- 
ji such costs as he was ordered to pay, out of Maloobai’s 
estate if they succeeded in recovering. any. | 


Attorneys for the plaintiff: Dadachanji & Pocha. 
Attorneys for the defendant: Mulla & Mulla. 


(1) (1898) L L. R. 18 Bom, 237. 


a 


\ 
\ 
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ABDUL REHMAN BAPOO SAHEB 
o D, 3 i 
CASSUM EBRAHIM.* 


Civil Proosdure Code (Aot V of 1908), Seo. 92—Suit relating to public religious 
charity—Consent of Advocate General—Addition of new parties—Addition 
of new reliefs—Fresh consent necessary. 


In a suit brought by two relators, with the previous consent of the 
Advocate-General under the provisions of 8,92 of the Civil Procedure 
Code, the plaint was amended by adding a new party defendant and pray- 
ing for certain reliefs against him without the consent of the Advocate 
General :— 

Held, that the nee as against the newly added party defendant was not 
maintainable, the previous consent of the Advocate General not having 
been obtained to institute the suit as against him. 

i. Attorney General v. Fellows (1), followed. 


. Tms was a suit instituted by the two plaintiffs as relators, 
under the provisions of s. 92 of the Civil Procedure Code, with 
` the conse¢nt of the Advocate-General. 
The /suit was brought in reference to certain property 
known as the Bara Imam Dargah situate in the Dakni Mohol- 
iff Bombay which was alleged to be religious and chari- 

The last of the Mujawars of the Dargah one Shaikh 
alang by name died on the 27th December 1896, leaving a 
ill whereby he appointed certain trustees to manage the said 
property pending the minority of his grandson Abdul 
Rehman Shaikh who was to possess himself of the said pro- 
perty on his attaining the age of majority. On the death of 
Shaikh Malang the trustees so appointed managed the pro- 
perty fora time: and then by an order of the Court dated 
the 6th November 1901 Mahomedally Ebrahim (defendant No. 
1) and three others were appointed new trustees of the will of 
Shaikh Malang. 

Abdul Rehman, the grandson of the last Mujavar, a minor, 
who claimed the managership under the will ofhis grandfather, 
by his next friend obtained a Judge’s summons to have the 
appointment of the new trustees set aside. The summons 
was dismissed on the 1st December 1902, and the next friend 
was ordered to pay costs. In the event of his failure to do 
so, the costs were. made payable from the trust property. 

— On the 4th February 1904, the trustees obtained an n order 


| ie *Suit No. 450 of 1909, 
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from the Court which empowered them to mortgage the trust 
property to the extent of Rs. 5000 for the payment of their 
own costs as well as for repairs to the property. 

The remaining trustees having either died or become in- 
capable, Mahomedally Ebrahim and one Cassum Ebrahim 
made an agreement with one Cawasji Motabhoy (defendant 3) 
to mortgage the trust property to him for Rs. 5000 and re- 
ceived from him Rs. 500 as earnest money. 

The mortgage was not effected. Cawasji thereupon sued 
Mahomedalli and Cassum to recover Rs. 500 paid as earnest 
money. The suit ended in a consent decree in Cawasji’s 
favour. In execution of the decree, Cawasji attached the said 
property; and the sale was proclaimed to take place on the 
15th June 1909. 

On the 15th June 1909, the'plaintilfs filed this suit against 
Mahomedalli, Cassum and Cawasji, praying for ‘preparation of 
a scheme of management, for setting aside the order authoris- 
ing mortgage of the trust property and for.appointment of 
new trustees. 

After the institution of the suit, Mahomedalli died on the 
12th August 1909. Cassum (defendant No. 2) never appeared 
to contest the suit and Cawasji:(defendant No. 3)removed the 
attachment, agreed to pay certain costs and went out of the 
suit. This happened onthe 15th August 1910, when a = 
by consent was taken against Cowasji. 

On that day, the plaintiffs amended their plaint by adding, 
thereto that after the institution of the suit, Abdul Rehman 
(the grandson of the last Mujawar) had forcibly taken pos- 
session of the trust property and got it transferred to his name 
in the Collector’s records, and that he was taking rents and 
profits of the property and appropriating them to his own use. 

The names of defendants were re-arranged. Mahomedally’s 
name was struck off. Cassum and Cawasji appeared as de- 
fendants Nos.1 and 2: and Abdul Rehman was added as 
defendant No. 3. 

Owing to the introduction of the new defendant to the suit, 
the following further reliefs were added in the prayers of the 
plaint :— 

That the third defendant may be ordered to hand over possession of the 


said charitable and religious properties to the trustees to be appointed by the 
Court, 


That it may be declared that he is not a fit and propor pergortto bea Mujawar 
of the said Dargah, 
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That in the meanwhile a recoiver may be forth with appointed to tako charge 
of the said charitable properties with power to collect the rents and profits 
including contribution mado during the Moharum festivals and to repair the 
said premises, 

_The newly added defendant objected that the suit as against 
him was bad, as no consent of the Advocate-General was taken 
to the institution of the suit as against him. 


Strangman, for the plaintiffs.—Under s. 92 of the Civil Pro- 
cedure Code, the consent in Writing of the Advocate-General 
is necessary only for the ¥nstitution of the suit. It does not 
follow that the consent As necessary for every subsequent 
. What the Court has to look to is 
If the amendment does not alter the 
e nature of the suit remains the same, 
tthe Advocate-General to give a fresh 

















cause of action and 
it 1s not necessary 
consent to it. 


ade him a party to this suit at his own request, 
e heard to say in one breath that he wishes to 
suit and in another breath to say that this suit as 


za, for the defendant.—There is no point of estoppel 
nst the defendant. He merely informed the plaintiffs of 
s rights and challenged them to prove their alleged claim as 
gainst him. The plaintiffs chose to take up the challenge 
and made him a party defendant to this suit by an order of 
the Court which was taken ex parte. The plaintiffs made us 
a party to the suit at their own risk. We took up the 
defence that this suit was not maintainable as against us in 
our written statement as we were entitled to do. It cannot 
be said that we have at any stage of the proceedings condon- 
ed any defect in this suit. Under s. 92 of the Civil Procedure 
Code the consent of the Advocate-General is a condition 
„precedent to the institution ofa suit. It has been so held in 
numerous cases. See Tricumdass Muljiv. Khimji Vullabhduss(2); 
Sajedar Raja v. Baidyanath Deb(2); and Gopal Dei v. Kanno 
Dei(s). We were not a party to the suit as originally insti. 
tuted. By the amendment new matters are introduced both in 
the body of the plaint as well asin the prayers. We submit 
it is not competent to the Court to grant relicfs which are not 





G) (2892) L. L. B. 16 Bom, 626, (8) (1903) 1. L, B. 26 All, 162, 
(2) (1892) I. L, B, 20 Cal, 397, : 


B T4 


585 
0. 0, J. 
1911 
Sey 


ABDUL 
REHMAN 
0. 
Oassuar 
EBRAHIM 


586 
O. O: J. 
1911 


—~ 
ABDUL 
REHMAN 
v. 
Oassua 
EBRAHIM 


THE BOMBAY LAW REPORTER. [VOL. XIII. 


included in the terms of the consent given by the Advocate 
General: see, Sayad Hussein Miyan v. Collector of Kaira). 
The Courts have construed s. 92 strictly and whenever a suit 
under it has not conformed to its provisions they have dismiss- 
ed it with costs. 7. 

PER CURIAM.—The practice in England seems to be in 
favour of the defendant’s contention. Tudor on Charities, 
p. 369; Attorney General v. Fellows). 

















Cur. adv. vult. 


Davar J.—On the rsth of June\1909, the: two plaintiffs 
filed this suit against three defendant: Mahomedali Ebrahim, 
Cassum Ebrahim and Cawasji Motai, alleging that ue 
property in the plaint mentioned waÑ, religious charitable 
property, that the first two defendants had ™4nged to mort- 
gage the said property to the third defendan pursuant Loa 
order obtained from the Court and got from Q™ Pac eee 
earnest money, that though the intended mortga 
the third defendant had obtained a collusive de 
the first two defendants and that the third def 
attached the said charitable property and was about 
the same sold. 

They prayed for a scheme, for a declaration that the 
authorizing the mortgage was null and void and may be 
aside, for an order restraining the sale, for accounts, and fo 
further and other relief. 

Pending suit the first defendant died. The suit was called 
on for hearing before me on the r5th of August last when his 
name was ordered to be struck off. The second defendant 
did not appear and the third defendant agreed to remove his 
attachment and pay certain costs and went out of the suit. 
It was then stated to me that one Abdul Rehman din Ahmed 
claimed to be the owner of the property and it was necessary 
to add him as a party defendant and proceed with the suit 
against him. The plaintiffs applied for leave to add him as a- 
defendant and to amend their plaint. Their application was 
acceeded to and the suit stood over. 

The plaintiffs before the institution of the suit had obtained 
the sanction of the Advocate-General under s. 92 of the Civi] 
Procedure Code and such sanction is endorsed at the foot of 
the plaint and bears the same date as the day on which the 
plaint was admitted. ° 

(1) (1895) L L, R, 21 Bom, 257, ., (2) (1820) 1 J. & W, 254. 
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k Pursuant to the order of the 15th of August rgro the plaint 0. C. J. 
¿was amended on the 4th of October 1910. Mahomedali 1911 
gEbrahim’s name was struck off. Cassum Ebrahim became the ‘© 
“Past defendant, Cowasji Motabhai became the second defen- Aspyr 

\t, and Abdul Rehman was added as the third defendant. In Reunan 
dy of the plaint the plaintiffs added two paragraphs and oe 





(0; 
e yers. In the added paragraphs they allege that after Basn 
-*-~od oy pt this suit the third defendant had takeh forcible _— 
qy: Davar J, 


‘sea, poof the said charitable property, got the same trans- ~~ 
ame in the ;Collector’s books, and had been 
ossessiow recovering the rents and profits 
OEIT casted ues g the same to his own use. 

Li sk that the third defendant may be 
WETE f the property to the trustees 
of} uo poret ee à R PAE H 
ue jou sr foot? my Court, that it may be declared that he 
ə i Sperson to be the Mujavar of the Durgah, 

H PRP. DY fp it a Receiver may be appointed to take 
SI əsvo əy} yer eee y PP 
property. No sanction was obtained from the 
-aeral previous to the amendment of the plaint. 
oq} roy ‘sa#en statement the third defendant contends that so 
‘yw is concerned, this suit is bad, as the consent of the 
.<e-General was not obtained to the institution of this 
„š against him. 
hen the suit was called on for further hearing before me 
fyi the 15th instant, the first defendant appeared in person 
‘dnd stated that he did not wish to contest the suit. The case 
against the second defendant had been dealt with and he 
went out of the suit on the 15th of August 1910 and did not 
appear at the adjourned hearing. The third defendant appear- 
ed by counsel and the first issue raised by the learned counsel 
on his behalf is whether the plaintiffs can maintain this suit as 
against the third defendant Abdul Rehman. This issue was 
argued as a preliminary issue and I reserved judgment. 

It is conceded that this is a suit which falls within the pro- 
visions of s. 92 and the plaintiffs could not have instituted the 
same without the sanction of the Advocate-General. The 
only question raised by the learned Advocate-General was 
whether any further sanction was necessary previous to the 
amendment of the plaint and the additition of a new defen- 
dant. He also contended that the third defendant had waived 
the objection if valid, and put in certain correspondence 
previous tothe amendment in support of his contention. 
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0. 0. J. As to the first point, if we turn in the first instance to the 
1911 English practice, it is quite clear that the previous sanction 
~~ ofthe Attorney General is necessary before an amendment 

Asoo could be made in an action instituted by relators in respect of 
RzuMaN public charitable properties. 

Gist In Attorney General v. The Ironmongers’ Company (1) it was 
Hsranr held that a relator’s action is the action of the Attorney 
dd General, the Master of the Rolls at the end of the case remark- 
= ing that he did not know anything more important to the 

general interest of charities and of the public so far as it was 
interested in charities than that the\authority and discretion 
of the Attorney. General in all these proceedings should be 
maintained perfectly unbroken, unfettehed and unbiassed. 

In Attorney General v. Fellows(2), the Lord Chancellor said 
that an amendment could not be permitte without the sanc. 
tion of the Attorney General. If it were, the wholeinformation __ 
except the introduction might be changedjzed 10940 p09% 
that case was to take the information off Sy} jo yuompuowe 

The Indian authorities seem to paint} yeu 12019 oqinb st 4 
object of providing that in charity board wortpaoo ¥ St i 
of the Advocate-General shouid be «29, QUUDST ARAD ar 
the institution of the suit is to save | ynured) epe ATM SRG 
and vexatious actions at the instancegyeyq sepeyi7ad INO 
The Advocate-General considers the facts piaced b, 
andif he finds that the proposed suit isa necessary or à- , 
one, he sanctions the same. If after he has exercised’ 
discretion and authorized a suit of a particular nature, praying 
for particular specified reliefs against particular parties, the 
relators are permitted to change the nature of the suit and 
pray for reliefs not contemplated at the time of the institution 
of the suit and that against parties other than parties against 
whom the Advocate-General has sanctioned the suit, the 
safeguard provided by s. 92 of the Civil Procedure Code would 
be wholly defeated and the effect of the.section would be prac- 
tically nugatory. 

In Sayad Hussein v. the Collector of Kaira (3) a Division 
Bench of our Court held that when sanction was given to the 
institution of a suit under s. 539 of the Code of Civil Procedure, 
Act XIV of 1882, which section with some alterations corre- 
sponds with section 92 of the present Code, the suit must be 
limited to matters included in the sanction. The learned 


(1) (1840) 2 Beauv. 813. (8) (1895) I, L, R. 21 Bom, 257, 
(2) (1820) 2 J. & W. 254, 
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Judges held that it was not competent to the Court.to enlarge 
the scope of the suit and grant reliefs other than those included 
in the terms of the sanction. 

That the sanction of, the Advocate-General is a condition 
precedent to the institution of the suit is very clear from the 
wording of the section itself and if any authority is needed for 
furnished by the decision of the Allahabad High Court 

























ent to the institution of the suit, 
ually a condition precedent to the 
t, more especially if by the amend- 
rties are added to the suit and other 
inst such added parties. 

ne 1909 the Advocate-General gave his 
ution of “this suit” which was the suit as 
The amendment refers toa cause of action 
er the institution of the suit and the reliefs 
the third defendant are quite distinct from the 
originally against the other defendants. The 
eneral had no opportunity of considering the case 
e third defendant. He has sanctioned no suit against 
hough the third defendant is distinctly and specifically 
ed to in paras 2 and 4 of the plaint as it was originally 
ed, the plaintiffs left him out of the suit. It was only 
en his solicitors wrote and claimed that his client ought to 
e made party to the suit that the plaintiffs consented to 
add him as a party defendant. I see nothing in the corres. 
pondence that could possibly lead me to hold that the third 
defendant has at any time waived his objection which he has 
formulated in his written statement. 

I hold on the first issue that the plaintiffs are not entitled 
to maintain this suit as against the third defendant on the 
ground that no sanction of the Advocate-General was obtained 
previous to his being made a defendantin the suit and previous 
to the amendment of the plaint. 

The suit as against him must be dismissed and the plaintiffs 
will pay all his costs, including costs reserved. 


Suit dismissed. 
Attorneys for the plaintiff: Jamsetji, Rustomji & Devidas. 
Attorneys for the defendant: Edgelow, Gulabchand, Wadia 
& Co. ; and Mirza, Mirza & Mangaldas. 
(1) (1903) I. L, R. 26 All, 162, 
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APPEAL FROM ORIGINAL CIVIL. 
VISHVANATH P. VAIDYA 
v . 


MULRAJ KHATAU* ; 


Lransfer of Property Act (IV of 1882), 8268. 180, 131, 132, 138—Aclio 
—Transfer—Chose in action—Notioe s 
Equitable charge—Money due on Ingur 
























V (the plaintiff) held two policies upo 
different Companies), which had been depo 
for pecuniary liabilities incurred by V fro 
Those liabilities amounted in April 1909 t 
fell due, D committed suicide on the 28th Au 
any of the liabilities. V had, therefore, to depo 
1909 with the creditors against his obligations. 
1909, V gave notice to the agents of the Insurance 
of the policies that he held that policy on D’s life 
advances made by him to D. The agents informed 
before D’s death they had received for registration a d 
of that policy in favour of M (the defendant), The d 
the 13th August 1909. In asnit by V torecover the amount 
from the Company M claimed payment of the money in 
to V. The lower Court dismissed the suit holding that M, w 
legal estate in the policy in virtue of the assignment, had priorit 
YV who had only an equitable charge on the policy. On appeal :— 

Held, (1) that the policy moneys were a debt not secured by hypoth 
tion of property : they did not constitute a debt payable in presenti befor 
the death of the assured buta conditional and contingent debt within th 
meaning of the Transfer of Property Aot, tho contingency being the death 
of the assured and the condition the proof of death and of title to the 
policy. 

(2) That the defendant was, by his assignment, the transferee for consi- 
deration of an actionable claim against the Insurance Company, subject, 
however, to the conditions imposed by the terms of the policy upon his 
transferer and as provided by s, 132 of tlie Act to all other liabilities and 
equities to which hia transferer was subject in respect thereof at the 
date of the transfer. 

(3) That the plaintiff did, by the deposit of the policy andthe obligation 
incurred by him on the security thereof, acquire a charge on the policy 
and the money secured by it, 

Bank of New South Wales v. O'Connor (1); Crossly v. City of Glasgow 
Life Assurance Co. (2) and Spencer v, Clarke(3), followed. 

(4) That under the amended Chapter VII of the Transfer of Property 
Act, the validity of the transfer in no way depended upon the giving of 

*O, C. J. Appeal No. 28 of 1910; (2) (1876) 4 Oh. D. 421 
Suit No, 976 of 1909, (8) (1878) 9 Ch, D, 139. 
(1) (1876) 14 App. Oas, 278, at p, 282, 








VOL, XI. ] THE BOMBAY LAW REPORTER. 


notice to the debtor although notice was necessary to prevent the debtor 
from dealing with the debt to the prejudice of the assignee. 

(5) That transferees under the Act took in order of date and acquired no 
priority by giving notice; the defendant, therefore, could take no advan- 
tage by his notice of the 27th August 1909 to the Company, 

(6) That assuming that V could acquire-a charge by virtue of the deposit 
» the policy, the defendant could only prove title to the policy subject to 
ıt charge, as he was in effect in no better position than his assignor D, 
West of England Bank v. Batchelor (1), followed, 
























isey deposited in 1904 with Vishva- 
a policy ofassurance on his life issued 
cashire Assurance Co. Ltd. (defendant 
nother policy issued by the New York 
way of security for moneys then owing 
amsey to the plaintiff and for the liability 
e plaintiff for Rs. 50,oco and which the 
ereafter incur at fhe request and for the acco- 
warkadas Dharamsey. The last liability so 
or Rs. 75,000 in favour of the Indian Specie Bank. 
as given of this assignment to either of the Insur- 
anies. 
adas Dharamsey committed suicide on the 28th August 
ithout payment to the Bank. The Bank demanded 
ent from the plaintiff,andhebadtomeetit. The policies 
ame due on Dwarkadas Dhan sey’s death. 
ulraj Khatau (defendant No. | \alleged that he was a dona 
e assignee of the policy for valı ible consideration by a deed 
of assignment dated the 11th Augist 1909 of which he gave 
notice to the Insurance Company on the 27th August 1909, a 
day previous to Dwarkadas Dharamsey’s death. The plaintiff 
submitted that the assignment was bad in law and made in 
fraud of the plaintiff’s rights and was void and inoperative and 
not binding on the plaintiff. 

The first defendant brought money in Court and got dis- 
charge on payment of costs out of insurance moneys. The 
second defendant contended inter alia that the assignment 
was not bad in law: that when it was executed he had no 
notice or knowledge of any right orclaim by the plaintiff under 
the policy; that he inquired for the said policies and asked 
Dwarkadas Dharamsey to hand them over to him but the latter 
assured the second defendant that they were lost or mislaid, 
which assurance the defendant’s solicitors believed and accept- 


— o 


(1) (1882) 51 L, J, Ch, 199, 
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O. O. J. ed; that the deposit with the plaintiff even if made as alleged 
1911 by the plaintiff did not and could not transfer to the plaintiff any 
—~ Tight to the moneys. The second defendant counterclaimed 
Visaya- that the transfer to him was dona fide for valuable consideration 

p Kooi and that he was entitled to the moneys. 
T. The action was tried by Macleod J. (12 Bom. L. R. 
Morras who dismissed the suit holding that by the assignment 
Kuarav got a legal estate in the policy which gave him pri 
~ ě the plaintiff who only had an equital 
The plaintiff appealed. 


Shorti with Bahadurji aid Vaidya, 
Raikes with Sirangman, Inverarity a 
respondent. 























Shortt.—It is the defendant’s contentio 
governed by s. 130 of the Transfer of Prope 
plaintiff gets nothing. We contend that this 
actionable claim. Our claim, whatever it is, is 
funds of the Company and as’such it is exclu 
definition of ‘actionable claim’ given ins. 3 of th 
of Property Act: see Zalby v. Official Receiver 
actionable claim may or may not be a present claini 

. itis not a beneficial interest. 

A charge may be created even on book debts. In 
same way the charge created in this policy is good. 
samé law governs in India: see Ghose on Mortgage, 
177; Bansidhar v. Sant Lal(2); Misri Lal v. Mozhar Hos 
sain(3); Palaniappa v. Lakshmanan(4); Buldeo Parshad Sahu 
v. A. B. Miller (5). The liability here was not a debt: see 
Gour’s Transfer of Property Act, p. 53. For definition of ` 
debt, see the Judicature Act, s. 25 (6). Even if it is a debt 
the assignment is subject to all equities against the transferor: 
see s. 132. It refers to al} the liabilities and equities in favour 
of the appellant. 

The Judge in the lower Court errs in making distinction 
between legal and equitable estate. Such a distinction does 
not govern in India: Webb vy. Macpherson(®); Gokul Dass y. 
Eastern Mortgage and Agency Company O). 

As to priorities the only rule recognized in India is that of 
s. 48 of the Registration Act. 








(1) (1888) 13 App. Cas. 523. (5) (1904) I. L. R. 31 Gal. 667, 
(2) (1887) 1. L, R. 10 All. 133, (6) (1903) 1, L. R. # Cal. 57, 
(3) (1886) I. L. R. 18 Cal, 262, (7) (1905) I, L, R. 33 Cal, 410, 


(4) (1892) I. L. R16 Mad, 429, 
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As to what could be assigned, see Torkington v. Magee 0). 
Section 25 (7) of the Judicature Act gives merely a machi- 
nery and creates no rights. l 
The next point is whether there was consideration. The 
giving of security may have for its consideration forbearance 
to sue. But that is not a valuable consideration. The test is, 
if the defendant had Rs. 340,000 in his-hand, would he have 
parted with it at the tim and for the kind of security he got 
by these assignments. ven ifhe did he took the assignments 
subject to all equitief against Dwarkadas: see Mangles v. 
Disxton(2). 
As to constructive notice, the questionis whether the defend- 
ant was negligent jf his transaction. From the very beginning 
he ought to hay looked at this transaction with suspicion. 
f Policy is th only document and that document is the very 
life of the trafisaction: see Spencer v. Clarke (8). 
Su It is di cult to realize what the other side means by 
transfer.” S That word is not defined in the Transfer of Pro- 
Buť the last portion of s. 130 indicates that it 
means Æhsolute transfer without reserving any sort of right. 
for further inquiry the defendant ought to have 
rtised which the defendant did not do. He did not wait 
get the duplicate or even the certified copy: see Hewitt 
“oosemore(4). In The West of England Bank v. Batchelor) 
a is laid down that the absence of policy with the assignor is 
AMT iotice to the whole world. Zn re Weniger’s Policy( is in 
su See also Newman v. Newman, Oliver v. Hin- 













on(8); see the Contract Act, ss. 172 and.174. 


( Raikes for the respondent—We have to consider (1) the 
effects of deposit, (2) assignment, and (3) the question of notice. 
We say that even if we had notice we would succeed. This 
policy is an actionable claim and comes under the last halfofs. 3 
of the Transfer of Property Act. It is not a present debt. 

-© The policy as worded does not create a charge on moveable 
‘| property of the Company. All the policies are not similarly 

\ worded. But a policy is a chose in action. See Zn re Moore(9); 
and In re Weniger’s Policy (6). 
This is not a debt. There is no debtor here. At the time of 


t 
i 
\ 
Í 





(1) [1902] 2 K. B. 427 at p. 429, (6) [1910] 2 Ch, 291. 

(2) (1852) 3 H. L. C. 702, * (7) (1885) 28 Ch, D. 674, 
(3) (2878) F Ch, D. 187. (8) [1899] 2 Ch. 264, 

(4) (1851) 9 Hare 449. (9) (1878) 8 Ch, D, 519, 


(5) (1882) 51 L, J. Oh, 299, 
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594. 
O. 0. J. the deposit there was not an existing debt. It is aco 
1911 beneficial interest. : 
-~ In India we do not know of hypothecation. In Eng 
Visava4- means pledge of moveable property without possess 
p Vv, x., dis not mortgage. ` 
S a This policy may be a good chabge on the property 
Morras Company in England. See Fisher o Mortgage, 8. 4. 
Kurav  thecation is appropriation of property for the dischar 


. debt in the security. 


, us. Ifthe plaintiff is a pawnee what is pawned is a mere 










This is beneficial.interest and not a 
pany’s Act of 1862,8. 38; Inre Acci 
Company (1), 

If this is an actionable claim, s. 130 of tl 
perty Act applies. That section applies to 
is a restrictive section. 

Transfer of Property Act applies to all. trangfets. 
dicature Act does not apply to all transfers. 
does not make even an equitable assignment. 
Brandis’ Sons & Co. v. Dunlop Rubber Company (2 
land equitable assignments would not be affected. % 
deposit is not a transfer and it therefore cannot comp 


t. See Englis 


of papers. See Harrold y. Plenty (8); also Blount v. Han 

Delivery of a chose in action does not pass any int 
This may be only a voluntary gift. See Howes v. Tha Prud 
Assurance Co. & Howes (5); Crossley y, City of Glasgow 
Assurance Company (6), 

What the plaintiff had by this deposit was a passive 
to embarass us: Webster v. British Empire Mutual 
Assurance Company (1). The case of West’ of England | 
v. Batchelor (8) does not decide that the assignee of a | 
gets money. That case merely decides the question of nc 
The case of Newman v. Newman (9) decides rights betwe 
claimant and the Company. In Jn re Weniger’s ‘Polig 
there was no assignment as we haye here. l 

The question here is whether the deposit created anyt 
more than a lien? and if it did create anything more, whe 
the defendant had notice of it? 





(1) (2878) 7 Ch, D, 568, (6) (1876) 4 Ch. D. 421. 

(2) [1905] A, C. 454 at p. 461. ' (7) (1880) 15 Ch. D. 169, 
(3) [1901] 2 Ch, 314, ; (8) (1882) 51 L. J. Ob. 199, 
(4) (1878) 4 Q. B. D. 604. © ° (9) (1885) 28 Oh, D. 674 


(5) (1883) 49 L, T, 193. (10) [1910] 2 Ch, 293, 
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undef it, it is held that equuable mortgages wdi be created. O. O. J. 
See Lacon v. Liffen (). 1911 
[Scorr C. J. referred to Ex parte Moss (2).] s 
Section 8 of Act of 1882 (Bills of Sales Act) is a very restric- alas 
tive section and says that documents would be void. Fe 
Ifs. 130 is peremptory, ther I am not a transferee but I v. 
have a charge: Tancred v./Delagoa Bay & East Africa Rail- Murnas 
way Co. (8), Burlinson v. 
As to notice, the fact that the policy was not with Dwar- 
kadas was notice to the Mefendant. See Zhe West of England 
Bank v. Batchelor (18), Notice to Company is not compulsory 
even under the Transfet of Property Act. It is intended to pro- 
tect the debtor. See Jn re Weniger’s Policy (14). Mere fact of 
notice to Company’ does not give priority. See Basset v. 
Noseworthy (5). 
As to valuable Aonsideration, see Plumb v. Fluitt (15). The 
ingjiv. Abraham (16) is no authority for past 
See also Miller v. Sheo Prasad (6). 
(Raikes ci ed, as to lien, Ardeshir v. Syed Sirdar Ali (.) 
Marchai x. Morton Down & Co. (8); Fisher on Mortgage, 
J paras 839 and 840; and Taylor v. Russell (45) 














Question of notice is governed by circumstances of the case. 
Law of notice is embodied in the English Conveyancing Act, 
and in India in the Transfer of Property Act, s. 23. 

[Scorr C. J. referred to In re Sovereign Life Assurance 
Company (9) and Talby v. Official Receiver (1°),] 

Apply here the element of risk referred toin this case, 
Agra Bank v. Barry(11) is decided on special statute in Ireland. 
[Scorr C. J. referred to Rummens v. Hare (12).] 





(1) (1863) 32 L, J. Ob, 25, (9) [1892] 3 Ch. 279. 

(2) (1849) 3 De, Q, & Sm, 599. (10) (1888) 13 App. Oas, 523, 

(3) (1889) 23 Q. B. D. 299atp. 242 (11) (1874) L. R. 7 E. L, 135, 

(4) (1884) 12 Q. B. D. 347, (12) (1876) 1 Ex. D. 171. 

(5) (1678) 2 Wh, & Tu, 156 (7th (13) (1882) 51 L. J. Oh, 199. 
Edn.). (14) [1910] 2 Ob, 291. 

(8) (1883) L L. R. 6 AlL 84, (15) (1791) 2 Austr, 432, 

(7) (1908) 10 Bom, L. R, p, 1161, (16) (1910) 12 Bom, L, R, 1044, 


(8) [1901] 2 EK? B, 829, 
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See also Matthew v. Northern Assurance Company (13); 
Reynolds v. Wright (2); Amis v. Witt (). 
Cur. adv. vult. 


Scort C. J.—In this case th following facts are undisputed. 
he plaintiff held two policies, upon the life of Dwarkadas 





MULRAJ Dharamsey, one in the London\and Lancashire Assurance 


Kuarav Company andthe other in the Ne 








York Assurance Company, 
which had been deposited’ with him py Dwarkadas as security 
for pecuniary liabilities incurred by the plaintiff from time to 
time on behalf of Dwarkadas. , 

Or the the 23rd of April 1909, the pla\intiff was responsible 
upon promissory notes and bills of Dwarķadas to the extent of 
Rs. 75,000 and in July those obligation were renewed. Of 
those a sum of Rs. 50,000 was payable by thie rst of Septem- 
ber and Rs. 25,000 by the zoth of September 1909 to the 

Indian Specie Bank. On the 20th of August rood, the plaintiff 
received notice from the Bank to discharge te obligations 
upon their due dates and was informed that tMe advances 
would not be renewed. On the 28th of August gwatkadas 
committed suicide, and inthe month of September th Diane 
had to deposit security with the Specie Bank ag nst his 
obligations. 

On the 4th of September the plaintiffs attorneys 
notice to the agents of the London and Lancashire Assura 

Company that the plaintiff held policy No. 59656 on the li 

‘of Dwarkadas as security for the advances made to the latter, 
The plaintiff was then informed by the agents that on the 
day before the death of Dwarkadas, they had received for Tegis- 
tration a deed of assignment of that policy in favour of the 
defendant Mulraj Khatau. This deed of assignment was 
dated the 13th August 1909, and under it the defendant claims 
payment of the policy moneys in preference to the plaintiff, 

The suit was filed by the plaintiff against the defendant and 
the Insurance Company to establish his claim to the policy 
money. The Insurance Company were discharged from the 
suit on payment into Court of the moneys secured by the 
policy. 

The defendant claims to be the legal transferee of the policy 
and the moneys secured thereby on the ground that at the 
date of the transfer they were an “ actionable claim” within 


~ (a) (2878) 9 Ch. D. 80. (3) (1863) 33 Boav. 619. 
(2) (1861) 80 L. J. Ch. 883. 
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. the meaning of s. 3 of the Transfer of Property Act, and he con- 
tends that the plaintiff can claim no interestin or charge upon 
the policy moneys by mere deposit of the policies. The 
defendant’s position is challenged by the plaintiff on this 
ground, amongst others, that the policy did not constitute an 
"actionable claim” within the meaning of the statute. It was 
contended on his behalf, first, that there was no debt, and, 
secondly, that if there oh debt, it was secured by bypotheca- 
tion of moveable property, 

In order to determine/these questions, it is necessary to refer 
to the terms of this (policy, The policy provides that in 
consideration of the pfyment of the annual premium thereby 
reserved so long as the assured should be living up to a speci 

. fied date then on th death of the assured and upon such proof 
of death as the diffectors might reasonably require and proof 

e to this policy, the capital funds and property 

of the Compan should be liable to the payment to the exe- 

cutors, admingfstrators or assigns of the assured of the sum of 

. provided that the liability under the policy should 

take effeg#and be satisfied exclusively out of the capital funds 

erty of the Company, and that neither the Com- 

r the directors nor the shareholders of the Company 

be under any further or other liability in respect of 

claim or demand under the policy than to pay and contri- 

e to the capital of the Company the amount for the time 

ing unpaid on the shares in such capital. 

Policies of assurance in similar form have on several occa- 

‘gus been the subject of judicial decision. It has been held by 
‘Barge Jessel in Matthew v. Northern Assurance Company() 

5 »nsurance Company is a debtor in respect of policy 

d ped by a policy in this form. We, therefore, hold 

7 to the policy moneys isa debt within the 
{the Transfer of Property Act. Isit then 
ae. ‘oothecation of moveable property? That 
point has aise - “led in England. In ln re State Fire 
Insurance Company(2) anu ~. +e Sovereign Life Assurance Com 
pany(8) it has been held that provisions such as those above 
set out do not constitute a charge upon the property of the 
Company. 
We, therefore, hold that the policy moneysare a debt not 
secured by hypothecation of property. They do not consti- 
(1) (2878)9 Ch’ D. 80. (3) [1892] 8 Ch. 279. 
(2) (2863) 1 De G, J. & 8, 634. 
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O. 0. J. tute a debt payable in presenti before the death of the „assured 
1911 Puta conditional and contingent debt within the meaning of 
ÙS the statute, the.contingency being the death of the assured and 

Visuya- the condition, the proof of death and of title to the policy. 

p en It was next contended on behalf of the plaintiff that the 

"py. _ defendant by his assignment of the 1 3th August was not an 

Muras assignee for valuable consideration nd as a volunteer was in 

Kuatav no better position as against the plaintiff than his assignor. 

Scot G.y, It is, however, undisputed that th defendant was, at the 
— beginning of June, a creditor of Dwar zadas to the-extent of 

nearly a lac of rupees, and on the 8th f June had paid to him 
‘a further sum of Rs. 50,000-on short loai for two days. The 
money was not re-paid and the defendani\ in consequence put 
pressure upon Dwarkadas through his solNgitor as a result of: 
which Dwarkadas saw the defendant on the \yoth of June and 
promised to give him life policies to the exte tof a-lac and 
ten thousand rupees as security and said that h would hand 
over the policies to the defendant’s solicitors, t once. He 
did in fact hand over four policies of the value o PNAS- 60,0003 
but failed to hand over the policy in question in thi suit and 
‘one of the New York Life Assurance Company. Th assign- 
ment of the 13th of August was effected in consequeyice of 
his undertaking to hand over policies as security for the xist- 
ing debts. 

Under these circumstances we feel no doubt that the assi 
ment was not voluntary but for consideration. If authority 
needed we may refer to Leask v. Scott). 

The defendant is, therefore, by his assignment the transferee 
for consideration of an actionable claim against the Insurance 
Company, subject, however, to the conditions imposed by 
the terms of the policy upon his transferer, and as provided by 
s. 132 to all other liabilities and equities to which his trans- |` 
ferer was subject in respect thereof at the date of the transfer. . 

We will now consider the position of the plaintiff which is 
attacked by the defendant, on the ground that because s. 130 
provides that the transfer of an actionable claim shall be effect- 
ed only by the execution of an instrument in writing signed 
by the transferer or his agent, the plaintiff acquires no claim to 
the policy moneys by virtue of the deposit. The words of s. 130 
which are relied upon, are similar to the wordsins. 54 ands. 39, 
which provide that the transfers by way of sale og mortgage Gan! 
be effected only by registered instrument in the case of trans- 


(1) (1877) 2 Q. B. D. 376, 
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actions exceeding Rs. 100 in value. The existence of these pro- 
visions, however, does not interfere with the creation of 
charges upon immoveable property as is clear from the terms 
of s. roo. Thereis, therefore, no reason to suppose that the 
words relied upon in s. 130 were intended to prohibit the 
creation of charges upon securities for money, or other docu- 
ments of title not covered bys. 137. To use the words of 
Lord Macnaghten in the Bank of New South Wales v. 
O’Connor(1), “it isa well-established rule of equity that a 
deposit of a document ¢f title without either writing or a 
word of mouth will crgate in equity a charge upon the pro- 
perty to which the dogument relates to the extent of the inter- 
est of the person whfo takes the deposit. In the absence of 
consent that chargé can only be displaced by actual pay- 
ment of the amougnt secured.” 

The cases of ossley v. City of Glasgow Life Assurance Com- 
pany (2) and Spdncer v. Clarke(®) illustrate the application of 
this rule to pofficies of life assurance. 
ore, hold that the plaintiff did by the deposit of 
and the obligation incurred by him on the security 
acquire a charge upon the policy and the money 
by it. 
oes not appear to have been disputed in the Court helow 
he occupied this position. His claim was, however, re- 
ted on the ground that the defendant by virtue of his assign- 
ent in writing executed by Dwarkadas acquired a legal estate 
in the policy moneys which must prevail over the equitable 
interest of the plaintiff, unless it could be shown that the de- 
fendant had taken his assignment with notice of the plaintiff's 
charge. 

Wee also contended that the defendant by giving notice to 
thes® pany of his assignment on the 27th of August 1909 

















© $ Spriority over the plaintiff’s charge. 


-y EY ‘dof the expression * legal estate” in connection with 
$ 4S 2 executed in favour of the defendant loses sight of 
Bag: Xu this case we are concerned with the law re- 
ws fer of actionable claims, or what in England 

S \gnment of choses in action, and not with 


\ 


a 


th œ% ardinglegaland equitable estatesin land. It 
is om con. “nsofa transfer ofan actionable claim that 


the tran. ‘takes». “ect to the equities to which the tranferer 


(1) (2889) 14 Cas. 273 aby 282. (3){1878) 9 Ob. D. 137. 
(2) (1876)4 OQ. =. 421. ONES Ste 
R 76 N 


EN 
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O. ©. J. wassubject in respect thereofat the date of the transfer. It is the 
1911 Same in England in the assignment of choses in action—subject 
~~ to the acquisition of priority by notice which we will shortly 

Vissva- consider. The result is that (subject-to the question of notice) 
NATH equitable rights cannot be overridden and transferees stand in 

P. VAIDYA the same position inter se as possessors of equitable rights 

fares upon property of the nature of real estate. The closeness of 
Kuarau this parallel isillustrated by the case of In re Morgan, Pillgrem 
Scott G. J. Y- Pillgrem (3) where Sir George Jessel said of the depositee of 
— a trust lease with whom it had been deposited for his own pur- 
poses by a trustee who had renewed it (n his own name: “ He 
was, therefore, a purchaser without nothge, who did not get 
the legal title, therefore he must take the\lease subject to prior 
equities, that is, to the trust on which it held.” Chapter 
VIII of the Transfer of Property Act does not exactly repro- 
duce the English Law. 


In England “ where several successive assi 














` only upon the beneficial interest left in the assigno 
prior assignments ; but an assignee who takes withou 
of.any prior assignment may secure his own assign 
giving notice to the debtor, and thereby obtain priori 
the prior assignee who has neglected to give notice.” ( 
on Contracts, 4th Edition, p. 832). Chapter VIII of the Trans 
of Property Act, as amended by Act II of rgoo, contains n 
provision allowing a transferee giving notice to obtain priority 
over a previous transferee who has failed to give notice. 
Under the Act, prior to the amendment, s, 131 provided that 
no transfer of any debt should have any operation against the 
debtor unless express notice of the transfer was given to him, 
unless he was otherwise aware of such transfer; and on re- 
ceiving such notice the debtor was bound by s. 133 to give 
effect to the transfer. The validity of a transfer thus depended 
entirely upon the giving of notice. Therefore, the person who 
gave no notice acquired no interest in the debt. These provi- 
sions went much further than the English law by which an 
assignment is good as between assignor and assignee although 
notice may not have been givento the debtor. As the law 
stands under the amended Indian Act the validity of the 
transfer in no way depends upon the giving of notice to the 
debtor although notice is necessary to prevent the -debtor from 


(1) (1881) 18 Ch. D. 92. 
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dealing with the debt to the prejudice of the assignee. The 
English’ rule which permits an assignee to obtain priority 
over earlier assignees by giving notice no longer finds any 
counterpart in the Act. It is ‘suggested in a well-known 
commentary (2) that the reason of the omission is that since 
the transfer is complete and effectual on the execution of the 
instrument the assignor has nothing left to assign and the 
possibility of a second assignment to another assignee is thus 
excluded. This view, however, does not seem consistent with 
s. 134 which contemplates transfers of debts by way of mort- 
gage and the applicatign of the moneys when recovered first 
in payment of the amgunt secured by the transfer, and then of 
the residue to the trafnsferer or other person entitled to receive 
the same. 


In our opinion/transferees under the Act take in order of 
date and acquire fo priority by giving notice. The defen- 
dant, therefore take no advantage by his notice of the 
1909. 
may be decided upon a consideration of the 
ich party {fulfills the condition of the policy by 
tle thereto. That condition, we think, must be 
iterally as referring to the document known as the 
and not merely to the debt thereby created. An 
rance Company which has issued a policy containing 
ha condition is, we think, entitled to decline to pay 
e policy moneys if the policy is not produced, except 
pon a complete indemnity. This would seem to be soon 
principle and to follow from the decision of the Vice Chan- 
cellor in Bushnan v. Morgan (1), where it was held that an 
Insurance Company was not bound to pay interest upon the 
policy moneys claimed under a lost policy between the date 
at which it would have been payable under the policy and the 
date of an indemnity given by the claimant. 

. This conclusion is not, we think, affected by the decision in 
the case of England v. Lord Tredegar (3), relied upon by the 
respondent’s counsel, as that decision assumed that an Insurance 
Company is a trustee entitled to pay money into Court under 
Trustees Relief Act, a view which was dissented from by 
ue Jessel in the case of Matthew v. Northern Insurance 
r above referred to. 
Jphard and Brown’s Commen- = (1) (1833) 5 Sim. 685. 


„on the Indian Transfer of Pro- (2) (1866) 35 L, J. Oh, 386, 
oy. Act, 7th edn,, p. 468, 
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requested them to issue a duplicate of the sam 
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The liability of an Insurance Company to pay to an incum- 
brancer by deposit of the policy is shown by Crossley v. City 
of Glasgow Life Assurance Company (1). 

Having regard to the importance of the existence of the 
policy itself in all transactions in which use is sought to be 
made of the interest of the assured as a security for the money, 
the condition of the policy is perfectly reasonable and should 
be given effect to. N 

The London and Lancashire Company have from the time 
of the earliest communication which took place betwegn them 
and the defendant Mulraj, and prior to the date of his assign- 
ment, shown the importance they attach to the possession of 
the policy. It is in evidence that Mdassrs. Madhavji, and 
Kamdar, acting nominally on behalf of (Dwarkadas, though 
really on behalf of the defendant, informed \the agents of the 
Company on the 23rd of July 1909 that the ori inal of the policy 


No. 59656 was either displaced or lost and that Dwarkadas 
The agents 
















replied that they would be glad to issue a certi 
the policy on receipt of the enclosed form of inde 
completed by Dwarkadas. The indemnity propos 
the following form :— 

J hereby declare that I have lost my life Policy with the London and 
ashire Life Assurance Company No. for the sum of Rs. ` thatI 
endeavoured to recover it but without success, and that I have not parted 
it by way of sale or deposit but that it has been lost whilst in my own po 
sion, and Itherefore ask the said Company to grant me a certified cop 
thereof I undertaking to deliver up the certified copy to the said Company in 
the event of the original Policy being found or coming to my hands. ` And I 
hereby agree to indemnify and hold the said Company harmless against all 
damages, losses and expenses which they may incur by reason or in conse- 
quence of the loss or non-production of the original Policy and the issue of 
the certified copy in lieu thereof andI make this solemn declaration conscien- 
tiously believing the same to be true and by virtue of the provisions of an 
Act made and passed in the year 1873 intituled " The Indian Oaths Act.” 

Declared and subscribed before me on day of 1908. g 

Justice of the Peace. 

No further communication took place between the defendant 
and the Company’s agents until the 27th of August when 
Messrs. Madhavji and Kamdar forwarded the assignment now 
in question for registration. Upon this the agents wrote ask- 
ing if the policy had been found. To this a reply was received 
that the original of the policy was not found so the deceased 

—————— a it > 


(1) (1876) 4 Ch. D, 421, 


VOL. xti.] THE BOMBAY LAW REPORTER. 607 


tions for the preparation of the indemnity bonds. All the O. C. J. 
documents were prepared and taken to Dwarkadas for execu- 1911 
tion on the 13th August. He executed the assignments but pom 
excused himself from executing the indemnity bonds, as they Vusuva- 
required to be executed befofe a Justice of the Peace and he _ NATH 
said he would get it done. It is admitted, however, that there P. Varpya 
were Justices of the Peace -actually in the same office as yrurpa; 
PO o ner executed nor affirmed the state- Kuarav 
ntained in the ing ; i ici are 
on the 28th of August. flemnity bonds and committed suicide Scott C. J. 


The defendant says 












: ne thought he was secure as soon as he 
got the assignments Qh the 13th without getting duplicate 
policies and that it would have taken a long time to 
get the duplicate fom the Head Offices. This excuse is not 
consistent with tf, knowledge of his solicitors that the London 




























d do that upon receipt of the form of indemnity 
@ied by Dwarkadas. It is difficult to understand 


See T thef defendant thought the assignments were sufficient 
of th nW take them on the 2 3rd of June with the assignments 
© Oiler policies. He says that Dwarkadas had told him he 


harged the policies. It is evident, however, that the 
attached importance to the possession of the policies, 
f that, to the possession of certified copies. 

tter of the agents of the London and Lancashire Com- 
not have lessened in his eyes or those of his solicitors 
prtance ofthe possession of the policies but rather indi- 
he danger which that Company’s experience showed to 
a secret deposit ofthe policy as security for money. To 
st be added the desperate position of Dwarkadas which 
own tothe defendant and the fact that his large in- 
es must have been taken out in order to furnish him 
securities upon which to raise loans. It was hardly 
e that Dwarkadas did not know what had become of 
Policies for large amounts on which he said all premia 
peen paid. Applying the remarks of Fry J. in West of 
nd Bank v. Batchelor, the fact that Dwarkadas did not 
he policies was notice that they were somewhere else 
hat there was a risk of some one having a lien upon them. 
e defendant had determined to learn the truth he could 
p insisted on Dwarkadas affirming the declaration in the 
pmnity bond or on his advertising for the missing policies. 
pefinite refusal on the part of Dwarkadas would have shown 
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the defendant clearly enough that Dwarkadas had pledged 
the policies. 

We cannot doubt that inthe circumstances of the case the 
defendant would not have advanced.any money to Dwarka- 
das on the-assignment of the 3B icy because of the strong 
suspicions aroused from the first Which the subsequent conduct 
of Dwarkadas tended to accentuate. The defendant preferred, 
instead of making further enquirie§ OT pressing for execution 
of the bond and declaration, to mak§ his position if possible 
better by giving notice of the assign ent to the Company. 
The giving of the notice when Dwarka¥!as’ affairs had teached 
the lowest point and without any furth&! communication from 
the Company's agents when taken with DWatkadas unwil- 
lingness to execute the bond-and declarat¥o® appear to’ us : 
indicate a consciousness that the policy ad been pledged. 










but we think he can have had no reasonable do 
held as security by some one to whom Dwarkadas 


Attorneys for appellant: Bhaishankar, Kanga & G 
Attorneys for respondent : Madhavji, Kamdar & Ch 


{ 


x 


VOL. XIIL] THE BOMBAY LAW REPORTER. 


But there is the greatest difference of opinion as to 
what that settlement really was. The plaintiffs say 
that under the settlement they were to hold permanently 
though as later events haye demonstrated at a rent subject to 
revision. The defendant says that under the settlement the 
Kasbatis were to hold unco ditionally at the will of Govern- 
ment. The only possibleAvalue or relevancy, in my opinion, 
of evidence as to the tenue on which the Kasbatis held prior 
to the earliest settleme t, is to indicate the probability one 
the Government of the time would 
he permanence of the holding by the 
fKasbatis could be induced to continue in 
7 understanding but that their tenure was 





















py a voyage of discovery as to what was the 
s facts which are difficult of ascertainment. 
Acts are these: The Kasbatis claimed full pro- 
puts and they undoubtedly were in management of 
e7 This management included a good deal more 
mere collection of revenue and taxes. The Govern- 
Were anxious to impose a settlement which would 
e a fair and certain revenue, encourage cultivation and 
reclamation of waste lands; they were anxious to maintain 
Ader and the security of life and property and thought that 
management by the Kasbatis would be bad both for the develop- 
ment and the security of the country. Accepting those facts, 
a consideration of the evidence as to what followed is in my 
opinion a sufficient and the correct basis for a conclusion. 

The issue briefly put is whether the series of transactions 
between the Government and the Kasbatis discloses a settle- 
ment implying a holding by the Kasbatis absolutely at the 
pleasure of Government or a holding by them of a permanent 
character, provided that the imposed conditions were complied 
with. : It was not alleged by the defendant in the lower Court 
that the conditions imposed had been violated. The defend. 
ant’s case was that the Kasbatis held and hold unreservedly 
at the pleasure of Government. To determine this issue it is 
necessary to examine the documentary evidence comprised in 
the correspondence between Government and their officers 
relating to the settlements; the several settlement paifas ; and 
the petitiong of the Kasbatis. The earliest of these papers 
Exhibit 347 is 4 letter from Mr. Williamson, the Assistant 
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A.C. J. Collector of Ahmedabad, to the Secretary to Government, dated 
1911 3d August 1822. In this letter Mr. Williamson tells what he 
~~ knows of the position of the Kasbatis and their past history 

Sxonurary and describes briefly what-happened after the British took 

or SraTE over the villages. He then suggests an arrangement by which 

Bar ee ar the Kasbatis should surrender sonie of their villages, perma- 
—— nent possession of the others being secured to them. The letter 


runs as follows :— 


























‘The defective state of the records at Viramga Prevents me from ascertain- 
ing tho period when these villages first fell intt the hands of rari as 
there canbe no doubt, this took place many yenrs ¥ 88° and es 
session been uninterrupted, our rules, respecting p 
have confirmed, a continuance of it, i 

Their claims, however, to consideration do not 
good a foundation during the Peshwa’s Government 
soldiers of some property, {amily and charactor, the 
town, acquired n partial influence in the affairsof the 
obtained from the local managers, leases of villages o 
though in granting these leases, nothing further seem 
intended, than hat the villages should remain, under t 
charge of the Kasbatis, and be resnmable, by Government ate 

They likewise obtained the management of a few vi 
voluntary act of the Patels, who, when pressed by the Peshwn’ 
for a larger revenue, than they could afford to pay, gaveup their v 
tothe management of persons who they knew had the means of 
ing them some protection. The arrangement, made on the occass 
by the Kasbatis and Patels for mutual convenience, commonly co 
sisted, in an agreement by which the former became responsible for the 
revenue, 28 Manotidars, and the latter gave them up, a share of the 
produce or some similar consideration, this like all similar transactions 
in these times, generally ended in the stronger party gaining possession 
of the weakers’ rights, and thus the Kasbatis’ infiuence in some parts of 
tho Viramgam Pargana appears to have originated. 

- Previous to, and for a short time after, the farm of the Peshwa’a 
share of Gujrat to the Gaikwar, the Kasbatia seem to have enjoyed the. 
produce of these villages for 25 or 30 yenrs on a revenue, which was in- 
oreased or lowered according to the pleasure of the local managers, but 
in Samvat 1860 they were dispossessed by Babaji Apaji, who demanded 
alarger Jama than they consented to pay, and their interference was 
entirely removed from the villages, until Samvat 1870, when they were 
again restored to them by the Peshwa’s authority. 

Beyond these periods, I have been unable to trace, with any certainty, 
the exact nature of the connection which existed between the villagers 
and the Kasbatis, but the accounts which I have received, lead me to 
think it was of a kind which varied according to circumstances ; the 
villages sometimes remaining in the hands of the one, sometimes in those 
of the other, the Officers of Government paying little attentioneto the matter 
and generally favouring the party, who paid them the highest revenue. 
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Thus by a train of circumstances which, from their undefined nature A, 0. J. 
it is difficult to describe, the Kasbatis have acquireda sort of claim to these 
villages, of which they were found in Possession, when the country was 1911 
delivered over to our Government, ; D 
Bince our authority was tablished at Ahmedabad, the Revenue “rouig 
Bettlements have been made with them, except in instances when they a eee 


refused to pay an adequate Janj, but being men of ignorance, in bad Bat ree 
circumstances, and of vary ixdolent habits, the Kasbatis of Viramgam 2a 
are altogether incompetent 


6 conduot village concerns and this has 
been proved by the result g their late management, which has had the 
effect or impairing the resong ces of several of the villages. 

During a personal visit tf, Viramgam this season, Mr, Dunlop had the 
ght to his particular notice and for seeing the 
hat would, in all probability, ensue from their re- 
managers” hands, he made arrangements to keep 
being held on short leases which have not quite 
bot charge of Government, informing the Kasbatia 
consideration would be submitted to the Honour- 




















villages are of considerable extent and susceptible of 
pment, and, for the reasons [ have endeavoured to ex- 
hot think it would be advisable to entrust them again to 
F folders; indeed, past experience leads me to an opinion that 
tion of this indulgence, instead of ameliorating the condition, might 
he bad cirvamstances of these persons, by making them responsible 
evenue which indolence and want of skill would render them incapa- 
pr paying and thus, to their other misfortunes, would be added, that of 
ebt to Government, 
hey are well aware of the precarious tenure (being merely what may be 
Btyled lease-holders) by which they have held these villages and would be, 
I have every reason to believe, well satisfied by an arrangement that secured 
to them permanent possession of a portion of them, 

The plan, therefore, that I humbly propose, would be to give up to each 
Kasbati one or two (according to the circumstances and claims of the person) 
of the smaller villages on a less Jama than they have hitherto paid; towards 
which their whole attention being devoted, they might succeed in cultivating 
and improving. This would also gratify them by keeping up their name and 
respectability as land-holders, nor perhaps would it be too much to expect, 
that in time it might have the effect of-restoring them to a state of compara- 
tive comfort and prosperity. 

The small amount of the collections that is proposed to be levied on tho 
few villages that might remain in their hands would be a compensation for 
removing their interferenco, from tho rest on which as well as on the former 
a larger revenue would be demandablo. 

Should the above suggestion meet with the approbation of Government, it 
can be carried into exccution at the next season of settlement, when a 
complete statement of the actual resources and capabilities of the villages 
in question being ‘obtained, Government would be enable to select thoso 
which it would $e most desirable to entrust to the charge of the Kasbatis. 
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Government replied on the róth November 1822 ( Exhibit 
348 ) that if a pension for life or number of lives could not be 
agreed to, the arrangement Mr. Williamson proposed should 


Szonnrany be adopted. They said: a . 


or STATE 
V. 
Bar RAJBAI 


I am directed by the Honourable the Governor in Council to aoknowledge 
the receipt of your letter, dated the srd August, proposing an arrangement 
for allowing the Kasbatis inthe Pargana of \Viramgam to retain afew of the 
villages they hold on a small Jama, the otherd\being rosumed by Government. 

and,—Though the plan you have proposed oh compromising might be most 
agreeable to the Kasbatis, the Honourable the (@overnor in Council doubts 
whether it would afford any permanent relief. 

ard.—A pension for any life or number of lives BP be fixed by the Govern- 
ment would at least secure a subsistence to the indivs 
subjects from the evils of this mismanagement and : 
desirable arrangement, 
4th.—If the Kasbatis be willing to accept pensions 
prepared, otherwise theone you have suggested is to bd 

Sth.—Adverting to the hardships to which it is suppos@ 
be exposed, who are left under the management of the Kang 
might be made to induce them to accept deserted villages with & 
tion from the payment of revenue, In this last case some pecun 
being made to the Kasbatis to improve the villages and a mort 
village taken as security for their re-payment without interest, 

6th.—If this plan should not be feasible, one of the others is to be 
at once and you will report the course you may pursue. 


The arrangement made was finally crystallized ina se 
of pattas given to the Kasbatis for nine villages, the remainin 
eight being retained under the management of Governmen 
The next document to be considered therefore is the patta for 
the village of Chharodi. It is dated 17th May 1823 or there- 
abouts. Itis not itself forthcoming but there isin Exhibit 
143 a copy of the patta granted for Vani another of the nine 
villages, and it seems that the jatta for Chharodi was in the 
same terms except as to the rent. This document states that 
Government is pleased to give a patta for seven years and after 
detailing the amount payable by the Kasbatis lays down very 
briefly the other conditions of the settlement. It runs thus:— 

Jobn Hector Cherry, Esq., Collector of Ahmedabad, on behalf of Govern- 
ment, to Malek Dadumiya, inhabitant of Kasbe Viramgam. To wit, Govern- 
ment is pleased to give youa patta for seven years of Moje Vani, taluka 
Daskroi ot the said Pargana; the particulars of the settlement are as 
follows :— 

Rs. 300 for the Fasal of Samvat 1880: the particulars of which ate that 
Ra. 1,101 out of which are deducted Rs, 801 ou accouni of past year’s Jama- 
bandi and the balance according to orders Ra, 30o on acgountof Ijafat. 
Salary of Government Talati, . 
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Ra. 300 for the Fasal of Samvat1881 Ain Jumubandi Rs, 300 according to A. ©. J. 





last year’s orders, iad a ‘iis Bs. 300 
Increase for the year... a te See eee 1911 
——~— 
; Es, 300. SECRETARY 
Res. 300 for the Fasal of 1882 Ain Jamabendi, Bandi Rs. 300 according to op STATE 
last year’s orders, ... Reg. 300, V. 
Increase for the r Bar RAJBAI 







current year 
In Ijafat salary of 
Government ‘Talati 


amvat years 1883, 1884, 1885, and 


1886). In this maaner R ou should. pay to Govern- 
ment in the currency o ents and you should 
make the village prosp yats as usual 


(HelAd wae); yous ew tax. You 
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that agreeably to the sanction conveyed in the letter I have concluded an ar- 
rangement with the Kasbatis of Viramgam by which they are to retain during 
the pleasure of Government nine of the villages: found under their manage- ~~ 
ment when the Pargana fell into our possession.’ 
“J proposed the plan of granting the Kasbatis pensions but they pleaded, r 
anxiously against that measure, which they urged would deprive their fami: 
lies of the respectability and distinctions they had long enjoyed as landholders, 
that persuasions failing I did not conceive4t to be the wish of Government 
to press them further on the subject,” 
“The similarity of their case to that of ty 
presented the decision of Government 
guide to me in fixing the juma to be paj 
of the villages to remnin in their han 
The Juma on which amoun 
Leaving for their mai 
which is nearly 
in possession of 















Kasbatis of Dholka naturally 
claims of those persons, as & 
ormer ; the estimated value 


were they to continue 
timated at Re, 19,100 
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fi l no 
orwarding to Government Mr. Williamson’s letter and lastly A C. J, 


` there is the sanction of G ibi 
š over 3 
ip these teins: ent (Exhibit 390) expressed, 4911 
——~ 


“Tam di 
ultimo ce miele ‘he receipt of your letter dated the 23rd SECRETARY 
proses of yout fir you that the Hgnourable the Governor in Council ap- or Srats 
batis of ate a Assistant havingf concluded an agreement with the Kas- v. 
iramgam by which they : : - Bar RAJBAI 
ment nine of the vill P e to retain during the pleasure of Govern 
i ages toud under their management when the Pargana 


fell into our possessi 
Samvat,” lois the rrangement having effect from the year 1880 


* The Honourable the Gov 
ance of 20 per cent. to the 
having been taken from 1 


Mr. Williamson’ 


























nor in Council authorises you to-make an allow- 
asbatis in consideration of the principal villages 
79.” 
original proposal was that the Kasbatis 
nent possession of a portion of the villages 
ed that on failure to make an arrangement 
volving the surrender of all the villages the 
jamson suggested should be adopted. The pen- 
ment was not or could not be brought about. So 
the arrangement intended to be made was that 
‘vy Mr. Williamson, namely, that the Kasbatis were 
nder certain villages and retain the rest permanently. 
nly words in the patta which go against the conclusion 
this was the arrangement actually made are these :— 
ou make the village prosperous and hand it over to Govern- 
ent in Samvat 1887.” (A. D., 1830-1). For the words 
later in the patta “ Government will take charge of the same 
and you shall have no claim to it” do not refer to the village 
as a whole but only to mortgaged land which the Kasbatis 
might redeem. But we find Mr. Williamson saying that he 
had concluded an arrangement by which the ‘Kasbatis are to 
retain nine villages, “during the pleasure of Government.” 
What did he mean? It is to my mind very difficult to suppose 
that the Kasbatis, who strenuously claimed seventeen; villages, 
would agree to be deprived of the more valuable and to retain 
the remginder unconditionally at the pleasure of Government. 
*The Government had assentél to a reduction in the rent of 
the villages left with the Kasbatis such that the profit that 
they were to receive from the nine, was estimated to be about 
what they formerly received from all the seventeen. This 
indicates recognition rather that their claim was permanent 
- than temporary. It is also very difficult to credit the Govern- 
ment with the sardonic humour of the transaction, if they 
exhorted the Kasbatis to “make prosperous” the villages 


for pensions 
plan Mr. Wi 
sion arrang 
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Bar ERN mean absolutely and unconditi 
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‘in order that after seyen\years—a short enough period 5 
which to bring prosperity int being—it should be een’ 
at the discretion of Governmen{to continue the villages wi 

ander their own management. 

f Government” are said to 

nally at the will of Govern- 

ible of another meaning, 
nore in accordance with 
used them; and more 
led to theiruse. They 
1c Sovereign Power 
iherefore imply sub- 
rbitrary and final 
by the subjects 
the Sovereign. 
atis managed 
` or implied, 
ign would, 
nt. This 






















The words “ during the pleasure 


ment. But I think they are susce 
as natural to the words themselves : 
-the expressed intention of him wl 
appropriate to the circumstances which 
were used by the representative of f 
in relation to subjects of that Power and 
jection; but not I think-subjection to an 
extinction of the rights strenuously claimed 
and to a considerable extent acknowledged b 
They seem to me to imply, that unless the Ka 


proposed that they should have permanent possessi 
portion of the villages and also in the mind of the G 
ment who agreed -to accept the proposal if pensions 
found as a substitute to be impracticable. I cannot belie? 
that the Kasbatis themselves supposed that they were to have 
anything short of permanent possession of the nine villages. 
It has to be remembered that the settlement was a compromise. 
The Kasbatis on the one hand claimed all the seventeen 
villages as their own. The Government on the other realised 
that these claimants were entitled to some consideration, that 
however precarious their tenure they were persons of influence 
and position. The Government were influenced by the know- 
ledge that in settling amewly acquired country it is impolitic 
to scrutinize too closely claims which are at least supported 
by possession; or to exact too rigidly adherence to their own 
wishes. Moreover they could fot have been callous to alf 
instincts of humanity and willing to plunge the Kasbatis into 
poverty and degradation. That they were willing to grant 
pensions demonstrates this. But the traditions and sentiments 
of the Kasbatis were opposed to pensions. They clung to 
the villages as an outward and visible sign of influence and 
position. As Government agreed to allow them to retain 
some of the villages, I'find it impossible to believe they con- 
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. templated such retention as unconditionally at the pleasure A.C. J 
of Government. This conclusion is supported by the circum- 1911 
stance that a clause stating that-at the end of the term the — 
village should be delivered up/fo the Government, was to be SECRETARY 
found in the patta given to a Girasia at the same time (Exhibit oF Sram 
143) and then and since Giragias were looked on as proprietors. Ba B 

Tt is true that so soon afferwards as 1829 the Government eee 
expressed their opinion tlfat a holder similar to the Kasbatis 

. had no right to continue Jn possession after the term of the ` 

settlement (Exhibit 397%, Butitis not clear what were the 

circumstances which Qficited this opinion and other acts and 
pronouncements of fthe Government strikingly confirm the 
conclusion expresseg) that the Kasbatis did not hold uncondi- 
tionally at the plefsure of Government. 

The next settl$nent patta is of 1833 (Exhibit 144) for the 

penod TEIE to 837. This document was drawn up after the 

Kasbatis had cW imed and been refused restoration of the eight 

villages. It scribes in much fuller detail the duties of and 

conditions tached to management by the Kasbatis. It 
ecifically for resumption of the management by 

nent in the following cases :— 

ailure to pay the rent; 

want of good care for the village or spoiling the village ; 

3) giving the village in security to any person. There are 

o other provisions for forfeiture of the management. There 

is no provision for renewal of the patta but it is to be inferred 

from the nature of the management and from the fact that the 

patta was fora term, that renewal was contemplated. This 

inference is supported by both previous and subsequent events, 

by previous events because in 1823 permanent possession by 

the Kasbatis was contemplated: by subsequent events because 

the renewal did in fact take place. It is very unlikely, it 

seems to me, that such a falta would be granted had the 

tenure been unconditionally at the pleasure of Government. 

This conclusion is again strikingly confirmed by what took 

place subsequently. There was .a further settlement in 1838 

for seven years evidenced by paltas similar in terms to those 

given to Girasias who were admittedly proprietors. After 

that the Government claimed to raise the rent. The Kasbatis 

resisted the claim. There can be no doubt that at this time 

they supposed that they held the nine villages permanently 

and claimed to hold them at a fixed rent. This is clear ` 

from their petitions in 1831 (Exhibit 207); 1834 (Exhibit 
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A. ©. J. 433) and again in 1845 (Exhibit 208) and 1848 (Exhibit 
191, 290) What was the attitude of Government and their 
~~ representatives! Here if.ever was the occasion for 

Sucrerany Government to retort “you not only do not hold the villages 

or Star® at a fixed rent, youdo not even hold them permanently. 


i What did they sav? Itseems bat the nine villages were 
a i attached by EREA This Id) to the petition from the 
"  Kasbatis Exhibit 208 dated 14th June 1849- The further a 
velopment of the incident is fully e lained in the EEE 

now refer to. The Collector of Ahmẹędabad wrote (Ex a 

332) a letter dated 8th September 18 In this letter i 

stated briefly the lapse of the earlier patt®&s and the renewe 


grants of pattas. Then he continued :— 





















is being sent for in 
settlement made hy 

ase, ‘Chey refused 
anything I could 


“ These leases have now again lapsed and the Kasb è 
order to enter into fresh settlements declared that the 
Mr, Williamson was permanent and not liable to any inc 
leases on any terms but the original and would not listen 
gay in opposition to their own views of the matter, so I fo 
assert the rights of Government ina stronger manner tha 
done otherwise and refused to renew the leases and admitted 
a consideration of 20 per cent. on the revenue pending the pleasure 
ment.” 

«The produce of some of these villages appears during the time 
being under direct management to be greater than the present estimate and 
the Mamlatdar reports that the estimate for the present ‘season is | in 
consequence of the failure of the late rains last year and not from the exist- 
ence of any permanent cause. I thought therefore that the rentals mig 
bear an increase even if it were only just sufficient to mark the right o 
Government but they would not hear of anything except the settlement for- 
merly made.” : 

“The original leases were granted on a rough estimate of the produce of 
20 per cent. on the rentals of the seventeen villages but this appears,to me to 
have been a temporary consideration and merely as a sort of guide in granting 
them indulgence.” 

“In Mr. Vibart’s time they made a claim upon these villages and were dis- 
tinctly told that it was not good.” 

“ Mr, Jackson in settling with them did not think the estimates warranted 
increase and go left the leases at the same amount as before,” 

“ This long enjoyment of the villages at the same rental has increased their 
real or fancied impression that the original settlement was permanent, which 
it most certainly was not and I think that on the present occasion some 
increase ought to be made be it ever go small. The Kasbatis were in bad 
circumstances but nevertheless it appears to be necessary that the principle 
upon which the settlement was made should be asserted now orit is likely 
to be more difficult of assertion hereafter. I would, therefore, beg to propose 
the following slight increases on the rentals of there villages and in case the 
Kasbatis will not accept thege leases the villages be left under direct manage” 


I should have 
merely to 
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ment as I have now placed them and the Kasbatis allowed merely 20 per cent. A, C J, 
in the revenue.” . . 


“The amounts I proposed are mentioned 4 the statement of the produce 1911 
of these villages herewith forwarded.” De 


“ I propose this settlement under the impression that Government still SECRETARY 






















wish to treat these persons with indu Fence as it is certainly not profitable to °" Srars 
Government, The villages under th¢ management of the Kasbatis have been us 
Bar RasBar 


by no means good and the revenue 
taking them under direct manage 

It appears from this tha 
ernment could if they ch 


\would doubtless be much benefited by 
kont.” 

the Collector thought that Gov- 
ose take the villages under their own 
management and that af a matter of revenue management it 
would be profitable tg do so. But there is nota word to 
Bbatis were to be ‘disabused of their im- 
ad aright to hold permanently. All that 
to indicate to them that the rent was 
iable to revision. There is thenan unsigned 


@nment in which it is said (Exhibit 333) speak- 
Mtlement with the Kasbatis “care appears to have 
to avoid any pledge as to the permanency of the 
ent.” It describes the proposal to enhance the rent 


oses that if the proposed terms should not be accepted 
WY the Kasbatis the village should be taken under direct ma. 
nagement, the Kasbatis being allowed a pension equivalent to 
he profits Mr. Williamson’s settlement leftthem. This draft- 
letter was sent on to Government, with a letter signed by the 
Commissioner in which the latter wrote: (Exhibit 334) “as 
the object is merely to assert the right of raising the rental, 
the increase might be limited to 5 per cent.” Government 
_Teplied as follows ( Exhibit 335.):— 

“T am directed by the Honourable the Governor in Council to acknow- 
ledge the receipt of your letter No, 938 dated the and June last with the cor- 
respondence therewith submitted: relative to the renewal of the leases of 
certain villages held by the Kasbatis of Viramgam inthe Ahmedabad Col- 
leotorate and observe that these Kasbatis do not appear from the former 
proceeding connected with the settlements successively made with them to 
have any valid title to a permanent continuance of the terms on which they 
have hitherto held their villages.” J 

“The proposed increase of 5 per cent, as finally suggested by you on the 
settlement made by Mr. Williamson in 1828 while it would suffice to preserve 
the Government’s right to modify the term would, the Governor in Council 
observes, leavathe Kasbatis as large a profit as they had under Mr, Wil- 

+  liamson’s settlement,” i 
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“The Governor in Council therefore in approving of the above measure 
desires that it be confirmed for.a further period of seven years & distinct re- 
servation being made in the lease ef the right of Government in any sabre 
renewal to raise the rents if circunstances should show it to be expedient. 

“Tf the Kasbatis withhold their as¥ent to this settlement the courge: recom- 
mended in the concluding part of the &¥b para of the draft of the letter from 


your predecessor dated the soth Septomlper 1845 which oe. one Ei = : 
companiments to the letter now acknowledged should J am desir 


be adopted,” 
I cannot gather from these paper 2° 4 whole that Govern- 
e Kasbatis were not in- 


ment or their officers: supposed that t 
tended to have a permanent holding. 
so they failed to express their though 
and certainly acted so as inevitably to le 














tXclearly to each other 
ve on the minds of 
ence of their hold- 
iable to revision. 


A year after the Government letter of 24th F 
Kasbatis submitted a petition, Exhibit 290, re 
and protesting against signing a Kabulayat admi 
of Government to enhance the rent. Govern 
through their officers that they adhered to their or 
ruary 1847 and added “itis not the case, that an 
should always be made at the time of the fresh Jamtgbandi, 
still whatever rates be fixed at the time of settlement in. 
accordance with the Jamabandi practice the same should be 
agreed to. Hence there is no reason for entertaining any fear 
in writing a clause to that effect in the Kabulayat.” (See en 
of Exhibit 290). Implication at least could hardly make it 
clearer to the Kasbatis that they held permanently at a rent 
liable to revision and it is difficult to imagine that the Govern- 
ment and their officers supposed that the Kasbatis held on a 
less secure tenure. 

The fatia finally evidencing the settlement arrived at after 
this prolonged dispute is Exhibit 259 and is dated 14th Sep- 
tember 1849. It is for seven years Samwat 1901-1907, (1844- 
45 to 1851-2). This patta specifically provides for taking the 
village under Government management in case of 

(1) failure to pay the rent; 

(2) failure on the part of the Kasbatis to conduct them- 
selves well or to manage properly ; 

(3) attachment of the village by creditors. 

In no other case is resumption provided for except in the 
following clause: “ The villageis given on fatta, to you on 
the above terms and after the expiry of the said patta all the 
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sources of income of this village will be looked into and you 
should accept the amount that may be settled and if you will 
- not accept the settlement—Government will take over the 
income.” This paita was signed by the Kasbatis in token of 
acceptance. It is, so far ds thé evidence shows, the earliest 
patta they did sign. It indicdtes in itself clearly enough and 
in the light of the “past ¢yents still more clearly, that the 
settlement was made with {he Kasbatis as permanent holders 
of the management of thefvillage subject to specified (“possibly 
also to some implied”) gfnditions and Hable to revision of 
the rent. The later Agfias do'not throw any fresh light on 
the matter and do @Mot call for detailed discussion. They 
have been carefully fexamined. The other later documents 
put in evidence age largely reports by Government oflicers 
and Resolutions gf Government. They show a good deal of 
variety of opinio as to the tenure on which the Kasbatis 
held the villaggf, In early days that tenure was described 
as “leasehold a misleading word inviting the analogy ol 
English tenyJes and unfortunately so, seeing that the Kasbatis 
held unda a series of settlements the basis of which was a 
on that the Kasbatis held permanently the manage- 
the village, subject to certain conditions. Later, some 
Kasbati villages were resumed; two because of failure 
eirs to deceased holders and one because it was attached 
bW a creditor. It is unnecessary’ to examine the evidence 
dn this point in detail or the proceedings which led in 1897 to 
the issue ofa notice to the holders of Chharodi to quit’ the 
village. The papers are interesting enough but as they amount 
to no more than expressions of opinion by the Government 
and their officers they have no evidentiary value. Unless 
indeed those expressions of opinion favourable to the claims 
of the Kasbatis be taken as admissions and given weight ‘as 
such. It is however in my opinion needless to rely on such 
admissions even if reliance on them could properly be resort- 
ed to. 

To sum up my reasoning; the tenure of the Kasbatis must 
be determined by the circumstances attending the restoration 
to their possession of nine villages, and the subsequent nego- 
tiations and agreements between them and the Government. 
The initial circumstances suggest very clearly that the restora- 
tion was not of a temporary, but of a permanent character, 
But there dre words in the earliest of the fattas, which literally 
interpreted would mean that the restoration was of a purely 
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temporary character. Nevertheless these words are easily 
capable of a different interpretation and a different interpreta- 
tion is indicated by the circumstances in which they were used. 

The subsequent events show With ‘perfect clearness, that the 
Kasbatis understood that the restoration was permanent, and 
that the Government if they had ny réal doubt as to that, 
matter which is uncertain—never ¥xpressed their doubt to the 
Kasbatis. The latter have continudd to hold for now more 
than 80 years and from the very earlixst period of their hold- 
ing nothing has been said to them or dpe by Government in 
relation to them, to indicate to them th they had anything 
but a permanent holding in the nine villa es, that is until the 
notice to quit was given which has led to (this suit. On the 
other hand much has been said and done to Ķssure the Kasbatis 
that they held permanently. 

I use the word “ permanent” throughout as 
the word “temporary”, and not in the sense o 
for, it is perfectly clear that though the Kasbatis 
nently, in the sense which I mean, they did not h 














ontrasted with 
“ perpetual ” 


the existence of this power, to resume the villages, 1 
conditions imposed were not fulfilled. One of these conditions 
has consistently been that the Kasbatis should not alien&é 
their interest in the management of the villages. Besides th 
and other expressed conditions, there may have been others, 
which were only implied. And it is this possibility which led 
the Advocate General, in appeal, to advance a contention, 
which had never been advanced in the Court below. He said, 
even if we assume that the holding was permanent, yet the 
evidence shows beyond doubt that it was to be permanent 
only with the Kasbatis; that they were left in management of 


‘the villages for their maintenance and the support of their 


dignity ; and that it cannot possibly have been the intention 
of Government, or part of the terms on which the villages 
were restored to their management, that they should ever pass 
away from the Kasbatis. And he says, the moment that the 
management iscontinued to female heirs—and the plaintiffs 
are female heirs—there arises the possibility of the villages 


passing into the hands of those who are not Kasbatis. The 


solution of the difficulty here suggested depends upon deter- 
mining whether there was an implied condition that the 


Villages should not descend to females, or, if females were 
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allowed to hold, to their heirs or descendants who might not 
be Kasbatis. The existence or non-existence of such an im- 
plied condition can only be determined by -a scrutiny of evi- 
dence adduced for the iad of proving or disproving such a 
condition. And the eviden¢e adduced in the lower Court was 
not directed to that object/ In that Court the attitude taken 
and throughout maintaingd by the defendant was, not that 
they had a right to put An end to the possession of the plain- 
tiffs, because of the fhreach of some condition on which the 
Kasbatis held the villAge, but that they’had an absolute, un- 
conditional right to But an end to their possession. 

On the case so p¥esented, the defendant has failed and it 
seems to me that fre ought not now to determine this suit on 
a contention nevgy raised in the Court below, and one to which 


the adducing offevidence has never been directed. And there- 
fore I-do not 


as to whet 












ance aa rt the evidence, which is on the record does or 
© to establish such a condition. 

Pa ay ve now heard counsel as to what decree should 
ene from the judgment delivered. In any event there 
: ea declaration that the plaintiff is entitled to continue 
10 Mhossession and management of the village, subject to 
h conditions as have in the past been imposed 

possession or management. It is urged by the 
Honourable the Advocate General that in order to 


a avoid litigation in the furture and that the expense 


and labour already undergone may produce a reasonable result, 
the conditions should be determined in this suit; this seems to 
me to be reasonable and I would remand the case in order 
that the conditions may be determined. In so far as the 
pattas of 1849, 1861 and 1865 agree, there will be no difficulty 
in determining the conditions. Where they differ there will 
be room for discussion. But the chief difficulty will arise in 
determining what, ifany, are the implied conditions and espe» 
cially whether the heirs of the plaintiff will be entitled to 
succeed, Conceivably the evidence might justify the conclusion 
that plaintiff, being a female heir, was not entitled to succeed. 
If so that conclusion will not affect her rights; for it has not 
been established at the stage it ought to have been. Never- 
theless it would or might affect the rights of her successors. 
Before the existing evidence is considered or fresh evidence is 
recorded,the parties should be required to state formally 
what conditions each party asserts or denies. With these 
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A. O. J. observations I would leave the matter to the District Judge 
1911 Who should record any further relevant evidence which may 
~~ be tendered by the parties. A , 

Sgosegrary The District Judge should wit in four months consider the 

or STATE evidence and record findings and turn the record with his 


v. f : 
Bar Raspal findings to this Court. 


aa On remand, the learned District 
to the question—should the plainti 

subject of this suit, be declared subject 
restrictions specified by the defendant in 

Those conditions were as follows :— 

1, “The amount-o£ Jama shall be subject to revist 
and shall be payable in such instalments as may bo fixo 
executed from time to tine, When for any reason suc 
formally executed, they shall be paid according to tho or 
issued in that behalf.” 

2. “In addition to the Jama, local fund cess shall be charg 
be payable with the first instalment of the Juma,” 

3, “The amounts payable to Government should le paid in 

4. “It shall be incumbent on the Kasbatis to pass receipts fo payments 
made by the Rayats in respect of their Khatas in accordance with th practice 
and in the form used in Government villages,” 

5. In case of default in payment by the tenants, application for assigtance 
for recovery should be mado to tho Mamlatdar of the Taluka, Compii 
in other matters affecting their tenants should be made to the Coll 
through the Mamlatdar.” 

6. “The tenants should have the same rights of occupancy as are onjoye 
by occupants of unalienated lands in Government villages, and they should, on 
no account, be oppressed, They should not, however, be allowed to alienate 
their occupancies except with the Kasbatis permission.” 

“4, “Government expressly reserve the right of interfering at all times, 
and in all questions that may arise, between the Kasbati and his tenants,” 

8. “Kasbatis shall entertain ‘Talatis, and shall maintain with their assist- 
ance correct and regular accounts of their income and expenditure from year 
to year. Lf the acoount is found incorrect, a fine of Re.a for every rupee 
kept baok shall be levied from the Kasbatis,”’ 

9, “JIutheerentof any unforseen calumity, deduction from (the) usual 
Jama or suspension of payment will, if Government so please, be allowed to the 
Kasbati, according to the orders that may be passed by Government in this 
behalf from time to timo. And in case any such doduction or suspension is 
allowed to the Kasbati, he shall be bound to grant deduction or suspension as 
the case may be, to his tenants accordingly.” 

10, “Land in their village shall not be alienated to anyone by sale, mort- 
gage or gift, in pasuita or in any other manner whatsoever, and no such 
alienation, (if made), shall in any way be accepted by Government.” 

11, “ The patta is granted to the Kasbati for his maintenance, and it shall 
not be competent to him to transfer it to his surety orany other person what- 
ever, No such transfer, if made, shall be binding on Government, 


a 


















udge addressed himself 
Kasbati holding, the 
the conditions and 
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12, “Tf the village is attached by the process of a Civil Court at the in- 
stance of creditors, it will be resumed if the Government think fit, It will 
similarly be resumed, in case it is attac ed by the Collector for arrears of land 
revenue and other dues payablerby thé Kasbati, and all the revenues shall be 
taken by Government.” 

18. “The Kasbati cannot charge Ahe village with any dobt. Any such debt 
will have to be paid by the Kasba from his own pocket.” 
z e a shall be mad prosperous during the currency of the patta. 
ati shall be responsibfj for the full Jama, oven if the village be not 
prosperous,” 7 
E P make proper arrangements according to custom 
ETa a i and theft and other offences in the villages. In 
Goant E go, the necessary arrangements shall be made by 
at the cost#and expense of the Kasbati.” 


16, The patta shall ; a i 
the Kashati. e liable to be cancelled for any gross misconduct of 


17. The village 
are oppressed, 

18, The Kas 
Government |, 
rent, Incas 
logs they 

















all be resumed, if it is not properly managed or the rayats 


ati should, under no circumstances, induce any occupant of 
nd to migrate to his own village bya promise of levying a lower 
he does so, he shall be liable to Government for throe times the 
Et thereby suffer, 

` patta should not be relinquished without tho permission of the 
ent before its expiry. In caseit is so relinquished, a fine equal to 
* ankde (total amount of dues) shall be recovered. 

Tf the Kasbati does not abide by any of the terms aforesaid the patta 
be concelled, and Government will be in no way liable, 

1. (a) On the holder of the patta dying without leaving an hèit of his body 
faale or female, no collateral heir shall be recognized as successor. 

(b) The right to hold the pattas (subjects to conditions prescribed by Gov- 
ernment) will be goverencd by the rule of lineal primogeniture on the death 
of the holder of the patta for the time being. 

(c) No female heir is entitled to succeed excepting the widow and daughters 
of tho last male holder, and these when allowed to succeed have only a life 
estate in the property so inherited. 

22. Jfa holder being a male shall die without leaving any male or female 
heir of the description recognized above or if a holder being a female shall die, 
the village shall be resumed, 

The learned Judge discussed each of those conditions in the 
light of the fattas as directed ; and came to the conclusion 
that all the conditions and restrictions which the Government 
have thought worth retaining had already been imposed by 
express legislation (viz., the Bombay Land Revenue Code 1879 
andthe Gujarat Talukdars’ Act, 1888), and it was, therefore, 
not necessary to set them out in the decree. 

The case was again heard by Chandavarkar and Heaton JJ. 


Strangman, Advocate General, with R. W. Desai, for the 
appellant. 
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A. O. J. G. K. Parekh, for the respondents. 


1911 HEATON J.—The District \ udge has come to the conclusion 

“~ that no conditions should be stated in the decree, because the 

seta written law makes enough provision for the matter. It would, 

Be he thinks, be superfluous to prescribe conditions. 

BarRassar_ As a result of the discussion in\this Court it 1s, I understand, 

— admitted that Bombay Act VI of 4888 and the provisions of 
the Bombay Land Revenue Code, With the modifications it 
enacts do apply to the Kasbati villag f Chharodi. It isto me 
quite clear that they do, for Kasbatis \@™¢ included oo 
Talukdars (see the definition ins. 2 o Bombay Act VI o 
1888). There was a good deal of discussNg™ #8 tO the ore 
ing of s. 22 of that Act but it is now agreed that it covers = 
case of this village, so the matter needs no osition in i DE 
judgment. It seems therefore that there i%@* written law `: 
applicable to the case and so far the District J 

Now I will deal with the argument that 
superfluous. If the precise relations between the 
and the Kasbati holder are to be fully known and 
ferred to it is necessary to have themclearly stated, 
as it is admitted that the Kasbati does not hold unconWitional- 


















stated in a “patta” or lease or in a settlement register as 
vided by s. 5 of Bombay Act VI of 1888. Here we have 
lease, “‘no patta” and no settlement register. Unless w 
provide for it in our decree the matter will be left at larg 
and will, very probably, provoke continued dispute and litiga- 
tion. Clearly then it is not superfluous to determine the con- 
ditions; and equally clearly it is covenient. Therefore to the 
best of our ability they shall be determined. But in so doing, 
nothing must be decreed which is contrary to or inconsistent 
with the written law. 

The conditions first stated by the defendant are given in the 
judgment of the lower Court. A number are not now pressed; 
others as the result of discussion have been modified and 
agreed to. The remainder have to be dealt with by us. 

Those not now pressed are numbers 5, 7, 8, 9, 14, 15, 16, 18 
and 1g. They will be ommitted. 

Those agreed to are numbers I, 2, 3, 4, 6 and 17. They are 
as set out below: . 

1, The amount of the Jama shall be subject to revision from 
time to time, and shall be payable in such instalments as may 
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be stated in the settlement register. When forany reason 
such settlement register -has not been- prepared, the instal- 
ments shall be payable according to the orders of the Collector 
issued in that behalf. z 

2. In addition to the Jamaf Local Fund Cess shall be charged 
and it shall be payable witl/ the first instalment of the Jama. 


3. The amounts payalffe to Government shall be paid in 
British coin. 










4. The holder shall Keep a correct account of all produce 
brought by the tenapft. of what the holder retains; and of 
what he hands back to the tenant; and on demand by the 
tenant shall give hj , free of charge an extract from such ac- 
count relating to Fre produce of such tenant. 

6. So long is the Bhagbatai system is in force Kasbatis 
shall not levy by way of rent from the tenants more than 
one-third of ff, produce of the dry crops and more than one- 
produce of the irrigated crops. Such proportions 
ted after all customary allowances have been 


s 
condition No. 6 Mr. Gokuldas undertakes to furnish 
a week a list of all the customary deductions. 
Government shall be entitled to resume the village if 
‘ sbati holder for the time being unnecessarily and cap- 
Wfiously evicts the tenants or holders of lands in the village. 
r exacts rack-rents that is to say rents approaching the full 
annual value of the lands, or uses oppressive measures for the 
recovery of rents. 

I will now deal with the disputed conditions: 

Instead of conditions numbered 21 and 22 in the judgment 
of the lower Court the Advocate General proposes the follow- 
ing— 

A The village is impartible. 

2. Subject to condition 4 none but a Viramgaum Kasbati 
can be a holder. 

3- Subject to condition 4 none but the lineal descendant 
of the last holder who is not a widow-holder under condition 
4 can be a holder. 
` 4. If a holder being a male shall die without lineal de- 
scendants but leaving a widow or widows she or they shall be 
during widowhood the holder or holders, 

These are the most contentious conditions and round them 
argument has been most acute. Much of the argument adduced 
for the plaintiff was weakened because it confused two entire- 
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A. 0. 3, iy different things. It failed to distinguish between the 
4911 management and the enjoyment of the village. We are con- 
—~ cerned only with the former. \Except as regards the conditions 

Snorerary protecting the tenants from harsh and oppressive treatment 

or Srare we are not concerned with the intarnal economy of the village; 

BarRa spar DOT has any enquiry regarding iN. been made. We do not 
a know, nor itis necessary to ‘know, into whose hands the 

Ain J. profits of the village ultimately pass, OT how or by whom 
those profits are enjoyed. Resumptio of the management of 
the village is the last penalty for breach of 2 condition. Such 
resumption would not affect the enjoyment of the profits 
except as to their amount, It would R° 2 resumption of: 
management not an eviction from the holdiQ8* What we are 
concerned with therefore is the right to manage the village and 
nothing more. 

It is contended for the plaintiff that this righ 




















is heritable 


and must pass by inheritance in the ordinary w But it is 
a right which carries with it very definite obligati s and the 
penalty for the failure to fulfil the obligations is sumption 


of the management by Government. That penalty 
effective. In order that it may be effective the obh 
imposed must devolve on a known person or persons, 
nised by Government as the manager or managers. 
cannot properly sub-divide these obligations or surrender, thęm 
to others without the consent of Government. The power 
resume must remain a power to resume asa whole, not frac 
tionally: it must remain a power which can be effectively 
exercised by taking the management out ofthe hands of the 
person or persons who are themselves responsible to the 
Government for the management. Partition of the manage- 
ment by the Kasbati holder, with others, or surrender by him 
to any other as of right, would diminish the control of the 
Government over the management and would destroy the 
proper character of the arrangement. 

All this is to be inferred from the qualities peculiar to the 
thing we are considering. 

The correctness of this conclusion is fortified by a considera- 
tion of the evidence in the case. We have a complete histor 
of the right of management, not of Chharodi alone but of ail 
the nine Kasbati villages, from the beginning. Onno occasion 
has the right of management been partitioned; mostly it has 
vested in a single person for each village: sometjmes in two 

‘persons jointly ; never in more than two. 
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The management has always been with a person or two 
- persons recognised by Government as the managers. The 
Government have consistently ¢xercised their power of control 
over the management. Whefe a manager has died the ques- 
tion of continuing the man gement has been brought to the 
notice of the Government and the future arrangements made 
have been with their congont, 
-From the consideratiĝns stated and from the evidence in 
the case I infer that Government are not bound to recognise 
more than one Perso¥ as the holder of the right of management. 
The history of tife case which has been sufficiently dealt 
with in the earlier Bart of this judgment shows that the manage- 
; villages was left with the Kasbatis for their 
maintenance anf the support of their dignity. The intention 
was that the asbatis should be the beneficiaries, not others. 
y this was intended appears from the prohibition, 
m the beginning, against alienation and against 
t by a creditor. The evidence tells us that with 
eption the management has invariably vested in a 
1 @r the widow or the daughter of a Kasbati. 
e exception is this: in 1839 half the village of Liya (one 
e nine villages) was transferred by the Civil Court toa 
sharer of the original holder and this transfer was recog- 
sed by the Revenue Authorities who entered half of the 
Ilage in the name of the co-sharer. This half was again 
transferred by the co-sharer to one Badamia who was not a 
/ Kasbati. Government recognised Badamia’s holding during 
his life, as a matter of grace, not as of right (Exhibit r 56). 
The half of Liya not with Badamia, was in 1874 resumed on 
failure of heirs whom the Government. would recognise (Ex- 
hibit 155). On Badamia’s death about 1879 the half held by 
him was resumed and Government declined to continue it to 
a claimant who represented himself to bė Badamia’s heir. 
The plaintiff’s case derives no support from this exception. 

I infer therefore that Government are not bound to recog: 
nise any one except a male or female Kasbati of Viramgam 
or the widow. of such a Kasbati as the holder of the right of 
management. 

But I am unable to infer any other restrictions on succession. 
Neither the evidence nor the nature of the tight necessarily 
indicates others.. What the Advocate General proposes is in 
effect a scheme of inheritance. It may be asa matter of con- 
venience, preferable to the conditions we propose: but it is 
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A, C. J. vehemently opposed by the plaintiff and we must limit our- 
1911 Selves to such conditions aş are established by the evidence and 
<= circumstances of the case. We cannot go further in order now 

Suorerary to settle by conjecture questions relating to the village of 

or Stats Chharodi which have not ariség and have not been the occa- 

Bar Buspar Sion of settlement in the past th ugh possibly they may arise 
Ss in the future. 
Heaton J. Conditions Nos. ro, 11, 12 and relate to the power of 
the Kasbati holder to alienate the nNgnagement ofthe village 
and the consequences of alienation or indebtedness. Restric- 
tion on alienation isin terms provide Dy s. 31 of Bombay 
Act VI of 1888. We cannot t is said m dify these terms oe 
cause to do so would be to modify the pu 
would in effect be, it is argued, to legislate, 

is that a holder may lawfully alienate. Ifrest 
imposed they must be imposed by law or by con 
ment. Here they are imposed by law and that 
seded the conditions previously imposed by consen 
ment. The law was intended to and did in fact pro 
only restrictions imposed. This is the argument for the 
I admit its force and consider that the condition in its 

form should be stated thus. l 

The Kasbati holder may not alienate the right of manage- 
ment contrary to the provisions of s. 31 of Bombay Act VI 
of 1888. 

But this condition does not exhaust the question in so fa 
as the rights of Government are concerned. We are dealing 
with property of a peculiar character, if property it may 
properly be called. We are concerned with the management 
of the village not with the enjoyment of its profits. 

As has already been explained the management always has 
been and must remain under the control of Government. 
That control would be interfered with if any person other 
than the manager recognised by the Government could, by 
process of a Court or otherwise, step in and take the manage- 
ment out of the hands of the recognised manager. To prevent 
this I would add to the proposed condition these words or 
words to a like effect :— 

, Government are not bound to recognise as manager any 
person or persons whatever who claim the right to manage in 
virtue ofa transfer whether brought about privately or by 
process of a civil Court. 

CHANDAVARKAR J.—I concur. ° 

















VOL, XIIL] THE BOMBAY LAW REPORTER. 


CRIMINAL REVISION, 












Before Sir N. G. Chandavarkar, /Kt,, and Mr, Justice H ayward, 


4 


EMPEROR 
Y 


THAVER/ISSAJI BOREE.* 


Penal Code (Act ALV of 1860) 
servant in the discharge o gel a ae 
cocaine— Officers of Abk 
of 1898), Seos. 366, 967 


—Assaujt— Obstruction to a public 
his duty—Search of a person suspected to have 
ri Department—Criminal Procedure Code (Act V 
s70—Magistra® writing judgment after pronouncing 


e proceotling to search © man whom they auspected of 
e, the accused assaulted first the constable and then the 
could not sevaut 25.4 result of which the man escaped and the complainants 
able under all ch him. The accused was convicted of two offences punish- 
Held ánce” 353 and one offence under s, 186 of the Indian Penal Code :— 
PER pe pab the accused was rightly convioted. 
of ite furiam.—The legality or illegality of a judgment in consequence 
ang © delivery after sentence passed is a question which can only be 
g Hered by the light of the circumstances of each case, 


Ts pa: 2 
Pam accused was convicted of offences punishable under ss. 


ah Jand 186 of the Indian Penal Code. 

the facts were as follows. One Munshi Abdul Kadir, a 
ub-Inspector in the Abkari Police, ordered a constable named 
arashnath Ajodhia, to search a man who hada red handker- 
chief in his hand. On seeing them all ofa sudden the man 
sat down and tbe Sub-Inspector saw him place something 
underneath himself. He then gave order to the sepoy to 
search him, as he suspected that the man had cocaine. At 
this moment, the accused came up ina threatening manner 
and asked the sepoy what he meant by searching “his” man. 
The sepoy showed his belt and said he belonged to the Customs 
Department. The accused thereupon gave hima push with 
his hand and said “ you can’t search him.” The Sub-Inspector 
went forward and told the accused he should not prevent a 
Government sérvant from discharging his duty. The Munshi 
told accused that he himself was a Sub-Inspector in the Excise 
Department and that he would search the man himself and 


or 












*Criminal Application for Revi- Aston, Chief Presidency Magistrate 
sion No, 152 of 1911, from conviction of Bombay. 
gnd sentence recorded by A. H. 8. 
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A. Or. J. raised his sleeves with'a view of so doing. The accused 
1911 showed his fist, and gave t Sub-Inspector a blow with his 
“~ clenched fist on his chest, and shoyed him, and said “ Soover, get 

Haupzror away.” The Sub-Inspector was àpout to fall but recovered 
v, his balance. The man whom he wished to search ran away. 

pas Under these circumstances, the Aecused was convicted of 
— two offences of assaulting two public Ķervants, and sentenced 
to undergo rigorous imprisonments for)" month and four 
months consecutively... He was also co victed of obstructing 
public servants in the discharge of du” putno separate 
sentence was passed. fe 
It appeared that the Magistrate trying 
conclusion of the case, sentences orally. Th 
subsequently written up. 
The accused applied to the High -Court under 
revisional jurisdiction. 
Weldon, instructed by Payne & Co., for the apr orom uorsanb ul 
Nicholson, Public Prosecutor, for the Crown. 4 POpueguoo st 77 


CHANDAVARKAR J.—The petitioner has ho, a 

the Chief Presidency Magistrate of three of jme out 
f . I 199} o8reqosip 

s. 353 of the Indian Penal Code, in that he, aq} JO s1290 esa 
servants, who are Abkari Officers, in OfG.e-arqy tmnnd-—- Ny eG 
from lawfully discharging their duty as such servants and oneat 
under s. 186 of the same Code, in that he voluntarily obstruct- 8 
ed one of the said public servants in the lawful discharge of 
his public functions. 


The facts found by the Magistrate on which this conviction 














im passed, at the 
judgment was 


is founded, and which we accept, are shortly these. Sub-In- N 
spector Munshi Abdul. Kadar of the Abkari Department order- 
ed'a Customs Constable named Parasnath Ajodhia to search a | 


man who had a red handkerchief in his hand and who was found 
in a street, because he thought the man was in possession 
of cocaine without a licence. The petitioner came up just at 
that moment in a threatening manner and asked the Constable 
what he meant by searching his (the petitioner’s) man, as he. 
called him. ‘lhe Constable showed him his belt and told the 
petitioner that he belonged to the Customs Department. The 
petitioner thereupon gave him a push with his hand and said 
to the Constable: “ You cannot search him.” The Sub-In- 
spector, who witnessed all this, then went forward and warned 
the petitioner that he should not prevent a Government ser 
yant from discharging his duty, that he himself was a Sub 
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Inspector in the Excise Departmey 
a T had lawfyfi authority in thatbehalf. He 
thereupon pave ne : N tp search the man. The petitioner 
hischest: shoved ie, ; ae blow with a clenched fist on 
Inspector was about 1 ano Salg  Soover, getaway!” The Sub- 
; ut to fall bit recovered his balance. In the 
meantime, taking advantag A 
the yee "8 hie e of this scuffle, the man whom 
Gto search absconded, with the result 
Abkari Department were not able to 
Auty, which they reasonably believed 
perform in regardto that person under 
Re Abkari Act. 
ofore us, in the first place, that the oflicers 
Aot acting in the discharge of a lawful duty, 
s, because, according to s. 38 of the Bombay 
searches under s. 37 of that Act, shall be made 
with the provisions of the Code of Criminal 
Mand that no search could be made of any person, 
Poblic officer, acting under law, without previously 
panch and conducting a search in the presence of 
hch. To that the simple answer is that there is no 
on in the Code of Criminal Procedure which requires 










BON. 

hen it is argued that the Abkari officers concerned cannot 
he said to have been acting in the discharge of their lawful 
duty, because there is no evidence that they had “ reason to 
believe’ that the person whom they intended to search was 
guilty of any offence against the Abkari or any other Act. 
And in support of that contention the learned counsel for 
the petitioner has referred us to the provisions of s. 49 of the 
Bombay Abkari Act where the words are “ reasonable ground 
of suspicion.” Itis maintained on the authority of Empress 
v. Rango Timaji) that ‘reason to believe” is not the same as 
treason to suspect.” Butin the present case, we must presume, 
from the facts found, that the Abkari officers had “reason to 
believe,” giving that expression the meaning attached to it in 
the ruling cited. The man whom they intended to search 
absconded, taking advantage of the action and conduct of the 
petitioner himself, and it does not lie in the mouth of the 
petitioner after having contributed by his own conduct to his 
escape, to advance the defence that there was no reasonable 


(1) (1882) L L. R, 6Bom, 492, 
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, and that he would search A. Or. J. 
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ground for believing that théyman had cocaine ee a 
licence. “If a man by his own toXfious act withold the as a 
which hi -Austed, every presumption 
by which his case would be manif 7 a Leading aoe 
sume that, if the man had 
nfoundin his possession, 


justified by the discovery made in fac 
was prevented by. the petitioner himsel 

Next, even assuming that the search 
made in the presence of a panch, here agai 
the mouth of the petitioner to advance t 
because there is no reason to assume that the 
have acted illegally, and would have not done 
required them to do, if they had not been obstruc 
ing that the law required them to hold the search 
sence of a panch, here the petitioner by his cond 
gave them time enough for the purpose. The mo 
Constable approached the man suspected, the petitioper 
fered and facilitated his escape. 

It is next urged that the Magistrate wrote his jud 
after he had convicted and sentenced the petitioner; t 
therefore his judgment is illegal; and that the whole trial 
void. Sections 366 and 367 of the Criminal Procedure Cod 
require that the Magistrate should deliver his judgment at the 
time of passing sentence. But the question is whether, if such 
judgment is not written at the time sentence is passed, it 
invalidates the whole trial and amounts to an illegality. 
Whether a judgment written after sentence passed is an ille- 
gality or a mere irregularity must depend upon the circum- 
stances of each case. In the decision of this Court in Queen 
Empress v. Kamthia Girdharia(), relied upon by Mr. Weldon, 
there was not a mere irregularity but illegality. There the 
Magistrate had passed sentence first, then he began to write his 
judgment, but before he could complete it he died. The result was 
that the superior Court had no materials on which to proceed, 
supposing the matter had been taken up in appeal. Therefore 
that decision can be supported upon the grounds just stated. But 
Mr. Weldon relies upon the decisions in Bandanu Aichayya vy. 
Emperor(); and Queen Empress v. Hargobind Singh(3); and 
other decisions to the same effect. But the Calcutta High 





(1) (2899) 1 Bom, L. R. 160. (8) (1892) L L, B. 14 All, 242, 
(2) (1908) LL, R. 27 Mad. 287, 
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Pe a Aren yew in Tilak Chandra Sarkar v. A. On J, 
`- gality of a vad 1 of opinion that the legality or ille- 494) 
EN sie : iow in i consequence, of its delivery after =~ 
the light of the Pe a question which can only be answered by EmrERoR 
in the present a es of each case, and we hold that Te 
trate amounted, if stall fod of the Chief Presidency Magis- renee 
gality. At the same tim fro a mere irregularity, not to an ille- aed 
Chief Presidency Magis’ having regard to the fact that the “ie pon 
&15frate was not bound to write ajudgment —~ 

under ss. 366 and ie 
wise his teacets sas 7, but instead of-that hehadmerely to 
(s. 370, Criminal PAI for the conclusion he had arrived at 

: cedure Code) it is doubtful whether those 





















wever that be, we need not express any 
on that point in the present case, because, 
that the reasons he gives under s. 370 amount 


o the sentence, offences in respect of cocaine must be 
ely dealt with, and this is an offence relating to a search 
ch the Abkari officers wished to make in regard to cocaine. 
‘woe circumstances of the case are such that we do not think 
that the sentence passed by the Magistrate can be regarded as 
too severe. We, therefore, discharge the Rule. 

Rule discharged. 





(1) (1896) I, L. R. 23 Cal, 502, 
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REFERENCE. 


t., and Mr, Justice Hayward. 


THE MUNICIPAL (COMMISSIONER 


Municipal Act (City) (Bom, Act III of 1888), 
house—Notice to abats overcrowding— Owner 


Where the owner of a building lets his roo 
tenants and these cause overcrowding, the not 
8. 379A (2) of the City of Bombay Municipal Ac 
the owner and not to the tenants. 


*Criminal Reference No. 28 of 
1911, made by P. H. Dastur, Second 
Presidency Magistrate of Bombay. 

+The sections run as follows :— 

a79, (1), The owner of a building 
shall, within a period of seven days, 
after receipt of a written notice 
from the Commissioner, sign and 
give a certificate of the following 
particulars with respect to such 
building or any part thereof: 

(a) the total number of rooms in 
the building, 

(b) the length, breadth and height 
of each room, and 

(c) the name of the person to. whom 
he has let the building or each part 
of the building ocoupied as a sepa- 
rate tenement, 

(2) The occupier of a building or 
of any part of a building occupied 
as a separate tenement shall, on like 
notice and within the like period, 
sign and give certificate of the follow- 
ing particulars with respect to such 
building as aforesaid which is in his 
occupation:— ~ 

(a) the total number of persons 
dwelling in the building or any part 
of it, 

(b) the manner of use of each room 
by day and by night, and 

(c) the number, sex and age of the oc- 
cupants of euch room used for sleeping. 

379A, (1). Where it appears to 
the Commissioner, whether froni 


U. 


, MATHURADAS GOK 


_ any room or room” 






















DAS PASTA.* 


c. 919.At—Overerowding of a 
to be served with the nolice. 


NS separately to individual 
ə to abate the same, under 
1888, must be given to 


rnished unders. 379 
t any building or 
therein nsed for 
is overcrowded, 
giano Magis- 


any cortificate fu 
or otherwise, tha 


human habitation 
he may apply toa P. 


and the said Magistrate 
inquiries as he thinks ff 


ing ton days to be prescribed in 
said order, to abate the overcrowding 
thereof by reducing the number of 
lodgers, tenants or other inmates of 
the said building or room or rooms, 
in accordance with the maximum go 
prescribed and to the satisfaction of 
the Commissioner, or may pass such 
other order as he may deem just and 
proper, 

(2) Where the owner of the said 
building has sublet the game, the 
landlord of the lodgers, tenants and 
other actual inmates of the same 
shall, for the purposes of this section, 
‘be deemed to be the. owner of the 
said building. 

(3) Every tenant, lodger or other 
inmate of the same building shall 
vacate on being required by the 
owner so to do in pursuance of any 
order under sub-segtion (1). 

(4) A room used exclusively asa 
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The cubic air space 


The said rooms were let 


question as to on whom the notice of abatement should 
ved was then argued. It was contended for the Munici- 
that the notice should be issued to the owner Mathuradas 
as. “It was urged by Mathuradas’ solicitor that as the 
had sub-let the building to 24 individual tenants the 
should issue to those persons, who were actually res- 
ible for the overcrowding. 

e Magistrate was of opinion that the notices should go 
e tenants and not to Mathuradas. 


His reasons were as 


eems clear, looking to cl. (2) of the section, that when the owner has 
e building, ds is the casehere, the tenants should be given the notice, 
Crawford contends that the words used are ‘sub-let the same’ which 
the whole building and not bits of the building; and as the owner in 
ent case has not sub-let the whole building to one individual, this 
e contends, does not apply to the present case. [ hold, however, that 
the same’ does also refer to the sub-letting of bits of the building and 









elling shall be deemed to be over- 
crowded within the meaning of this 
section when the number of adult 
inmates is such that the amount of 
floor space available for each adult 
inmate is leas than twelve and one- 
half superficial feet, or when the air 
space for each adult inmate is less 
than two hundred and fifty cubic 
feet, two children under ten, years 
of age counting.1s one adult, 

(5) A room not exclusively used 


R 81 





as a dwelling shall be deemed to be 
overcrowded within the meaning of 
this section when the number of 
adult inmates issuch thatthe amount 
of floor space available for each 
adult inmate is less than fifteen 
superficial feet, or when the air space 
for each adult inmate is less than 


-three hundred cubic feet, two ohild- 


ren under ten years of age counting 
as one adult. 
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kaldas owned a building on the Matar- A. Cr. J. 
ombay. The building consisted of two 
rooms on each floor. 
e ground floor was 832 cubic feet, and that Mun. Cour. 
s 798 cubic feet. 
fferent tenants. The total number of adult 
the building was 123. 

al Commissioner of Bombay applied to the 
ency Magistrate of Bombay, under s. 379 A (1) 
of Bombay Municipal Act, 1888, for an order to fix 
um number of persons-to be accommodated in each 
he building and a written notice requiring the owner 
ilding to abate the overcrowding. 

agistrate held the inquiry and found that the maxi- 
umber in each room should be three adults and one 


1911 


wy 
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MATHURA- 


DAS 
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A. Or. J, that notice in this case should be issued to the ten 


to him.” 
1911 
-~ Acceding, however, to Mr. Crawford’sre 
‘Moy. Coun. referred the following question for decision b 
V. 
MATRURA- When the owner of a building has let his, rooms s 
Das tenants and these cause the overcrowding, is the notice] 


= to be given under section 379 (1) of the Bombay Mu 
owner or to the tenants? 
In making the .reference, the Magistrate 
follows :— 

Mr. Crawford’s contention is, that having reference to the woi 
same, clause (2) of this section applies only where the whole buil 
let, and not when the rooms are let separately as in the present 
is, however, no reason to put such a narrow construction on this cl 
think whether the subletting is of the whole building or only ofa 
it, this clause has been specially enacted to include those perso 
actually responsible for the overcrowding, 


The reference was heard. 


Lang, instructed by Crawford, Brown & Co., forthe 
- pality.—The notice of abatement contemplated by s. 
cl. 1, of the City of Bombay Municipal Act, 1888, 
be issued to the owner of the building. Clause 2 of the 
tion is framed to provide for the very common case wher 
owner of the building sub-lets or farms the whole buildi 
a contractor and has no dominion over the building 
The order of the Magistrate requires 21 different not 
issue. Thate this wasnot the intention of the fr 
the Act is clear from the wording of s. 379A, cl. 1. Ins 
cl. ı no matter whether one room is overcrowded or 
room, it is the “owner of the building,” obviously as a 
who is made responsible, i.e.,it does not contem 
number of notices but only one. Clause 2 carries this i 
only making provision for a special case. Why shoul 
suddenly change and contemplate a number of notices. Besides 
this there are practical disadvantages. Suppose, a chawl of 100 
rooms, the Magistrate would have to issue 100 notices and bring 
to Court 100 persons mostly of the mill-hand class. 


Jardine, instructed by Little & Co., for the respondent.— 
Section 379A means to reach the person in actual possession 
of the room or house overcrowded. The preceding s. 379 
makes a distinction between owner and occupies and appor- 
tions certain duties to each, This distinction would be mean- 
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ingless if s. 379A is construed in the way suggested by the A. On J. 
Municipality. Further, in clause 2 the words employedare 4911 
‘landlord’ and ‘lodgers'and not ‘lessees’. It contemplatesa =~ 
house divided into several tengments, each one of which is Mox. Coun, 
who individually is liable to a. V. 


abate the overcrowding whigh he fosters. ner 










Lang, in reply.—Sectiox{ 379 provides for obtaining different 
items ofinformation eithg¢ry from the ‘ owner’ or the ‘ occupier,’ 


Cur. adv. vult. 


CHANDAVA J.—This isa, reference under s. 432 of 
the Code of Zriminal Procedure by the Second Presidency 
Magistrate Bombay. 

The que 


t,and 2 of section 379A of the Bombay Municipal 
of 1888 ) as amended by Bombay Act V of 1905, and. 


hen the owner of a building has let his rooms separately to individual 
d ts, and these cause overcrowding, is the notice, to abate the same, to be 

¥en, under section 379A (1) of the Bombay Municipal Act, IIL of 1888, to 
ae owner or to the tenants?” 


Our answer is, the notice must be to the owner. 
To construe properly clause 2 of section 379A, we must 
f bear in mind what has gone before in clause 1 of the section. 

The latter clause provides (omitting portions which are not 
material here) that “where it appears: to the Commissioner 
that any building or any room or rooms therein used for 
human habitation is overcrowded,” he may apply toa Presi- 
dency Magistrate “to prevent such overcrowding,” and that 

` the Magistrate ‘may, by written order, require the owner of 
the building” to adopt measures (pointed out in the clause ) 
to abate the overcrowding. 

It is obvious from the language of this clause that, whether 
the overcrowding isin the whole of the building or in only 
one room or some rooms of it, the written order must be to 
“the owner of the building.” It is the whole building as one 
undivided entity and its owner asa single person that are 
brought within the operation of the clause.. 
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A. Or. J. Then comes clause (2). It deals with the case of a building 
1911 Sublet. It runs as follws:—“Where the owner of the said build- 
=~ ing has sublet the same, the landlord of the lodgers, tenants, or 

Mox. Oour other actual inmates of the sameshall, for the purposes of this 
v. section, be deemed to be the owner of the said building.” — 

MatuvRA- Here the words are “the said building.” The words “any 
2** room or rooms therein” in clause 1\are studiously excluded. 

Chandavar- Fypressio unius est exclusio alterius. \What is contemplated is 
ar J, cant d ee : 

— the whole building taken as a single un vided entity, not one 
split into parts and sublet in portions. 

The word “owner”, as defined in cla 

Act. means, when read in reference to 

person who receives the rent of the said premises, or Who would 

be entitled to receive the rent thereof, if thy Pemises were 

let.” This definition is wide enough to includ 

building, which, having been let to a tenant 

sublet, is sublet by the tenant, as well as the case 

simply let. In the former case, the tenant who 








e(m) of s. 3 of the 
y premises, ‘the 


law of landlord and tenant, there is no privity of contrat or 
estate betweena lessor anda sub-lessee, unless there is\an 
agreement creating such privity. The clause we are const 
ing recognises no such agreement for its purposes but keep 
to the general law. 

It follows, therefore, that whena building is sublet, the 
lessee who sublets is “the owner of the building”-within the 
meaning of the section. ; 

But what if the proprietor of a building consisting of several 
rooms lets itin parts to several tenants with power to sub- 
let, and each or some of these sublet ? Are these tenants who 
have sublet “owners of the building” within the meaning of 
section 379 A? e 

They are not. The section contemplates a person who is 
owner of the building,” that is to say, of the whole building, 
which tenants of portions who havesublet are not. That is be- 
cause each of them isa tenant receiving rent from his sub-tenant 
in respect of the room or rooms he has sublet. His Tight does 
not cover the whole building, whereas it is the ownership 
of the building as one whole that is meant by the legis- 
lature for the purposes of the section. In thdt case the 
only person “who receives the rent of” the building is its 
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proprietor, who has let it to the tenants with power to A. Or. J. 
sublet. He is, therefore, the only person falling within the 1911 
definition of “owner” and be¢omes liable under clause r of  ~ 














S. 379A. Mow. Cour. 
.. In the present case it seenys to have been urged before the M is 
Magistrate for the person proceeded against as “owner”, that Sats 


he did not come within the section, because the building, to — 

which the complaint of ovfercrowding related, and which consist- Chandavar- 
, ed of 24 rooms, had beenf#sublet” by him to 24 tenants. Thisis — 
- rather a vague defencef’ “Subletting” is by a person who holds 

the property as a Ig@ssee with power to sublet and becomes 
landlord in his turn There is nothing on the record to show 
proceeded against is of that description, 
ke what was said in argument before the 
erespective solicitors of the parties as amount- 
ut that is not so. clear. In any case, if the said 
self lessee of the building and has “sublet” to 24 
s “the owner” who hassublet the building and who 
dlord” of the tenants within the meaning of clause 
g A. If, being such a lessee, he has sublet to 24 
with power to sublet on their part and each or some 
se has or have “sublet”, in the exercise of that power, it 


unless we are to 
* Magistrate by t 
ing to that. 


pointed out above, of no tenant who has sublet can it be 

id that he receives the rent of “the said building” under- 

standing the word as one undivided whole, without any 

reference to any individual room or rooms, on the true con- 
struction of clause 2 read by the light of clause 1 of s. 379A. 

Who then is thcersum-seceiying rent in respect of the whole 

ver . 

} building, and, therefore, “owner, as defined in clause (m) of s. 3 
but the lessee who has sublet? For tnesame reason, if the per- 
son proceeded against is the proprietor ot the building and has 
let each room to a tenant with power to sublet, and the 
tenants, all or some, have sublet, the same result follows and 
he is liable as “owner.” 

His counsel has before us laid stress on what he calls the hard- 
ship that must result from such a construction of the section. 
Whether hardship or no hardship, we must adopt that meaning 
of the Statute which is in accordance with settled canons of 
construction and which does no violence to its language. “No 
doubt great power is given to sanitarygauthorities, the Legis» 
lature thinkmg that it was tolerably certain that they would 
use those powers with discretion, and not tyrannically. We 
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must, therefore, construe those sections and bye-laws. without 
regard to consequences”: pe Bramwell L. J. in Baker v. 
Mayor etc. of Portsmouth (1). And, after all, what is the hard. 





Mon. Cour. ship here ? The owner is to be required to abate the nuisance 


V. 
MATHURA- 
DAS 
Chandarar- 
kar J. 


1911 


vy 
June, 23, 


of overcrowding. He has to pasà the order on to his tenants 
guired by that order. That 


and call upon them to vacate, if req 
is no hardship to him; ifany, it 0n the tenants. But the 
continuance of danger to the public Wealth and sanitation of 
the city arising from overcrowding is} much greater hardship. 
With this answer to the learned Maygistrate’s reference, the 
record and proceedings must be returned\to him for disposal 
of the case accordingly. Costs of this refe¥ence on the respond- 
ent, Mr. Mathuradas Gokaldas. 











Answer accordingly. 


STAMP ACT REFERENCE. 





Before Sir Basil Scott, Kt, Chief Justice, Mr. Justice Russe 
“Mr. Justice Rao. 


cised under appointment by will—Eaecutors devoting money to charity—Sie- 
scriptions gathered by an appeal to public—Declaration of trust as regarcé 
subscription, 


An instrument declaring trusts of certain funds placed in the hands of 
trustees for a charitable purpose was engrossed on a stamp paper of Ra, 15. 
The funds amounting in all to about three lakhs of rupees were derived 
from two sources. A lakh of rupees was the result of appeals for the 
charity ; and was brought in various amounts by different contributors 
who in some instances coupled the amounts with letters expressing their 
wishes with regard to the money. The remaining two lakhs were pro- 
vided by the executors of one A H to whom the sum was bequeathed by 
A H for establishing sucha charity as the executors thought fit, A 
question having arisen whether the stamp was properly valued :— 

Held, (1) that so far as the fund of one lakh was concerned no previous 
disposition had been made in writing of any portion of it and the instru- 
ment recorded by way of declaration of trust the terms of the disposition 
of the fund, and was, therefore, a settlement within the meaning of 5,2 
(24) of the Indian Stamp Aot 1899, and chargeable with duty at eight 
annas per cent, 


(1) (1878) 8 Ex, D, 157. made by E, L, Sale, Superintondent 
*Reference No, 3 of 1911, under offStamps, Bombay. * : 
B. 57 of the Indian Stamp Act, 1899, 
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(2) Thatso far as the two lakhs was concerned the instrument was an A. O. J, 
appointment chargeable with a duty of Rs. 15 under Art, 7, Schedule I of 
the Stamp Act 1899, inasmuch as the provisions of the will amounted to a 1911 
disposition for a charitable purpose of the sum, and the executors in 


appropriating the money were exercising the power of appointment con- In re 
ferred upon them by the will, ; T Boh 


THIS was a reference møde under s. 57 of the Indian Stamp ORPHANAGE 
Act, 1899. 













er 1910, an indenture was executed 
between S. M. Edwardes, Hormasjee Nosherwanjee Vakil and 
Haji Sulleman Abdi] Wahed, whereby a sum of money ag- 
gregating to nearly three lakhs of rupees was settled on an 
orphanage called/ The Abdulla Dawood Bowla Mahomedan 
”; and conveyed the amount to the trustees 
thereby appoinfed. The money collected was derived from the 
following sourghes, 

One Abdulla Haji Dawood Bowla died on the 11th Novem- 
ber T901, Zeaving a will made by him on the 15th July 1901. 
Hormas . Vakil and Haji Sulleman Abdul Wahed were 
s of the will. The will contained, among other things, 


the fo owing :— 


ueath the sum of Bs, two lakhs unto my said trustees upon trust for 
isposal of the same for establishing and maintaining such a charitable 
itution as the acting trustees er trustee of this my will shall in their or 
18 absolute and uncontrolled discretion think fit provided always that if 
uring my lifetime I myself establish any charitable institution this bequest 
shall be deemed to be void to the extent of the amount which shall be spent 
or laid out in respect of such institution though I shall not have expressly 
revoked it by a codicil or other writing.” 

In accordance with the power thus vested in them, the 
executors of the will agreed to devote the sum towards the 
establishment of the orphanage. 

The remainder of the sum was raised by S. M. Edwardes, in 
the following manner. He published an appeal for funds for 
the orphanage in newspapers and addressed letters personal- 
ly to the leading Mahomedan residents of Bombay asking 
for donations. Some of them responded to the appeal by send- 
ing in funds accompanied in some cases by letters addressed 
to S. M. Edwardes. These aggregated to one lakh of rupees. 

The instrument was duly executed on a stamp paper of Rs. 
15 as adeclaration of trust under Article 64 (A) of Schedule I 
to the Indian Stamp Act, 1899. It was presented for registra- 
tion. A 

The Superintendent feeling a doubt, whether proper stamp fee 
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A. 0. J. was-paid upon the instrument, referred the matter to eke 
1911 Court, observing as follows :— 


_— “Tn my opinion the said Instrument is a ‘settlement’ within the meaning of 
In re ° 8.2 (24) of the said Stamp Act as amended by,s. 2 of Act XV of 1904 in that 
ABDULLA itis a non-testamentary disposition in writing of property made for a chari- 
H.D. BOWLA table purpose and that it is accordingly chargeable with stamp duty to the 
ORPHANAGE amount of Rs. 1555 under articole 58 (A).” ; ; 
“Iam advised, however, that even if the aid instrument be regarded as 
merely recording the terms of a disposition of property made for a charitable 
propose, stillinagmuch as {here had not been any previous disposition of the 
said funds or any of them, in writing, in the same\verms as those contained in 

the said instrument, the said instrument is chargeab\le as aforesaid. 
“ The attorneys of the trustees contend.that the aid instrument is merely 
chargeable with duty as a declaration of trust and (pet it is, under the cir- 
cumstances, duly stamped.” 










The reference was heard. 


Strangman, Advocate General, with E. F. Nic olson, Govern- 
ment Solicitor, for the Government. 
Cohen, with Little &.Co., for the trustees. 


Scotr C. J.—The instrument upon which we hiv 
judicate was prepared for the purpose of declaring the t 


poor and destitute female children and waifs of the Mahome 
community in Bombay. The funds amounting to abou 
three lakhs of rupees came into the hands of the trustees 
from two sources. About one lakh was the result of appeals 
by Mr. Edwardes, the Commissioner of Police, for funds 
for a female Mahomedan Orphanage. The rest was provided 
by the executors and trustees of Abdulla Haji Dawood Bowla 
to whom a sum of two lakhs was bequeathed by their testator 
for the establishment and maintenance of such a charitable 
institution as the trustees should in their absolute discretion 
think fit. 

The question of Stamp duty has been argued as relating to 
two distinct matters which for the purposes of duty may be 
dealt with separately under’s. 5 of Act II of 1899. 

Dealing first with the funds resulting from Mr. Edwardes’ 
appeal we are unable to hold that any previous disposition 
has been made in writing of any portion of those funds. It is 
no doubt true that some of the contributions were accompa- . 
nied by letters from the donors expressing their wishes, 
with regard to the funds contributed, but such letters were 
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not in themselves dispositions. The disposition would be 
by delivery of a cheque or money passing the sum contri- 
buted to Mr. Edwardes. We hold, therefore, that the instru- 
ment before us is an instrument recording by way of declara- 
tion of trust the terms of thej disposition of the fund collected 
by Mr. Edwardes. It is thrisa settlement according to the 
definition in s. 2 (24) andfis chargeable with duty on Rs. 
1,03,200 at the rate of eight annas per cent. 

Turning now to the ffinds brought in by the Bowla trustees, 
we hold that the provisions of the will amount to a 
disposition for a charJtable purpose of the two lakhs of rupees 
from which the fundfs in question have accrued. The instru- 
es not to ‘free property’ ( to adopt the 
Court in Massereene and Ferrard v. The 
Inland Revenue ()), but to property already 
eral charitable trust. See Pocock v. Attorney 
he trustees in appropriating the money to the 
trusts decfared by the instrument in question are exercising 
the powe of appointment conferred upon them by the will. 
osition was by the testator by the will and not by 
stees by this instrument. See Bai Motivahu v. Bat 
ubai (8). The instrument gua the Bowla funds is an ap- 
ntment chargeable with a duty of Rs. 15 under Schedule I, 
ticle 7. i 













Answer accordingly. 


] APPELLATE CIVIL. 
i Before Sir Basil Scott, Ki., Chief Justice, and Mr. Justice Batchelor, 


COWASJITEMULJ1 


v. 
KISANDAS TRICAMDAS.* 


Consent decree—Prohibition against partition—Lffect of the clause— Right given 
toons party to grant mirasi of the property on certain terms—Right does not 
enure to the party’s assignes— Suit for partition—Award of joint possession, 


By consent decrees obtained in two redemption suits in 1866, it was 
provided that both parties (i. e. the mortgagors and the mortgagee W. 8.) 


«Second Appeal No. $18 of 1908 D. Q. Medhekar, Subordinate Judge 
from the decision of R. D. Nagarkar, of Haveli, in Civil Suit No. 141 of 1906, 
First Class Sybordinate Judge with (1) [1900] 2 I. R. 138. 

A. P., at Poona, in Appeal No, 209 of ` (2) (1876) 3 Ch. D. 342. 

1907, varying the decree passed by (3) (1897) I. L. R. 21 Bom, 709, 
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AO. J should jointly carry on the management of tho land each being entitled to 
' one-half of the produce and the rent, that the land itself should not be 















1911 partitioned, that W. S. was to be competent to grant a Afirasi lease pro- 
ines vided the Nazrana (present) accepted, was not less than Rs. Soo, and that 
Cowassst tho Masrana should bo divided betwqen the morigagors and W, 8. in the 
Kis eA AB proportion of one-fourth and three-fourths respectively. In 1890, the 


— mortgagors conveyed their rights to WX8. for a valuable consideration 
(Ex. 64),Then, in April 1891, W. 8. depogited Ex. 64by way of equitable 
mortgage with M. & M. In October of the same year, W. B., being then 
indebted to various people, settled the property on his relatives J. & M- 
In 1892, M & M(the equitable mortgageer) sued on the mortgage and ob- 
tained a decree against the property equitably ngortgaged and against W. 8. 
personally. In execution of the decree, the pregperty waa put to sale and 
purchased by H for Rs. 5425 which covered te claim of the equitable 
mortgagees, J & M obstructed H in his attempt t° obtain possession, 
and their obstruction having failed, they filed Mẹ suit against H. The 
suit ended in a decree which declared that as aginst H, J& M YSS 
entitled to the properties and to the possession of tmce™ subject to H’s 
righ to the interest conveyed to -W.S, under Ex, 64, aga subsequently 
purchased by H., and that “the rights of the parties agg thus declared 
must be worked out by amicable settlement between them We? DY means 
of a separate suit.” J, & M. sold their rights to K. (defemgdat No. 1) 
in 1896; and in 1903 K granted a mtrasi lease of the property td D (defen- 
dant No. 2). In 1907, the plaintiffs, the executors of the will of H brought 
a suit against K & D to work out-the rights which accrued to themk under ' 

the decree and to recover by partition a fourth share of the land, \The ' 
lower Court dismissed the suit on the ground that owing to the constgnt 
decrees the plaintiffs were not entitled to partition, On appeal:— 

Held, (1) that under the consent decrees, which until set aside operated 
as an estoppel, the plaintiffs were not entitled to partition. 

Huddersfield Banking Company, Limited v. Henry Lister & Son Limited 
(1), followed, i 

(2) That the plaintiffs were entitled-to joint possession of the land, 
- (3) That K was not entitled, without the plaintiffs’ consent, to grant the 
mirasi lease to D ; which was not binding on the plaintiffs’ share in the land, 


SUIT for partition. 


In 1866, Shekh Sadudin, Mohamad Latiff and Nurunissa 
brought two suits ( Nos. 37 and 38 of 1866 ) to redeem a mort- 
gage executed by an ancestor of theirs in 1807 A. D. The 
two suits were compromised on the roth March 1866, by the 
plaintiffs and William Spiers (defendant ); and consent’decrees - 
were passed in terms of the compromise. The material pro- 
visions in the decrees ( Exs. 57, 58) were as follows :— 

The vahivat of that land . . . should be carried on by both the parties 
together from to-day, and the profits, that is to say, the amount of swamitwa 


which may be received by the lands being let out for cnulti®ation together - 
Se ere ey 
(1) [1895] 2 Ch, 273. 
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with (the profits in respect of) the trees of all kinds, should be divided and 
taken every year by both (but) the land should not be divided. 

If the land mentioned in the above clause is to be given in miras to another 
person the tharav in respect of the nasrana on account of the same should be 
made by Spier Saheb but (he) should not fix the nazrana at less than Rs. Soo 
per bigha. Tho assessment should ‘be fixed at Bs, 5 per bighu per year, The 
assessment should not be fixed at Igas than Rs,5. The plaintiffs should have 
no objection to (Spier) Saheb making a tharav accordingly. 

As to the amount which will be received on the nazrana being fixed as 
written in the above clause out/of the same the plaintiff should take (moneys) 
at four annas in the rupee find the defendant Spier Saheb should take 
at 12 annas in the rupee. 

As to the assessment whj 
given in miras the whole 
year to year. Spier hag 

As to the miras dee 
person the same sho 
object giving (such 
plaintiffs’ objecti 

On the 
















h will be fixed per bigha on the above land being 
Of the same should be taken by the plaintiffs from 
É no connection with the same, 

CO. of the above land to be given (in writing) to another 
d be given in the names of the plaintiffs, if the plaintiffs 
miraspatra (in writing) Spier Saheb should give it, The 
On in that connection shall not at all prevail. 


D, The sale-deed (Ex. 64) made reference to the 
’ rights in the following terms :— 


Fare enjoying the lands up to now according to the terms of the decree. 
cording to that decree, we have a right to take half the produce and after 
\he sale of the property, a right to take one-fourth of the amount realised by 

he sale of the land and the right to receive Rs. 5 per bigha every year, All 
these rights and any other right that we or our heirs may have under the terms 
of the decree are agreed to be sold to you, 


Then, on the 11th April 1891, the sale deed (Ex. 64) was 
deposited by William Spiers by way of equitable mortgage 
with two persons Manekji and Mancherji to secure an advance 
of Rs. 5,000. In October of the same year, W. Spiers being 
then indebted settled the property on his son and daughter-in- 
law, James and Mary Spiers; and made over possession of it 
to them. 

In 1892 Manekji and Mancherji filed a suit (No. 143 of 1892.) 
against W. Spiers, to recover Rs. 5,000 with interest by 
the sale of (inter alia) " the property included in the sale-deed 
of the 25th October 1890” and from the defendant person- 
ally. A decree was passed in that suit in favour of 
Manekji and Mancherji on the 3rd December 1892 against 
the property included in the title-deed deposited with them 
as security and against the defendant personally. In pursu- 
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ance of the above decree Manekji and Mancherji without 
attaching the property “comprised in the sale-deed” of the 
25th October 1890, caused a proclamation to be issued, 
in which after reciting the decree it was announced that “in 
order to give effect to the same by sale of the mortgaged 
property the bailiff of the Court Will sell the right, title and 
interest of the defendant W. Spiers in the immovable pro- 
perty.” The description then follawed of the land in dispute. 
The property was sold and purchased by Hirjibhai Dhanjishaw 
for Rs. 5425 which covered Manekji nd Mancherji’s claim. 
The sale certificate, dated the yth M&rch 1894, which was 
roperty as that of 











W. Spiers. 

When Hirjibhai attempted to obtain posstgssion of the pro- 
perty, he was obstructed by James and MarySppiers, but in the 
proceedings that followed the obstruction wa removed and 
possession of the property was given to Hirjibh 

James and Mary Spiers next filed a suit (No. 9 
which they prayed “ for possession of the whole oM the pro- 
perty or in the event of the defendant being held ent tied to be 
paid out of it the amount awarded by the decree of @ {He gid 
December 1892 that they may be declared entitled to deem 
the property on payment of the amount or (in effect ) that it 
may be declared that the defendant is only entitled to the 
interest in the property conveyed by Shaikh Sadudin and oth®rs 
to W. Spiers by the deed of the 25th October 1890.” 
that suit, a final decree was passed on the 14th December 1897 
by the High Court ( Farran C. J. and Candy J.), which ordered 
as follows :— 

“The plaintiffs are entitled to a declaration that they are entitled to, as 
against the defendant, the properties described in the plaint and to the pos- 
session thereof subject to the defendant’s right to the interest conveyed to 
W. Spiers by the deed of the 25th October 1890 and subsequently purchased 
by the defendant. The rights of the partios as thus declared must be worked 
out by amicable arrangement between them or by means of a separate auit.” 

In the meanwhile, on the 16th December 1896, James and 
Mary Spiers sold their rights in the property to Kisandas 
Tricamdas (defendant No. 1) and on the 13th November 
1903, he granted a miraspatra of the property to Sorabji 
Dadabhai Dubash (defendant No. 2). 

The said miraspatra after referring to the consent decrees, 
went on to say i— 


“ According to the above order though a notice dated gist August 1903 
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was given to Hirjibhai Dhanjishet Parsi requiring him to give you (in writing) 
a miraspatra he did not give it, Therefore agreeably to the provisions of 
the said decree I make and (in writing) give this miraspatra to you. Anda 
tharav has been made that a sum of Rs. 2500 supposed to be taken for consi- 


deration for giving miraspuire (in ` writing). Out of that sum -Hirjibhai 
Dhanjishaw is entitled to get R8. 625 


given to him the same being his. he remaining Rs, 1875 I have taken in 
cash and have given this miraspat#a in writing to you.” 

The plaintiffs, the execy{tors of Hirjibhai, brought this suit 
‘on the 7th April 1906, against Kisandas and Sorabji to recover 
by partition one-fourth/share in the lands in dispute. The de- 
fendants contended Anter alia that the plaintiffs had no 
right to claim ongffourth of the land in suit; that the 
right which Hirjfbhai acquired from W. Spiers only enti- 
tled him to recgfve one-fourth of the price of the landand 
the assessment mount in case the land was transferred under 
a Miraspatra ; fand that this right was never interfered with. 

The Suborffinate J udge dismissed the plaintiffs’ suit, holding 
that they Were not entitled to claim partition of the property; 
and thatal that they were entitled to under the consent- 
decrees # Exs. 57,58) and the sale-deed (Ex. 64) ‘consisted 


















of the ight to enjoy the land in common with W. Spiers and 
fo vide its profits equally without dividing the land, the 
i to receive one-fourth of the nazrana amount in case of 
T 


nsfer of the land by miras and to receive Rs. 5 per digha 
er year as assessment from the transferee.” The Judge in 
the course of judgment remarked as follows :— 

“The plaintiffs are not bound by the act of the defendant No. 1 in transa 
ferring the land in suit by way of miras to the defendant 2, Ifso, the rights 
of the deceased under the decrees, Exs, Nos, 57 and 58 to remain in joint pos- 
session of the land with the defendant No. 1 who has succeeded to the interest 
of W. Spiers, are left untouched, At the same time, the relief which the 
plaintiffs seek is inconsistent in character with that they are found entitled 
to under the decrees, Exs. Nos. 57,58. . . To award plaintiffs’ joint possession 
‘of the land in dispute in this suit would be to make a new case for the 
plaintiffs.” 

On appeal, this decree, was reversed. The Judge in appeal 
held that the plaintiffs could not claim partition of the land 
in view of Exs. Nos. 57, 58; and that the defendant No. 1 was 
competent to grant miras to the defendant No. 2; and that 
all that the plaintiffs were entitled to was one-fourth of the 
nazrana, viz., Rs. 625. He accordingly passed a decree for 
Rs. 625 in their favour. He remarked as follows :— 


“ This olaita for partition of a oue-fourth share iu the plaint prop erty by 
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metes and bounds was evidently based upon theallegation that the judgment of 
the High Court gave them higher rights than were reserved to Sheik Sadodin 
and two others under the decrees Exs. 57, 58; but this conception of their rights 
is not warranted by the judgment of the High Court. Itis conceded for the 
appellants that if the rights of Hirjibhai a confined to those reserved to Shékh 
Sadodin and two others under the decrees \Hxs. 57, 58, they have no right 
to claim a partition of the plaint lands by metes and bounds. 

Both parties agree that the decree Exhs. 57, 58, do not render the consent 
of Shaikh Sadodin and two others as a cond¥tion precedent or a necessary 
condition to a valid transfer of the plaint land\by Airas by W. Spiers... A. 
construction of the terms of the decree ... certatply favours the view agreed 
to by both parties that the decrees do not render {he consent of Shekh Sadudin 
and two others or their reprosentatives necessary Np give validity to a transfer 
by Miras by Spiers, provided the other conditions Myid down in the decrees 
are fulfilled... The joint possession referred to in the\udgment of the lower 
Court must be taken to be such joint possession as is provided for by the 
decrees, Hixhs. 57,58. The joint possession is therein plained to, be the 
renting of land and the division of the rent received inẹ this way in equal 
shares.” 


The plaintiffs appealed to the High Court. 











Raikes, with S. V. Bhandarkar, for the appellant 
N. V. Gokhale, for respondent No. I. 
Weldon, with P. P. Khare, for respondent No. 2. 


BATCHELOR J.—The plaintiffs, who are the appel 
here, brought this suit as executors of the will of Hirjib 
Dhanjisha, and the prayer in the plaint was to recover by pa 
tition the plaintiffs one-fourth share in the land described. 


share or partible interest in the land. The first question which 
arises is, therefore, what interest the plaintiffs havein the land, 
and whether that interest entitles them to partition. The 
plaintiffs stand in the shoes of the original owners Shekh 
Sadudin and two other persons, who had mortgaged the land 
to one W. Spiers. 

The nature of the plaintiffs’ interest has to be ascertained 
from certain prior decrees which have been passed on the 
subject of the property. These decrees are Exhibits 57 and 58, 
and were recorded by consent in 1866 in order to terminate a 
dispute which had arisen in 1864 between the original owners 
and the mortgagee, W. Spiers. In substance these decrees 
provide that both parties should jointly carry on the vahivat 
of the land each being entitled to one-half of the produce; 
that the rent received should be divided equally between them ; 
that the land itself should not be partitioned; that W. Spiers 


VOL. XIL] THE BOMBAY LAW REPORTER. 


was to be competent to grant a mirasi lease provided the 
nazarana accepted was not less than Rs. soo; and the naza- 
rana should be divided between Shekh Sadudin’s party and 
W. Spiers in the proportion Af one-fourth and three-fourths 
respectively, 

Such, then, were the rig 
co-owners were awarded. 
1890, by means of Exhibi 
din and the others to 
4,000: the conveyance 
half the produce of t 
the nazraną. 

Next, on rxrth 
posited by W. S 
persons Manekj 


s which Shekh Sadudin and his 
hese rights were, on 25th October 
64 in suit, conveyed by Shekh Sadu- 
. Spiers fora consideration of Rs. 
articularly recites the right to take 
land, and the right to one-quarter of 


















pril 1891, this deed, Exhibit 64, was de- 
ers by way of equitable mortgage with two 
and Mancherji, who thus became equitable 
he interests conveyed to W. Spiers by Exhibit 64. 
ctober 1891, W. Spiers, being then indebted in 
rters, settled the property on his relatives James 
Spiers. The property was then subject to Manekji 
ncherji’s equitable mortgage. 
892 Manekji and Mancherji brought suit No. 143 against 
piers to recover: their mortgage-money by sale, and 
y obtained a decree against the property equitably mort- 
ged and against the defendant W. Spiers personally. In 
ursuance of that decree the property equitably mortgaged 
was put to sale, and was purchased by the deceased Hirjibhai 
for Rs. 5,425, which covered the claim of the equitable 
mortgagees. $ f 

James and Mary Spiers obstructed Hirjibhai in his attempts 
to obtain possession after his purchase, and, as they 
were unsuccessful in the proceedings taken on their obstruc- 
tion, they brought against Hirjibhai Suit No. 95 of 1895 in 
which they prayed that they might be. given possession of 
the entire property or that they should be allowed to tedeem, 
or that it should be declared that Hirjibhai was entitled only 
to the interests conveyed to. W. Spiers by Exhibit 64. In that 
suit the final decree was made by this Court which gave to 
James and Mary a declaration that as against Hirjibhai, they 
were entitled to the properties and to the possession of them 
subject to Hirjibhai’s right to the interest conveyed to W. 
Spiers by Exhibit 64 and subsequently purchased by Hirjibhai, 
and the Court added that " the rights of the parties as thus 
declared must‘be worked out by amicable arrangement bet- 
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ween them or by means of a separate suit.” The plaintiffs now 
bring this suit in order, as the}claim, to work out the rights 
accrued to them. 

The defendant x is the purchaser of the interests of James 
and Mary Spiers under a deed dated 16th December 1896. — 

From what we have already sar it follows that the plain- 
tiffs, as executors of Hirjibhai, arẹ entitled only to those 
rights which by Exhibit 64 were gonveyed to W. Spiers: 
those rights are recited in the consept decrees, Exhibits 57 
and 58, and have been described by us aove. This was the 
view of the lower appellate Court, and wà cannot doubt taal 
it was so far right. But then that Court refased the plaintiffs 
prayer for partition, being of opinion that, that claim could 
only be “ based upon the allegation that the Yudement of the 
High Court gave the plaintiffs higher rights thal, WeTe TeS°TY” . 
ed to Shekh Sadudin and the.two others unde the decrees 
Exhibits 57 and 58.” It is here that we are unabM@, t° follow 
the learned Subordinate Judge. Apart from tha clause i 
the consent decrees which affects to prohibit par 
think it clear.that as tenants in common, the plaintiffs 
be entitled to partition. 

But the question is whether in this suit the plaintiffs \are 
entitled to give the go-by to a particular clause in an exis 
decree on the ground that that clause, if resting on no high 
authority than the agreement between the parties, would be 
bad in law. We think that this question must be answered in 
the negative. It may be—though we express no opinion as 
to this—that in.a suit properly framed for “that purpose, the 
plaintiffs might have been able to get the decree set aside. 
But no such suit has-been brought, and the decree is a subsisting 
decree ; nor does it, we think, make any difference that it was 
taken by consent of the parties who were all sui juris. The 
decree stands, and, while it stands, it operates as an estoppel 
between the then parties and their present representatives. 
Authority for this view may be found in Huddersfield Banking 
Company, Limited v. Henry Lister and Son, Limited@). That 
was an action brought by the Banking Company for the specific . 
purpose of setting aside a consent order as having been obtain- 
ed under a mistake as to material facts, and the Court of 
appeal, affirming Vaughan Williams J. setaside the order. The 
decision might assist the plaintiffs if they were suing to set’ 
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aside the consent decree, but, as we have said, that is not their A. 0. J. 


suit, and the consent decree is stil] outstanding against them. 
That being so, their case upon this point is opposed to the 
observations of Lindley L, J. where he says, "A consent order, 
I agree, is an order; and so lonk as it stands, it must be treat- 
ed as such, and so long as it s nds, I think itisas good an 


1911 
w 
COWASJT 
EA 
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estoppel as any other order. fl have not the slightest doubt Batchelor J, 


on that.” In our opinion, t erefore, itis not competent to 
the Court in this suit to ovefride one particular clause in a sub- 
sisting decree. It follows that the plaintiffs are not entitled to 
partition. : 

Then it was urged thAt the decrees did not empower Spiers 
to grant a Mirasi leafse without the plaintiffs’ consent, but 
upon a fair reading BF the material passages in the decrees we 
agree with the lowfer Court that that is unmistakably their 
effect and meanging. We do not, however, think that this 
condition CnuIges for the benefit of the present defendant 1, 

who iS Mmera@y an assignee from Spiers. The agreement 
embodied 1 the decrees points, we think, to the view that 
the indivi] Spiers was’ a person in whom the parties had 
confidens and that for this reason he was entrusted with the 
ower in question. Such a contract, importing the 
eration of personal skill or confidence, would not be as- 





e skill or credit of an assignee. (Leake on Contract, 4th 
dition, p. 826, and the cases there cited), 

On the whole, therefore, we think that the plaintiffs are so 
‘ far right that the defendant 1 was not entitled, without their 

consent, to grant the Mirasi lease to the defendant 2, and it 

must be declared that the lease does not bind the plaintiffs’ 

share in the land nor -does it affect.the plaintiffs’ right to joint 

possession. 

The plaintiffs’ claim to interest must be disallowed. 

For these reasons we must reverse the decree under appeal 
and make a decree awarding joint possession to the plaintiffs. 
Appellants to have their costs of the appeal; the other costs 
to be borne by each party. ; 

Decree reversed, 
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Before Sir N. G. Chandavarkar, Kt, and Mr, Justice Hayward. 


PUNAMCHAND, SADARAM & Co, 













CAPT, E. J. MOLLISON.* 

Civil Procedure Code (Aot XIV of 1882)\Sec. 120—Civil Procedure Code (Act 
Y of 1908), Seo, 11—Diemissal of suit\ for plaintifs default—Decree—Sub- 
sequent suit on the same cause of action es judicata, - 


An order dismissing a suit under s,1z0\pf the Civil Procedure Code, 
on the ground of the plaintiff’s default appear in obedience of the 
Court’s order is a decree and a subsequent suit on the same cause of 
aotion is barred under s. 11 of the Civil Procedure Code, 1908. 


PUNAMCHAND, the plaintiff, who had mpetary dealings with 
the defendant, took from the latter an ins ent bond for Rs, 
17,000. The bond was dated the 3rd Febuary 1905. The 
amount of the bond was made up of previous adW22Ce debts of 
other creditors of the defendant paid by the papaintiff, and a 
cash advance. The defendant having made a de 
payment of instalments which became due from 190 
the plaintiff brought a suit, No. 196 of 1908, inthe Co 
First Class Subordinate Judge of Poona for the reco 
Rs. 4,200, due on account of the said instalments, 

The defendant admitted the execution of the bond but 
tended that he had passed the bond through fraud and und 
influence on the part of the plaintiff. 

At the hearing the Subordinate Judge examined the plaintiff 
and while his examination was going on directed him to pro- 
duce his books of accounts and at the plaintiff’s request ad- 
journed the hearing to enable him to appear in Court 
with his books. The plaintiff, however, failed to appear in 
Court with his books though the case was adjourned from time 
to time for his appearance from the 28th September to the: 
24th November 1908, when the Court granted a peremptory 
adjournment till the gth December 1908. The last was the 
fifth adjournment. On the 9th December 1908 the plaintiff's 
pleader appeared in Court and asked fora further adjournment 
of one month pleading the plaintiff's absence from Poona. 
The Court refused to grant the adjournment and passed a 
decree dismissing the suit “ with costs for plaintiff's default.” 





*First Appeal No, 211 of 1911,from ‘Class Subordinate Judge of Poona, 
the degision of D. G, Medhekar, Firat in Civil Suit No. 306 of 1930, 
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On appeal by the plaintiff, the District Judge dismissed the A. O. J. 


appeal holding that the suit was rightly dismissed. 

Subsequently the plaintiff brought the present suit for the 
recovery of the amount of Rs. 9,450 due under the said instal- 
ment bond. The amount was made up as follows :— 

(a) Rs. 4,200 due for instalments for the period intervening 
between the 3rd November fgos and 2nd June 1908. 

(2) Rs. 5,250 on account øf instalments for the period inter- 
vening between the 3rd July 1908 to 3rd February rgro. 

The defendant contendéd inter alia that the dismissal of the 
previous suit operated a% a bar to the whole of the present suit. 

The Subordinate WPidge found that the former decision was 
a bar to the present guit so far as that part of theclaim shown 
above by (a) was c@ncerned but not the rest. He, therefore, 
passed a decree difmissing the suit with respect to item (a) 


and allowed it tof proceed with respect to item (b). His rea- 
sons were as {lows :— 













om the judgment (exhibit 18) in the former suit that the suit 
obviously under section 120 of the old Civil Procedure Code, 
‘authorized the Court to pass a decree against the plaintiff and 
id pass a decree accordingly (Exhibit 15). I£ so, that decree, dis- 


money whioh formed the subject matter of that former suit. Where- 
he legislature intended that a fresh suit might be brought after a pre- 
suit has been dismissed for default it has expressly provided for the 
ose as by rule 4 of Order 9 of the present Code, The absence of similar 
rovisions in respect of œ suit dismissed under section 120 of the old Code 
fairly justifles therefore the conclusion that dismissal of a suit under section 
120 precludes the plaintiff from bringing a fresh suit in respect of the same 
cause of action and I think so far as that part of the present claim, which is 
shown above by the letter (a) is concerned, the plaintiff's claim is barred by 
res judicata, 


The plaintiff appealed. 


E. N. Koyayee for the appellant.—The order passed by the 
Court in the first suit was not a decree. Section 120 of the 
Civil Procedure Code, 1882, empowers the Court either to pass 
a decree or to pass such order in relation to the suit asit thinks 
fit. We submit that the Court in the previous suit had made 
an order of this kind and not a decree. In the former suit 
issues had not been framed and no findings had been arrived at. 
The hearing of the case was adjourned in the midst of the plain- 
tiff’s examination. Therefore the order dismissing the suit for 
plaintiff's default cannot be said to be res judicata, 


e suit, stands in the way of plaintiff bringing a fresh suit in respect i 
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other sections of the Code, supports the conclusion a 


THE BOMBAY LAW REPORTER. - _ fven, xi. 
G. B. Rele, for the respondent, was not called upon. 


CHANDAVARKAR J.—We are of opinion that the present 
suit is barred as res judicata. The order dismissing the pre- 
vious suit was under s. 120 of Act XIV of 1882. That section 
provides that if on the day fixed, for the purpose mentioned, 
a party does not comply with\ the order of the Court, the 
Court may pass a decree against that party or make such order 
in relation to the suit as it thi fit. Itis contended that 
the dismissal of the suit on the groud ofthe plaintiff's default 
to appear in obedience, to the Court’ order was not a decree 
passed against him, but a mere order which does not preclude 
the party from filing a second suit on the Same cause of action. 
But the order dismissing the suit was plaAply a decree against 
the plaintiff; that was the only way of\passing a decree 
against him under the circumstances. ThereMPre, there was a 
decree against the present appellant in thd previous suit. 
His present suit is, therefore, barred under %- 1! of the 
Code of Civil Procedure (Act Vof 1908). Thag fact that 
s. 120 has no clause giving the right to bring 4 
under certain circumstances, such as isto be found 1 











we have arrived. We must, therefore, confirm the 
with costs. 
Decree confirmed. 


VOL. XUL] THE BOMBAY LAW REPORTER. 661 


Before Sir Basil Soott, Kt., Chief Justics, and Mr, Justice Rao. 


SADASHIV MAHADU DHOLE 1911 
. De iad 
NARAYAN VITHAL MAWAL.* anes 















Civil Provedure Code (Act V of 1998) 3, 47—Limitation Act (LX of 1908) Ari, 
138—Transfer of Property Act (IV of 1882) s.90—Purchase by decree-holder 
—Suit to recover possession by Jdecree-holder’s representatives, 


At a sale in execution off a redemption decree the decree-holder (mort 
gagee) himself purchased fhe property in 1899. The sale was confirmed 
1n 1900. In 1909, the reresentative of the deoree-holder (auction pur- 
chaser) brought a suit fo recover possession of the property so purchased, 
The defendants (refresentatives of the judgment-debtors, mortgagors) 
contended that as Whe question involved in the suit related to the execu- 
tion of the deore tho suit was not maintainable under s. 47 of the Civil 
Procedure Codg F, 1908 and that the plaintiff’s remedy lay under O. XXI, 
r. 5. The first Frourt decreed the claim, On appeal :— 

iy ‘sing the decree, that the suit was barred ae 8, 47 of the 


Civil Proog in. Code, 1908, 
(1) “geepocree-holder by becoming a purchaser at a Court sale held in 
Won of his decree does not cease to be a party to the suit within the 


Bog of, 47 of the Civil Procedure Code, 


Bandi Pershad (2), and Kasinatha Ayyar v. Uihumansa Rowthan (3), 

followed, 

Bhagwati v. Banwari Lal, (4) dissented from, 

(2) Proceedigs for delivery of possession of property purchased by the 

dleoree-holder are proceedings in execution of the deoree and fall within 

the scope of 8, 47 of the Civil Procedure Code, 

: Madfusudan Das v. Gobinda Pria Chowdhurani (5), Ram Narain Sahoo 
v. Bandi Per'shad (6); Kattayat Patthumayi v. Raman Menon (7); Kasi- 

) natha Ayyar v, Utiumansa Rowthan (8); and Mutia v. Appasami (9), fok 
lowed, 

(3) Artiole 198 of the Limitation Act (LX of 1908) does not over-ride 
the provisions of 8, 47 of the Civil Procedure Code, The two should be 
read to-gether. Where the auction purchaser is also aparty to the suit 
in which the decree was passed, his olaim for delivery of possession of the 
property purchased must be determined by the Court in the execution de- 
partment, But where the auction purchaser is a third party, it is open to 
him to bring a suit for possession of the property purchased by him and 





* First Appeal No. 185 of 1910from (4) (1908) I. L. R. 31 All. 82. 
. the decision of Rattanji Mancherji, (5) (1899) L. L. R, 27 Cal. 34, 
. First Class Subordinate Judge of (6) (1904) I. L, R. 81 Cal. 742. 


Poona, in Suit No. 213 of 1909. (7) (1902) L L. R, 26 Mad, 740. 
(1) (1899) I. L. R. 27 Osl 34. (8) (1901) I. L. R, 25 Mad 529. 
- (2) (1904) L L, R. 32 Cal. 737. (9) (1890) I. L. R. 13 Mad, 504. 


(3) (1901) I, Le B 25 Mad, 529, 
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such aguit will be governed by Article 198 of the Limitation Act, 

(4) Under s, 90 of the Transfer of Property Act, 1882, the exdcution 
proceedings do not terminate with the sale, 

Where the execution of the decrae is barred at tho date of the suit, it 
cannot be allowed to be treated asa p gebe in execution, 


SUIT to recover possession of Re f 

The property in dispute, which \was an undivided one-third 
share in ‘certain lands, was origin 4 
Ganpati, two undivided brothers. Thay had money dealings with 
the plaintiff’s father Vithal Ramchant{ta Mawal to whom they 
had passed several mortgage deeds wit respect to their one- 
third share. The total amount of the mo 
On the 28th September 1883, the mortgag 
suit, No. 696 of 1883, in the Court of the Fi à 
Judge of Poona and the decree in the suit, \Which was dated 
the 14th February 1885, ordered the mortgagdfs to pay to the 
mortgagee Rs. 7,905 with further interest at APet cent. per 
annum by seven yearly instalments and in defauN Of Payment 
the amount to be realized by sale of the mortga 
The said decree was upheld by the High Court 
Default having been made in the payment of the 
amount, the decree-holder (mortgagee) applied for t 
lization of the decretal debt by sale of the mortgaged pro 
As the judgment-debtors (mortagagors) were agriculturi 
execution was transferred to the Collector and by his ord 
the mortgaged property was sold on the 29th November 189 
and was purchased by the decree-holder himself. The sale was 
confirmed on the 6th January 1900. Subsequently the decree- 
holder having died, hisson and legal representative brought 
the present suit on the 7th April 1909 for the recovery of the 
property purchased by his father at the Court sale and mesne 
profits at Rs. 150 per year. 

The defendant 1, Sadashiv, the son and legal representative 
of Mahadu, one of the judgment-debtors, replied that the suit 
was not maintainable inasmuch as the plaintiffs father pur- 
chased the property in execution of his own decree; that 
according to s. 47 of the Civil Procedure Code the plain- 
tiff should have taken action in execution of the decree and 
his remedy was, therefore, under Order 21, rule 5; that the 
suit could not be treated as an application, the execution of 
the decree being time-barred; and that he, being a minor, 
was not properly represented in the executign proceed- 
ings. 
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Defendant 2, Bahiramji Rustomji,a purchaser from defen- 
dant 1, set up, inter alia, his title to one of the lands in suit, 
namely, Pratbandi No. 14. 


proved with respect to al] the lands in suit except Pratbandi 
No. 14; that the plaintiff was not bound to sue out his remedy 
in execution proceedings; that the estate of defendant 1 was 
sufficiently represented in/ execution proceedings; and that the 
plaintiff was entitled t recoyer possession of all the lands 
except Pratbandi No. 4. He, therefore, passed a decree 
for the plaintiff for th recovery of the lands in suit except 
Pratbandi No. 14. e observed as follows :— 


“It was contended fof the defendants that when a deoree-holder purchased 
any property in execuftion of his decree, the question as to delivery of pos- 
session of the propegfty go purchased was a question relating to the execution 
of the decree, agfa he must apply for possession in execution of the decree, 
and was debarreg from filing a separate suit for recovery of possession under 
8, 244 of the Bq Civil Procedure Code (a. 47 0f the present Code), It was 
there was no reported ruling of the Bombay High Court on the 
the defendants’ pleader cited before me certain rulings of the 
, Madras and Calcutta High Courts, I need not refer to them in de- 
Y most of them are quoted and distinguished in the Full Bench Ruling 
of tH je Allahabad High Court (Vol. 31, page 82), which Mr, Nayak, for the 
plaj hti, relied upon, and which is of more recent date than all the rulings 
cit ‘for the defendants, By a majority of the Judges who composed the 
30 Bench, it was held that s, 244 was notabar to a suit like the present, 
S e decree-holder may obtain possession either by an application under ss. 
d 319 of the Code of Civil Procedure or by aseparate suit, Consider- 
the circumstances of the case, I am inolined to follow this ruling, in the 
of any ruling of the Bombay High Court on the point. As soon as 
held and confirmed in execution of a decree ordering sale, the said 
fully executed and no further action is necessary, It should be, in 
ion, a matter of indifference whether the auction purchaser is the 
Ider, or some person stranger to the decree. I am therefore of 
at the plaintiff ia not bound to sue out his remedy in execution pro- 
d the:present suit is not barred.” 


fendant No. 1 appealed to the High Court. 































hide, for the appellant.—No suit lies but the plain- 
roceed in execution proceedings. The plaintiff, 
e has purchased the property at an execution sale 
on of his own decree, does not cease to be a decree- 
the question of recovering possession of the pro- 
chased relates to execution and satisfaction of the 
der s. 318 of the Civil Procedure Code of 1882. The 
Ider by his auction purchase does not cease to be a 
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A. 0. J. decree-holder: see Manickka Odayan v. Rajagopala Pillai(); 
Kashinatha Ayyar v. Uthumansa Rowthan(); Mutiia v. 
Appasami (3); Sandhu Taraganar vy. Hussain Sahib(4); Sheo 
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— 


Narain v. Nur Muhammad); 


Ram Narain Sahoo v. Bandi 


Pershad (6); Katiayat Pathumayi v. Raman Menoni), 
The view taken by the majority of the Full Bench in Bhag- 
wati v. Banwari Lal(8) is not sound. The opinion of the 


minority represents the right princi 
with the views of the same Court 
Muhammad ©) and of the other High 
Again the Pri 
that s. 244 should not receive a narro 


the cases given above. 


e; and is in consonance 
Sheo Narain v. Nur 
ourts as expressed in 

Council point out 

construction: vide 


Prosunno Kumar Sanyal v. Kali Das Sans! 0°). 
Further, the question as to recovering of possession relates 


to execution: see s. 318 which occurs in the 


apter on Exe-. 


cution Proceedings. Where a cheap remedy in special proce- 
nce to the 


dure is laid, that ought to be followed in prefe 
general or a costly one: see Madhusudan Das v. 


manan Chettiar v. Kannammal (15) itis held that the 
for delivery of possession is a step-in-aid of execution. ne Di 
sale does not become complete and there is no complete n Tece 





faction until the decree-holder gets possession of the proper’ Was 
purchased by him. The words in s.74 (or olds. 330), “re; 


ance to execution”, show that the Legislature treated © 
matter as relating to execution. The object of s. 24qgistq—@’s ` ~- 
vide a speedy remedy: see Viraraghava Ayyangar v. Vi í 
charyar (16), Muttia v. Appasami (17). So also applicati 
recovering money paid in Court on account of the sale 
to be a step in aid of execution: see Bapuchand v. 
(18); Venkatarayalu v. Narasimha (9), Article 138 of t 
tation Act cannot control the provision of the Civi 
dure Code. No doubt the decree does not directly pr 


(2) (1907) L L. R. 80 Mad. 507. 
(2) (1901) I. L. R. 25 Mad. 529, 
(8) (1890) L L. R. 13 Mad. 504. 
(4) (1904) I. L. R. 28 Mad. 87. 
(5) (2907) I. L. R. so AIL 72, 

(6) (1904) I. L, R. 31 Cal. 737, 
(7) (1902) L L, B, 26 Mad, 740, 
(8) (2908) I. L, R. 31 AH, 82. ' 
(9) (1907) IL. L. R. 80 All, 72. 
(19) (1892) I. L, R. 19 Cal, 683, 












(11) (1899) I. L. R, 27 
(12)(1897) E; L. B. 19. 
(13) (1890) I, L, R. 13 
(14) (1900) I. L, R. 27 
(15) (1900) I. L. B. 24 
(16) (1882) I. L, R. 5 

(17) (1890) I. L. R. 13 
(18) (1896) I. L. R. 22 
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the plaintif (decree-holder) is none, the less a party to the 


Narain S 
fact that th 


suit because he h appens to be an auction-purchaser. 
i 


makes. 244 of Act 


Similarly t 


v. Uthumansa Rowthan(s): 


that having 


because he: purchased the 


In Ram 


400 V. Bandi Pershad (2) the Court observes, that the 


decree-holder ig‘also an auction-purchaser does not 
XIV of 1§82 the less applicable to the case. 

as High Court observesin Kasinatha Ayyar 
“It would be impossible to hold 
been a party tø the decree, he ceased to bea party 
roperty at the’ sale: held in execu- 





Ma 


tion.” No doubt in Bhofgwati v. Banwari Lal(4) a Full Bench 
of the Allahabad High / Court hold, that although the same 


person may 


he fills two differeh 


only that he 
respect for 





coming a 
does not 


S. 47 off he 


concerned) 


the benefit of the sale held’ in execution of his decree. 


Bapuchand 
application 


tile 
the Allahabad 
Calcutta and f 


meaning of s. 47 of the Civil Procedure Code. 
nténdedithat the execution proceedings came to an end when 
the property was Sold and the sale confirmed. This conten- 
tion does not appear to us to be sound. We are of opinion 
that proceedings i in execution (so far as the decree-holder is 





be the defree-holder and the auction-purchaser, 
capacities, and it is in the latter capacity 
ly for and obtain possession. With all 
inion of the majority of the Full Bench of 
su Court, we agree in the view taken by the 

High Courts, that a decree-holder by be- 


rehask ata sale held in execution of his decree 














elcan.aj 


ase to be a party to the suit within the meaning of 


Civil Procedure Code. 

t question is, whether the plaintiff’s claim for deli- 

o of the property in dispute is a question 
ecution, discharge or satisfaction of a decree 

It is 


are not completed until the decree-holder obtains 


In 
y. Mugutrao (5) it was held by this Court that an 
by a judgment-creditor for payment to him of 


money wW ich has been paid into’ Court on his account in exe- 


cution: of his 
execution ofjthe duties. 
. that when {money 


decree, is an application to takea step in aid of 
In that case Farran C. J. observes 
is paid into Court in satisfaction of a decree, 


the’ execution of. the decree with regard to such payment is not 


fully. compl 
Court to th 





ated till the ‘money has been actually paid by the 
e  judgment-creditor. That is also the view taken 





(2) (1899) TT 
LLR. 31 Cal. 787, 742. 
LR. 25 Mad, 529, 


(2) (1904) L 
(2) (3902) 1: 





“| | 


` (4) (1908) I. L. R. 31 All 82, F. B, 
(5) (1896) I. L. R. 22 Bom, 840. 


R. 27 toi 34, 
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A. ©. J. by the Madras and Allahabad High Courts. See Koormayya 
1911 Y Krishnamma Naidu (1), Paran Singh v. Jawahir Singh (2) 
Co and Sujan Singh v. Hira Singh (8). If then an application 

Sapasiv made by a decree-holder to be paid the proceeds of 

v. a sale held in execution of his dècree is a step in aid of 

NARAYAN execution, we do not see any difference in principle between 

Rao, J. such an application and an appl cation made by a decree- 

- holder, whois also the auctiof-purchaser, to be put in 

possession of that which represents the money which would 

have been paid into Court, if a third \party had purchased the 
property. We think that the executi? of the decree is not 
complete and final, until in the one dese the decree-holder 
actually receives the sale proceeds throu the Court, and in 
the other case until he secures possessi of the property 
through the Court. Accordingly it is held ¥bat an application 
by a decree-holder to be put in possession of t roperty which 
he has purchased in execution of his decree is step in aid of 
execution of that decree. See Sariatoola Molla v. aj Kumara 

Roy (4); Lakshmanan Chettiar v. Kannammal (5) Sy Kasinatha,, 

Ayyar v. Uthumansa Rowthan®, Moti Lal v. Maku 

\ l “The object of the application for delivery of posses 
observed by Maclean C. J. in Sariatoola Molla v. Raj 

Roy'8), “is to complete, by giving possession, the pur 

which the applicant has made. It is a step in aid of execution 

in the sense that it is a step to make that which had begn 
done final and complete, and in this sense to aid the exec 
tion which can hardly be said to have been complete.” 

This being the case, proceedings for delivery of possession 
to the auction-purchaser are proceedings in execution of a 
decree, and fall within the scope of s. 47 of the Civil Procedure 
Code. See Madhusudan Das v. Gobinda Pria Chowdhu- 
rani (9); Ram Narain Sahoo v. Bandi Pershad (1°); Kattayat 
Pathumayi v. Raman Menon (3); Kashinatha Ayyar v. Uthu- 
mansa Rowthan (12); Muttia v; Appasami (28). 

But it is argued by Mr. P. P. Khare for respondents that 
Article 138 of the Limitation Act allows a suit to be brought 
by an auction-purchaser to recover possession of the property 
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(1) (1898) I. L. R. 17 Mad, 165. (8) (2900) I. Iu R. 27 Cal. 709. 

fa) (1884) 1. L. R. 6 All. 366. (9) (1899) I. L. R. 27 Cal. 84. 

(3) (1889) I. L. R- 12 All. 399, F. B. (10) (1904) 1. L.. R. 82 Cal, 797, 742. 
(4) (1900) I. L, Ra 27 Cal, 709, (11) (1902) L. L. B. 26 Mad, 740. 
(5)(1900) I. L. R, 24 Mad. 185. (12) (1901) I. L. R. 25 Mad, 529. 

(6) (1901) I, L. B. 25 Mad, 529. (18) (1890) I. L, R. 18 Mad, 504, 


(7) (1897) L L. B, 19 All, 477. 
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med Essa were brought on the record 


filed a suit (No. 517 of 1908) against 
eshabai and Lulvabibi for the adminis- 
ate. 


ed another suit (No. 640 of 1908) 


d his son Jassen was substituted 
uits. . 

cted as attorneys for Shaikh Essa in 
after his death for his sons. They 
o November 1909, when disputes arose 
one hand and Yusuff and Jassein on the 
uance and mode of conduct of the litiga- 
Co. informed Ahmed that they would con- 
usuff and Jassen in suit No. 517 of 1908, and 
engage some other attorney to represent him 
Ahmed was at this time indebted in a large sum 
as &. Co. for costs, for which the latter claim- 
on the papers in their possession. Thakurdas & 
ed Ahmed’s new attorneys, Ardeshir Hormasji and 
raw, to take inspection for a few days but subsequently 


Ahmed, thereupon, took out a summons against Thakurdas 
Co. to show cause why they should not give inspection of 
all the papers in their. possession. 


Jinnah, for the respondents, showed cause.—Section 171 of 
the Indian Contract Act gives an absolute lien. If this section 
does not apply there is a lien in English law, and such lien 
includes the right of withholding inspection: In re Biggs (1), 
Ifthe client has discharged the attorney, the latter has even 
the right to embarrass the client in pending litigation : Lord vy. 
Wormleighton (2). Here the client discharged the attorneys. 
The fact that the applicant gave the warrant while Tha- 
kurdas & Co. were actually his attorneys on the record, and the 
wording of the Court’s order of discharge, making the payment 
of taxed costs a condition precedent, point toa discharge by 
the client, not by the attorney. The correspondence shows the 
same. In any event no discharge by the attorney can be alleged 
save in suit 537 of 1908. Thus at the most, the only lien lost 


(1) (1897) 41 Sol. J. 277. (2) (1822) Jao, 580, 
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still alien on all the papers in all the 
423 of 1907 and 640 of 1908, and for 


papers, which came into the respo 
applicant was their client at all. E 


Bahadurji, for the applicant.—Th 
the respondents. They compelled 
Numerous cases show that a solicit 
to act save on payment of his co 
Heslop v. Metcalfe 2); Robins v. G 
Emmett (3); Atul Chunder Mookeryjee v. 
(4); Basanta Kumar v. Kusum Kumar (5 

But even if the client has discharged 
latter cannot embarrass the conduct of sui 
other than his client are interested,—e. g. in 
proceedings. See Boughion v. Boughton (6). It 
ence who is entitled to the conduct ofthe suit: B 
(7); In re Hawkes (8). The right of an attorney ta 
duction altogether is confined to cases where he is “a 

discharged by the client without provision for costs, 
suit concerns the client’s interests alone. See-Cordery, 


ROBERTSON J.—In this case the applicant Ahmed bin E 
Khalifa has taken out a summonsin suit No. 423 of 19 
against the firm of Messrs. Thakurdas & Co. calling upon them! 
to show cause why they should not forthwith give a fuil free 
and complete inspection of certain papers and documents rele- 
vant to that suit in the respondents’ possession and’ why the 
applicant should not be allowed to take full and complete 
copies of the said documents. He has taken out a similar 
summons against Messrs. Thakurdas & Co. in suit 517 of 1908. 

The applicant alleges that, after the death of his father Essa 
bin Khalifa, Messrs. Thakurdas & Co., who had been his 
father’s solicitors, continued to act as the solicitors of himself 
and his two brothers in the litigation that was then pending 
between his father and one Fatmabibi, and they also acted as 
solicitors of himself and his brothers in certain other actions, 
which were filed after the death of his father. 





(1) (1873) 3 My. & Cr. (5) (1900) 4 CL W. N. 767. 
(2) (1870) L. R. 13 Eq. 440. (6) (1883) 23 Ch, D. 169. 
(3) (1854) 19 Beav. 233, , (7) [1892] 1 Ch. 101° 


(4) (2901) L L. B, 29 Cal. 63. (8) [1898] 2 Ch, 1. 
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ber 1909 the applicant became on bad O. O. J. 

and nephew and it became impossible 1910 

Co. to continue to act for all the WY 

i AYESHABAI 
originally filed by the applicant’s ù. 
administration of the estate of ABYED 

eath of Mahomed his son Jassen = 

s father’s representative. In suit Poberion J. 

substituted as q party in the place. of 


ses in the summons is whether in the 
ve happened Messrs. Thakurdas & Co. 
the inspection asked for on the ground 
d to exercise their lien to its full extent 
exercise should embarrass the applicant in 
defence of these various suits. The authorit- 
show that the right to be exercised by a 
ming a lien largely depends upon the circum- 
der which he has ceased to act for his client. The 
ested in the text books and authorities is whether or 
solicitor has discharged himself or whether he has 
discharged by the client: in other words, the question is 
her the solicitor has ceased to act for his client owing to 
unjustifiable action of his own or whether he has so 
ased owing to the action of the client. 
Both the parties have based their case on the result of the 
correspondence between them, and the letter by which the 
correspondence begins is that of the 16th November 1909 
addressed by Messrs. Thakurdas & Co. to the applicant and his 
brother and nephew and headed as of the suit 517 of 1908. 

Buit No. 517 of 1908, 

Jassein bin Mahomed v, Ahmed, 
Dzar Rir. 

We havo received instructions from you Mr. Ahmed to proceed with the 
suit, whereas you Mr, Yusuf and Mr. Jussin do not desire the suit to go on in 
the manner proposed by Mr, Ahmed. 

These conflicting instructions are injurious to our causes and we are at a 
loss what to do. 

You Mr, Ahmed must remember that the suit has been on the postponed 
list for a long time and may soon be placed cn the prospective board, 

We must therefore arrange to get the suit postponed unless it is settled as 
there is hardly time for translations of documents and preparing materials 
for the trial. 


We must also know definitely whether you Mr, Ahmed wish to renew your 
application for commission, 


p 8 
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If you Mr, Ahmed decide to go on with the suit, pl 
Ahmed will alone have to pay us our costs of the s 
costs decreed by the Court, as Mr, Yusuf and M 
notice that they will not be liable for the future q 


Under the circumstances, you Mr. Ahmed 3 
agreeing to bear the costs of the suit from th 
You Mr. Yusuf and Mr, Jassin will also p 


on with the suit, You must tell us what a 
arrange for your desires being carried out. 


Thus, it would appear from that 
plicant was expressly asked to state 
to proceed in suit 517 of 1908 and he was calf 
that ifhe did desire Messrs. Thakurdas & Co 
act for him in that suit he would be liable for an 
might be incurred. There.is no’ demand fora 
on account of costs. From the correspondence annext 
affidavits, it appears that the applicant sent no repl} 
letter, and the next letter annexed to the affidavit is aga 
from Messrs. Thakurdas & Co. to the applicant, 
is written by them on behalf of Yussuff and Jas§ 
Again, Messrs. Thakurdas & Co. point out to the applica Nii 
how extremely awkward their position had become and ask® 
the applicant to arrange with Yussuff and Jassen that they \ 
should be represented by different solicitors. Again no 
reply seems to have been sent by the applicant to this letter ; 
and accordingly on the 18th January Messrs. Thakurdas & Co. 
write to the applicant to say that under the circumstances 
they propose to act for Jassen and Yussuf. In con- 
sidering whether this correspondence shows that Messrs. 
Thakurdas & Co. so far as that suit was concerned were dis- 
charged by the applicant, it is necessarry to bear in mind that 
the plaintiff in that suit originally was Mahomed and that the 
applicant was a defendant who sided with the plaintiff, but 
the attorneys Messrs. Thakurdas & Co. would necessarily be 
primarily solicitors of the plaintiff who had committed to 
them the conduct of the suit on his behalf. It appears to . 
me under those circumstances that Messrs. Thakurdas | 
& Co. had done all that they could possibly be’ expected 
to do under the circumstances in calling the applicant’s - atten- 
tion, in the first place, to the fact that if he wished to continue 
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e from that date the party liable to 
as & Co. their costs, and in the second 
referred, of the 11th January, asking 


d by different solicitors. After the re- 
18th of January the applicant wrote a 
rs on the 2oth January, in which he 


ould be necessary for him to appear 
an those that are acting for Jassen 
what are the circumstances which 
ppear by different solicitors and why 
Co. have elected to act for Jassen 
ing regard to the fact that this letter 
than two months after the receipt by the 
srs. Thakurdas & Co.’s letter of the 16th of 
d to para eight of the applicant’s affidavit filed 
ons, I cannot regard this letter as being altogether 


m November 1909 certain disputes and differences arose between me 
one hand and Jasin and Yusuf the plaintiff and the second defendant 


second defendant herein and declined to act any further for me this de- 
nent in any of the said suits and matters and proceedings relating to estate 
f the said deceased Essa bin Khaliffa and upon this I was compelled to 
change attorneys and to go to my present attorneys Messrs, Ardeshir Hormas- 
ji Dinshaw & Co. Copy correspondence on the subject is hereto annexed and 
_ marked collectively with the letter A, 

He was expressly warned that it would be necessary to 
either agree to be liable to the costs of the suit if he wished 
Messrs. Thakurdas & Co. to continue to act for him or that he 
should himself appoint other solicitors; andin my opinion he 
was not entitled to wait for two months before answering that - 
letter and then to suggest that asa matter of fact Messrs. 
Thakurdas & Co. had discharged themselves as his solicitors. 

In subsequent correspondence a request was made by the 
applicant to be allowed to take inspection, and Messrs. 
Thakurdas & Co. took up a very reasonable position in that 
they offered to allow the applicant to take inspection in the 
meantime but requested him to make arrangements for the pay- 
ment of their costs. It is clear from the letters written during 
the month ef February that the applicant did make from time 

to time certain promises with regard either to the payment of 


e with his brother and nephew so that ArEsHazar 


s stated in the letter of the 18th Robertson J, 
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these costs or to proposed arrangements 
ment to Messrs. Thakurdas & Co. That 
for at least twenty two days, and it wag 
according to Messrs. Thakurdas & Co. t 
promises of the applicant to secure their 
ry and not made with any bona fidei 
out. Under those circumstances I co 
to hold that Messrs. Thakurdas & Ca 
otherwise than with a perfect propri¢ 
that they can be held to have disch 
the meaning of the decisions relied up 
must be noted that the demand for pay 
after and not before the discharge of Mes 


hold himself liable for costs. 

It was then suggested that even if that 
Thakurdas & Co. were bound to give this inh 
ground that even ifthey had been discharged by 
this was a suit of a representative character the 
embarrass the action of the Court in administering 3 
of Essa bin Khalifa by with-holding the inspection 
documents, but it is admitted that the main question 
suits will be whether the third and fourth defendants a 
legitimate daughters of the said deceased Shaik Essa 
Khalifa and as such entitled toa share in his estate, and it is pr? 
cipally for the purpose of proving their illegitimacy that th 
inspection is sought and I do not think that the inspection 
which the English decisions show the solicitor is required to 
give in administration actions is for the purpose of determin- ` 
ing such questions as this. It is only incidentally that such a 
question would arise in an administration action and I gather 
from the cases that have been cited to me and others to which 
I have referred that the obligation on the solicitor to give 
inspection of and to produce documents in his possession 
over which he has a lien in an administration action is con_ 
fined to those cases where they are essential to the deter 
mination of those questions which arise in the normal adminis- 
tration proceedings, when the estate is being actually adminis 
tered. Boughton v. Boughton(1); In re Capital Fire Insurance 
Association (2). 

Suit 423 of 1907 was filed during the lifetime of Shaik Essa 
by Ayeshabibi and Lulvabibi, daughters of Fatmabibi, claiming 

(1) (2888) 28 Oh. D. 169. (2) (1888) 24 Ch, D. #10. SSOSOSOSCS~S 
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daughters of the said Essa bin Khalifa by 0. O. J. 
i, and for the administration of the 1910 
hom they alleged to be the wife of the =~~ 
In that case Messrs. Thakurdas & Co. AYESHABAI 
icitors of the applicant and his brothers v. 
pplicant and his brother and nephew Ea 
Khalifa. That suit is not referred ===. 
ence. On the 31st January rgroFoberisen J. 
& Dinsha wrote to Thakurdas & 
ich they say that the applicant had 
him in suit 517 of 1908. To that 
o. reply asking whether the applicant 
attorneys also in suit 423 of 1907 and 
eply to that Messrs. Ardeshir Hormsji & 
e 31st January to say that the applicant 
em to appear for him in suit 640 of 1908 and 
ebruary they wrote to say : ‘We beg to inform 
Ahmed bin Shaik Essa Khalifa has instructed us 
him in the above suit i. e. in suit 423 of 1907”; 
these three suits 517, 640 and 423 the order ofchange 
neys was obtained at the instance and by the new 
rs of the applicant. In this state of matters it seems 
clear that Messrs. Thakurdas & Co. have never refused 
{ct as the attorneys of the applicant in suit 423 of 1907 and 
at the change of attorneys was entirely the applicant’s own 
ct. I must, therefore, hold that he discharged Messrs. 
Thakurdas & Co. from their retainer. Exactly the same dis- 
pute arises in that suit as in suit 517, namely, the legitimacy 
or illegitimacy of these two ladies Ayeshabibiand Lulvabibi. It 
appears to me that under these circumstances, therefore, and 
having regard to the English dicisions and the jurisdiction 
that the Courts have exercised from time to time in these 
matters, that it is open to me to make such an order in these 
summonses as will meet the justice of the claims of the applicant 
on the one hand and the right of the solicitors to be paid his 
costs on the other. It is unfortunate that Messrs. Thakurdas 
& Co. have not taken more active steps to have the exact 
amount of the costs which they are entitled to recover from 
` the applicant, specifically ascertained. The only calculation 
they can make isa rough calculation that their costs may 
come to anything like Rs. 25,000. There is no clear indica- 
tion anywhere in the affidavits put in on their behalf what exact 
proportion ôf this sum would be payable by the applicant. In 
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0,0, J. their letter of the 14th March 1910 Mess 
1919 @sked Messrs. Ardeshir Hormasji Din 
~~ their client would pay them Rs. 5000 0 

AyszsHasat in another letter they ask whether he is 
v. upon his share in the estate of his fq 
gai me to be a perfectly reasonable propg 
—- `: Thakurdas & Co., and I order acco 
Robertson J. the applicant of the sum of Rs. 5,0 
share in the estate of his father to 

of costs payable by him, the sums 

the applicant to pay the costs. In 

within a fortnight from the date off 

will be discharged with costs. 


Attorneys for the plaintiff: Ardeshir, HoR 
Attorneys for the defendant: TZhakurdas & 
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Before Sir N. G. Chandavarkar, Kt, and Mr. Justice Heato 


1911 SUBRAYA VENKATESH BUDDU SHETTI 
v 


GANPA NARAYAN NAIK.* 


Tronsfer of Property Aot (IV of 1882), Secs. 56, 81, 88—Marshalling of security 
—Morigagee ordered to proceed against mortgage property free from other 
morigages—Morigagee not making payments as provided in mortgage-deed— 
Failure of consideration— Subsequent payment. : 


On the ard January 1896, G mortgaged ten pieces of land to V, for 
Rs. 400. Out of this sum, Rs, 200 were paid at the time of execution of 
the conveyance; and the balance Re. 200 V covenanted ‘by the mortgage- 
deed to pay it to N, a prior mortgagee. V failed to make this payment; 
and G sold to R, on the 10th July 1897, five out of the ten pieces of land 
(vis, Nos, 6-10) and some other property; and out of the gale proceeds 
redeemed the mortgage to N, On the 15th March 1898 V paid Rs. 200 to 
G. A fortnight hence, that is, on the 30th March 1898, G mortgaged four 
pieces of land (i,e. Nos. 1, 8, 4,5) to 8. for Rs, 400. In 1902, 8 sued G on 
his mortgage and in execution of the decreo for sale obtained therein — 
became purchaser through Court of the four pieces of land, In 1904, V's 
“*Second Appeal No. 797 of 1907 passed by K. R. Natu, Subordinate 
from the decision of O. O. Boyd, Dis- Judge at Kumta, in Civil Buit No, 
trict Judge of Kanara,in Appeal No. 238 of 1904. 
89 of 1906, confirming the decree 
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d on their mortgage. The lower Courts gave them 
lortgage as one for Rs, 200 only instead of Rs. 400; 
that, in the event of Q’s failing to pay the 
mortgage, the plaintiffs should first proceed 
o bring to sale the pieces sold to RB (Nos, 6-10) 
ly in case the decree was not satisfied by a sale 
ppeal : 

» (1) that the plaintiffs were not entitled to 
or Rs. 400 ; because V not having paid Rs. 200 
a partial failure of consideration of the 
equent payment of the amount could not 
effect of that failure so as to prejudice the 


ower, under s, 88 of the Transfer of Property 
a suit a decree for sale, ordering that, in default 
g as mentioned in the decree, the mortgaged pro- 
art thereof be sold. 

ransfer of Property Act, 1882, applies only-as between 
uyer, not as between a mortgagee of the seller and the 


eo, who purchases mortgaged property in execution of his 
sale on his mortgage, becomes a purchaser by estoppel, that 
epurchases the interest of both the mortgagor and the mortgagee, 
Khevraj v. Lingaya(1), followed. 


‘on a mortgage. 

e mortgage in question (Ex. 42) was executed on the 
January 1896 by Ganpa alias Govind Narayan Naik 
efendant No.1), as manager ofa joint Hindu family con- 
isting of himself and Anant and Narayan (defendants Nos. 2 
and 3) to one Venkatesh Shetti (an ancestor of the plaintiffs). 
The property mortgaged consisted of ten pieces of lands (Nos. 
1-10); and the consideration for the mortgage was Rs. 400. 
Of this sum, Rs. 200 were paid at the time of the transaction; 
and as to the balance, Venkatesh covenanted to pay it to one 
Nagappa, a prior mortgagee, by the 3oth April 1897. The 
mortgage (Ex. 42) was for a term of seven years. 

Venkatesh failed to pay the money to Nagappa as agreed 
upon. On the roth July 1897, Ganpa sold to Ranga Anant 
(defendant No. 5) five out of the ten pieces of the land mort- 
gaged to Venkatesh (Nos. 6-10) and some other property ; 
and from the money so raised, redeemed Nagappa’s mortgage. 

On the 15th March 1898, Venkatesh paid Rs. 200 to Ganpa 
(defendant r). 

Ganpa mortgaged to Shivram Ishwar (defendant 4) for Rs. 


(1) (1878) I, L. R. $ Bom, a, $, 
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500, four more pieces of lands mortg 


In 1902, Shivram Ishwar (defendant 
gage and obtained a decree for sale of t 
In execution of the decree the lands } 
and purchased by Shivram himself 
The sale was confirmed on the 15th 

In the meanwhile, on the r8th 4 
sued to recover their money by sale o 

The Subordinate Judge held that as 
only Rs. 200 under the mortgage sud 
to recover only that amount with int 
of the balance could not be tacked on to 
He further ordered that the mortgagee § 
against the price of land No. 2°; and if it faile 
mortgage-debt then only the other pieces of lal 
proceeded against. His reasons were as follows 


The plaintiffs state that, according to the definition of a mo 
in s. 58 of the Transfer of Property Act, even money to be adven 
is a good consideration, But the agreement as regards, money to bd 
in future must, I think, bea part of the mortgage agreement and must 
from the mortgage-deed itself, In the present case, the sum of Rs, 200 
.by the terms of the suit-mortgage, to be considered asa loan to be adv 
in future. The amount was supposed to be paid to the mortgagor at the t 
of the guit-mortgage. It was, however, retained with the mortgagee for pd 
ment to Nagappa. The failure of partial consideration for the suit-mortgag 
in respect of those Rs, 200 occurred when the plaintiffs did not pay that amount 
to Nagappa on 3ist April 1897 on which date his amount became due as per 
terms of exhibit 66. ‘ ' 

Plaint-land serial No. 2 is not encumbered. Hence under s. 56 of the 
Transfer of Property Act, plaintiffs must first proceed against that serial 
No. 2 land for the amount awarded to them in this suit. For any deficiency, 
the plaintiffs must proceed against serial Nos, 1 and $ to 10 which are liable 
for that deficiency rateably as provided for by s. 82 of the Transfer Property . 
Act (vide) also the last paragraph, page 284, of the notes to s. 81 of the 
Transfer of Property Act in Messrs, Shephard and Brown’s 4th edition of 
that Act).” ; ' 


The decree that was eventually passed ran as follows :— 


Rs. a00-9-10 are decreed with proportionate costs and future interest at 6 
per cent, per year on Rs, 200 from suit-date till payment. This amount with 
proportionate costa and future interest, as above, should be paid at any 
time, within six moths from this date, On failure to so pay, plaint serial 
No. 2 land should first be sold, For any deficiency after that sale, plaint 
serial Nos, 1 and 3 to 10 should be sold, the proportion of the liability of 
serial Nos, 6 to 10 and that of the liability of serial Nos.1 ands to5 being 
as 10 to a2, The plaintiffs are allowed liberty to apply under #,900f the 
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t to recover any deficiency after the sales mentioned A. C. J. 
rsonally and from tho estato of minor defendants 


and 5 should bear their own costs, ats : 
ee was confirmed by the District Judge, Suppava 

tated as follws :— v. 
Ganpa 


ds. 56tosome extent, as he directed that-serial 
in the possession of the seller ( defendant 1 ), 
ds the property in the hands of defendants 5 
lied the doctrine of marshalling and has kept 
ant 5, atthe timeof his purchase, had notice . 
predecessor. Iam of opinion that he was right, 
that “the buyer is, as against the seller, entitl- 
atisfied out of the other property.” It does not 
goe of the seller,” such as defendant 4. As far as 
n held that a seller’s mortgagee should be deemed to 
or the purposes of this section, The buyer’s right 
been held not to avail against a subsequent buyer, than 
mortgagee does notseem to be in a much weaker posi- 
uite sec what equities arise in favour of a buyer with notice 
5) as against asubsequent mortgagee (like defendant 4). It 
s. 82 is the proper section and the doctrine is applied to the 
The lower Court’s orders about contribution seam to 


e plaintiffs appealed to the High Court. 


ilhant Atmaram for the appellant-plaintiff_—My first 
ntention is that I am entitled to a decree for the whole of 
he mortgage amount, viz., Rs. 400, and not Rs. 200 allowed 
to me by the lower Court. The mortgage was effected for 
Rs. 400. No doubt the mortgagee failed to pay Nagappa 
the Rs. 200 by the date fixed, and in consequence the mort- 
gagor sold the equity of redemption in lands serial Nos. 6 to 
10, to defendant No. 5, and paid off Nagappa. The mortgagor 
had therefore a right to recover Rs. 200 from the mortgagee, 
which he had contracted to pay Nagappa. The mortgagee 
was ‘in law bound to pay that amount to the mortgagor. 
Accordingly he did pay. This payment has been found proved 
by the lower Court. It is, therefore, an error to hold that the 
mortgage was valid only for Rs.200. To the contract with 
the mortgagor, Nagappa was not a party. It was a contract 
between the mortgagor and the mortgagee alone and it was 
perfectly open to the mortgagor to accept payment in a 
different manner from that settled in the original contract. 
. Vide s. 63 of the Indian Contract Act. Therefore on the 15th 

of March 1898, the mortgagor, accepting payment of Rs. 200 

from the mortgagee, allowed the mortgage charge for Rs. 400 
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to be valid. The mortgage to defendant 4 
How isitopen to him to say that the mo 
only to the extent of Rs. 200 only? I quite 
pertiessold to defendant No. 5 to pay: 
liable to pay the amount of Rs. 200'su 
mortgagor. But so far as defendant Nq 
in law nor in equity can he ask the § 
not liable. The District Judge is ob 
that he is not. 

The second point i$ it is an error thd 
have been directed to proceed again 
serial No. 2 which was neither sold to def 
chased by defendant No. 4 at the Court sa 
Court cannot compel the mortgagee to p 
one particular out of the so many mortgag’ 
first Court thinks it could, and thinks erroneot 
do so under s. 56 of the Transfer of Property A 
appellate Court thinks that s. 56 does not apply, È 
the proper section under which that order could TE 
Both Courts are wrong. Section 56 applies only as ¥ 
a seller and his buyer, and not as between the mortga¥ 
the seller and the buyer. Section 82 does not apply, for 
section deals with the liability of the several properties må 
gaged to contribute rateably to the debt secured by the mos 
gage and not with the right of the mortgagee to. proceed 
against any of the properties mortgaged to him. Moreover 
the point is covered by authorities. . Zndukuri Rama Raju 
v. Yerramilli Subbarayudu (1); Lala Dilawar Sahai v. Dewan 
Bolakiram(2); Bhikharidas v. Dalip Singh(8). 

My next point is, itis wrong to say that the ‘nade 4 is | 
barred against defendants 1 to 3. The mortgage amount was 
payable on the 3rd of January 1903 (i. e. after seven years), and 
the mortgage deed being registered, the mortgagee has six 
years from the day on which the amount fell due. Kishun 
Pershad Ohowdhry v. Tipan Pershad Singh(4). The suit was 
filed in 1904. 


P. M. Vinekar, for the defendant No. 4.—I adopt the argu- 
ments given by the District Judge for holding that the proper- 
ties purchased by defendant No. 4 were not liable. After the 
mortgagee failed to pay Nagappa on the day fixed he need 


a ee 
(1) (1882) I. L.R 5 Mad. 387, (8) (1895) I. L. B. 17 AH. 484. 07 
(2) (1885) L L. R, 11 Cal, 258 (4) (1907) I. L. R. 84 Oal, 784. i 
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ortgagor at all. I say that the orders 
r Courts for the sale of serial No. 2 in the 
ost equitable and the plaintiff mortgagee 
he is prejudiced by it. Moreover the 
wer to pass the order which it did under 
f Property Act. See Webb v. Smith); 
n v. Seagrim (3), 

Cur. adv. vult. 


It is necessary to state at the outset 
lower Court of appeal, so far as they 
purpose of the two questions of law 


fly these. 

uary 1896, defendant 1, as manager‘of the 
family consisting of himself and defendants 
ged by a registered deed (Exhibit 42) ten 
Venkatesh Shetti, deceased, represented in this 
y the plaintiffs, fora debt due from the family. 
ideration for the mortgage was Rs. 400, of which Rs. 
e paid at the time of its execution to the mortgagor ; as 
alance, the mortgagee covenanted by the mortgage-deed 
ay it to one Nagappa, a previous mortgagee of defendant 
family. - 

enkatesh Shetti, the mortgagee, having failed to pay to 
agappa, defendant 1 sold to defendant 5, on the roth of 
July 1897, some of the lands mortgaged under Exhibit 42 and 
other property not covered by that deed ; and by means of the 
proceedsof the sale defendant x through defendant 5 redeem- 
ed the mortgage to Nagappa. 

On the 15th of March 1898, Venkatesh Shetti, the mortgagee 
under Exhibit 42, paid to defendant 1 Rs. 200. 

On the 30th of March 1898, defendant x mortgaged under a 
registered deed (Exhibit 60) to defendant No. 4 for Rs. 500 
four only out of the ten lands covered by plaintiffs’ mortgage, 
Exhibit 42. 

In 1902, defendant 4 sued defendant z on his mortgage, and, 
in execution of the decree for sale obtained therein, became 
purchaser through Court of the four lands covered by his mort- 
gage, Exhibit 60. 

The result was this. Plaintiffs were mortgagees of defendant 


(2) (1885) 80 OR. D. 200. (8) (1855) 20 Beav: 614. 
(2) (1852) 10 Hare. 140, i 
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Iı for Rs. 400 under Exhibit 42, but they 
pay Rs. 200 out of that amount to defeg 
mortgagee, Nagappa, until after defendant 
the mortgaged lands to defendant No. 5 an 
mortgage. Defendant No. 4, a mortga 
some other lands mortgaged under Exhibj 
purchaser of those lands in execution 
mortgage. 

Plaintiffs now sue to recover on their 
Both the lower Courts have given thd 
their mortgage as one for Rs. 200 onl 
further, the Courts have directed b 
in the event of defendants1 to 3 failing 
found due on the mortgage, plaintiffs s 
against that portion of the mortgaged pré 
the hands of those defendants and bring to sal 
sold respectively to defendants 5 and 4, only in: 
is not satisfied by a sale of the former. 

Plaintiffs impugn on this second appeal the cor 
law of both these restrictions on their right under the 
gage, Exhibit 42. 

First, it is contended for them that as they paid the ba 
of Rs. 200 to defendant 1, they are entitled to treat the m 
gage, Exhibit 42, as one for the full consideration of Rs. 48 
The finding of the Court below disposes of that contentiok 
According to that finding, the mortgagee had kept the amoun 
of Rs. 200 for payment to Nagappa. He was bound to pay 
the amount to the latter either at once or within a reason- 
able time after the contract to pay. He did not perform the 
contract and defendant 1 was in consequence compelled to 
sell some of the mortgaged lands to defendant No. 5 and to 
satisfy Nagappa’s debt out of the sale proceeds. ‘There was, 
therefore, partial failure of consideration for the mortgage, : 
Exhibit 42, and the subsequent payment of Rs. 200 to defen. | 
dant 1 by the plaintiffs could not serve in law to undo the 
effect of that failure, so as to prejudice the rights of defendant 
s. Those rights are as of the date on which the sale to f 
him took place. The plaintiffs’ contention, that the subse- 
quent payment of Rs. 200 must be treated as a future advance 
made under Exhibit 42 so as to entitle him to tack on the 
amount to the sum of Rs. 200 paid according to its terms on 
the date of its execution, ignores the fact that there was no 
contract for any future advance in that deed. Nor can the 
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nal liability having become barred by 


is whether the lower Courts have rightly 
vent of defendants 1 to 3’s failure to pay 
ound due upon the mortgage, Exhibit 
uld first proceed by way of sale against 
ttgaged property which is in the: hands 
at they should proceed against the pro- 
h Court by defendant No. 4, in case 
le are not sufficient to extinguish the 
bordinate Judge relied on s. 56 of the 
Act in support of this portion of the 
n applies only as between a seller and his 
een a mortgagee of the seller and the buyer. 
ge relies on s. 81. 

o. 4 is now, no doubt, a purchaser at a Court 
of the lands mortgaged under Exhibit 42. But 
purchase he had been a puisne mortgagee under 
o and the doctrine of law is that a mortgagee, who 
es mortgaged property in execution of his decree for 
his mortgage, becomes a purchaser by estoppel; that 
say, he purchases the interests of both the mortgagor and 
mortgagee : Khevraj v. Lingaya (1). Defendant No. 4 is, 
refore, entitled to say that he must be treated as a puisne 
ortgagee for the purposes of plaintiffs’ mortgage, and that 
e must be allowed the benefit of s. 81 of the Transfer of Pro- 
perty Act. 

But then that section requires that the puisne mortgagee 
should have had no notice of the former mortgage. Here it 
is found by the Courts below that defendant No. 4 had notice. 
Section 81, therefore, cannot avail him. 

Though the decree of the Court below cannot be supported 
on the ground of either of the sections mentioned, the Court 
has power, under s. 88 of the Transfer of Property Act, to 
pass in such a suit a decree for sale, ordering that, in default 
of the defendant paying as mentioned in the decree, the mort- 
gaged property or a sufficient part thereof be sold. The lower 
Court’s decree directing the sale of the portion of the mortgaged 
property which is in the hands of the mortgagors (respondents 
1 to 3) first, before the appellants proceed against the property 
in the hands either of respondent No. 4 or respondent No. s, 
is ~ © (1) (873) LL B 5 Bom, 2atp.5. | 
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unless the appellants are able to satisfy 


having been made in the lower Court of 4 
be allowed in second appeal. On these 
must be confirmed with costs. 


‘ 


Before Sir N, G. Chandavarkar, Kt., and M 


SECRETARY OF STA 


v. 
NARAYAN KASHIRAM SHB 


Civil Procedure Code (Aot V of 1908), O. XXXII, r. 12—00 
(Act XIV of 1882), Sec. 412—Pauper suit—Settlement o 
about Court-fees payable to Government—Government’s rig 
Limatation—Practice, Í 













A suit instituted in forma pauperis was settled out of Court. 
accordingly dismissed the suit but made no order under s, 412 of t 
Procedure Code of 1882. This was in October 1908. Governmen 
then ninety days time within which to appeal, Before the period exp 
the new Code of 1908 came into force, which allowed Governmen 
apply at any tıme to the Court for an order for the payment of Cou 
fees (O. XXXII, r. 18). Government applied to the Court undei 
r. 12 0f 0. 38; but it dismissed the application on the ground that it had 
no jurisdiction to pass a fresh order. On appeal to the High Court: 

Held (1) that the order passed by the lower Courtunder r. 12 of O. 88. 
wasan order under s. 47 and was therefore appealable. 

(2) That although at the time the suit was dismissed the' only remedy 
open to Government was to apply to the High Court under its extraordi- 
nary jurisdiction, before the period prescribed forit could expire, a new 
law had come into force, which gave a new remedy to apply under r, 12, . 
0. 33. It enabled Government to make an application to the Court to 
pass an order according to law. . 

(3) That the suit having been dismissed there was a failure of it and 
the right accrued to Government to have the Court-fee from the party 
defeated. so” 


NARAYAN Kashiram Shet Kode filed a suitin forma' pauperis ' 
for partitioning off his share in certain properties which he ` 


(1) (1907) I, L. R. 31 Mad. 419 at First Class Subordinate Judge of 


p. 423. Ratnagiri, in misallaneous applicatio 
* First Appeal No. 208 of 1910 No, 45 of 1910. ° $ 
from the decision of G. B, Laghate, 
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the defendants. The claim was valued at 
parties settled their differences out of 
ctober 1908, the Court dismissed the 


payment of Court-fees to Government. 

10, Government applied to the Court 
udge under O. XXXIII, r. 13 of the Civil 
08, for an order as to payment of Court- 


udge declined to make the order ‘on the 


But I understand the rule to mean that 
de, i, e., if there is omission to make any order in that 
ent shall have the right to apply to the Court to rectify 
he present case, an order against the claim of Government 
y the Judge. That order stands unreversed by any higher 
be, as the Government Pleader says, that the order passed 
 Government’s claim is erroneous. But this not the Court. to 
ergor in law upon an application such as is made now. 

er sought to be rectified was passed in October 1908 under the old 
ivil Procedure. 

e was a conflict of authorities before the introduction of the new Civil 
ure Code, as to whether when a pauper suit is withdrawn, the Govern- 
is entitled to Court-fees, The Court in the present case has taken the 
w that the Government was not entitled. This has now been altered by the 
ew Civil Procedure Code Rule 12 Order 33. Butthis hascome into operation 
hree months after the passing of the above order, 


party is liable to pay a certain sum of money to Government or not is not a 
question of mere procedure. It involves a substantial right. Therefore I 
hold that the Rule 12 Order 33 cannot be made to act retrospectively even on 
the assumption that it cannot be invoked in aid of the present application,” 


The Government appealed to the High Court. 


P. B. Shingne.—In this case I raise a preliminary objection 
that no appeal lies. The only remedy for Government was 
to apply in revision. The case is to be governed by the ol 
Code. 


L. A. Shah, acting Government Pleader.—The ninety days 
period for revision expired after the enforcement of the new 
Civil Procedure Code. And Government got the right of 
applying to the lower Court under r. 12 of Order 33. That 
right could be exercised at any time. Accordingly when 
Government came to know of the decree, an application was 


It cannot be said that this alteration merely affects procedure. Whether a 
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made .to the lower Court and the order 
passed on the application is appealable. 
[Per CurtaM.—The appeal would lie 
On merits, the respondent has no cas 
ought to have made an order as to 
failure of plaintiff's case within the mea 
of State v. Bhagirathibai (1). The cas 
by r. 12 of O. 33. 


P. B. Shingne.—The appeal has to be 
construction of law. The question whet 
have been paid on any equitable view of tl 
be considered here. The case does not fal 
new Civil Procedure Code cannot apply 
accrued in my favour cannot be disturbed. 


CHANDAVARKAR ji_The circumstances un 
appeal has been preferred by Government to recov 
fees in Suit No. 261 of 1906 are shortly these. 
suit for partition and it appears it was settled by* th 
out of Court. The Court dismissed the suit upon th 
application, throwing the costs on the parties. It 
pauper suit, and the Subordinate Judge directed that t 
should be no order under s. 412 of the Code of Civil Proce 
(Act XIV of 1882), i. e, no provision made for the Court-fe 
to which the Government were entitled. It is stated by th 


dismissing the suit was sent to the Collector, as required by 
Civil Circular No. 65 of the High Court Civil Circulars. 
Whether that was so or not, the suit having been dismissed in 
October 1908, Government had the right to come up to the 
High Court and ask this Court, in the exercise of its power 
under the Extraordinary Jurisdiction, to revise the order of 
the Subordinate Judge and make due provision for the pay- 
ment of the amount of the Court-fee. That was the only re- 
medy open to Government under the law then in force; and 
Government had according to the rules of this Court, ninety days 
from the date of the Subordinate Judge’s order. But before 
these ninety days expired, the new Code of Civil Procedure 

had come into force, and r. 12 of Order XXXIII thereof gave , 
the remedy to Government to apply at any time to thé Court 

to make an order for the payment of the Court-fees under 





(1) (1906) I. L. R. 31 Bom, 10 ; 8 Bom, L, R. 689. 
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der made by the Subordinate Judge in the 
suit had been made without the know- 
, and it was competent for the latter, 
application to the Subordinate J udge 
sdone by the Collector. The Subordinate 
that he had no jurisdiction to pass a fresh 
this order that Government now ap- 
t the appeal did not lie. But the appeal 
T passed by the Subdrdinate Judge under 
on an application made by Government 
me Order, it is an order under s. 47, and 


of the case, there can be no doubt that, 
ime the suit was dismissed, the only remedy 
ent was to come up to this Court for the 
power under the Extraordinar Jurisdiction, yet, 
riod prescribed for TRE avail itself of 
could expire, a new law had come into force; the 
&of procedure. The right had been kept intact as 
en under the old law, but a'new remedy was given, 
t was under r. 12, Order XXXIII. Therefore it was 
open to Government to make an application and ask the 
ordinate Judge to pass a proper order according to law. 
e Subordinate Judge who declined to make any order 
nder s. 412 of the Code of 1882 clearly committed an error 
law. The suit had been dismissed. It may be that was 
because the parties had settled the matter out of Court, but 
' the Court had nothing to do with that, nor had the Court to 
do anything with the fact that the dismissal of the suit was 
upon the joint request of the parties. Whether it was upon 
the request, of the parties or not, the suit had been dismissed, 
and the suit having been dismissed, there was a failure of it and 
the right accrued to Government to have the Court-fee from 
the party defeated. The party defeated was the plaintiff. 
That was the proper order to make: see Secretary of State v, 
Bhagirathibat (1), 

For these reasons the decree appealed from must be revers- 
ed and the decree in suit No. 261 of 1906 must be amended, 
so far as it relates to the order under s. 412 of Act XIV of 1882, 
by ‘deleting the order of the Subordinate Judge and substituting 
for it the following: “ That Govetnment do recover from the 
plaintiff the afaount of Court-fee, which would have been paid 


(1) (1906) I, L, R. 81 Bom, 103 8 Bom, L, R, 689, 
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Civil Procedure Code (Act XIV of 1882), Seo, 539—S 


ence to the village of Navli, which had been dedicated to the 
Shamanshasur Pir Dargah at Supa. 
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The costs of this appeal and of the ap 





Before Sir N. G. Chandavarkar, Kt., and Mr, 


THE COLLECTOR OF 
v. 
BAI CHANCHALBA 


charitable property—Suit in ejectment—Hjectment of a 
tice—Party to suit. 


Though a suit to eject a trespasser from trust propert 
scope of and reliefs claimable under s. 539 of the Civil 
1882, yet a suit wherein a breach of trust is complained of 
denies thatthe property isa public trust for religious pu 
tried under s. 539 and the alienee can be joined as a party ‘to i 

Such an alienee is a necessary party whero it is alleged that he 
the property from the trustee with full knowledge of its chara 
public trust for religious purposes and that he has for some year: 
part of the income to and;for the trust, 


Surr under s. 539 of the Civil Procedure Code, 1882. 
The suit was brought by the Collector of Poona with refer 


In 1874, Imamudin, the Mutavali of the mosque, mortgaged 


the right to take profits of the village to one Gulabchand for 
Rs. 725. On 26th April 1875, the accounts were made up and 
the amount found due on the mortgage was Rs. 530 odd. A 
cash loan of Rs. 269 odd was made anda fresh mortgage for 
Rs. 800 was executed by Imamudin. 


Gulabchand having died, his son Harichand obtained, on the 


22nd December 1890, a decree against Amiruddin (son of Imam- 
udin) for sale of the mortgaged property for the satisfaction 
of his mortgage claim of Rs. 800 principal and Rs. 800 interest. 
In execution of the decree, the right to the income of the 
village was sold and was purchased by one Tatyaji.on the 


O O res ee reer ee eee eee ee ee 
*Second Appeal No. 997 of 1910, 58 of 1910, configming the -deoree 
from the decision of C. Roper, Dis- passed by K. Barlee, Assistant Judge 

. trict Judge of Poona, in Appeal No. of Poona, in Civil Suit No. 11 of 1908, 
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3 to 1896. 

96, Tatyaji sold to Harichand his right, 
e village for Rs. 99. 

paid Rs. roo to Amiruddin to celebrate 


for the repair ofa drain of the mosque) 
d in 1899 for Urus. From 1900 to 1905 
n Nemchand spent about Rs. 200 every 
e Urus. 

anchalbai (widow of Harichand) guardian 
hand, declined to make any payments. 

ay 1906, the Fakir in charge of the mosque 
Collector requesting him to arrange for the 
ent of the mosque and the village. 

r of Poona filed the present suit in 1908, under 
Civil Procedure Code of 1882, praying for (1) 
t of new trustees; (2) a declaration that the 
egd dated 26th April 1875, the sale certificate dated 
mber 1893, and the sale-deed dated the 31st May 1896 
ull and void; (3) an order vesting the Darga and the 
in the new trustees; (4) an order for the eviction of 
chand Harichand for the purpose of the village and 
ivery of it to the new trustees or in the alternative a 
ermanent injunction directing Nemchand to pay the whole 
ncome or a portion of it every year to the new trustees. 

In the Court of first instance, a preliminary issue was 
raised :—Does the suit for the eviction of Nemchand fall with- 
in the province of s. 539, and, if not, is this suit against defen- 
dant No. 1 (Chanchalbai) maintainable? 

This issue was found in the negative, on the following 
grounds :— 

“The counsel for Nemchand has quoted a number of decisions ending with 
43 Cal, 789, Badridas v. Choonilal Joharey, in which all the previous docisions 
are collected and discussed. l need only consider a few. There aro three 
Bombay cases (I. L. R. 8 Bom. 365; I. L. R.15 Bom. 613; and I, L. R. 24 
Bom, 177)in which it has been decided that a suit for the recovery of the 
trust property by trustees does not fall under s, 589, Civil Procedure Code. 

These cases, although the question before the Courts was not that at present 
at issue, are instructive inasmuch as they show that the Bombay High Court 
agreed with the Calcutta and Madras High Courts in holding that the scope 
of s.539is narrow. This view is also expressed by Mr. Justice Duvar in the 
‘case of Sir Dinshaw Manehji Pelit v. Sir Jamsetji Jeejecbhai in which the 
learned Judge remarked (pages 528-9), “Because the plaintiffs have a good 
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cause of action.....; unders.539....... they 
into it (a suit under s. 539) another suit claiming oth 
from those contemplated in the section,” i. e., a sul 
person born in an alien faith is entitled to the bene 
tered by the plaintiffs, The learned Subordinate 
have gone even further than I am asked to do for 
tiffs the breach of trust complained of consisted i 
to certain persons. In the present oase no such int 

However lenving these cases as not exactly in p 
seem to present a more exact parallel, 24 Cal. 
In the former the joinder gf a suit under s, 539 with a 
able property was allowed but this view haa been twi 
same High Court (vide 83 Cal. 780). The latter case d 
a suit to recover possession of trust property does not 

Apart from authority it is not easy ‘to see why the 
should be dragged into this litigation in this Court, It is 
to sue him inthe usual Court. The argument of the | 
Pleader is that all the authorities quoted deal with the q 
should be plaintiffs and not who should be defendants a 
Rule 3 must be read withs.92, I need not discuss this qu 
for it is obvious that this rule is permissive and that und» 
quirement is that the plaintiff has a cause of action against, a 
defendant separately. In the present case however the Coll 
thority to sue Nemchand alone for possossion and therefore 
to suppose that he:can do so by making the trustee a party. 
cedure is that followed in the Chinchwad cases (15 and 18 Bomt 
the trustee and then get one appointed who will recover m 
property.” l i 


On appeal, the District Judge arrived at the same 
on the following grounds: 


“The appellant does not seriously contest the finding that the 
tion cannot lie against defendant 1 under s. $39. But he cont 
guit as against him must lie in respect of the question whether t. 
should be set aside. Now this contention might possibly hold gt 
if defendant No.1 could be regarded himself ns a trustee in 
that word. Lf however he is an alienee, pure and simple, from 
the authoritics are perfectly clear to the offect that no suit ur 
maintainable. See s3 Cal, 799 which followed 24 Bom, 170 w 
from 24 Cal, 418, the ruling followed in 28 All. 112. As against ar 
trust property Iam bound to hold that the suit under s. 539 cann: 
plaint itself suffices to show that defendant No.2 is the trustee 
fendant No. 1 is inno sense sach, His predecessors, although the, 
continued to defray some of the trust expenses, did not in any wi 
themselves the duties or responsibilities of trustees and this is clee 
fact that the present trustoe (defendant No. 2) isthe descendant « 
ginal trustee who alienated the income to the defendant 2’8 prot 


interost.” 


The plaintiff appealed to the High Court. 
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Government Pleader, for the appellant. A. 0. J. 
for the respondents. . 1911 
\ ——_ 

.—This is a suit brought by the Collector Qorrzcror 
of the old Code of Civil Procedure (Act or Poona 
g a breach of trust on the part of the v. 
y in dispute, which is claimed to be a OHANCHAL- 
gious purposes. Defendant No. 2 is the PAL 
m the breach is alleged; defendant No.1 
on to whom the property is alleged to have 
he trustee. At the trial in the Court of the 
f Poona a preliminary question was raised 
t No. 1 was a proper and necessary party to 
t under s. 539. That Court answered the 
negative on the authority of the decisions of 
kshmandas Parashram v. Ganpatrav Krish- 
nath Govind Deshmane v. Rambhat ©); Kazi 
agun Balkrishna (3), thata suit to eject a trespass- 
rust property is outside the scope of and reliefs 
under that section. Accordingly the suit was dis- 
as against defendant No.1. On appeal the District 
has taken the same view. 
does not follow from the decisions, on which the Courts 
w have relied, that to a suit of this character, where a 
each oftrust is complained of and where the alienee denies 
hat the property is a public trust for religious purposes, he is 
ot a proper and necessary party, because relief cannot be 
given as against him by way of a decree in ejectment. Though 
such a decree doesnot fall within the reliefs which the Court 
can grant under s. 539, it has jurisdiction to determine, 
for the purposes of the reliefs which can be granted, 
whether the property is a public trust for a religious purpose, 
if that question is in controversey. That was the question 
covered by the first and second issues raised at the trial and 
the alienee (defendant No. x) is interestedin it. The question 
cannot be properly tried unless he is before the Court. He 
is, therefore, a necessary party, though possession cannot be 
recovered from him in this suit, if the issues in question are 
found against him. 

There is a further ground why he is a necessary party. The 
plaint alleges that he has taken the property from the trustee 


a e—a 
(1) (1884) I. L.R. 8 Bom, 365. (3)(1899) I. L. R. 24 Bom, 170. 
(2) (1890) L L, B. 15 Bom, 148. 
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with full knowledge of its character as 
religious purposes and that he has for so 
of the income to and for the trust. And i 
ment he asks the Court to direct him to m 
ment out of the'income of the property 
Court find that it isa public trust for ; 
These pleadings may fairly raise the qu 
defendant No. 1 has become a constructive 
of the alienation on which he relies an 
conduct. In that view of the case he woul 
party: Jugalkishore v. Lakshmandas Ragh 
impossible to say at this stage whether su 
established. That depends upon the evidenc 
from the pleadings, we must hold that defen 
proper and necessary party and that the suit < 
has been wrongly dismissed without trial. 

The decree is reversed and the case remanded 
according to law. Costs including those of this < 
costs in the cause. 

Decree + 


PRIVY COUNCIL. 





[On appeal from the Chief Court of Lower Burma,] 
i Present : 


LorD MACNAGHTEN, LORD SHAW, LORD ME! 
Mr. AMEER ALI. 


KO THO HNYIN 
v 


MA HNIN I.* 


Appeal—Civil Procedure Code (Act XIV of 1882)—Decree-holk 
Execution of decree—Order refusing decree-holder permission to 


No appeal lies from an order refusing to give a devree-holder, 
to purchago at a sale hold in execution of a clecree. 
Jodoonath Mundulv, Brojo Mohun Ghose (2) aproved, 


APPEAL from two orders of the Chief Court of 
Burma dated September 8th -and September 2oth 1909 


*Roported by J. M. Parikh, (1) (1899) I. L. R. 23 Bem. 65 
Barristor-at-Law, London, (2) (1886) L L, R, 13 Cal. 23 
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ecution of a decree in appellants’ favour 
nt as administratrix of the estate of one 
eceased. By the first of these orders the 
ppeal lay from an order of the District 
ich (inter alia) expressly prohibited the 
ing at a sale at which certain promissory 
ution of the aforesaid decree were ordered 
y the second, the Chief Court of Lower 
revise the aforesaid order of the District 

The appellants’ contention was that the 
istrict Court of Amherst was an appealable 
8 of the Civil Procedure Code (Act XIV of 
nany case, the said order was one that should 
ed by the Chief Court under s. 617 of the said 


1908, the appellant, as plaintiff, filed a suit in 
Court of Amherst against the respondent as admi- 
f the estate of Maung Shu Hman deceased, claim- 
ee for Rs. 103,252-8-0, for money lent to the deceas- 
déclaration of lien for the said amount on thirty-three 
ory notes which had been deposited with him: as secu- 
y the deceased. The learned Judge gave judgment for 
present appellant {or the amount claimed with costs and 
dered the sale of the promissory notes in satisfaction of the 
me. It was in the execution of that decree that the ques- 
ions raised in-the appeal arose. 

On July 17th, 1908, the appellant applied to the District 
Court of Amherst for execution of the aforesaid decree by or- 
dering the sale of the hypothecated 33 promissory notes. The 
respondent however claimed (inter alia) that as the said notes 
were all made and payable in the district of Karenni ( which 
was not within the jurisdiction of the Court) the sale should 
take place at Loikaw, the chief town of the district, and that 
the appellant should not be allowed to bid directly or indi- 
rectly. The appellant in reply alleged certain facts to show 
that as the notes were the only means he had of recovering 
the debt he would lose part of his judgment debt if they were 
sold below their face values. 

On August 25th the Court ordered the sale of the notes 
within its own jurisdiction after six months had expired but 
with notice to be published in Karenni and directed that the 
appellant, the decree-holder, should be forbidden to bid for 
the property directly or indirectly. 
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On September sth, 1908, the appellant 
for revision of the aforesaid order to the 
Burma but was informed by the said 
remedy was by appeal and the said petit 
amended into one of appeal. The groun 
said appeal were that in forbidding the ap 
sale of the said notes the Court acted with 
and that according to the practice of the C 
granted to. the decyee-holder as a matter 
refused only when the conduct of the sale 
the decree-holder himself and not, asin thi 
in the hands of the Court. 

The Chief Court dismissed the appeal. Th 
of the judgment was as follows :— 


“Tt is objected that'no appeal lies against an order re 
decres-holder permission to purchase at the sale. This was h 
Mundul v, Brajo Mohun Ghose(1) where it was ruled that g, 588, 
an appeal only against an order under s. 294 confirming or ge 
refusing to set aside a sale. ‘I'hat this view is correct is, 1 co 
from a perusal of s, 294 and of the connection in which alone the Yvor 
is used in that section, No authority to the contrary has been ci 
would hold that no appeal lies against the order refusing permission to 
purchase at the sale. It was not argued whethor an appeal did or did n 
against the order fixing the time of sale. It appears to have been take 
an order falling under s, 244, ol, (c) and therefore, in view of s. 2, appeals 
as a decree. i 

I feel doubtful whether this is correot. Section 244 seems directed against 
multiplicity of suits, by enjoining that questions between tho parties which 
could otherwise be determined by separate suit, shall, when arising in the 
execution of a decree, be determined then and thero by the Court: executing 
the decree, A question such as the fixing of the date of sale could only arise 
in execution proceedings and Ido not see how a separate suit could lie on it. 

do not therefore think that it comes within the purview of 8.244, or that an 
appeal lies, But whether this be go or not, appollant in paragraph 9 of his . 
petition of soth July expressly left to the discretion of the Court both the 
time to be fixed for the sale and the manner of proclamation, and he cannot 
now complain if he was taken at his word, : 

The only limitation put upon the Court’s discretion by s. 290 is the fixing 
of a minimum period of fifteen days. No maximum ig fixed, and no gronndg 
are shown for holding that, under the peculiar circumstances of the present 


case, the Court did not exercise a sound discretion in passing the order which 
it did pass,” . ` 


Thereupon on September 6th, 1909, the appellant applied 
to the Chief Court of Lower Burma to review and revise , the 
said order of the District Court of ‘Amherst of August 25th, 





‘ (1) (1886) I, L, R, 18 Cal, 174, 
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jally the same grounds as those on which the P. O. 
and on September zoth, 1909, the Court 1911 
plication on the ground that there was =~ 

rcise of revisional powers.” Ko Tuo 
thereupon, appealed to His Majesty in Era 


Ma Hx L 
, for the appellant.—As the sale was under ~ 
he Court and not of the decree-holder there 
to refuse the latter permission to bid, and the 
at the notes were being’sold far away from 
nces of the makers of the notes and amongst 
id not know the makers, should have induced 
rder that reasonable value for the notes might 
o have allowed the appellant to bid at the sale. 
the Civil Procedure Code (Act XIV of 1882) all 
s. 294 without restriction are appealable and the 
e District Court was one under s. 294, and was, 
appealable. 
MACNAGHTEN.— You did not ask for leave to appeal. } 
pD Suaw.—The judgment says that you submitted to 
rder. | f 
R. AMEER ALI.— There is no appeal from such an order.] 
he order decided a -question arising between the parties 
b the suit in which the decree was passed and relating to the 
execution (Civil Procedure Code, s. 244). The order is, there- 
fore, a ‘decree’ within the meaning of that term as defined 
in s. z and as a decree it is appealable under s. 540 ofthe Code. 

[ Lorp MACNAGHTEN.—Was this point not directly decided 
in the Calcutta case? ] 

No, my Lord. ` 

The respondent did not appear. 


The judgment of their Lordships was delivered by 


LoRD MACNAGHTEN.—Their Lordships are of opinion that 
the judgment under appeal is right. If the appellant had 
applied for leave to appeal, and his application had been re- 
fused, there could not have been any appeal. It is a matter 
of administration. 

The point was expressly decided at Calcutta (1) in the year 
1886, and there is no authority impugning that decision. 
The point was raised there, and it was decided by the High 


(a) Jodoonath Mundul v. Brojo Mohun Ghose, (1886) I. L. R. 13 Cal, 174, 
R 88 
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P. ©. Court that no appeal lies “from an orde 
decree holder permission to purchase at a 
1911 S 
~~ tion of a decree.” 
Ko Tuo Their Lordships will therefore humbly 
Hxyi that this appeal ought to be dismissed. TH 





Ma tam g ance by the respondent so that there wi 
Solicitors for the appellant: Bramall and 
The respondent did not appear. 
[Gn appeal from the High Courtof Judicature at J 
Present : 
LORD MACNAGHTEN, Lorp SHAW, LORD 
AND MR, AMEER ALI. 
1911 
-~ MADAPPA HEGDE 
June 18, . 


v. . 
RAMKRISHNA NARAYAN BHAT.*° 


Suit to recover interest and compound interest —Mortgage—Consirua 
Remand. 


The plaintiffs sued to recover from the defendants the unpaid .amout 
of interest due to the plaintiffs from the 218t July 1898 till the ‘aist Jul 
1903, on the amount payable to the latter under a registered mortgage 
bond dated the a1st July 1893, passed by the defendant No. 1 for himself 
and as manager of his joint family to the plaintiffs’ deceased father, to- 
gether with another amount representing compound interest on Rs, 1,200 
accruing due every year during the said period as stipulated in the bond, 
‘There were various pleas raised in defence, and the first Court after con- 
sidering fourteen issues substantially decreed the suit, Buton appeal, 
the High Court dismissed it on the ground that upon a proper construc- 
tion of the mortgage bond there was no personal covenant on the: part of 
the mortgagor to pay interest from year to year, and that, therefore, the 
plaintiffs were not entitled to bring the suit: 

Held, reversing the High Court, that there was a covenant in the mort- 
gage bond to pay interest from year to year, and that the case should be 
remanded tothe High Court so that the other issues might be dealt with, 


APPEAL from a judgment and decree of the High Court at 
Bombay, dated the 22nd January 1908. 

The appellants, plaintiffs, filed a suit against the respondents 
to recover from them the sum of Rs. 8,205-9-6, the amount of 


* Reported by J. M. Parikh, Barrister-at-Law, London, 
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and compound interest due on a mort- 
30,000, dated the 21st July 1893. The 
ubstantially decreed the claim of the plain- 
High Court reversed his decree and dis- 


differed in construing the said mortgage 
tion for determination in the appeal was 
egard to its terms, the suit of the plaintiffs 
aintainable. A 
, dated the 18th July 1904, the plaintiffs 
sis now material) as follows. On the arst 
st defendant, for himself and also as manager 
ily, executed a mortgage deed in favour of the 
plaintiffs to secure the payment of Rs. 30,000 
he said mortgage deed as due by him, and for 
esum. The mortgagor stipulated, among other 
he would pay a sum of Rs. 200 in cash and give 
betelnut and other articles on the arst July 1894 3 
eqyently he would, on the 21st of May in every year, 
in two months after that fixed date, pay Rs. 1,200 in 
respect of the interest accruing for the year on the 
money, at the rate of Rs. 4 per cent., per annum, and also 
the articles mentioned above; that in default of so paying 
would personally pay the interest in arrears, together with 
mpound interest on the same at the rate of Rs. 4 per cent. 
per annum, and that he would repay the principal amount 
within forty years. The plaintiffs further alleged that since the 
execution of the deed the defendant had paid in respect of 
interest only Rs. 1,035, consisting of cash and articles accord- 
ing to the agreement. The defendant had not paid the interest 
due to date since the 21st May 1898. The plaintiffs therefore 
instituted the present suit, and prayed for a decree awarding 
them—" (a) Rs. 7,200 cash interest for the six years from the 
21st July 1898, to the 21st July 1903 at the rate of Rs. 
1,200 in cash per year in respect of the above mentioned hypo- 
thecation deed and—(d) Rs. 1,005-9-6, compound interest to 
date on the amount of interest due for the said six years 
according to the terms of the agreement.” Inall Rs. 8,205-9-6. 
‘The defendant 1 contended, among other things, that prin- 
cipal as well as interest should be recovered from the mort- 
paged property alone as stipulated in the mortgage bond in 
suit; that tlte personal liability of the defendant 1 cannot be 
enforced under the bond till the sale-proceeds of the mortgaged 
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property fell short of the amount due; that 
interest should be paid to the creditor every 
only for the convenience of the defendant 1 
principal and interest due under the bo 
at any time within the period of fort 
mortgage bond; and that under sections 
Transfer of Property Act (IV of 1882), and 
of the mortgage bond, the plaintiffs had 
either interest or principal before the expir 
forty years. He prayed that he might be 
whatever might be found due to the plai 
instalments of Rs. 600 cash. 

The remaining defendants (Nos. 2-5) filed a s 
statement, wherein they contended, among othe 
the suit in its present form could not be mai 
the provisions ofs. 99 of the the Transfer of P 
(IV of 1882), and that it was premature as the in 
payable at the end of the period fixed, for payme 
principal. > 

Of the fourteen issues framed by the Subordinate 
the eleventh issue, “Whether the suit is maintainable 
the terms of the mortgage bond in suit?” is the only i 
material for the purpose of this report. 

A translation of said mortgage bond dated the arst Jul 
1893, which was in the Kanarese language, after setting ou 
various recitals, proceeded as follows :— 

“I have passed this document in writing mortgaging the properties to be 
mentioned below for the total (of all the above named sums, namely) Rg. 30,000 
thirty thousand and for the interest (thereon) to be paid in the manner de- 
scribed below and making myself liable to pay the said sum on the responsi- 
bility of these properties and in case they should prove insufficient (to realise 
the above sum), to pay (the deficit) personally, . . . . 

Therefore until I pay you Rs, 30,000 (in words) thirty thousand inder this 
agreement, Ishall pay :interest inthe following manner :—The interest on 
this principal amount from this day forth up to the same date next year, i, e., 
for one year, is settled to be Rs. 200 (in words) two hundred in cash and five 
loads of plaited cocoanut branches worth ten annas, ten bamboos of the kind 
called Shami Bidru worth five annas, 50o fifty bundles of betel leaves worth 
eightannas, 12 twelve bunches of ripe betelnut worth two rupees, 30 thirty 
jaok fruits worth one rupee, five bunches of betel tree flowers worth 5 annas, 
and also 100 bundles of dried leaves. Of these, the cash money and jack 
fruits I ahall give on the 21st day of the month of May in the ensuing year 
1894 A. D., and the bundles of betel leaves and bunches of,botcl nuts and 
also bunches of betel tree flowers on the 3oth of the dark half of Kartik 
next and the bundles of cocoanut branches and shami bamboos and also dried 
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dark half of Magh next, And thereafter from the 
-yoar, each year cash interest at the rate of 4 per 
to Rs. 1,200 twelve hundred, five loads of cocoanut 
So bundles of betel leaves, twelve bunches of betel 
five buhches of betel tree flowers, and also hundred 
so much interest for each yearas mentioned above 
ear, also on the dates mentioned above and sgo 
t (Ishtu i merege baddianner ayaya varushadalli 
te saha manu nimaji kothi rashidi tegedu collutta 


ems) of this interest, jack fruits and dried leaves I shall 
illage of Navilgon and all the remaining items I shall deliver 
e in the village of Karki from time to time. And I shall pay 
amount Rs. 30,000 (in words) thirty thousand within forty 
date in‘one sum together with the interest that might remain 
ake back this agreement-with receipt (of the above) endorsed 
er with the documents placed herewith. IfI should fail to pay 
sum of) money within the period stated above, I shall pay forth- 
demand the principal and interest including interest at the same 
subsequent period up to the date of payment. But until then 
ə interest due for each year the money payable in cash should not 
ithin jhe date mentioned above and the interest so omittted to be paid 
should remain unpaid by me even within two months after that date, I 
thereafter, pay compound interest at the rate of 4 per cent per annum on 
said sum of interest. As to dry leaves only out of the remaining items, if I 
ould fail to deliver them to the servants that may begent by you at the stipu- 
ated time, I shall pay the value of the said dry leaves at the rateof one anna 
per bundle. And although a period of forty years is mentioned as the time 
within which the principal sum is to be paid off, if perchance, before the expiry 
of the said period, it be convenient to me to pay and I offer to pay a sum 
not less than 1,000 one thousand rupees as part of the principal within two 
months after paying the cash interest due every year or by the 21st of July 
every year, you should receive the same without pleading the excuse of the 
said forty years period and pass to me a receipt duly registered. And imme- 
diately after the whole ptincipal sum of Rs, 80,000 thirty thousand is accor- 
dingly paid in full this deed is to be returned (to me) with an endorsement of 
payment, In that case when as above sums are paid in paymentof the prin- 
cipal, interest on the remaining principal and the other articles (in respect of 
interest), are to be paid as mentioned above. As to the interest in cash, 
however, you are to receive the same at the rate of 4 per cent. per annum 
on the principal sums in balance (after each part payment) until the whole 
of the principal is paid off. . ..... 


On the 23rd December 1905 the Subordinate Judge deliver- 
ed his judgment, in which he separately recorded his findings 





*This is a transliteration of the "having paid interest.’ T'he word 
sentence in the original. The actual “Kottu” being a perfect participle, 
expression usel in the original is (Notes by the Official ‘l'rauslutor of 
“Badi Kottu” which standing by it- the High Court.) 
self may be literally translated as 
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on the issues. With regard to the eleventh 
he entertained no doubt that the suit was 
the clear terms of the mortgage deed sued u 
stated, he directed that the defendants shou 
tiffs the amount of claim, with costs, in eig 
equal instalments on the 30th of June of ever 
until the whole amount was -paid off, and 
of payment ofa single instalment at the tim 
plaintiffs should be at liberty to recover the 
then due, including costs, if any, by immediate 
the decree against the family property of the 
other than the mortgaged property. And he fur 
that the defendants should bear their own respect 

The defendants appealed from the decree of the 
Judge to the High Court of Bombay. The appeal 
by two learned Judges of the Court, who, on th 
January 1908, delivered their judgment, whereby th 
ed the appeal, reversed the decree of the Subordinat 
and dismissed the suit. They were of opinion that 
proper construction of the mortgage deed, there was no 
sonal covenant on the part of the mortgagor to pay inte 
from year to year, and that, therefore, the plaintiffs were n 
entitled to bring the suit. The judgment of the High Cou 
was as follows :— 


“The first question in this appeal is whether the suit lies, The point 
urged by the learned counsel for the appellantis that upon a proper construc- 
tion ofthe mortgage deed, there is no personal covenant on the part of the 
mortgagor to pay interest from year to year, and that, therefore, he is not 
entitled to bring this suit. The Subordinate Judge has held against the 
‘appellant and passed a decree in favour of the respondent, The mortgage 
deed has been read out before us and having carefully considered the contents 
of it, we are of opinion tbat Mr. Robertson’s contention must prevail, The 
terms of the deed are free from ambiguity. Itstarts by saying that the pro- 
perty covered by the mortgage deed is hypothecated for the sum of Rs, 30,000 
and interest, and that, that sum shall be payable out of it, the said property, 
That isthe dominant olauge in the deed and, according to it, there is no per- 
sonal obligation to pay interest annually. 

“Then the deed goes on to provide for the manner in which interest shall 
be paid, As regards that the provision in the deed is as follows :—“ We shall” 
says the exaoutant, “take receipts from you on payment of interest from year 
to year in the manner provided above.” ‘There again there is no covenant, 
It only means if interest is paid from year to year, receipts shall be taken, 
And a covenant should not be implied unless the language of the document 
be quite clear, See James v. Coohrane ( 7 Exchequer, p. 177) where Parke 
B. says :—“ According to the rule of law on this subject—and the whole case 
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nof that rule—no precise words are necessary to 
ovided we'are able to collect an agreement by the 
g shall be done, that will be sufficient to enable us 
eated. But we must be satisfied that the language 
the parties contemplated that the thing might be 
toa binding agreement upon them that the thing 
ortgage deed before us there is no agreement by the 
all pay interest annually. All they say is that if they 
eipts for the payment—which is a different thing from 


other passage in the document avhich supports the con- 
T. Robertson has asked us to put upon the document, There 
ay thatshould the property hypothecated prove insufficient 
ount of the principal and interest the mortgagors shall be 
for the deficit of the amount which may have to be realised, 
the question of personal liability was present to the minds 
nd that whenever they intended thata personal liability should 
ey used express and apt words to bring out their meaning. 
ave not been used with reference to the clause as tothe annual 
nterest. It is unnecessary to pursue other clauses, because they 
port our conclusion. 

ust, for these reasons, allow the appeal and reverse the decree of 
rdina®% Judge and dismiss the suit. Hach party to bear his own 
oughout.’? 


he plaintiffs, thereupon, appealed to His Majesty in 
uncil. 


De Gruyther K. C. and G. E. A. Ross, for the appellants, 
submitted that the High Court misconstrued the deed, that 
the suit was maintainable, and that, having regard to the terms 
of the mortgage deed, the appellants were entitled to the 
relief claimed by them. 

The respondents did not appear. 


The judgment of their Lordships was delivered by 


LoRD MACNAGHTEN.—Their Lordships are of opinion that 
the judgment of the High Court is erroneous. The learned 
Judges must have been misled by some erroneous translation, 
because on a certified translation before their Lordships 
nothing can be clearer than that there isa covenant to pay 
interest from year to year. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be allowed and the order on appeal 
reverged, and that the case should go back to the High Court 
so that the other issues may be dealt with. 

As regards costs the appellants are entitled to them here 
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and in the High Court. The costs in the 

abide the event of the further hearing in th 

Appeal- allowed ano 

Solicitors for the appellants: 7. Z. Wil 
The respondents did not appear. - 


[On appeal from the Chief Court of Lower n 
Present : 


LORD ATKINSON, LORD ROBSON, SIR ARTHUR 
Mr. AMEER ALI. 


G. W. DAVIS 
j . 


MAUNG.SHWE GO.* 


Coniraci—Specifio performance— Onerous but not unconscionable ba 
or misrepreseniation—Principle to be applied in a case where ui 
at issue on a vital question of fact. 


Where the lower appellate Court decreed the plaintiff’olaim 
cific performance of an agreement executed by the defendant, 
urged that as a decree for specific performance was discretionary, 
Lordships, having regard to the onerous character of the bargain, sha 
not affirm the decision under appeal ; . 

Held, that the bargain was onerous but there was nothing to show tha 
it was unconscionable, and in the absence of fraud or misrepresentatioy 
on the part of the plaintiff which induced the defendant to enter into the 
contract there was no reason why the decree should not be affirmed. 

Tn dealing with a case in which the parties are at issue on a vital question 
of fact, the safe principle is to consider whioh story fits in with the admitt- 


ed facts. 


APPEAL from a decree and judgment of the Chief Court of 
Lower Burma in its appellate jurisdiction, dated the 11th 
May, 1909, which reversed a decree of the same Court in its 
Original Civil Jurisdiction dated the 18th February, 1908. 

The suit was instituted on the ryth August, 1906, by the 
respondent, as plaintiff, against the appellant, as defendant, 
for the specific performance of a contract for the sale of land 
alleged to have been executed by the appellant, or in the alter- 
native for damages. The first Court dismissed the suit, but 
the Court of appeal decreed it. . 

The facts of the case are fully stated in their Lordships’ 





judgment. 
` Reported by J. M, Parikh, Barrister-at-Law, London, , 
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. (E. U. Eddis, with him), for the appel- 
the finding.of the first Court was right. 
Specific Relief Act ( Iof 1877), s. 22, 

the, Indian ‘Contract Amendment Act 
and submitted that the respondent was 
ominate the will’ of the appellant, that the 
ous, and that the case was one in which the 
ercise its discretion and refuse to grant specific 
hanpal Das v. Raja Maneshar Bakhsh Singh). 


K. C., and W. A. Jolly, for the respondent.—The 
e Court of appeal is right. The point that the 
made by the letter signed by the appellant is 
der the Specific Relief Act, s. 22, the appellant 
relief, was not taken in the Courts below, nor is it 
e appellant’s case here. The rule that a trustee 
rchase from a cestui gue trust has never been applied 
ase by the mortgagee from the mortgagor. In order to 
f such a case must be shown by the appellant as would 
peathed the transaction if it had taken place in the 
ry manner between parties who were strangers to each 
r. It must be shown that there was misrepresentation, 
that there was suppression of that which the respondent 
as bound to communicate: Knight v. Marjoribanks(2). There 
is no evidence of fraud or misrepresentation and the respon- 
dent is, therefore, entitled to a decree for specific performance. 


De Gruyther, K. C. , replied. 
The judgment of their Lordships was delivered by 


Mr. AMEER ALI.—This appeal arises out of an action brought 
by the plaintiffrespondent i in the Chief Court of Lower Burma 
in the exercise of its original civil jurisdiction to enforce the 
specific performance of an agreement alleged to have been 
executed by the defendant-appellant on the 4th of April 1906, 
and in the alternative for damages. 

The first Court dismissed the suit,‘ being unable to hold 
that the agreement set up had been proved.” The Chief 
Court on appeal has arrived at a totally different conclusion; 
it has found that the document was signed by the defendant, 
and it has accordingly reversed the decision of the first Court, 

and decreed the plaintiff’s claim. The defendant has appealed 
to His Majesty in Council, and the only question for deter- 








(1) (1906) L. R. 38 I'A. 118. (2) (1849) 2 Mao, & G. 10 at PP, 13, 14. and 15, 
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mination relates to the genuineness ofh 
agreement in suit. ; 

Although the parties are at issue on this 
the case, there is otherwise singular ynanim 
facts. In the conflict of opinion between the 
it seems necessary to their Lordships to exad 
facts and circumstances as furnishing the 


When the defendant in rgor acquired the land reg 
he is said to have executed the agreement, he was 
admission, in pecuniary difficulties. He had boug 
which was mostly waste and undeveloped, with 
rowed on its mortgage. In 1905 he was undoubted 
culties; one creditor appears to have taken out exe 
principal mortgagee was pressing for repayment, and 
according to his statement even at that time, he had 
good offers for the property, they had all fallen th 
each time he had increased his price. It was in these 
stances that he applied to the plaintiff for accommot 
The arrangement entered into, as one of the learned Judg 
the Chief Court observes, was onerous even for Burma. 
defendant was to obtain Rs. 50,000 from the Bank of Beng 
on the credit of the plaintiff, he was to draw, in conjunction 
with a Burmese broker Ba Pe or Hpay, who appears only to 
have lent his name for a small consideration, five bills for Rs. 
10,000 each, payable at three months after date in favour of 
the plaintiff, who was to endorse them over to the Bank of 
Bengal, to enable the defendant to get them discounted by 
the Bank. For this accommodation he was to pay the plain- 
tiff interest at the rate of 6 per cent. on the amount of the 


bills. 
This arrangement was duly carried into effect on the goth 


September 1905} the defendant drew five bills and received 
from the Bank Rs. $0,000 less its charge for discounting. On 
the same date he executed in favour of the plaintiff, as security 
for the money he had received, a mortgage on the land bind- 
ing himself to repay the amount in three months. 

The bills fell due on the 2nd of January 1906. Admittedly 
the defendant was not in a position to meet them nor to pay 
the interest for which he had made himself liable to the plain- 
tiff, He was still unable or unwilling to sell the land which, 
so far as can be judged from the record, was his, only asset. 
Under the circumstances there appears to have been no alter- 
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but to obtain from the plaintiffa renewal 
laintiff assenting, the bills were according- 
ther three months on the same terms as 
intiff had to meet the interest charged by 
enewed notes, the defendant executed in his 
ry note (Exhibit E) for the interest due to 
erest which he paid or for which he made him- 
e Bank of Bengal. These bills were drawn on 
uary and were due on the 6th of April follow- 
undantly clear on the evidence that before the 
ived the plaintiff began pressing for settlement. 
vidence is distinct on the point and is substantially 
ted by the defendant’s witnesses. 
a Burmese lady who is stated to be the adopt- 
ter of the defendant, and her friend Ma E Byu, 
‘broker, both say in substance that they, on several 
s, went to the plaintiff when he told them the interest 
bills was mounting up and that the defendant should 
vised to pay up within the three months or lef him “have 
and for a lakh.” 
he letter of the r4th February 1906 (Exhibit F) was a 
quest to the defendant to call at the plaintiff's office “on 
eceipt,” as he wished to see him urgently. The plaintiff 
states, and it is not denied, that it was with regard to pay- 
ment. Exhibit G, which bears date the 3rd of March, is a 
peremptory demand for payment by the 5th of March of the 
promissory note (Exhibit E), in default of which legal pro- 
ceedings were threatened. Although there is no definite 
statement as to what actually took place between the 3rd 
and 3oth March, there can be little doubt upon the general 
evidence that during this interval whilst the plaintiff was 
pressing for his money the defendant was equally anxious, for 
time. 

The defendant has produced two letters dated the 31st and 
3oth March respectively (Exhibits 3 and 4). Exhibit 4 is 
addressed by him to the plaintiffand is in these terms :— 


“ J write to ask you if you are willing to keep the Rs, $50,000 on my pro- 
perty the Zainganaing grant for six months longer if I pay you all money due 
on receipt and the interest on the Rs. 50,000 every three months in advance. 
Please let me know by letter without delay.” 

Exhibit 3, purports to be a reply to Exhibit 4 written by Ba 
Pe as follows :— 
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p. 0. “ As you requested I agree te wait for the principal 
if you will pay up all the due interest, say about t 
1911 mə know as goon as possible.” 
How Exhibit 4 came to be produced by t 
y. clear. The plaintiff does not appear to hav 
Mauna these two letters, but their Lordships have 1 
Suws Go. evidence of Ba Pe or Hpay that the defen 
Mr, Ameer write Exhibit 4, and received the reply, Exhibi 
Ali, Ba Pe probably with the knowledge or acquie 
- plaintiff. Admittedly, however, nothing was d 
out the arrangement suggested by the defendant i 
The material divergence between the parties be 
stage. The plaintiffsays he was not willing ‘to 
bills unless the defendant agreed that on failure to 
a third time the property should be conveyed to 
lakh of rupees, that he accordingly sent the bro 
Exhibit H for the defendant to sign, that it was brou 
to him with the defendant’s signature, and that there 
renewed the bills taking a promissory note (Exhibit 
before, for the interest due to himself and to the Bank. 
evidence regarding the instructions to the broker is very cl 
He says :— 

“ Finally I sent a letter by the broker for signature by Davis on the te 
that I would not renew the hundis unless he signed the letter. This ‘is th 
letter which I sent, Exhibit H. I accepted the proposal in that letter.” 

(“ I” evidently is a misprint for “ he.”) Then the plaintiff 
goes on:— 

“ I would not have renewed the hundis on any other terms. After Davis 
had signed I renewed the hundis. These are the fresh hundis then given, 

. The second set were returned to me after I endorsed the third. I 
had to pay interest on the third lot, and I got from Davis this pro-note ‘for 


interest (Exhibit J) as he could not pay mein cash, Nya Bwa and his daughter 
told me he could not pay cash.” 


In cross-examination he added:— 


“ I told Nya Bwa that. I told him to tell Davis that I would only renew 
the hundis if the agreement was made fora lakh. I sent the letter, Exhibit 
H, with Nya Bwa. JI may have sent him to speak about it before that, on an 
earlier day. I think I may. When I sent him to talk about renewal of 
hundis I sent him with Hxhibit H. I sent Nya Bwa to tell Davis that I 
would not renew the hundis unless he did sign. 1 only sent Nya Bwa once . 
that day, the time I sent him with the letter. He brought back the letter with 
Mr, Davis’ signature as it is now.” 


With regard to the instructions given to him by the e plaintitt, 
the broker, Nya Bwa, states as follows ;— 
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thia letter in his office and said, ‘ Lf the letter is not 
t be signed.’ I took this letter and the hundis. I 
. Davis at his house in Sule Pagoda Road. I went 
o signed the hundis. He is a broker, I found Mr, 
I went inside and upstairs. His daughter Ma Mi was 
ed Mr, Davis the letter (Exhibit H). I told him ‘ If 
dis will not be signed.’ We were all sitting round a 
avis then signed the letter in my presence.” 

her that after the defendant signed the document, 
ature onitas witness. Whether the defendant’s 
genuine or not, the cross-examination of this 
ws Clearly that there was considerable discussion 
deal of going to and fro before the plaintiffrenewed 
Nya Bwa says:— 

t time I went ond spoke about handis—about signing hundis, 
mo to go to Shwe Go and get him to sign them, He refused, and 
and told Davis. I went back ‘and told Davis, and said, “ You 
epay.” Then I went and called Ba Pe to speak to Shwe Go to sign 
8, Itook Ba Pe to Shwe Go. It was not on this occasion that the 
s written, I and Ba Pe had to go to Davis again. Before we went 
ied tg persuade Shwe Go tosign. Shwe Go refused. 80 we, Ba Pe 
ent back to Davis and told him that Shwe Go would not sign. Davis 
“ What ia to be done? I have no money.” I went back to Shwe Go and 
letter Exhibit H was found (sic). Shwe Go brought it upstairs ready 
ed.” 


Maung Ba Pe or Hpay, who had joined the defendant in 
drawing the bills, and whose name appears onthe renewed 
bills also, states that he had accompanied Nya Bwa 
when he went to Davis with Exhibit H andthe “ Hundis.” 
The defendant and his adopted daughter, Ma Mi, deny Ba Pe’s 
presence on the occasion the bills were brought. Their Lord 
ships think that Ba Pe’s statement as to his having gone with 
Nya Bwa is more likely to be true than the denial of Ma Mi 
or of the defendant, for it must be observed that although the 
defendant does say that Ba Pe did not sign the hundis at the 
same time as he did, and that he believed he signed them 
afterwards, he does not say, so far as their Lordships can see, 
+ that he did soat any other place than his (the defendant’s) 
house. ; ' 
With reference to the alleged execution of Exhibit H, Ba 
Pe says as follows :— 


oy There was first some conversation, it went on some time before he signed, 
Davisagreed and signed because he thought that during the three months he 
would be able*to raise money on the mortgage. He said so, and I told him 
that money could be obtained. He did not ask me to borrow money for him, 
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but after that I often met him, and we used to di 
the loan or not,” 


The defendant, on the other hand, stoutl 
ture on Exhibit H to behis. The defe 
circumstances leading up to the renewal of 
given in his own words. He says :— 

“Barly in April Nya Bwa came tome and said they 
paid up and I said I was short of money. Nya Bwa pr 
Exhibit 1. I can’t be certain if it was written there or n 
sign this it will be all right.’ I first altered ‘three’ and wrot 
reading on I came toone lakh and said ‘No, I won't sign an 
I will write another,’ and gave lixhibit 1 back to him. It was 
inmy copy book, Then I wrote out Exhibit 2. I made a fair 
gave it to Nya Bwa in a cover to take to Shwe Go” 


With regard to Exhibit 1, Nya Bwa says it is in hi 
that he wrote it in Davis’s house on the 4th Ap 
could not tell at what interview it'was written. Ex 
in these terms :— 

“ Rangoon, 4th Ap 


twelve 
months 





“My dear Ko Nyah Bwah,—If I not succeed within z 
three 


to sell my Zainganine land to Shwe Goh (for)alakh of Rupees. Tr 
settle upon Shwe Goh as his promise to advance more money if I requi 
Yours,” 


There can be little doubt that Exhibit 1, as drafted by Ny. 
Bwa, represented what the plaintiff wanted. The defendant 
says that it was left behind in his copybook when .the broker 
took away the fair copy of Exhibit 2 to give to the plaintiff. 

Exhibit 2 is in these terms :— 


“ Dear Sir,—AsTIam not prepared to pay you the interest, &o,, due, beg 
that you will wait six months from this date, I will then pay you the interest, 
and the two small bills I owe you, Should I fail to pay you then the interest 
I will agree to sell you the land at Pegu for whatever then is offered if you 
wish to purchase. I am offered now Rs, 2,20,000 and Rs, 2,40,000, but will not 
sell, My price is Rs, 8,00,000—G.” 


The plaintiff swore he never received the letter, the copy of 
which (Exhibit 2) was read to him. Nya Bwa’s recollection: . 
about this document is hazy, and his statement certainly is 
not satisfactory. Speaking of Exhibit 1 he says :— 


“Exhibit 1 is-not signed. I don’t think Davis refused to sign, I thinkI 
asked him to sign it. He must have signed this Exhibiti, I had forgotten 
all about it till Isaw it, Davis did not refuse to sign Exhibit1. e may 
have signed a fair copy. If I see it I can say if a fair copy was written. I 
can say thatafair copy of Exhibit 1 was made, but I cannot say who wrote 
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it, whether I or Davis or Ba Po, I can’t say what became of the fair copy, 
It will have been signed; I am not sure. I don’t know if this letter, Exhibit 
2, was written then or not. I cannot say, and do not remember, if a fair 
copy of Exhibit 2 was given to me to take away.” 

The defendant’s case is that the bills were renewed on the 
basis of the arrangement proposed by him on the 4th of April 
by Exhibit a, and that his signature on Exhibit H is a forgery. 

In dealing with a case of this kind in which the parties are 
at issue on a vital question of fact, the safe principle is to 
consider which story fits in with the admitted circumstances. 
Now the defendant and his witnesses state that the next day, 
or the day after, he sent the fair copy of Exhibit 2 to the 
plaintiff by Nya Bwa, the same Nya Bwa brought to him a 
document which he was asked to sign. “Its terms,” he says, 
“ were something like those in Exhibit H; it wasan agreement 
to sell for a lakh.” In cross-examination he adds the document 
offered to him for signature was not Exhibit H; “ that had an 
eight anna stamp, but was similar Exhibit H in terms, andin 
the form, of a letter; I think a little different in the heading ; 
it was, I think, ‘ from Shwe Go, Dear Sir.” 

And again :— ; 

“ I throw the document down in disgust on the table, and went to the back. 
Then I came baok and Nya Bwa read out the document in Burmese, Then 
he took it away.” 

/ Their Lordships will reserve till later their remarks on the 
statement that the paper shown to him was stamped. But it 
does seem difficult to conceive why or how a document, which 
was “ something like” Exhibit H inits terms, was brought 
to the defendant for execution by the same broker who had 
taken away his proposal contained in Exhibit 2, and on the 
basis of which it was understood the further transaction was 
to take place, or how it came to be presented to him without 

-any introductory remark in the calm manner described by 
him. 

The defendant's story is that on reading that paper so 
presented to him he became very angry, used strong language, 
refused to sign it, and went to the back of the house. He 
was called back, and when asked by his witness, the female 
broker Ma E Byu, as to the cause of his anger, he made the 
following statement :—- 

“ Yop don’t know what is written. If Isign that and I die to-night my 


children would be beggars—would be robbed. Or if Shwe Go dies the same 
rosuli. Lf Shwe Go cannot trust me I cannot trust him, I sent hima letter 
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P. ©. Tast night asking for six months. If he will not wait go to Court and I will 

1911 get six or twelve months,” 
sow Ma E Byu tells the story of what took place on that occa- 
Davis sion ina slightly different form, but she introduces into it a 
v. © statement made by Nya Bwa to the defendant when he re- 
coe fused to sign the paper, which is of importance. She says 
— ` that when Davis read the paper he became angry, banged 
Hr. real about, and spoke about his throat being cut; he then said 
— "let him (meaning, presumably, the plaintiff) accept what I 
offered yesterday if he likes; I am nota child, I won’t do 
like that.” “After that” continues the witness "Nya Bwa 
said, ‘it is for three months which is a long time; you will 
be able to make other arrangements; we will see that you are 

not cheated. ” , 

Ma E Byu goes on to say that the defendant, after he was 
called back, persisted in his refusal to sign the paper, and 
eventually Nya Bwa took it, foldedit up, and putit in his pocket: 

The suggestion is that although upto that time the pleswéit 
had clearly and admittedly not accepted the .defen{pesacqo 
“offer” contained in Exhibit 2, he quietly and without 
or question consented to the renewal of the bills 
defendant’s terms. He had all along been pressing 1% ete 
mediate payment of the monies that had already become due 2€ 
he had been trying to geta definite agreement from that 
defendant that if he did not meet his liabilities at the end \ 





of three months the property should be transferred for a lakh. 
The defendant admits that “a lakh was the plaintiffs limit.” 
Ma Mi, too, says that when she and Shwe Go (the plaintiff) 
had a talk about the sale of the land, he said “he thought 
it was worth about a lakh and that he would offer that but 
no more.” The evidence of Ma E Byu is to the same effect. 
She says Ma Mi, in her presence, told Shwe Go that the 
defendant had received an offer of a lakh and a half, on which 
the plaintiff replied :— 


“ Who will offer 14 lakhs or 2 lakhs? He will be lucky if he gotga lakh, 
Tell him to séll it for a lakh.’ I said ‘don’t speak about ı lakh. He would 
not sell for 14, not even for Rs. 2,270,000, he said ho would not go below 
8 lakhs.’ Shwe Go said ‘If he can get so much he had better gell quick, why 
wait?’ Isaid ‘ He did not sell; what can ldo?’ He said to Ma Mi ‘It is 
a long time and he has not paid interest, what is he doing P’? Ma Mi said ‘ He 
will pay he ia looking about him,’ Shwe Go said ‘ Very well, the sooner he 
pays the better as we have to pay interest.’ ” , 


And yet without any objection or further discussion the 


a 
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plaintiff, it is suggested, remained content with the proposal 
in Exhibit 2, to wait for six months for his interest, payment 
of which he had been demanding all the time, with a right of 
pre-emption at an indefinite price far above his limit. The 
suggestion seems hardly consistent with the admitted facts. 

The statements of the defendant in cross-examination regard- 
ing Exhibit 2 are by no means satisfactory, and their Lord- 
ships are not prepared to say that the Chief Judge’s comment 
is altogether unwarranted. . 

The bills were admittedly renewed on the 6th April and 
were due on the gth of July following. Before the due date, 
however, on the róth of June, the plaintiff wrote to the defen- 
etter, Exhibit K, in these terms :— 
to inform you that since the death of my brother Maung Shwe Oh 
h instant, the nature of the circumstances regarding our business has 

So I wish you to bear in mind that you should not fail to fulfil your 
according to your letter dated the 4th April 1906. I expect you will 
e good the promise on or before the appointed date,” 
defendant admits receipt of this letter, but says he 
that letter to refer to his letter of the 4th April which 
had given to Nya Bwa. The terms of Exhibit K, how- 
er, in their Lordships’ opinion are not consistent with those 
f Exhibit 2. Exhibit K contemplates an early fulfilment of 
an undertaking or promise of an explicit character; whereas 
under Exhibit 2 the defendant was not liable for any payment 
until 4th October. Under Exhibit 2 the plaintiff had only an 
option to purchase the land for whatever was then offered 
for it, which left-it open to discussion and enquiry. There 
was nothing in it which could be “strictly made good.” 

Again, Exhibit 2 contemplated that the relative legal posi- 
tion and rights of the parties should remain unchanged for six 
months, ‘but admittedly when the hundis fell due on the gth 
July the bills were not renewed for another three months ; no 

document was executed for the interest; and nothing was 
done by the defendant to keep matters in statu quo. He 
admits that "in the ordinary course the plaintiff would have 
wanted more hundis to do that.” The only explanation the 
defendant has to offer of the unusual course adopted is that 
he thought the plaintiff had taken up the loan himself. 

There was an interview between Shwe Go and the defen- 
dant after the bills fell due. Shwe Go’ says it was on the 
11th of July when Davis told him he could not pay and 

` asked him to pay. Whereupon the plaintiff said he had to 
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pay and would pay, but that the defendant would have to 
abide by the conditions of the letter of the 4th of April to 
which the latter replied he would. The defendant admits the 
interview ; he says Nya Bwa came to his daughter who spoke 
to him and he went and saw Shwe do; that he told him he 
was short of money and could not pay the interest and asked 


him to pay it for him, to which the plaintiff agreed; and he 


adds ‘that was for a further renewal for three months.” As 
a matter of fact the bills were not renewed, nor does the 
defendant appear to have concerned himself any more with ` 
his obligation on them. They were paid off by the plaintiff 
on the 12th July, viz., the cay after the interview, with three 
days’ extra interest. 

In their Lordships’ opinion neither the conduct o 
fendant nor the acts of the plaintiff are consistent 5 
arrangement in Exhibit 2; they appear to be in acc 
the agreement in Exhibit H which was substantially 













liability on the bills for the payment of all interest t 
the matter was to be treated as concluded, and that the 
would be sold to him for the amount stated. 

What transpired shortly after is also of importance in 
consideration of the case. Four weeks later the defend 
wrote to the plaintiff for a loan of Rs. 1,000, which he sai 
he urgently needed for the funeral of his wife. In the letter 
(Exhibit L) he mentioned that he had sold his Pegu land for 
Rs. 3,00,000, and that the loan would be repaid on receipt of 
the earnest-money on the following Friday. There is ‘no 
reference, however, either to the liability oñ the bills and 
the promissory notes which, according to his story, were out- 
standing, or to the plaintiff’s pre-emptional Tight under Ex. 
hibit 2. |, 

The plaintiffs reply, through his lawyer, was prompt and 
significant. The letter(Exhibit M), dated the r1th of August, 
stated that it was well known to the defendant that he could 
not sell the land to others as he had contracted to sell to the 
plaintiff under whose instructions the writer had commenced 
drafting a conveyance more than a week before and warned 
the defendant that, unless he carried out his agreement, he 
would be sued! for specific performance. He also demanded 
the name of the intending purchaser. To this the defeydant 
replied, through/his solicitor, on the 13th of August, denying 
any such agreement. But the writer adds: “our client did 


VOL. XIL] THE BOMBAY LAW REPORTER. 


offer to sell, but your client will not agree to pay the price.” 
Their Lordships’ attention has not been called toany evidence 
in support of this statement. 
After some further correspondence between the lawyers on 
the two sides this suit was launched’ on the 17th ‘of August. 
So far the admitted facts and circumstances point to one 
conclusion. The facsimiles of two admittedly genuine 


` signatures of the defendant, together with the facsimile of the 


disputed signature, are on the record, and their Lordships have 
had an opportunity of examining them. With reference to the 


- latter (the signature on Exhibit H.), the defendant says as 


follows :— 


“ From the signature alone I would not be able to swear whether it was 
mine or not, The flourish of the ‘D, however, goes further to the left than 
mine generally do, In Exhibit 1 (3) I have flourished a little more than usual,” 

The Judge in the Court of First Instance says that he had 
examined it carefully and that it revealed no obvious signs of 
forgery except that there was a mark of double writing or 


, correction jn the second of the three initials which oc- 


S 


b3 


curred below the name. Nor do their Lordships perceive any 
difference between the admitted signatures and the disputed 
signature. 

The mark of double-writing to which the learned Judge 
refers might be purely accidental; in their Lordships’ judg- 
ment much importance cannot be attached to it. But his 
finding does not show that he had formed, on a comparison 
of all the admitted signatures of the defendant with the dis- 
puted signature, a decided opinion that it was a forgery, for, 
in summing up the case, he expresses himself in these terms :— 

“ It seems, therefore, improbable that Davis would have agreed to sell his 
land for one lakh simply in order to induce Shwe Go to wait three months for 
the interest due—a sum of not more than Rs. 5,000." On the other hand it 
seems improbable that a man in the position of Shwe Go should cominit or 
abet the commitment of forgery in order to obtain possession of the land 
mortgaged to him.” 


He seems to have been a good deal influenced in his 
view by the improbability of the defendant agreeing to 
sell the land for which it was stated large offers had been 
made, for only a lakh and a temporary accommodation 
for a comparatively small sum. The learned Judge appears 
to have overlooked that the whole question of the renewal 
of the bills was involved in whatever arrangement was 
arrived at on the 4th of April, The defendant had either to 
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take them up or get them renewed. Had no arrangement 
been come to, an action on the bills would have jeopardised 
his prospects of selling the property to advantage. He 
evidently hoped, and probably was assured by the’ brokers, 
that within the three months he would be able either to 
dispose of the land or raise money by mortgage. The evidence 
of Ma E Byu already referred to coupled with the statements 
of Nya Bwa and Ba Pe strongly confirms this view. 

Ma Mi admits that about the time when the bills were 
renewed, the plaintiff told her that he was “ going to send Nya 
Bwa with a document,” for the transfer of the land for a lakh. 
“There was a letter on the table before them with a stamp.” 

It has to be noted that the defendant as well as his 
witnesses say the paper which was brought by Nya Bwa, and 
which Davis refused to sign, though in the form ofa letter, 
bore a stamp. Nya Bwa swears he never saw any stamped 
agreement in the form of Exhibit H. Their Lordships think 
it is hardly likely that ifa forgery was going to be perpetrated, 
the plaintiff or his agent after presenting a stamped agree- 
ment would forge the signature on an unstamped paper. If 
the forgery was not successful on one stamped paper, another 
could have been as easily substituted as an unstamped paper. 
The story about the letter that was presented to the defen 
dant for execution being stamped seems due to a desire 
to give it additional coloring or is the outcome of imagination 
consequent on the bills bearing stamps. 

Their Lordships have, after the most careful consideration, 
come to the conclusion that the defence sct up is not true. 

But it has been strongly urged by counsel on behalf of the 
defendant that as a decree for specific performance is discre- 
tionary their Lordships, having regard to the onerous charac- 
ter of the bargain, should not affirm the decision of the Chief 
Court. In the absence of any evidence of fraud or misrepre- 
sentation on the part of the plaintiff which induced the 
defendant to enter into the contract, their Lordships see no 
reason to accede to the argument. The bargain is onerous 
but there is nothing to show that it is unconscionable. The 
defendant knew all along that a lakh was the plaintiff’s limit; 
it is in evidence that he had frequently urged the defendant’s 
daughter to advise him to sell the landif he was getting a 
higher offer. It is difficult to say under the circumstances that 
he took an improper advantage of his position *or the diffi- 
culties of the defendant, 
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On the whole their Lordships are of opinion that the decree 
of the Chief Court is correct and that this appeal should be 
dismissed with costs, and they will humbly advise His Majesty 
accordingly. 

Appeal dismissed. 

- Solicitors for the appellant: Sanderson, Adkin, Lee and 


Eddis. 3 


Solicitors for the respondent: A. H. Arnould & Son. 
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Before dir, Justice Beaman, 


CASAMALLY JAIRAJBHOY PEERBHOY. 
v. 
Sır CURRIMBHOY EBRAHIM Bart.*# 


Khojas—Shiah Mahomedan law—Trust deed—Trust deed turning out to be 


invalid—Adverse possession by trustess as against cestui qus trust—Resulling 
trust in favour of settlor—Limitation Act ( IX of 1908), Sec. 1o—Mahomedan 
Law—Wakf—Creation of wakf after a life estate—Gift—Power of reroca- 

- tion—Guift coupled with condition—Irrevocable gift—Giftin fuluro— Con- 
tingent gifts—Local usage among Khojas—Esloppel—Rea judicata—Civil 
Procedure Code (Act V of 1908), See, 11. 


J, a Khoja Mahomedan, executed in 1886 a deed of settlement whereby 
he settled the whole of his property upon himself and others in trust for 
himself for his life, and after his death, for his son N for his life, subject, 
to the payment of certain monthly payments to members of J’s family, 
In the event of N dying issueless (which event happened) the property 
was to be divided into ten portions, six of which were given to various 
donees, and the remaining four were to go to charity. The deed con- 
tained a revocation clause. Up to his death J was himself one of the 

. trustees and was in physical possession, occupation and enjoyment of all 
the trust property. There was no formal delivery of possession of the 
property to the trustees, but on the day of the settlement, J opened in 
his books an account of the property as trust property. After the 
execution of the deed, a son C (plaintiff) was born to J, who acting under 
the powor reserved to himself under the revocation clause, caused another 
draft agreement to be prepared, according to which the monthly pay- 
ments payable under the deed were maintained but the whole property 
was directed to be held by the trustees upon trust for N and O as mem- 
bers of a joint and undivided Khoja family. The draft agreement was 
engrossed, but as the copyist made mistakes in the engrossing, the docu 
nfent was not signed by J. Another engrossment was ordered, but betore it 
could be got ready, J died, C then filed asuit for ascertaining whether or 
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0. C. J, not the deed of 1886 was a valid instrument and praying that the defective 
execution of the second deed may be aided by the Court and the provi- ° 
eu sions of the same'be carried out: 


c Held, (1) that however restricted might huve beon the gift in form to 
ASAMALLY > was in effect a gift absolute to him fqr life: 
us (2) that the gift to N, following on the life estate of J, was valid under 


8 
Gicirealt Mahomedan law. 
EBRAHIM (3) that the gifts over on N’s death without male issue were clearly 


~— contingent and as such were not good gifts under Mahomedan law. 

(4) that the portion of the deed of settlement which purported to create, 
a wakf in respect of four-tenths of the settled property was bad and void 
inasmuch as it was a contingent gift in wakf : 

(5) that the gift was bad for want of contemporaneous delivery of pos- 
session: ' / 

(6) that this was a case in which the Court might act upon those princi- 
ples which had always guided the Courts of Equity in England and aided 
defective execution of a power, defective not through any fault on the 
part of the person intending to execute it but by reason of an act of God; 
and that therefore the second deed ought to be offectuated by the Court 
to the extent of making it binding upon the conscience of the trustees, 


Where what appears to be a trust-deed turns ont to have been entirely 
void and therefore not to have passed the legal estate, the position of 
those who took possession, believing themselvas to be trustees but not in 
law real trustees, necessarily assumes the character of possession by tres- 
pass and is therefore from its inception in Jaw adverse against all the 
world, Wheoro, however, the trust-deed in itsolf is good and valid to the 
extent of passing the legal estate but the trust declared aro in themselves , 
wholly or partially bad, thon there is n resultant trust over to the author . 
of the trust aud the possession of tho trugtcos, whatever thoy may think \ 
of it and however they might intend to use it for the purpose of carrying X 
out the bad trust, could not in law be adverse io the cestui que trust, that - 
is to say, the grantor, 

Where it is the intention that thére shall be nn ultimate resultant trust 
in favour of the grantor, it is usual to express that on the face of the 
deed. A deed so framed as upon its very face to provide for the spring- 
ing back of the trust fund or a part of it in certain events to the author 
of the trust, does create what is at once an express or a resultant trust, 

Smith v. Cooke(1), followed. 

A resultant, implied or constructive cestui que trust is not entitled to 
the benefit of s. 10 of the Limitation Act, 1908, 

Where a trust is express, even though the sestui que trust chooses to 
put up with the acts of a trustee and to tuke no steps to recover the trust 
property for more than twelve years, yet he is not barred when he does so 

i choose to pursue and endeavour to recover it. But where the relations 
between the trustee and oesiui que trust are not express but have arisen 
by implication of law only, then if the trustee assumes an adverse atti- 
tude towards his cesiué que trust, the cestui que trust must seek his remedy 
within the period of twelve years, i i k 


(2) [2891] A, O, 297. 
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In general, limitation against a resultant trustee cannot commence to O, Q. J, 
run until the question whether or not the declared trusts are good or bad 
is decided. 1911 
In the case where there is a failure of the declared trust and s resultant — ~~ 
trust over to the settlor or his heirs, the possession of the trustee is CASAMALLY 
always that of the certui que trust; on failure of the trust, the trustee gn, 
holds as trustee for the settlor. Thus, go long as he retains and professes cyng oie 
to retain the character of a good and legal trustee, he is holding the legal EBRAHIM 
estate as stake-holder for two claimants, the intended beneficiaries of the = 
declared trusts which have failed and the resultant trustee, 1. e., the settlor. 
No length of possession by such a trustee can ke adverse to his true cestui 
que trust as soon as that legal person is discovered and ascertained. 
Where the ultimate resultant trust which is to spring back to the 
settlor is consistent with the discharge of the declared trust, then it may 
by loose use of language be said to bo express on the face of the deed 
but where the extinction or failure of all the intended trusts is a condi- 
tion precedent to the resultant trusts coming into being, then the latter is 
clearly a true resultant trust and is not express and never can be express 
on the face of the deed. 
So long as a trustee occupies the position of a trustee as soon as the 
declared trusts fail and there is a resultant trust in favour of the settlor, 
the trustee’s possession is essentially that of his cestui gue trust and can 
only be clfanged into adverse possession by a conscious and deliberate act. 
That is to say, that he must repudiate all intention of holding for the 
resultant cestui que trust and he must assert his intention of continuing 
to apply the trust fund to uses which the Court has declared or which 
are known to him to have failed. In that event, his possession becomes 
adverse to his legal cestui que trust and if that person does not take steps 
within twelve years, he will not be able to avail himself of the provisions 
of s. 10 of the Limitation Act, 1908, 
Under Mahomedan law, a person can devote his property in wakf and 
yet reserve to himself and his descendants in a very indefinite manner the 
usufruct of the property. A document which is a declaration of a wakf, 
is not necessarily invalid by reason of the postponement of the wakt to 
a life-enjoyment of the donor. 
i Jenabai v. R. D. Sethna (1), reconsidered, 
Under Mahomedan law, tho general rule is that the power of revocation 
is inherent in the donor of every gift. But when the gifts are to persons 
of certain particular classes or when the donor has received from the 
donees anything in exchange for tho gift or part of the substance of the 
gift ilself, the gift is.irrevocable. 
Jenabai v. R, D. Sethnd(1) reconsidered. 
Avoording to Mahomedan law, where a gift is conditioned by a power 
restricting alienation, the gift is absolute and the condition is void, 
Tt is the essence of a Mahomedan gift inter vivos that the donor 
should divest himself of the actual possession of the thing given and 
transfer it to the donee: if the donee doos not take physical possession 
of it.at- the time of making the gift, then-until he doos the gift is revoc- 
able, 7 





(1) (4910) 12 Bom, L; R, 841. 
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No gift in futuro can be made by a Mahomedan inter vivos. To validate: 
such a gift, there must be an actual delivery of seisin to the donee, there 
must be a transfer of possession and that transfor of possession must be 
from the donor to the donee, ; 

Under Mahomedan law gift made contingent upon the happeuing of nu- 
certain futuro events is not valid, 

While the Mabomedan law insists that a gift Lo private persons should 
be free of all pious and religious purposes, it does not necessarily prohibit 
the making of the gift to wakf which may be contained ina deed which 
makes gifts at the same time to private persons, ‘ 

Under Mahomedan law, a donor may give his proporty in wakf, that is 
to say, appropriate and dedicate the corpus of it to the service of God, 
while reserving for himself a life interest in the usufruct. But as in the 
case of gifts to private individuals the Mahomedan law never contemplat- 
od and will not allow a merely contingent gift in wakf. This necessarily 
flows from the jural conception of a wakf which is the immediate appro- 
priation and consecration of specified property to the service of God .and 
the reservation of the donor’s life-interest in that property does not in 
any way clash with that conception, for the corpus is there and then 
definitely and finally appropriated to its intended purpose. But it is 
plainly otherwise, while the gift is conditioned upon the happening of 
some future uncertain events. There can, in such circumstances, be no 
appropriation synchronizing with the declaration because should the 
future events happen, it is neither the donor’s intention then nor after 
the happening of that event that the property ever should be appropriat- 
ed to the service of God, i 

Local usage cannot be allowed to permit Khojas to override the Maho- 
medan law which prohibits any moslem from disposing of more than one- 
third of his property by will, ; 

Estoppel and res judicata are entirely distinct, Res judicata precludes 
a man averring the same thing twice over in successive litigations, while 
esloppel prevents him saying one thing at one time and the opposite at 
another. 


On the 7th of January 1886, on Jairajbhai Peerbhai, a-Khoja 
Mahomedan of Bombay, executed a deed of settlement with 
reference to his own property. Atthe date of the deed, he 
had one son Nur Mahomad, and two daughters, Sakinabai 
(defendant No. 8) and Jenabai, living; and his wife Rehemat- 
bai (defendant No. 6). i 


The trusts of the said settlement were in effect for Jairajbhai 
Peerbhai (the settlor) for life and after his death (subject to 
certain rights of residence and a monthly payments of Rs. 300 
to Rehematbai and of Rs. 250 each to Sakinabai and Jenabai) 
to pay the net income of the trust estate to Nur Mahomed for 
his life. If Jairajbhai died intestate, then the Tesidue,*subject to the 
trusts declared, should form part ofthe undisposéd of résidue of 
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Jairajbhoy’s estate and be dealt with according to the rules of O. 0. J, 
-intestate succession. But if Nur Mahomed died without leaving 4911 
male issue (which event did happen), then subject to the pay- =~ 
ment indicated above and to an additional monthly payment of Casamatiy 
Rs. 300 to Khanubai (defendant No. 7) as the widow of Nur a 
Mahomed, the trustees were to pay the net income of the oreki 
estate to Sakinabai and Jenabai and the survivor of them for Esramtu 
their or her lives, and after the death of such survivor (subject — 
to the trusts in favour of Rehmatbai and Khanubai) to divide 
the trust premises into ten equal parts and to hold the same 
as to one part for Rahimtulla Peerbhai and his heirs; one part 
for Esmail Monsey and his heirs; two parts for the right heirs 
of Sakinabai; two parts for the right heirs of Jenabai; and 
four parts for the trustees of the Jerajbhai Peerbhai Khoja 
Benevolent Trust Fund. 
The relationship between the parties is shown by the follow- 
ing genealogical tree: 


JAIRAJBHAT PIRBHAI 
= ee (def. 6), 





: ‘ I 
Nar Mahomed Sakihabai Jenabai Cassamally 
= Khanubai (def..7) (def, 8) (Dead) (plaintiff) 
prm a Ce | 
Husseinally Caniarkhandin Haveeinally Sataka 
(def, 9) (def, 10) (def. 11) (def. 12) 


The deed of settlement also reserved to the settlor power 


to vary or revoke all or any of the trusts. The revocation 
clause was worded as follows :— 

“ Provided always and it is hereby agreed and declared that it shall be 
lawful for the said Jairajbhai Peerbhai at any time during his life-time by 
any deed or deeds, writing or writings executed and signed to vary or 
revoke all or any of the uses, estates and trusts hereinbefore limited and 
declared of and concerning the said trust premises or any of them or any part 
or parts thereof and by the same or any other deed or deeds, writing or writ- , 
ings to declare any new or other uses, estates or trusts of and concerning the 
premises the uses and trusts whereof respectively shall be so varied or revok. 
ed as aforesaid.” 


It appeared that neither at the date of the indenture nor at 
any time afterwards was possession of the trust properties 
given by the settlor to the trustees; but on the date of the 
indenture, the settlor opened a new account in his books and 
showed there the property as belonging to the trust. 

Oh the 2&th of October 1886 a second son, Cassamally ( the 
plaintiff) was born to the settlor, who thereupon became 

R 90-91 ~ 
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O. O. J. desirous of varying the terms of the disposition of the pro- 
“=~ 4914 | perties of which he had made the settlement and of resettling 


— 


the properties in such a way that his two sons should be 


CasamatLy equally benefitted thereby. 


V. 


BIR 
CURRIMBHAT 


A draft deed of declaration of new trusts was accordingly 
prepared. by the settlor’s attorneys under his'instructions and 


Esrauta after being submitted to him and certain alterations made 


therein the same was on the 21st of July 1887 laid before 
counsel with the settlor’s instructions., On the 24th of the 
same month the draft was finally settled by counsel and was 
thereafter explained to and approved by the settlor and an 
engrossment thereof was made and duly stamped by the 
attorneys for execution by the settlor. On the morning of 
the 2gth of the same month the engrossment so made was 
taken to the residence of the settlor for execution and signa- 
ture by him but upon arrival there it was found that by a 
blunder of the engrossing clerk several pages of the approved 
draft had been accidentally omitted and the settlor was in 
consequence prevented from formally executing the declaration 
of trusts which he intended to execute. Another engrossment 
was prepared forthwith but at 7-30 P. M. of the same day 
before the new engrossment was ready the settlor died, his 
death having been the result of an accident to his hand which 
had occurred about a fortnight previously but which until very 
shortly before his death was not regarded as of a serious 
nature, 

By the deed, which the settlor so intended to execute, it 
was provided in effect that the trust premises should be held 
by the trustees of the first deed after the death of the settlor, 
subject to the rights of residence and monthly payments 
already mentioned, upon trust for Nur Mahomedand Cassum- 
ally (the. plaintiff) as members of a joint and undivided Khoja 
family. 

After the death of Jairajbhai, the properties passed into the 
management of Nur Mahomed, who was one of the trustees 
under the deed of 1886. He treated the properties as his own. 
He died on the 2oth of August 1897, leaving him surviving his 
widow Khanubai (defendant No. 7) but no issue. 

Of the original trustees appointed by the deed of 1886, Sir 
Currimbhai Ebrahim, Bart., (defendant No. 1) was the only 
one surviving. Defendants Nos. 2-5 were new trustees. , 

Jenabai died on the 17th November 1903 leaving’ her surviv- 
ing one son and one daughter (defendants Nos. 11 and 12). 
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Rahimtulla Peerbhai died on the 13th May 1908, leaving as O. 0. J, 
his only heir one son (defendant No. 13); and Ismail N ensey 


followed him on the 8th September 1908, leaving him surviving rae 
three sons (defendants Nos. 14, 15, 16). CASAMALLY 
The trustees of the Jairajbhai Peerbhai Khoja Benevolent v. 
Trust Fund were defendants Nos. 17 and 18. Our Ste 
RIMBH AT 


Cassumally (the second son of J erajbhai) filed the present Feranmi 
suit on the 31st of July 1909. His case was that, under the — 
circumstances which had happened, either the first settlement 
and the trusts thereof were altogether ‘inoperative and void 
or he was entitled in equity to be placed in the same position 
as if the second deed had been duly executed by J airajbhai ; 
and that he was in either case, in the events that had happen- 
ed, entitled absolutely to the. whole of the properties. The 
plaintiff also relied on an oral will and also a written but 
unsigned will made by Jairajbhai shortly before his death, 
under which one half of the property was bequeathed to Noor 
Mahomed and the other half to the plaintiff; and which pro- 
vided that on the death of either of them without issue the 
survivor was to succeed to the whole estate. The reliefs 
prayed for were (inter alia) that it may be declared whether 
or not the indenture of 1886 and the trusts therein contained 
constituted a valid disposition of the properties by J airajbhai; 
that if the said indenture be held to have been valid, the 
defective execution of the second deed be aided by the Court 
and the provisions of the said deed declared to be valid and 
binding as a variation of the first indenture; and that it may 
further be declared that the plaintiff was absolutely entitled 
to all the properties comprised in the indenture subject only 
to the monthly payments indicated in it. 

The trustees (defendants Nos. 1-4) contended in their written 
statement inter alia that Jairajbhai was in possession and 
management of the trust premises for himself and his co- 
trustees, the settlement had been fully acted upon and was 
valid and binding according to Shia Mahomedan law. 

Khanubai, the widow of Nur Mahomed, (defendant No. 7) 
advanced the same contention and stated that the present 
suit was barred by the consent decree arrived between the 
plaintiff and Nur Mahomed in Suit No. 282 of 1893, where in 
satisfaction of a claim preferred by the plaintiff to half the 
property, he was awarded seven lacs of rupees. 

The defendant No. 8, Sakinabai, in her written statement, 
contended that the trust was validly created and fully acted 
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O. O. J. upon, andreliedon the plea of res judicata set up by Khanubai. 
i911 The sons of Sakinabai (defendants Nos. 9-10) made a similar 
2o defence. The heirs of Jenabai (defendants Nos. 11 and 12) 

Casayatiy submitted themselves to the protection of the Court. 


v. The other defendants formulated their defences in a similar 
Bra strain i 
OURRIMBHAI 7 


Brault — Iyverarity, Raikes and Lowndes, for the plaintiff. 
Bahadurji and J. H. Vakil, for defendants Nos. 1-4. 
Baptista, for defendant No. 5. 
Strangman (Advocate-General) and Wadia, for defendant 
No. 6. 
Setalvad and Desai, for defendant No. 7. 
Jinnah and Jayakar, for defendant No. 8. 
Bahadurji and Coyayi, for defendants Nos. 9-10.. 
Davar and Mulla, for defendants Nos. r1-12. 
Sayani and Tyabji, for defendants Nos. 13, 17, 18. 
Sayani and Jafarbhai Raħimtulla, for-defendants Nos. 14-16. 


Inverarity—The points arising in this case are shortly 
these :— 

(1) Whether the deed of 1886 is not varied or revoked 
by intention sufficiently declared by Jairajbhai Pirbhai in 1887? 
and if it has, whether the draft deed or engrossment of it that 
was proposed to be given effect to ought not to be given effect 
to by a Court of Equity, i. e. the document though not really 
executed by any one, yet under the circumstances the Court 
will proceed on the basis that those are intentions of the 
settlor and will give effect to them. 

(2) If the second deed stands good in all respects my client 
takes the whole property as there is a provision in it that 
Casamally is to take as survivor. 

(3) If it does not stand so far as the claim refers to the 
benefit of survivorship then plaintiff takes half and Khanubai 
the other half. 

(4) Ifeither of the two deeds is valid then the will is 
ineffectual. 

It is perfetetly obvious that by Mahomedan Law the first 
deed of gift is invalid. 

(5) Ifthe whole of both deeds are invalid then the wills 
will have to be considered. o 

(6) The question may then arise as to which is Jairajphai’s 
last will. ‘ : 
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(7) Five different wills are set up :— 0. 0. J, 
(1) Will of 1882, (2) Deed of 1886, (3) Oral will of Jairaj- 1911 
bhai Pirbhai within few days of his death, (4) Unsigned will 2 
not executed by him, (5) The second deed. CASAMALLY 
We contend that the willof r882 is revoked both by a 
Mahomedan Law and by Equity and good conscience which ee re 
will prevail in absence of Mahomedan Law. EBRAHIM 
In considering the requisites for revoking or making a will — 
in cases where there are no statutory requisitions laying down 
formalities for the purpose we shall have’to go back to English 
Law prior to 1838. That is the law that we submit the Court 
must apply in this instance. The Courts have done the same 
in similar cases. 
. For the statutory law of wills in England see 32 Henry VIII 
Ch. 1 which requires wills to be in writing and 33 & 34 Henry 
VIII Ch. 5 and Statutes of Frauds s. 5 which require signature. 
See s. 19 Statutes of Frauds. Any intention sufficiently 
declared as to how his property passed after his death is treat- 
ed as his will. It matters little how the intentions are declar- 
ed. No fotmalities are required in revoking a will. We ask 
the Court to hold that Jairajbhai died intestate and he left 
no will. See the Encyclopædia of Laws of England, Tit. 
Wills, p. 673. By the Statute of Wills certain formalities are 
required for making and revoking wills of immoveable pro- 
perty. 
The English Statutory Law did not apply to Hindus and 
Mahomedans—certainly not after the Supreme Court Charter 
s. 29, Act XXV of 1838 (synchronising with 1 Vic. c. 26). It 
was argued in Bombay that a Hindu will would require three 
witnesses, and Sausse C. J. and Arnould J. held that the old 
Statutory Law of England did not apply. They also held that 
Act XXV of 1838 excepted Hindus and Mahomedans. Man- 
charji Pestanjt v. Narayan(). “The Law of wills isa part of the 
law of Inheritance and Succession,” p. 80. Distinction between 
Hindu immoveable property and real property ‘in England 
is: In England the heir takes realty and the executor per- 
sonalty. 
Therefore a Mahomedan Khoja is not required to make any 
formality for making a will nor to revoke a will. 
On the issues of res judicata I wish to reserve my evidence 
as I submit the onus is on them. 
° (2) (1868)1 B. H.C, R. 77. 
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O. 0. J. I desire your Lordship to rule on this point as if I am not 
1911 correct, I shall lead my evidence first. 
~ ( Setalvad admits that the onus is on the defendants ). 
Casamatty Isay that that the first will was revoked by (a) the first 
Sin Settlement (4) various other circunrstances in accordance with 
Curnruszar Old English Law before 1838. 
Esran [BEAMAN J.—Do you say that the onl wills revoke the 
~ first settlement?] 

We say the unsigned will revokes it, so does the oral will. 
By this he says thaf he gives all the trust property to sons 
jointly or only to the plaintiff. There is nothing in Maho- 
medan Law about aiding defective execution of documents. 
Therefore the English decisions apply as justice, equity and 
‘good conscience. Dada Honaji v. Babaji Jagushet(); In re 
Kahandas Narrandas(2); Mussamat F. Barlow v. Sophia 
Eveline Orde (8); Ramcoomar v. John and Maria (4), 

The English Courts do not aid defective execution of a 
power when the owner of the power takes no step to express 
an intention of executing power. Shannon v. Brodstreet (5). 
But on the other hand the “Court will operate upon the 
conscience of the heir to make him perfect his intention” (Far- 
well on Powers, 2nd Ed., p. 329). That is our answer as to 
want of registration and possession. 

At that time Jairajbhai Pitbhai did not think itlikely that he 
would get another child—the last child he had was Jenabai who 
wasten years old. He was over fifty. The deed can be revoked 
only-by a deed signed by the settlor;-but there is no such 
requirement for ‘declaring new trusts. A son born after the 

‘first deed would get nothing at all either under the trust deed 
or the will of 1881. We say Jairajbhai Pirbhai’s intention was 
to revoke the first deed and to create a new one and to -give 
to the two sons equally. 

To put it shortly, the draft for altering the first deed re- 
produced the first deed but instead of leaving the whole 
residue to Nur Mahomed he left it to Nur Mahomed and the 
plaintiff equally as tenants in common. He seems to have 
been desirous of making that arrangement very soon after 
Casam Ali was born. 
` As already stated Jairajbhai Pirbhai made his will in 1881. 
After the birth of the plaintiff, Jairajbhai Pirbhai had the same 


(1) (1865) 2 B. H. C. R. 36, (4) (1872) 11 Beng. L. R. q6at p. 52 
(2) (1880) L L. R. 5 Bom, 154. (5) (1808) 1 Sch, &Lef, 52, 


(8) (1870) 5 Beng, L, B, 1 at p. 8, 
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desire to alter the will as the trust. And he gave instructions. O. O. J. 
to Dadamiyan to have a new will prepared. 1911 
The question that demands consideration at thisstageiswhen =~ 
the Court will aid defective execution: Chapman v. Gibson(2), OAsaMALLY 
The principle is as follows:—Whenever a man, who has power Srp 
over property whether ownership or not, in charge of moral, Cygunremar 
or natural obligation, shows an intention to execute such power Hsraui 
the Court will operate upon the conscience of the man to —— 
make him perfect his intention. Smith v. Ashion(2); Ferry v. 
Ferry and Ragget(3);, Wilson v. Piggoti(4), Hawke v. Hawke(s); 
Kennard v. Kennard (6); Carver v. Richards). 
[BEAMAN J.—How are these powers of revocation consist- 
ent with s. 126 of the Transfer of Property Act ?] 
They are not consistent provided the Transfer of Property 
Act applies. That Act was not extended to Bombay at the time 
of the deed. Probate has already been granted in this Court of 
an oral will. Therefore the Court will support any expression 
of testamentary dispositions .apart from the Trust deed. 
In the case of Hindus and Musalmans old English Law has 
been relied upon. See Maharajh Pertab Narain Singh v. 
Maharanee Subhoo Kooer(8). Verbal authority on the part ofa 
testator to a third party to destroy the will is sufficient to 
revoke the will, though the willis not destroyed: Sri Raja 
Chelikani v. Appa Rau); Venkayyamma v. Venkata Rama- 
nayyamme (10), 
Equity and good conscience are generally interpreted to 
mean rules of. English Law if applicable to Indian circum- 
stances. Waghela Rajsanjt v. Shekh Masludin 11). It is a 
matter of small importance to us whether we establish another 
will or not if we establish that the will of 1881 was revoked. 
See Jarman on Wills, Vol. II, p. 133 and Beard v. Beard (12), 
Let us now see, what is a valid revocation of a will. Marri- 
age revokes a will; birth of child is not sufficient to revoke a 
will, but very slight circumstances added. Baillie, II, p. 231, 
shows that the Mahomedan Law is the same as English Law. 
Revocation established by any Act which ignores the will, e. 
g. selling the property or dealing with it so as to be incapable 
of being called by the same name. Hedaya, p. 628. Both 





(1) (1791) 8 Bro. Ch. Oas. 229. (7) (1859) 27 Beav. 494. 

(2) (1839) 1 Ch, Cas, 263. (8) (2877) L. R. 4 I. A, 228 at p, 245. 

(8) (1708) Finch’s Bep, 273. (9) (1897) L L. R. 20 Mad, 207. 

(4) (1794) 2 Ves, Jun. 351. (10) (1902) L L. R. 25 Mad. 678. 

(5) (1877) 26 W. R. 93. (11) (1887) I. L.R. 11 Bom, 551 at p, 561. 


(6) (1872) 8 Ch. App. 227. (12) (1744) 8 Atk. 71. . 
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O. 0, J. Sunni and Shiah Laws recognise revocation by implication: 
1911 See also Emerson v. Boville (1); Johnston v. Johnston (2). Birth of 
—~ children combined with other circumstances will revoke a will 

Casaxaroy ofa married man. Castle v. Torve(®); Marsion v. Roe dem Fox (4). 
v. Williams on Executors and Administrators, 5th Edn., (1856) p. 
c Sır 466. Doe dem. Reed v. Harris (5) ; Doe dem. Reed v. Harris (6). ` 

ORRIMBHAL : : 

Hisranry All that the Common Law requires in order that revoca- 
— tion may be established is evidence of the intention to revoke. 

aos Therefore I submit, that the decision in Johnston v. Johnston (2) 

` and the facts and the reasoning there govern this case. There 

N is the birth of a new child and a strong intention is shown to 
revoke. For purposes of revocation I am not considering oral 
and unsigned will as wills but merely as indicating the intention 
to revoke the will. Ofcourse ifthey are wills then the earlier 
will is at once revoked. We also say that this is sufficient 
revocation according to texts quoted from Baillie’s Digest of 
Mahomedan Law. 

As to the existence of the oral will, the proof of it depends 
on the evidence of Rehmatbai. She made the same statement 
in the arbitration proceedings when these properties were 
not in dispute at all. Al that is required is that the intention 
of the testator must be clearly shown. Milnes v. Foden (7); 
Doe dem. Oross v. Crosa(8). A part of the instrument 
was intended to operate in the life-time of the settlor. 
In in the goods of Morgan (9) the document admitted to probate 
did not look like a will. Montefiore v. Montefiore), Allen v. 
Manning (11); a draft will was given effect to, Carey v. Askew (12); 
Horton v. Whitaker (18); Goodman v. Goodman(14); Green v. 
Skipworth 05); Sikes v. Snaith6); Musto v. Sutcliffe 7); 
Lewis v. Lewis 08); Nathan v. Morse (19); Evans v. Knight and 
Moore (2°). Slight evidence accepted when the provision made 
by testator is what would naturally be expected to be made. 
Burrows v. Burrows (21); Masterman v. Maberly (22), This case 
was quoted with approval in Goods of Morgan. See Castle v. 





(1) (1802) 2 Phill, 842. (12) (1786) 2 Bro. Oh, Cas. 58. 
(2) (1817) 1 Phill. 447, (13) (1786) 29 Eng. Rep. 51. 
(8) (1887) 2 Moo. P. ©. 134- (14) (1847) 1 De G. & B. 695., 
(4) (2888) 8 Ad. & El. 14. (15) (1809) 1 Phill. 58. 

(5) (1837) 6 A, & E, 209. (16) (1816) 2 Phill. 351. 

(6) (1838) 8 A, & E.1ı. (17) (1818) 3 Phill. 104, 

(7) (1890) 15 P. D. 105. (18) (1818) 3 Phill. 109 at p. 112. 
(8) (1846) 8 Q. B. 714. (19) (1871) 3 Phill. $29. 

(9) (1866) 1 P. & D. 214. (20) (1822)1 Adams, 229, s 
(10) (1824) 2 Adams 354. (21) (1827) 1 Haggard 109. 


(11) (1825) 2 Adama 490, (22) (1829) 2 Haggard 235. 
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Torre (1); Whyte v. Pollock.(2). It isnot necessary for the O. ©. J. 
validity of the will that it should assume any special form. 4911 
Scotch will requires some of the formalities, not all; there notes =~ 
of intended settlement were given effect to as a will. See the CAsSAMALLY 
definition of will in Probate and Administration Act, s. 3; there Sr 
the will means a legal declaration of the intentions of testator erie 
regarding his property after hisdeath. This would be enough by Epraniu 
itself. Mahomedan and Hindu Laws are same as English Law = —~ 
on these points. Magalutchmee v. Gopoo (3); Vinayak vw. Go- 
vindrav (4), Mahomed Altaf Ali v. Ahmed Buksh (3), Mazhar 
Husen v. Bodha Bibi (6); Letter acted upon as will. Letter 
constituted will in Mahomedan Law. Aulia Bibi v. Ala-ud- 
din (7), 
Now as to the effect of the Trust deed:—(1) We are not 
concerned whether the first life estate to Jairajbhai Pirbhai 
was valid or not, probably it was valid. We could not question 
Jairajbhai Pirbhai’s taking the income as it was his. 
(2) Neitherdowecontest the life-interest in favour of Nur 
Mahomed. Butitis extremely doubtful whethesin Mahomedan 
Law 2 person can give to himself any interest in the property 
belonging to himself. Jairajbhai Pirbhai continued to retain 
dominion over property. The other trustees did not interfere. 
[BEAMAN J.—All these points occurred in a case before me 
in Jainabai v. R. D. Sethna (0).] 
I will give a case supporting that decision of your Lordship. 
Ellis v. Kerr (8). A man cannot make a contract with himself. 
No meetings of trustees were ever held in Jairajbhai Pirbhai’s 
life time. He continued as owner. No transfer in Collector’s 
or Municipal books. After the death of Nur Mahomed all trusts 
“subsequent to his life interest are contingent and therefore 
invalid. Asto the wakf it is void as settlor reserved to 
himself a life interest which is void. Everything after life- 
estate of Nur Mahomed is void in Mahomedan Law. The 
only effect of the deed is to revoke the will of 1881 as far as 
it deals with property which is the subject-matter of that will. 
We say no Khoja can create estates which are unknown to 
Mahomedan Law: Bai Baiji v. Bat Santock (9). This pre- 
sumption that the Hindu Law governs Khojas should be 








(2) (1837) 2 Moo. P. C. 184. (6) (2898) I. L. R, 21 All, 91, ' 
(2) (1882) 7 App. Cas, 400. (7) (1906) I. L. R. 28 All, 715. 

(a)e(1856) 6 Moo. I. A. 320, (8) [1910] 1 Ch. 529, 

(4) (1869) 6 Bom. H. C. R. 224. (9) (1894) I. L. R. 20 Bom. 53. 

(5) (1876) 25 W. R. 321, (10) (1910) 12 Bom, I R, 241, 
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restricted to succession andinheritance. Has it ever beenheld 
that Law of Wills is part of Law ofSuccession of Khojas. No 
doubt in Bom. H. C. R. (the case cited above) it was stated 


Casamatiy that Law of Wills forms part of Succession but that was “succes- 


V. 
Siz 


CurRIMBHAT 


sion” as that word is used in the Cltarter of the High Court. 
The Hindu Wills Act is not applicable to Kutchi Memons : 


Esrania Ln ve Haji Ismail Haji Abdulla ©). Kutchi Memons cannot be 


regarded as Hindus within the terms of Hindu Wills Act. There- 
foreit has been held that the whole Hindu Law of Wills does 
not apply to Khojas. In no case has it been held that Musalmans 
can create estates which are not known to Mahomedan Law, 
i. e. conditional gifts, 

Here there would not beany intestacy. If there had been in- 
testacy they would have takenit as Khojas. As to second gift :-— 
Gift to members as though they were members ofundivided 
Khoja family is same as a gift to his heirs as though he had 
died intestate which is quite common. Curiously enough after 
Jairajbhai Pirbhai’s death all property was transferred to Nur 
Mahomed as a member of an undivided family. See Bai Diwali 
y. Patel Bechardas (2); Radhabai v. Nanarav (3); Sham Narain 
v. The Court of Wards (4); Venkayyamma v. Venkataramanay- 
yamma (8); Vethirajulu Naidu v. Mukunthu Naidu (6). The last 
case is an express decision that you can will to two people as 
joint tenants provided they are already joint and undivided. 
See Trevelyan on Hindu Law, p. 247. 

The only possession he gave: (1) He opened new accounts 
(2) Signed bills as trustee. Nur Mahomed had thirteen of 
the properties transferred to his name on the ground that 
he was entitled to'them as ancestral property. 

Then conditional gifts and gifts-n futuro are void (Jainabai 
v. R. D. Sethna (7) ) because by them the Mahomedan Law of 
Wills is set aside. l 

The only other point is limitation. The onus of this 
lies on the defendants, but, how can there be adverse 
possession when the real owner is in possession ? Adverse pos- 
session is something physical—holding property physically. 
How can this be done against himself? Therefore limita- 
tion could only run from the death of Jairajbhai Pirbhai. At 
that time the plaintiff was a minor and the suit is brought 





(1) (1880) L L. R. 6 Bom, 452. (5) (1902) I. L. R. 25 Mad. 678. 
(2) (1902) I. L. R. 26 Bom. 445. (6) (2905) I. L R. 28 Mad. 362, at pe 373, 
(a) (1879) I. L. R. 3 Bom. 151. (7) (1910) 12 Bom. L. R, 341, 


(4) (1873) 29 W. R. 197. 
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well within time after majority. In Mojilal Premchand v. 
Gavrishanker 1) the true principle of.s. 10 of the Limitation 
Act is shown. Section 10 applies to resulting trusts arising by 
operation of law after trust property has once been vested in 


. trust for a specific purpose. 


[Beaman J.—Do you say that a’Khoja is entitled to will 
away the whole of his property by will.] 

It is generally conceded that he can will away the whole: 
Advocate General v. Karmali(2). 

[BEAMAN J.—Then the question is whether if he is govern- 
ed by Hindu Law of Wills he can will away ancestral property. | 

That is never contested that he can deal with ancestral pro- 
perty. i 

A Hindu can give a gift witha condition. A Mahomedan 
cannot. It has never been held that a Khoja can give an 
estate which he could not create by Mahomedan Law. 


Bahadurji, for defendants 1 to 4.—I support the original Trust 
deed which I say was validly made and everything which Maho- 
medan Law requires to be done,- has been done. Jairajbhai 
Peerbhai did transfer the properties to the name of trustees. 
Such a pessession must be given as the subject of the gift 
admits of : Khajooroo Nissa v. Rowshan Jehan (8), 

In the present suit Jarajbhai Peerbhai made certain entries 
in his books and all the rents were credited to the account of 
trust. No doubt it may be contended that Jairajbhai Peerbhai 
was the owner and he remained in possession. But what was 
the nature of the possession? Did he retain it as owner or as 
trustee? Although Jairajbhai Peerbhai continued to manage these 
estates he did so merely as a trustee. He did so to the exclu- 
sion of other trustees because it was specially provided in the 
trust deed that Jairajbhai Peerbhai should be the managing 
trustee. See Mullick Abdool Guffoor v. Muleha (4); Shaik Ibhram 
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V. Shaik Suleman (5). No formal entry or physical departure | 


is necessary. It is enough if the donor and donee are actually 
present. In Bibi Khavar ‘Sultan v. Bibi Rubhia Sultan (6) 
though the donor after leaving the property for a couple of 
days came back to the house and lived there, having all her 
furniture there all the time, the gift was held to be complete. 

As to the point that Jairajbhai Peerbhai continued in posses- 

sion, See Amir Ali, Mahomedan Law, Vol. I, p. 64 (3rd Edn.), 
" (1) 1910) 12 Bom. L. R, 947, (4) (1884) I. L, R. 10 Cal. 1112. 


(2) (1903) L L? B. 29 Bom. 133 at p, 148, (5) (1884) I. L. R. 9 Bom. 146. 
(8) (1876) L. L, B. 2 Cal, 184. , (6) (1900) 1. L. B. 29 Bom, 468, 
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A meeroonissa v. Abedoonissa(:), Such a declaration as is made 
in the trustdeed or an entry such as has been put in 
this case is considered cogent evidence of possession. The 
entry (Exhibit 54) isa solemn declaration such as is referr- 
ed to by Amir Ali. See Sheikh Muhàmmad v. Zubaidu Jan(2). 
It makes no difference whether such a declaration is in the 
deed, of gift or in the books of accounts. To the same effect 
is the passage in the judgment of Shaik Jéhram v. Shaik Sule- 
man(3), When land is in possession of tenants the only posses- 
sion that can be given isto request the tenants to attorn. No- 
thing could be more unequivocal as to the intention to transfer 
entries appearing in Exhibit No. 5: Bibi Khaver v. Bibi 
Rukhia 44). 

Therefore in the face of all the evidence the mere fact that 
the properties were not transferred in the Municipal books to 
the names of the trustees makes no difference. See Mukammad 
Mumtaz Ahmad v. Zubaida Jan (5). Collector’s books are 
intended only for purposes: of revenue. See Bibi Khaver v. 
Bibi-Rukhia (6). This case was upheld in appeal : Bibi Khaver 
v. Bibi Rukhia (1). Sees. 30 of Bombay Act II Òf 1876, ss. 
31, 32. 

The provisions of the trust deed are not void. They can 
be maintained as valid if tested by Mahomedan Law. The 
settlor is a Khoja governed by Shiah School of Muhammedan 
Law. The gift of rents is valid: see Amir Ali, p. 27. 

[ BEAMAN J.—The principal points, it seems to me, are two 
(1) is a gift in futuro valid in Mahomedan Law: (2)-is a gift 
that is revocable valid in Mahomedan Law. The reservation 
of life interest to himself is quite unknown to Mahomedan 
Law. | 

See Nawab Umjud Ally Khan v. Mussunat Mohumdee Begum 
(8), where there was a gift with a condition that the income 
should be given to the donor during his life-time and the Privy 
Council held that effect should be given ‘to the manifest inten- 
tion of parties. 

[BEAMAN J.—The essence of Mahomedan Law is that a 
gift should be an out and out transfer and in presenti]. 

Irest my case on Nawab Umjad Ally Khany. Mussumat 
Mohumdee Begum(8) and Umes Chander Sircar v. Mussummat 

(1) (1874-75) L. R. 2 I. A. 87. (5) (1889) I, L, R. 12 All. 460, 

(2) (1889) L. R. 16 I. A. 205, (6) (1904) 6 Bom. L. R, 983., 


(3) (1884) I, L. R. 9 Bom, 146 at p. 150, (7) (1905) I, L. R, €9 Bom. 468, 
(4) (1905) I. L. R, 29 Bom. 473. (8) (1867) 11 M, I. A. 517. 
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Zahoor Fatima (1) which was relied upon by Sir Lawrence O. ©. J. 
Jenkins in Banoo Begum v. Mir Abed Ali (2). In Umes 1911 
Chander Sircar’s case the Privy Council said it was vested re- -~ 
mainder subject to be defeated. It is followed in Banoo Begum CasamaLLy 
v. Mir Abed Ali (3). A remainder though liable to be dis- v. 
placed is not a mere expectancy what in English Law could be Peele ig 
called remainder. : EBRAHIM 

I also refer to the fact that there is a chapter on settlements — 

in Baillie’s Digest. There is a whole chapter dealing with 
settlements on oneself and one’s children. This chapter is 
referred toin Wilson’s Mahomedan Law, p. 451. Amir Ali, p. 80. 
Wilson’s Mahomedan Law, 484B, 316. The donor not having 
the right to revoke, it is not possible for the Court to aid 
defective execution. Even if the donor had in his lifetime 
attempted to execute a revocation he would not have 
succeeded. 

[BEAMAN J.—What is the meaning of revoking through 
assistance of the Qazi? ] 

He would have to satisfy the Qazi that there are circum- 
stances maRing revocation proper; so that if the settlor had 
no power of revocation the Court would not help defective 
execution. 

I do not dispute the effect of the authorities cited by Mr. 
Inverarity. But Shiah Law does not allow ‘the power of 
reyocation. The Mahomedan Law says that the settlor has 
no power to revoke under certain circumstances, i. e. in case of 
gifts to sons and next of kin, or if the subject of the gift has 
increased in value, or if either the donor or donee dies; and the 
revocation must be through the Court of which no attempt 
has been made. 

[ BEAMAN J.—Are there any cases of gifts with powers of 
revocation reserved ?] 

No necessity for it as the law gives the power to revocation. 

If the trust deed is void from its inception limitation will 
bar the plaintiff from recovering. Refers to Churcher v. 

Martin (4) followed in Cowasjiv. R.D. Seina (5); Sreemutty v. 
Hurrykristo (©); Vira Pillay y. Muruga Muttayan (2). 


Faiz b. Tyabji—Your Lordship mentioned two questions 
as being involved in the consideration ofthe validity of the 

(1) (1890) L. R. 17 I. A. 201. (5) (1895) I. L. R. 20 Bom, 511, 

(2) (4907) I. L. R. 32 Bom. 172. (6) (1868) 10 W. R., 285, 


(8) (1907) I. D. R. 32 Bom. 172. (7) (1865) 2 Mad, H, C. R. 340, 
(4) (1889) 42 Ch, D. 312, | 
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deed: Whether the gift in question is invalid because it 
operates in futuro; and whether the gift is invalid because a 
power of revocation is reserved in it, 

Taking the second point first, I submit that the power of 
revocation is superfluous, for all gifts are normally revocable 
so long as the power is not parted with or otherwise taken 
away. In Mahomedan Law gifts become irrevocable under 
certain circumstances. These include (æ) that the donee is 
a relation, (b) that the gin i is for a charitable or pious purpose, 
(c) that some "retutn” has been made by the donee. to the 
donor and accepted by the donor. 

The real question is therefore whether the power of revo- 
cation, which the, law allows only in certain cases, can be 
era edi in the present case. I submit it cannot be revoked — 
for each of the three reasons given above. See Baillie’s Digest, 
Vol. II, p. 205. This isa translation of the Sharaya-ul-Islam 
as to the authority of which text see the preface. Therefore 
this gift in itsinception is notinvalidated because it purports to 
be revocable. -But after it was completed by possession being 
given it became irrevocable and nothing that Jairafbhai could 
have done would have revoked it or altered it. . 

The gift is not affected, much less vitiated, by the fact that 
it is given effect to through trust. See ‘Digest of Mahomedan 
Law according to the: Dictates of the twelve Imams” 
translated by Cap. Baillie (printed in 1805), pp. 205, 221, 
which shows that trusts were not unknown to Maho- 
medan Law. The legal conceptions of " trust ” as “ confidence 
reposed in the owner of property” was known to Mahomedan 
Law. Though of course trusts were only contemplated in 
their rudimentary state, and nothing like the complicated 
arrangements now made could have been present to the minds 
of the writers of these texts. But the conceptions are known to 
the law which can be developed into the modern trust deed. 
In other words, there is the idea of a voluntary transfer of 
property and there is also the idea of property being held by 
one person on behalf of another. These two conceptions 
being combined and developed can give rise to a modern trust 
deed. The trustees take possession of and hold the property 
for the beneficiaries in a manner that is recognised by Muham- 
madan Law. See Baillie I, 531, 532, 11, 204. 

Trusts are obligations annexed to the ownership of property. 
When the author of the trust annexes such an obligation -in 
favour of himself the same result is brought about as can be 
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brought out in Shiah Law by the donor stipulating for a return O. 0. J. 
by the donee to himself or to others. i 1911 
The trustees are the legal owners and the donees stipulate ww 
to allow Jairajbhai Pirbhai to enjoy the rents and profits of CASAMALLY 
‘the subject of gift for his life. As regards the return it makes v. 
no difference, whether it is out of the gift, for after the gift fast 
the whole thing belongs to the donee. The Privy Council Weranry 
case of Nawab Umjad Ally Khan v. Mussumat Mohwndee — 
Begum() also supports it. i 
Again the trust-deed may be construed as giving the property 
to the trustees who stipulate to give in return a life interest to 
Jairajbhai Pirbhai and certain annuities to certain other persons. 
Such a stipulation is known to Mahomedan Law and is valid. 
The gift becomes irrevocable since Jairajbhai Pirbhai accepted 
the return and acted upon the stipulations. I submit therefore 
that the stipulation of giving the life interest to Jairajbhai is 
perfectly valid; even if itis not originally valid its validity 
cannot be questioned by Shiah Law after it has been acted 
upon. i 
Secondly, the gift in favour of charity is valid. See the 5th 
Extract in Banoo Begum v. Mir Abed Ali(2). See also p. 180 of. 
the same report. The plaintiff's argument is that this is a 
Wakf and as the settlor has reserved some interest to himself 
it is invalid. But it is incorrect to say that every gift to 
charity isa Wakf. A gift may be made for a charitable purpose : 
Hedaya, p. 489 ; Jawahir-ul-Kalam, IV, pp. 615, 631; Sharh-i- 
Luma, p. 233, Jam-i-ush-Shittat, p. 392, Wilson, s. 300 (p. 320); 
Sharaya-ul-Islam, (Baillie II), p. 226 (et seq) headed ‘Hubs 
and Sukna’ (detention or immobilizing or tying up property) 
deals with creation of life estates. 
As to contingent interests—The Shiah Law authorities 
quoted above refer to a gift of property to A for life and to his 
successors ( Agib) after him, and in sucha case it is explained that 
A takesa life interest only and his successors take successive life 
interests. Now itisclear that the successors of A are not known 
and cannotall be in being in A’s life-time, and yet the life inter- 
ests given to them are held valid. Such interests are contingent 
interests (See Fearne on Contingent Interests, pp. 8 and 9). It 
is evident therefore that contingent interests are valid accord- 
ing to Shiah Law. 
The plaintiff himself is putting forward and supporting a 
contingent interest—for his case is that he was given a right 


(1) (1867) 11 M, L. A. 517- ~ (a) 097) L ly. B. 82 Bom. 174, 178. 
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O. C. J. to succeed to the whole of the estate contingently on his 
1911 surviving his brother Nur Mahomed. Itis also quite clear 
—~ thatthe owner of.a property may create various life interests 

CasamatLY in it succeeding each other and subject to such life-interests he 
a may part with the whole of the reversion either by way of. 
Sa ae sale or gift or otherwise. See extracts in 32 Bom. pp. 178 et seq. 

Esnantu Lhis is exactly what is done by Jairajbhai Pirbhaiin this case. 

== A gift to charity is favoured by law and becomes binding 
and irrevocable when possession is parted with: Baillie, II, 207 

Refers to Muhammad Mumtaz Ahmad v. Zubaidu Jan a); 
Muhammad Faiz Ahmed v. Ghulam Ahmad Khan (3). Hiba- 
bil-iwaz recognised by Privy Council and distinguished from 
a mere permission to reside in and take rents and profits of a 
property, a gift of which was revocable. See Anwari Begam 
y. Nizam-ud-din Shah(3). Rights in property may: be the 
subject of gift and may be transferred by way of gift. 

[BEAMAN J.—I want to know if there is any provision for 
a gift by a man to himself. This isa transfer to the trustees 
who are not donees. | i 

This is contemplated by the texts. Because a donor can 
make a gift and get a return of a portion of it. Jami-ush- 
Shittat, 381, 382, 392. . 

(BEAMAN J.—But the donor must take a return from the 
donee himself. If therefore the deed is valid as a disposition 
of property by way of gift the first question is whether such 
possession was given of the subject of the gift as Mahomedan 
Law requires. | 

Possession, though delayed, does not invalidate the gift, and 
it is admitted that at present the trustees are in possession. 
The plaintiff must therefore show that they did not come in 
possession at the proper time. Again it makes no difference, 
whether the trustees were put in possession immediately on 
execution of the trust or not. Sufficient possession is given if 
hë puts no obstacles in the way of the donee’s getting possession 
of it. See Sharh-i-Luma, p. 295, Jam-i-ush-Shittat, pp. 128, 129, 
Jawahir-ul-Kalam, p. 136. 

If the original deed was valid and effectual it is plain that 
there was no revocation nor anything of which the Court may 
aid defective execution. Mahomedan Law discourages re- 
vocation: Baillie, I 524. Mere desire to revoke is not enough. 
Words appropriate, to: revocation are necessary: B. I, 524; II, 


(1) (1889) I. L. R. 12 All. 460. (3) (1896) T, L, B. 21 All. 165 ab p. 173, 
(2) (1881) I. L. B. 3 Al. 490. 
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206, note 10. So too in case of bequests a mere declaration O. 0. J. 
that the bequest is invalid or a denial of its having been made 911 
. is not enough, as it is in English Law. See Farwell on Powers, c~ 
p. 344. The doctrine of aiding defective execution does notapply Casamatiy 
in cases where there are statutory provisions: Doe dem. Reed v. v. 
Harrist). And here the second deed purporting to revoke the first op eat 

has not been registered. So the defective execution of a lease iS Hsranry 

never aided: Purmananddas v. Dharsey Virji (2) Stainforih v. — 

Fox(3), Again defective execution is aided only when the donor 

has made merely a mistake of form—when it is required that it 

should be done in one form and he has done it in another. 

Sudgen, 227, 537 S- 26, 539-540 8. 29, 550 s. 5 Far- 

well, p. 343-4. The doctrine cannot apply where possession is 

not given; it finds place in the Mahomedan Law only when the 

declaration isnot in the exact form, e. g. Bail. II, 211; Bail. 

II; 205, Note 10; Bail. I, 620. 

The Rules of English Law are takento be synonymous with 

justice, equity and goodconscience only when they are applic- 

able to Indian circumstances. They cannot be applied in aiding 

a revocation ofa gift—revocation being considered abomin- 

able by Mahomedan Law. The English Courts aid defec- 

tive execution only under special circumstances. One of 

the most usual circumstance for invoking its aid is when a 

child is left- unprovided for with it. That consideration 

cannot come in here at all as in Mahomedan Law no pro- 

vision is required for children, in fact gifts etc. to children are 

discouraged after death. No testamentary provision is necessary 

and none is allowed in favour of children and heirs. On the 

other hand it is noteworthy that gifts to near relations are 

never reyocable—and even if one child be favoured as against 

another it is considered abominable to do so. Baillie, II, 205, 

s.2. Again provisions relating to gifts made to relations are 

yot placed on the same footing as gifts in marz-ul-maut. 
` Therefore, the doctrine in so far as it is based on the law com- 

ing to the aid of sons and children who would be left. unpro- 

vided for finds no place in the Mahomedan Law. All those 

principles referring to the revocation of a will.do not apply 

to Mussalman circumstances because a child is provided for 

quite apart from a will and its interests cannot be affected by 

the will of Mussalman. Wills in favour of heirs are not en- 

coufaged. Even if the Law merely discouraged revocation and 





(1) (1838) 8 A. & B. 1. x (3) (2831) 7 Bing. 590. 
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O. C. J. did not absolutely forbid it (as it does), it is perfectly clear 
1911 tbat a mere desire on the part of the testator is not enough . 
œ~ to revoke. Baillie I, pp. 619-620. 

Casauatty Whether the second deed is considered a revocation of the 
Mes first deed ora declaration of new trusts in either case a deed 
o T, is required. If revocation requires a new deed then declara- 

Esrania tion of new trust implies revocation and a deed is required 
— forit. 

Nor can the want of possession be helped. Possession in the 
new donees is required for displacement of old trusts, see 
analogy of a bequest to A revoked by a bequest to B, if at its 
inception bequest to B is void, it is no revocation, Bail. I, 620. 

The same principles would apply to an incomplete hequest; 
butifadonor dies without giving possession it clearly falls back 
into inheritance. Bail. II, 204, s. 3. So if a bequest is in the 
favour of the settlor himself and another, the Wakf fails in 
regard to both because it is in the favour of the Wakif 
and another. Bail. II, 219. The fact that the plaintiff 
was a minor does not make possession in him léss necessa- 
ty as he takes it jointly with Nur Mahomed who was not a 
minor and therefore possession was necessary for him and the 
donor’s possession was not enough. In thecase of a stranger 
being the donor the possession of legal guardian is necessary 
to complete the gift. Baillie, p. 214 and p. 215." 

Such a fact as possession is not considered merely formal 
even in English Law. See Hawke v. Hawke). Now even if 
there were the fullest intention to make another gift that is 
not enough, the donor not having given effect to his intentions. 
Bail. II, s. 3.. He must give possession. 

The fact that the new gift was in favour of minor plaintiff 
cannot avail to remove the necessity for giving possession 
because the gift is purported to be made to him and Nur 
Mahomed as co-parceners, so they take it per my et per tout, 
If it had been half and half it may have been arguable that 
the halfof the plaintiffrequired no possession to be transferred. 
See Stephen’s Commentaries, Vol. I, p. 329 et seq. Even if it 
had been in favour of the plaintiff as to a half share, that still 
would not have been enough for what the law says is that if 
a declaration has been made then the possession of the father . 
is possession of the minor. -You must first prove a complete 
declaration and an intention to give possession, And here 
the possession is of the trustee and not of | the _father. Shiah 

= (Q) 0877) 26 W. R. 9s T 
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Law does not consider the possession of a donor other than a O. 0. J- 
father to be sufficient. Baillie, II, p. 204, s. 5. 1911 

If the revocation is otherwise-held valid, and aided by the =~ 
Court it is still invalid owing toits being made in marz-ul-maui, Casamatty 
so that it ranks asa will and it is in favour ofheirs. Wilsons. 324. Sra 


Inverarity.—Apart from the question whether possession CurarmHat 
was given or not, the trust deed is quite good down to the death Enans 
of Jairajbhai Pirbhai or down to the death of Nur Mahomed. 
No one attacks the deed down to that point. They have all 
contended that the deed is not bad till then. See Umes Chan- 
der Sircar v. Mussumat Zahoor Fatima (1). If the deed was 
not void af initio then no question of limitation arises. If 
the gift to Jairajbhai Pirbhai is valid then limitation, it is 
clear, cannot arise till his death. If gift to Nur Mahomed 
is valid, then limitation does not'arise till his death. So I 
accept my learned friend Mr. Tyabji’s argument that accord- 
ing to Mahomedan law a gift is valid although there is stipula- 
tion that part of property may be returned. Now, here, there 
is not only 4 life interest to Jairajbhai Pirbhai, but also a life 
interest without impeachment of waste. The gifts over after 
Nur Mahomed’s death are bad. First, because they are 
conditional gifts. Secondly, as to wakf, it is bad because there 
is no complete dedication and also because it was never sure 
that the charity was ever coming in atall. My learned friend 
Mr. Tyabji’s argument as to ‘Hubs.’ or ‘Sukna’ is entirely 
beside the poiñt. ‘Sukna’ can never be created in favour of 
charity. ‘Hubs’ means tying up and in the definition of 
Wakf the word used for tying up is the word ‘Hubs.’ See 
Wilson, p. 460. The cases of ‘Sukna? &c. are not Wakf at all. 
Baillie’s Digest II, p. 211. The word used for tying up there 
is ‘Hubs.’ ‘Sukna’ ‘Oomra’ and ‘Hubs’ do not refer to Wakf 
at all. The reversion in Hubs always remains.to the donor. 
_ Baillie II p. 226. In ‘Sukna’ and ‘Hubs’ the reversion is 
always left in the settlor. In ‘Hubs’ the settlormerely carves 
. out interests. In Wakf he does not reserve anything to himself 
at all. Therefore it is clear that’ you cannot have a Sukna 
Umra or Rugba for charity. Baillie says the same. There- 
fore the gift to Wakf is invalid on two grounds (1):—There is 
no complete immediate parting of the whole of the property 
at all but various interests are reserved by the donor for him- 
self; {2) it may never come into operation at all. 





(2) (1890) L. R, 17 L. A, 201. 
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Next with regard to gifts to people who were not 
ence. Gifts to unborn persons are not valid accc 
Mahomedan Law. Mahomedan lawyers would be ri 
prised to find Fearne quoted to show what gifts are co 

[BEAMAN J .—What about the text cited by Mr. T 

The answer to that is to be found in the judi 
the appeal Court in Ranchhoddas y. Esufali (1) 

[BEAMAN J.—What about their own texts ?] 

We have not got opportunity of considering the 
assuming them toibe authentic, in all the cases mentic 
the usufruct is given. The passages all refer'to Suk 
are not cases of gift of property at all. As long as y 
the reversion of the property you can give it to A a 
to B. These passages refer only to Sukna. They 
apply where the settlor purports to dispose of the v 
version. 

Therefore the gifts to Jenabai’s heirs and Sakinabs 
are void. Amir Ali, p. 78, Vol. I. Gifts dependent upo 
gencies are void according to both Schools. Amir Al 
Baillie, I, p. 537, &c. 5 

The only valid gift therefore is to Sakinabai. W 
would in any event have been willing to pay the 
allowances to the ladies. That of course was assum 
the deed stood unrevoked. 

No argument has been adduced to the Court cor 
the argument that this isa case where defective ¢ 
must be aided except that possession was not given. 

[BEAMAN J.—They say there was no power of rey 

I think your Lordship is right. Nothing was done 
our evidence as to the existence of all those circv 
which establish that defective execution must | 
Our evidence was very carefully considered and is 
tionable on the ground of veracity :—We pro 
Jairajbhai Pirbhai as soon as a second son was 
him naturally ‘attempted alterations in the trusi 
property. He did not desire that one son should 
whole interest in the property and he did not want 
tant relations should exclude his second son. There 
Lordship will have no difficulty in holding that as sox 
second son was born ‘he formed the intention of alte 
deed. He gave instructions to Mr. Sayani to alter the 
a letter which shows that he had formed the inteygtic 


Q) Unreported. Appeal No, 26 of 1908, 
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after Cassumali’s birth. He frequently spoke to Rehmatbai, 9. 0. J. 
the deed was drafted, and alterations were made init. It was 1911 
approved-by Jairajbhai Pirbhai and then: engrossed in Messrs. ~~ 
Payne, Gilbert and Sayani’s Office. First it was engrossed Oasaatty 
in a blundering way. Before the second engrossment could be v, 
completed Jairajbhai Pirbhai died; therefore there is ample g,, ae i 
evidence of intention—ample ents that everything was HBeamiy 


done down to the last moment. —- 


{ BEAMAN J.—How about limitation °]. 

‘The trustees are the same under both deeds. 

(Bahadurjii—We never knew of the second trust deed till 
this case.) 

Jairajbhai Pirbhai' was holding as agent of trustees and the 
knowledge of Jairajbhai Pirbhai in case of second deed is 
knowledge of trustees. The second deed must be looked at 
separately just as if the first deed had never been executed at 

all. The validity of the second deed does not depend on the 
- validity of the first at all. 

If it is established that the first deed was absolutely void 
there was no need to revoke it. Assuming that your Lord- 
ship has aided me in defective execution then we have to 
consider whether the second deed is valid ornot. Let us 
first consider it: Whether the deedis in effect executed and 
whether there is anything in the deed itself contrary to Maho- 
medan Law. It may be:bad for want of registration and for 
` want of possession. There is nothing in the Mahomedan Law 
to make the deed invalid per se. Asa matter of fact posses- 
sion was given. Assuming that trustees were in possession 
under the original deed then they were in possession already, 
The second deed does not purport to revoke the first 
deed at all. It only purports to vary it. Itis assumed that 
the trustees have it in their possession. What the second 
‘deed does is that it varies the trusts after the death of Jairajbhai 
Pirbhai with the exception of payments to ladies and the 
payments to ladies also varies so far as the addition of Rs. 300 
a month to Khanubai is concerned. 

If they were not in possession then there cannot be any 

adverse possession against us. 

The Registration Act is not applicable. At that time the 
Transfer of Property Act was not in force at all. So at the 
date wt was not the law that a registered document was necessary. 
At that date an oral declaration was enough. Aiding defec- 


742 THE BOMBAY LAW REPORTER. [VOL. XIII, 


O. 0. J. tive execution isnot the same as makinga deed. “ The second 
1911 deed” (to call it so) is not an “instrument.” 
-~ [BEAMAN J.—Why not? Either you go on an oral gift or 
OasaMALLY an instrument. According to your argument you get rid of 

Sra s. 49 of the Registration Act altogether. Any party may 
Cvrrmeuar then do the same and ask the Court to act on the conscience 
Esrauia Of his opponent. ] 

a No, the Court aids execution only when the execution is 
unintentionally defective through accident or the like. I sub- 
mit that this is not an instrument at all. It was intended to 
be aninstrument. This document by itself does not create a 
right. You have to prove other facts before the Court can act 

. on it ; therefore the document does not require registration. 
What will give us the right will be the decree of the Court. 
Assuming that this is not a case for aiding defective execution, 
he could have declared trusts by parol. It was sufficient in 
those days to declare trusts by parol. If the trustees had 
possession then Jairajbhai Pirbhai could have created the trusts 
by parol and the trustees held possession. If trustees had no 
possession then I am not concerned at all. From the second 
trust I am holding that they had possession whether they had 
knowledge or not. Jairajbhai Pirbhai was the only person 
holding physical possession. From the moment he effectu- 
ated his intention of holding the property in accordance with 
the trusts in the second deed he began to do so. It does not 
matter ifadverse possession is supposed to begin from Jairajbhai 
Pirbhai’s death for then Cassamali being born and a minor 
there was no running of limitation against him. If the first 
deed was void ad initio no revocation is necessary. If it is 
partly void no revocation is necessary. 

Therefore Mr. Tyabji’s arguments about revocation are not 
applicable. But the authorities cited by him in fact can be 
applicable only to gifts made without reserving the power 
of revocation as part of the contract itself. 

[BEAMAN J.—There is a revocation implied by law in 
every gift.] 

It is a contract between the parties and how can a contract 
be said to be bad simply because it is made in a way not allow 
ed by the Mahomedan Law? The Transfer of Property Act 
does not apply as it came into force after these deeds. My 
learned friend’s argument was that it became a contract be 
tween him and the donor. He suggested that the donor was 
estopped from revoking having got part of the stipulation. How 
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can there be an estoppel against revocation when itis partofthe 0. 0. J. 
contract, that the donor may revoke. 1911 
[BEAMAN J.—Is there not a rule about conditions which =~ 
are repugnant to the gift being void. Isit not repugnant to Casasanty 
the rule that a gift to a relation cannot be revoked to provide Sn 
IR 
for revocation in a gift to a relative] Cinna 
(Tyabji reads Baillie I p. 525.) f EBRAHIM 
Going before the Judge is necessary according to Mr. —— 
Tyabji. But going before the Judge is only necessary for 
giving publicity to the revocation? Can that apply when 
the donee agrees to that condition? What is there to prevent 
the donee agreeing to acontract which is contrary to law, e. g. 
what prevents a surety from agreeing that giving time to the 
principal will not operate as a release? You cannot contract 
yourself out of jurisdiction—but there is no reason why you 
cannot contract yourself out from other provisions of law. 
Now.lookat the conduct of the parties which is also material 
after 1886 (refers to facts). Bail. I, 524, shows that revocation 
is permissible before possession is given; thefore the revocation 
may be reserved when no delivery has been made to any of 
‘the donees. The delivery was only to the trustees, Bail. 
Il. Prior to Jairajbhai Pirbhai’s death possession of none 
of the gift could have been given; therefore, they were 
revocable. 
So far I have been dealing with gifts inter vivos. Section 3 
of the Probate Act applies to Mahomedans. 
( Zyabjt.—Section 3 does not apply to Mahomedans). 
The section does apply to Hindus, Jairajbhai Pirbhai must 
be considered a Hindu. 
{BEAMAN J.—If that is so, then the Succession Act applies.] 
They are not Hindus for the purpose of Hindu Wills Act. 
Apart from that, s. 3 would apply to Mahomedans. The word 
‘will’ is mentioned in portions of the Probate Act which applies 
to Mahomedans. Sée Amirali I, 459. Looking at it as a will it 
is revocable. If the deed is not void, the revocation does not 
begin to run till Jairajbhai Pirbhai’s death: All the trusts may 
be void and yet the deed may not be void. . In Churcher v. 
Martin (1) the deed itself was void. So that the possession of 
trustees was adverse from the beginning. The Statute there 
made». not only the trusts void but the deed itself void. 
This was completely overlooked in Cowasji v. R. D. Setna (2). 





(1) (1889) 42 Ch. D. 312. (2; (1895) I. L, Ba 20 Bom. 511. 
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‘The deed was absolutely void as not conveying the legal 


estate. This-is clear from the argument of counsel in the report : 
the plaintiffs argued that the statute of Limitations did not 
apply as “by their deed they were made trustees and the deed 
was not altogether void, but Kekewich J. held otherwise that the 
deed was absolutely void ab initio. President and Governors of 
Magdalen Hospital v. Knotts (1). Farran J., inan unreported 
case, held that the trust which had dealt with the property 
for forty years for Ghumbars and Bajroj and yet held it with 
consent of beneficiaries—and so no limitation was held to 
apply. See Salter v. Cavanagh (2); Lister v. Pickford (8). 
Trustees mistaking who is their cestui gue trust do not prevent 
the real cestui que trust from coming forward, and claiming that 
the trustees should hold the property forhim. Otherwise 
anybody could create a perpetuity by creating a deed in which 
he has life-interest. He would then let twelve years’ elapse 
and then everybody would be barred from contesting the 
validity of the deed. See Muhammad Munawar Ali v. 
Rasulan Bibi (4); Muhammad Munawar Ali v. Razia Bibi (5). 
There the trustees do not claim adverse possession on their 
own account; the Mutawalli does not hold adversely but on 
account of whoever is the person entitled or for the real cestui 
que trust who may be one entitled under a resulting trust. 

Under no circumstances can there be adverse possession. But 
even if there can be adverse possession the question is: was there 
such adverse possession as to establish a right by prescription? 
Isay there was not. Not in Jairajbhai Pirbhai’s life-time. 
The evidence is that they did not even open trust accounts for 
the beneficiaries. After Jairajbhai Pirbhai’s death the annuities 
became payable. No accounts were opened till 1893, when Nur 
Mahomed expected attacks from Rehmatbai. Rehmatbai was 
paid a lump sum at that time. Reference to the evidence of 
Allarakhia who said ‘the account was opened when the trust 
deed was put into force” in 1893. These words are Alla- 
rakhia’s not mine. We also submit that there could be no 
adverse possession during Nur Mahomed’s life-time. Nur 
Mahomed enjoyed the property ashisown. He actually 
threw a portion of lands belonging to the trust property into 
his own and gave other property to the trust. 

Then there is a remarkable absence of all evidence qf the 


Ta) 2879) 4 App. Cas. 824. (4) (2899) I. L. R. 21 AM. 339. i 
Gy abies Dee Wel: (5) (1905) I. L BR. 27 All, 320 al p. 324. 
(3) (1865) 34 Beav, 576. 
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trustees taking possession. The only person called to prove it 0. 0. J. 
was Allarkhia Jetha. He was called on the pretence that he knew 1911 
how books were kept. In cross-examination it was shown that =~ 
he knew nothing about them. Thosé books were therefore not Casaxarty 
proved as admissible at all. There was no evidence of their V. 
being kept in the ordinary course of business. The accounts do Gainey 
not show that the trusts were acted upon. The only accounts EBRAHIN 
were accounts of properties. There is no entry in Jairajbhai’s —— 
life-time debiting estate with any expense ef management &c.: 
Abdu Walid Khan v. Mussumat Nuran Bibili). 

My only other point is about the effect of arbitration in 1892. 
The arbitration could not have bound parties not present then. 
Only Khahubai and Cassamalli could be bound by those proceed- 
ings. Sections about res judicata cannot apply to arbitrations. 
The consent decree was expressly confined to properties in the 
hands of the Receiver. Nothing was decided in that suit 
except that certain property in the hands of the Receiver 
should be divided half and half. 

The case Ieeferred to in 27 Allahabad is better reported in 
Maulvi Saiyid Muhammad v. Razia Bibi). The judgnient 
of the High Court is there set out. That was a case where a 
Musalman and his wife made what they purported was a wakf, 
Patrick v. Simpson (8) shows that Churcher y. Martin applied 
because the deed there which conveyed was absolutely void. 


Bahadurji.—In Muhammad Munawar Ali y. Rasulan Bibi(4) 
and Muhammad Munawar Ali v. Razia Bibit) the Courts 
find that there was no adverse possession. The possession 
of- the Mutawalli there was held to be permissive. It cannot 
be argtied that these two cases differed from Churcher y. 
Marlin as the latter cases are not cited, nor discussed in 
the Allahabad cases. Cassamali is entirely a stranger to this 
trust deed. Candy J. did not fail to notice that distinction 
about the deed being itself void and trusts mentioned therein 
being voidas he quoted at great length passages from the report. 
Vundravandas v. Cursondas(6). Sargent C. J. discusses Cowasyt 
v. R. D. Setna (7).. 

[BEAMAN J.—I do not think that distinction arises under s. 
10 of the Limitation Act whether the trust is express or a 
resulting trust. | 
(1) (1885) LR. 121. A.91atp. 102. (5) (2905) L L. R. 27 All s20 al p. goa, 

(2) (1805) L. R. 82 L A. 86 (6) (1897) I. L. R. 21 Bom. 646. ` 


(8) (1889) 24 Q. B. D. 128, (7) (1895)-I. L. R. 20 Bom. 51]. 
(4) (1899) I. L. Ra} All. 339, 
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0.0.3. There are cases showing that s. 10 of the Limitation Act 
1911 does not apply to a resulting trust. 
-~ [BEAMAN J.—The only object ofthe section, it is clear, is to fix 
Casawatiy the defendant with a certain character and when the character 
a of trustee is fixed to prevent Limitation being pleaded. The words 
Gane ay | for the purpose offollowing in the trust property”, apply to 
Esran resulting trust in favour of settlor. The resulting trust in favour 
— of settlor is equally one in favour of his heirs.] 
Refers to Jn vee Lacy); Evans v. Moore), Fakirapa 
y. Pundurangapa (3). Section 10 does not apply to result- 
ing trusts. Muhammad Habibullah Khan v. Safdar Husain 
Khant; Venkappa v. Fakir Gowda (5). 


Inverarity.—The decision of Farran C. J in Vundavandas v. 
Cursondas is reversed in Runchordas Vandravandas v. Par- 
vatibhai (7). We do not invoke s. 10 of the Limitation Act 
atall. Out pointis that no case of adverse possession has arisen 

. atall. The question is whether there is adverse possession. 

[BEAMAN J.—Is there no adverse possessiom against the 
grantor. | 

No, because he was enjoying it. That point was settled in 
Maulvi Saiyid Muhammad v. Razia Bibi (8). 

[BAMAN J.—I do not think that case exhausts it at all. 
The donor goes in as donee—two entirely different characters. 
The Privy Council only held that the finding of the lower 
Court was correct.] 

The Privy Council agree to the proposition of the High 
Court that the mere fact of the trust being void does not bring 
about adverse possession. 

' [Beaman J.—But then there is a resulting trust, which 
bringsin the string of the cases, including Privy Council, that 
the section does not apply to resulting trusts.] 

I will submit and cite cases showing that resulting trusts 
are within s. 10. Itis clear that when the trust deed does 
not exhaust the trust property section 10 applies to the result- 
ing trust as to what is not exhausted. Why should resulting 
trust in one case be within section 10 and not the. other. 

(Bzaman, J.—I do not know why not, but the Judges say 

_ they are not.] . 


R S O oS 
(1) [1899] 2 Ch 199. (5) (1906) 8 Bom. L, R, 346 at p. 350. 
(2) [i891] 8 Ch 119. a6 (6) (1897) I. L. R. 21 Bom, 646, ° 
(a) (1881) I. L. R. 6 Bom. 9, (7) (1899) L. R. 26 I. A. 73. 


(4) (1884) I. L. B, 7 All 25. (8)(1905) L. R. a2 I. A. $6, 
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Kekewich J. does not touch the point whether if the deed 0. 0. J. 
had not been void there would have been limitation. Musam- 1911 
mat Lal Kunwar v. Chiranji Lal 0) makes it quite clear that =~ 
a resulting trust arises on the trust deed itself: see also Fisher CasamaLiy 
v. Smith (2). . gr 

[BEAMAN J.—It is the Indian cases that trouble me.] E it 

I submit that Candy J. is wrong in Cowasji v. R. D. Seina(), Esran 

[BEAMAN J.—I agree; but what about Privy Council caset] a 

The case in Balwant Rao v. Puran Mal (4) is not ofa result- 
ing trust at all. That case was not a resulting trust at all. 

That was a case where trusts were good. The suit was not for 
recovery of trust property at all. It was for enforcing a right 
to manage the trust property. 

[BEAMAN J.—The case that troubles me is Farran C. J.’s 
decision. | 

It is pure obiter. Maulvi Saiyid Muhammad v. Razia Bibi (5) 
holds in an exactly similar case that trustees must be held to 
be in possession with permission. See also bottom of page 
671. : 

BEAMAN J.—I will take the questions material to be answer- 
ed in this suit separately and in order of their difficulty and 

importance. 

First of Limitation. The trustees contend that the plain- 
tiff is now barred by the lapse of time from bringing this suit 
to have the trust-deed of the yth of January 1886 set aside. 
Involved in thiš question is the application or otherwise of 
s. 10 of the Limitation Act. Further, whether in the event 
of there being adverse possession, time commenced to run in 
the life-time of the settlor Jairajbhoy Peerbhoy. 

It appears clear that itis only in the event of the trusts or 
some of them being bad, that the question of limitation can 
arise. For, if the trust-deed in its entirety is good, then of 
course effect must be given to it irrespective of any question 
of the lapse of time. 

Next, is to be considered the somewhat more complicated 
question of how limitation arises when the trust-deed itself is 
bad and void ab initio or when the deed itselfis good, but all 
or any of the trusts declared in it are bad. It is upon this 
point that a certain amount of difficulty appears to have been 
(1) (3909) 12 Bom. L. R. 250. (4) (1883) I. L. R. 6 All. 1. 


(2) (1878) 4 App. Oas. 3. (5) (1905) L. RB. 32 I. A. 86. 
(3) (1895) I. L. R. 20 Bom, 511. 
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occasioned by Courts in this country. Applying the decisions 
in Churcher v. Martin G): and In re Lacy (2), . to sets of 
facts to which, with great respect to the learned Judges 
responsible for some of those decisions, I may doubt whether 
the principle of Churcher v. Martin, really applies. All the 
English case-law on this subject appears to me, and has 
appeared to me, from the moment I commenced to study and 
analyse it, perfectly consistent and intelligible. Stating the 
effect of that law in the most general terms, it amounts to this, 
that where what purports to be a trust-deed turns out to have 
been entirely void and therefore not to have passed the legal 
estate, the position of those who took possession, believing 
themselves to be trustees but not in law real trustees, neces 
sarily assumes the character of possession by trespass and 
is therefore from its inception in law adverse against all the 
world. .Where, however, the trust-deed in itself is good and 
valid to the extent of passing the legal estate but the trusts 
declared are in themselves wholly or partially bad, then there 
isa resultant trust over to the author of the trust and the 
possession of the trustees, whatever they may thirk of it and 
however they might intend to use it for the purposes of carry- 
ing out the bad trusts, could not in law be adverse to the 
cestui que trust, that is to say, the grantor. In all cases like 
Churcher v. Martin (1) and Lacy’s Trusts, (2) the possession is 
referable in law to trespass. The so-called trustees never 
were trustees except in name and were in without any autho- 
rity from the author of the trusts and without any legal rela- 
tion having been established between them and him. Widely 
different is the case of trustees who obtain the legal estate 
from the author of the trusts to apply the beneficial uses to 
specified objects which may or may not be good. For then 
from the beginning there is always a relation between the 
author of the trusts and the trustees in whom his confidence 
has been reposed.and there is always the legal possibility at 
least of another relation coming into existence between them 
where owing to the failure of the declared trusts, there is a 
resultant trust back to the grantor who from that moment 
becomes in law the cestui que trust of the trustees. When the 
ptinciple is thus stated, it appears so clear and so intelligible 
that it is not very easy to understand how it has been extend- 
ed, or appears at any rate to have been extended, in the 
Indian Courts so as to cover cases where the trustees were not 


(1) (1889) 42 Ch, D. 412, (2) [1899] 2 Ch, 149. . 








w 


VoL. xuj THE BOMBAY LAW REPORTER. 749 


in as trespassers but in all strictness as trustees and afterwards 0. 0. J. 
in the events which had happened not as trustees for the in- 1911 
tended cestui que trust but for the grantor. Itis true that =~ 
there are passages in the judgment of Kekewich J. in Casamaty 
Churcher v. Martin, which have contributed to what,if v 

I may say so with respect, seems to have been some con- aie ‘et 
fusion of thought in the Courts of this country. Particularly Bpragim 
that passage which is quoted in more than one judgment to Beaman? 
which I have been referred, where that learned Judge asks sei 
how the possession of the trustees can enure to the benefit of 

the grantor whose title it was the intention of the trust settle- 

ment to defeat. Some words inthat passage might be thought 

not to have been quite happily chosen, for it is of the essence 

of the decision that there were no trustees but that in fact 

those who were at first so called, turned out to be trespassers, 

Nor does it appear to me that when the analysis is carried 

further, it is really a question of the possession of the trustees 

enuring for the benefit of the grantor. It is, however, no 

answer to this difficulty to say that in the present case the 

grantor could have had no intention of defeating the interest 

or title of the present plaintiff because at the time of the trust 
settlement the plaintiff was not born. That is a pure irrele- 

vancy in the abstract argument. But were it necessary to do 

so, a critical examination of all the contents of the judgment 

in Churcher v. Martin might lead to some doubt whether were 

all that is implied in Kekewich J.’s reasoning, pushed to its 

logical conclusion, even that decision could be in all respects 
reconciled with established principles of other branches of the 

law. It isa peculiarly difficult case, used merely to elucidate 

the principle on which it purports to be founded for the same 

reason that this is a difficult case, namely, that there the 
residuary legatee, as here the original grantor, was one of the 

trustees and with reference to that Kekewich J. does say that 

the case might have been very different if Emanuel Churcher, 

who, for the purposes of that case, stood in the position of the 

original grantor, had been the sole trustee. And that, I think, 

for a very obvious reason, which on account of the difficulties 

it might have created, the learned Judge did not care to 

exhaust. For it surely must always be a matter of extreme 

doubt whether, carrying the fictions of law to their utmost 
legitimate length, a man can be said to be a trespasser upon 

himsel{. Remembering the basis of that judgment, the learned 

Judge had tô surmount this difficulty by taking it for granted 
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that its form was changed in some way by the fact of there 
being three trespassers and not one. But since it appears that 
it was Emanuel Churcher himself who retained the physical 
possession and took a chief part, if not the chief part, in dealing 
with the property, it certainly does seem a hard saying that in 
the character of a trespasser he could have obtained posses- 
sion adverse to himself. In Lacy’s Trusts, the principle of 
Churcher v. Martinis brought out in the clearest light and 
freed from this particular complication. When these cases 
are compared with such cases as Lister v. Pickford(1); Salter 
v. Cavanagh (2) and Patrick vw.’ Simson (3), the distinction in 
principle between these groups becomes perfectly clear. In 
such acase as Salter v. Cavanagh, which is a very favourite 
authority in the Courts of India, there was trust of the whole 
property for uses which did not exhaust the revenues and it 
was held that in respect of the unapplied surplus there was 
an express trust inferable from the instrument itself in favour 
of the settlor. Kekewich J. in Churcher v. Marlin comments 
upon that, that it is sufficient to say that the trust, whatever 
else it may have been, was not express in the techhical sense 
of that term. 

The point becomes of importance when we have to consider 
the case law upon s. 10 of the Limitation Act and the applic 
ability or otherwise of that section to the trustees’ contention 
here. Nevertheless, it may be doubted whether in the broader 
etymological sense, it is not quite correct to say, as Lord 
Halsbury very emphatically said without any qualification in 
Smith v. Cooke (4), that where it was the intention that there 
should be an ultimate resultant trust in favour of the grantor, 
it was usual to express that on the face of the deed, which 
means much the same, as was held in Salter v. Cavanagh. That 
dictum of Lord Halsbury excited a considerable amount of 
criticism in technical circles whereall equity lawyers maintain- 
ed that it was a contradiction in terms to say that a resultant 
trust could or ought to be expressed in-the deed. As I have 
said, in the less technical and more general sense, it is probably 
correct to say that a deedso framed as upon its very face: to` 
provide for the springing back of the trust fund. or a part of it 
in certain events to the author of the trust, does create what 
is at once an express anda resultant trust. But if I had been 
confined to the English authorities, I should certainly have 





(1) (1865) 34 Beav. 576. (3) (1889) 24 Q. B. D. 428. 
(2) (1838) 1 D. & W. 668. (4) [1891] A. C. 297. 


VOL, XIL) THE BOMBAY LAW REPORTER. 751 


not felt it necessary to do more than state.in the plainest 0. 0. J. 

- language what I conceive to be the true meaning and applica- 4944 

bility of such cases as Churcher v. Martin and Lacy’s Trusts. -~ 
It cannot, I am afraid, be denied that in considering pleas CAsAxALLY 

of limitation in cases analogous to this, the Courts in India V: 

have given decisions upon s. 10 of the Limitation Act, some P PEE E 

of which profess to be founded on Churcher v. Martin, which Esran 

do occasion very great difficulty and are extremely hard to Beaman J 

š E Š " éaman J, 

reduce to simple and consistent principles. — 
The form in which the question has usually presented itself 

to the many learned and eminent Judges who have dealt 

with it in this country, is whether a resultant, implied or 

constructive cestui que trust is entitled to the benefit of 

s. 1o and with perhaps a single exception of the case in 

Maulvi Saiyid Muhammad v. Razia Bibi 0), upon which 

I will say a few words in a moment, the current 

of authority seems to have set steadily against the exten- 

sion of that section to all cases of resultant implied or 

constructive trusts. It is no use shirking the difficulty which 

this body of case law gives rise to. For involved in all those 

decisions, even where they do not go the length of expressly 

affirming it or giving effect to it as the result of that proposi- 

tion, is the assertion that the possession of a trustee in all such 

cases of resultant, implied and constructive trusts may be and 

sometimes is adverse to the cestui gue trust. The strongest 

case perhaps is that of Kherodemoney Dosses v. Doorgamoney(?), 

where it is perfectly clear that there was, in the events found 

to have happened, a resultant trust in favour of the plaintiff. 

But the learned Judges held that the trustee, notwithstanding 

the failure of the declared trusts, was in possession for and on 

behalf of the intended beneficiaries and against the resultant 

cestui que trust. That case is, as faras I can see, exactly upon 

all fours with the present case. 
In the case of Vundravandas v. Cursondas(2) a Division 

Bench of this Court, consisting of Sir Charles Farran, Chief 

Justice, and Tyabji J., would apparently have come to the 

same conclusion. That decision would undoubtedly have been 

binding upon me, whatever my own views as to the law in- 

volved in it might be. Fortunately, however, the passage in 

‘point is clearly in the nature of an obiter dictum and when the 

case went, up on appeal to the Privy Council, it might, I think, 


(1) (1905) L. R. 32 I. A. 86. (3) (1897) I. L. R. 23} Bom; 646 at p, 663. 
(2) (1878) I. L. B. 4 Cal. 455. 
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be fairly inferred from the line of argument. there adopted and 
the reiterated referenco made by Lord, Macnaghten to Lyell 
y. Kennedy C) that their Lordships were not disposed to adopt 
that part of the lower Court’s judgment. However that may 
be, they certainly do not adopt it and part of the judgment 
appears to have been reversed. So that beyond the very high 
respect each and every other Judge must always feel for any 
opinion expressed by the late eminent Chief Justice Sir Charles 
Farran, that part of the judgment is not binding upon me. 

Ina case decided by my brother Batchelor in 1906 Mathu- 
radas v. Vandrawandas (2), that learned Judge, who is habitu- 
ally averse from indulging in obiter dicta, allowed himself 
under the influence of what must have been very able and im- 
pressive argument to express his opinion upon this point, the 
whole of that part of his judgment is entirely obiter. . It is not 
in any sense binding upon me but it contains an elaborately 
reasoned examination of the authorities upon this point and 
indicates that that learned Judge’s opinion coincided with and 
would, if necessary, have been given in support of the judg- 
ment of the Calcutta Court to which I have referred. 

Those cases will suffice. to explain the difficulty I have 
throughout this part of the argument in arriving at some clear 
and settled principles upon which to ground my own decision 


-upon this issue. Not that I myself, had I not been oppressed 


by so much authority emanating from Judges much more 
eminent than I can ever hope to be, should have felt at any 
time any real difficulty as to the proper ratio decidendt. 

. And first of the argument which is constantly repeated in 
all these judgments as distinguishing what is called an express 


- trust inferable on the face of the deed fram a true resultant 


trust only coming into being because of the failure of the trust 
declared in the deed. Here, I think a very little examination 
will bring to light a perfectly clear and consistent principle, 
and that principle has already been announced and adhered to 
in more than one judgment of this Court. The two hypo- 
thetical cases which Mr. Inverarity offered me in the course 
of his concluding argument appear to me ti entirely overlook 
it. Those two cases were of a trust, let me say, for a thousand 
pounds to the uses of so much blank for A, so much blank for 
B, so much blank for C. Here, said Mr. Inverarity, there is an 
express trust of the kind intended in Saller v. Cavanagh 4), 

(1) (1889) 14 App, Cas. 437. (3) (1838) 1D, & W. 668, 

(2) (1996) 8 Bom. L. R. 328, , 
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and though that case was not referred to in Smith v. Cooken), O. C. J. 
clear upon the face of the deed. Then, let us take a trust 4974 

` of one thousand pounds, one pound to the use of my daughter ~~ ` 
and 999 pounds undispgsed of. Upon what conceivable CasaMaLLy 
principle, Mr. Inverarity asked, can you distinguish between v. 
these two cases and say that in one there is an express trust ae AG 
over to the settlor and in the other there is not. It appears to Epranr 
me that there is no difficulty whatever in answering that Beaman 
question. In the first of the cases there is.atrueresultant trust — ` 
not express upon the face of the deed but merely implied by 

law as Kekewich J. put it, not because the deed is void 
certainly but because of the failure of the intended trusts. 

If those trusts had not failed and had exhausted the pro- 

` perty, there would have been no resultant trust over 

to the settlor and therefore there is nothing express on 

the face of the deed which would bring it within the same 

category as the’second case. In the second case the intended 

trust can.be carried out consistently with what is then said 

by Lord Halsbury to be an express trust on the face of the 

deed over for the benefit of the settlor and the criterion is 

equally plain and infallible. Where the ultimate resultant 


* . trust which is to spring back to the settlor is consistent with 


the discharge of the declared trust, then it may by loose use 
of language be said to be express on the face of the deed but 
where the extinction or failure of all the intended trusts isa 
condition precedent to the resultant trusts coming into being, 
then the latter is clearly a true resultant trust and is not ex- 
press and never can be express on the face of the deed. 


Ina recent decision of this Court Mojilal v. Gavrishanker(2), 
Sir Basil Scott, Chief Justice, and Mr. Justice Batchelor, 
following a part of the decision of Sir Charles Farran in Vand- 
ravandas’s case, have re-affirmed the principle I have just 
stated. There, ‘there was a small trust not exhausting the 
residue and the trustees were held to hold the residue on 
express trust for the heirs.of the settlor. That of course is 
merely a re-statement of the rule in Salier v. Cavanagh. 

Having so far cleared the way fromall possible mis-conceptions 
upon this head, let me now come to the heart of this particular 
difficulty and deal with acaselike that of Kherodemoney. If that 
decision is really good law, then it: would appear to exactly 
fit thé facts of the present case with this difference only that 





(1) [1891] A. C. 297. (2) (1910) 12 Bom. L. R. 947, 
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O. 0. J. the author of the trust was not, if I remember rightly, trustee 


in that case. The Court there held, founding itself upon the 
principle of Churcher v. Mariin, that on the failure of the 
declared trusts, which were in‘favour of children then unborn, 
the trustee, having gone into possession under the trust-deed, 
held adversely to the author of the trusts and his heirs; more 
than twelve years having elapsed before the heir sued to have 
the trust declared void and recover the fund. Notwithstanding 
that the Court did hold those trusts void, it refused to grant the , 
plaintiff relief on the ground of limitation. The resultant trust, 
when the declared trusts failed, was held not to be a trust 
vested inthe trustees for a specific purpose within the meaning 
of s. 10 of the Limitation Act, and from that time forward our 
Courts have interpreted that section as though the words were 
an express trust as in the English Statute. 

Now it appears:to me that the true law underlying all sets 
of facts of that kind was never presented to the. minds of the 
learned Judges who decided that case, or, as far as I can see, 
has been considered in any of the numerous judgments which 
have been deliveredin Indian Courts professing to follow it. 
What is the true position when declared trusts failed and there 
is a resultant trust over tothe settlor or his heirs? The answer 
to this is to be found in the very elementary proposition that the 
possession of the trustee is always that of the cestui que trust, 
and, therefore, however, he may think or wish to be holding as 
trustee for trusts which have failed in the eye of the law, he is 
really holding, when those trusts failed, as trustee for the 
settlor. Then the position is simply this: so long as he retains 
and professes to retain the character ofa good and legal trustee, 
he is holding the legal estate as stake-holder, for two claimants, 
the intended beneficiaries of the declared trusts which have 
failed and the resultant trustee, that is, the settlor. And I 
entirely fail to understand how any length of possession by a 
trustee so situated can be adverse to his true cestui que trust as 
soon as that legal person is discovered and ascertained. It is 
quite easy, I admit, to conceive of cases in which a trustee so 
situated might deny the right of the cestui que trust resultant 
on demand made. Itis quite conceivable: that in his partiality 
for the intended objects of the author of the trust’s bounty, he 
should make over the legal estate to them. And there are 
many ways in which he might, divesting himself of the purely 
legal character of a trustee, thus put himself in direct, opposi- 
tion and hostility to the resultant cestui gue trust. And I can 
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also understand that ifthere were facts showing that this had O. O, J. 

been done the character of the trustees’ possession might be 4944 

affected by such facts and time might be deemed to run as from  4~ 

the first of them against the cestui que trust. Then indeed it Casaatir 

would be a very serious question how far these decisions govern- v 

ing the application of s. 10 of the Limitation Act might not ee A 

preclude the resultant cestui que trust from obtaining relief when ppp yee : 

twelve years had elapsed from the time that he knew his | — 

trustee had been holding adversely to him. SEEN 
This leads me to what is the fundamental distinction to be 

borne in mind when the argument turns, as it has turned here, 

upon s. 10 of the Limitation Act. That section provides that 

in the case ofan express trust no length of time shall bar a 

suit by any person following a trust property in the hands of a 

trustee. I have used the word“ express” following the deci- 

sions of the Indian Courts, and so adopting with the utmost 

reluctance the narrow view to be placed upon that section I 

still say that it really does not touch the point I have to con- 

sider in this case. From the very nature of the section it im- 

plies that in*some way or the other the position of the trustee 

has become adverse to his cestui que trust. Else there would 

be no need for it in the statute of limitation. And there are . 

many cases in which that section might have its practical: use, 

for instance, a dishonest trustee might make off with the whole 

of the trust fund or deal with the trust property in a manner 

incompatible with its application to those uses for which alone 

he was entrusted with it and from that moment no doubt his 

possession would cease to be really that of a trustee and would 

become adverse to his cestui que trust. 


Now, where a trust is express, s. 10 says that even though 
the cestui que trust chooses to put up with the acts of a trustee 
and to take no steps to recover the trust property for more 
than twelve years, yet he shall never be barred when he does 
so choose to pursue and endeavour to recover it. But apparently 
where the relations between the trustee and the cestui que trust 
are not express but have arisen by implication of law only, 
then if the trustee assumes an adverse attitude towards his 
cestui que trust, the cestui que trust must seek his remedy within 
the period of twelvé years: That I take to be the utmost 
length to which the Indian cases upon this head can fairly be 
carried and even then, speaking with the utmost deference, I 
think, they have been carried much too far. But that begs 
the whole question whether or not in the absence of any dis- 
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honesty on the part of a trustee, his possession can really be 
adverse to that of his true cestui que trust, as soon as any con- 
flict between persons so claiming has been decided. And that 
is very like one of the early English cases where one of the 
cestui que trust appears to haye been put into possession ‘of a 
property and to have had the use of it but it was afterwards: 
found that the real cestui gue trust was another and limitation 
was not allowed. 

Now I say that in all cases like that of Kherodemoney Doses, 
it will not do for the-trustee to say that he would prefer to 
hold the property to the uses intended by the trust-deed when | 
it is found that those declared trusts are invalid. What has 
in law happened is that throughout he has been holding as a 
resultant trustee for the cestui gue trust and until there has’ 
been some material change in the character of the trustee 
referable to his knowledge of his changed relations and unmis- 
takably adverse to his true cestui que trust, I really do not see 
how any question of adverse possession can possibly arise. 
So that we may give the go-by in a case of this kind, if my 
view is correct, to s..10 entirely and treating the case as falling 
under Articles 141-144 of the Second Schedule, merely put the 


. question whether the possession has been adverse and if so 


from when. 


In the present case the trust was executed in 1886. For 
the purposes of my present argument it is immaterial whether 
it was a good trust or a bad trust, provided only that the deed 
itself was good and as to that there can, I think, be no question. 
The learned counsel for the trustees, who has argued the 
question of limitation very fully, has not attempted, as far as 
Ican remember, to suggest that there was anything bad in 
the deed itself or that it failed to convey the legal estate. At 
that time the plaintiff was not born. Abouta year after the 
execution of the trust-deed the settlor died, the plaintiff being 
then in existence. Up to his death the author of the trust was 
himself one of the trustees and was in physical possession, 
occupation and enjoyment of all the trust property. I do not, : 
however, think that that fact has any bearing whatever upon — 
the theoretical argument I have so far unfolded. If there 
really were any adverse possession, it must have commenced 
from the moment the legal estate was conveyed and taken 
possession of by the trustees. Noris that in any way affect- 
ed by the fact that one of the trustees happened to bë the . 
author of the trusts and the first beneficiary, for I take it to 
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‘be as clear as day-light that if in such circumstances a donor 
chooses to divest himself of his property as donor and accept 
it as donee, interposing the fictional character of trustee 
between himself and those two characters, then so far as he is 
a donor, but as trustee for himself as donee, must hold adverse- 
ly to himself as donor. Nor can I see that this position is in 
the slightest degree affected by the conveyance itself originat- 
ing from himself as donor. For if there were any adverse 
possession at.all, 1 do not see why it should not begin to run 
under a conveyance just as it would dq in the case of a pur- 
.chaser against his vendor, once the conveyance be completed. 
I make these observations because it seemed to me in the 
course of the argument that the learned counsel for the plain- 
- tiff attached very great importance to the fact of Jairajbhoy 
Peerbhoy having remained in physical . possession and enjoy- 
ment of the property during his lifetime. As I have said, if 
this were really a case like Churcher v. Martin and if I had 
been obliged to treat all the so-called trustees as mere tres- 
passers ab initio, then I certainly should have felt strongly 
inclined to press Kekewich J.’s reasoning to its logical conclu- 
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sion and held that a man cannot really be a trespasser upon. - 


himself upon his own property. So that in that view I should 
have felt very grave doubt whether any adverse possession 
could possibly have originated in the lifetime of Jairajbhoy 
Peerbhoy, but the deed being perfectly good, those considera- 
tions do not apply. ‘ 

Now the trusts are all on the face of them of a kind which 
an honest trustee might accept and endeavour to carry out, so 
that I think there possibly arises a further point, namely, 

‘whether limitation as against a resultant trustee could commence 
‘to run‘ until the question whether or not the declared trusts 
were good or bad, had been decided. And if that were really 
so, then ina case of this kind, there could obviously be no 
question of limitation at all. For it is only after the Court 
. has pronounced some, at any rate, of the declared trusts to be 
bad that it could arise and then as I began by saying the trustees 
would'have to fall back upon limitation as against one who to 
_that extent is attacking the trust-deed. Until this case is finally 
decided, I suppose it cannot be known whether the trusts of the 
settlement of 1886 are good or bad, so that the relation of the 
resultant cesit que trust and trustee have not been established 
between the plaintiff and the defendants until the final deter- 
mination of this suit. Ido not mean to say that when that 
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relation is established, it would not of necessity go back to the 
moment when any or all of these declared trusts tailed but for 
the purposes of limitation I do not see how the possession of 


Oasauatiy the trustees can be said to be adverse until so uncertain a 
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question had been answered. : 
Before the case concluded, I was asked to grant an adjourn- 
ment more than once by the learned counsel for the plaintiff 


an g order that he might bring further proof of the alleged un- 


Beaman J. 


signed will of Jairajbhai Peerbhoy and he appeared to think 
that if he could prove‘that unsigned will, it would have a direct 
bearing upon this question of limitation. I think by what I 
have already said I must have made it clear why I do not agree 
with that view. Ifas a matter of fact the possession of Jairaj- 
bhai Peerbhoy taking as trustee under his own trust settlement 
were adverse to himself as donor, no act purporting to be 
performetl by himself as donor could have any bearing at all 
upon the character of his possession as trustee. It is absolu- 
tely necessary in a nice theoretical argument of this kind to 
keep the personne of the.same man separate and distinct. in 
one’s mind. We have Jairajbhai the donor, Jairajbhaithe trustee, 


` Jairajbhai the cestui que trust, and referring each of Jairajbhai’s 


acts to its proper personna it will, I think, be apparent that no 
act done merely in his capacity of Jairajbhai the donor could 
possibly affect the adverse possession of property held by him 
as Jairajbhai the trustee for Jairajbhai the donee. There is 
only one connection in which the proof of this will might 
possibly have served the plaintiff as against the trustees and 
that asa revocation of the trusts, if the trusts itself were 
otherwise good. But that is entirely distinct from the ques- 
tion of limitation. 

Before I conclude my discussion of this topic, I would say 
a word or two upon the case of Mauloi Saiyid Muhammad v. 
Razia Bibi (1), which is the nearest, I can find to direct, autho- 
rity in favour of the conclusion I myself have come to. 

That was a case the facts of which very closely resembled 
the facts of the present case. There was a trust with an 
ultimate gift to wakf and in the meantime the property was. 
to be applied to the uses of the settlors and their descendants. 
Pursuant thereto professedly taking under this alleged wakf 
one of the trustees occupied and held the property, then the 
other settlor died and on her daughter making a claim to her 
mother’s share of the settled property, it was held that’ the 
0) 0908) R. a2 I ABT 
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wakf was bad for various reasons into which I need not go O. C. J. 

and the question then arose whether the plaintiff was not 1911 

barred by adverse possession of the so called Mutawali 

under the wakf settlement. The point was treated in the Casamatur 

Allahabad High Court ‘as a pure question of fact, namely, v. 

whether or not, the possession of the defendant was adverse. PER 

And their Lordships held there that it was merely permissive Mpragne 
without going into any of the nice and difficult questions  — 

which I have had to open up in this case. Unfortunately I Beaman we 

think—for we badly need an authority on the question,— 

their Lordships of the Privy Council satisfied themselves with 

saying that they saw no reason to dissent from the correct- 

ness of the conclusion'of the Court below upon this 

point, that is to say, they found that asa matter of fact 

the defendant’s possession was permissive and not adverse. 

But they do not appear to have gone into the question 

whether in any event, while the normal relation of trustee 

and resultant cestui que trust exist in law, the possession of the 

former could be adverse to the latter. Itis really upon that 

ground and that substantial ground alone that I base this part 

of my judgment. I am quite clear in my own mind that so 

long as a trustee occupies the position of a trustee as soon 

as declared trusts failed and there is a resultant trust in favour 

of the settlor, the trustee’s possession is essentially that of his 

cestui que trust and can only be changed into adverse possession 

by a conscious and deliberate act; that is to say, that he 

must repudiate all intention of holding for the resultant cestui 

que trust and he must assert his intention of continuing to apply 

the trust fund to uses which the Court had declared or which 

are known to him to have failed. Then I do admit that his 

possession might become adverse to his legal cestui que trust and 

that if that person did not take steps within twelve years, he 

might not beable to avail himself, under the Indian authorities, 

of the provisions of s, 10 of the Limitation Act. But in this 

case nothing of the kind has happened and nothing of the kind 

could have happened, for the plaintiff through most of the 

intervening period has been a minor and as soon as he came 

of age, he appears to have contemplated taking steps which 

had resulted in the present suit, so that until the trustees 

became aware—I am assuming for the purpose of the whole 

of this argument that the trusts are bad,—that the trusts were 

bad, ‘I think as a matter of fact it is too clear to admit of 

serious argument that they were not holding adversely to him 
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who would then be the ‘resultant cesini que trust. That, I 
believe, isin conformity witb all the English authorities. I 
believe too that it states a principle which will enable us to 
reconcile all the Indian authorities upon s. 10 with what has 
really been meant in the English authorities and so I trust that 
we may come to a clear understanding of what really is implied 
in this branch of the law which has been clearly understood 
and always clearly statedin the English Courts but which has 
in this country, I think, given rise to some confusion and 
divergence of opinion. 

I, therefore, find upon the first question that in the event of 
the trusts being bad, the deed is good and that the plaintiff is 
not time-barred as against the trustees. 

The next question which {Į shall answer ina very few words 
is whether or not the whole of this suit is ves judicata by 
reason of certain arbitration and other proceedings between the 
plaintiff of the one part and Nur Mahomed and after his death 
his widow Khanubai of the other. ‘he trustees disavow their 
reliance upon this point which certainly is more proper to the 
case of the seventh defendant Khanubai who has, in the course 
of the suit, settled with the plaintiff. Ifit were a good plea, it 
would no doubt defeat the whole suit and to that extent support 
the trustees’ position. T think, therefore, il ought to be at least 
disposed of. There can plainly be no res judicata touching the 
subject matter of this suit and looking to the array of parties 
in it by reason of the proceedings I have adverted to, I think 
it is extremely likely that had Khanubai continued to defend 
the suit, there might have been something very likean estoppel 
which in that event, I should have pressed as far as I lawfully 
could against the plaintif in her favour. But estoppel and 
res judicata, as I have so frequently had occasion to say from 
this bench, are entirely distinct. Putin the most simple and 
colloquial way, ves judicata precludes a man averring the 
same thing twice over in, successive litigations, while estoppel 
prevents him saying one thing at one time and the opposite 
at another. And I have never heard of a suit being barred by 
estoppel except perhaps in the recent case of the Narielwala’s 
Trusts, where, I rather think, the learned Judges in appeal did 
incline to hold that the plaintiff was estopped from bringing 
his suit. It is also quite common in all text-books upon 
estoppel to find a very large portion of their subject matter 
devoted to res judicata. I think the distinction i really too 
plain to heed dwelling upon in the present case. What passed 
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in the arbitration and other proceedings I have referred to, O. 0. J. 
was matter in issue between the plaintiff and his brother Nur 1911 
Mahomed. The present trust settlement was excluded by WY 
design from the scope of any decision arrived atin that suit, Casasaniy 
I do think it very likely that it was a factor nevertheless in u. 
the composition arrived at and that it might have been cap- Pee a 
able of proof, that it was on the understanding that the’ Bpramu 
trust settlement was not to be attacked that the arbitra- Dura] 
tors made their award: and if that really had been so, — ` 
then the position might have been awkward for the plaintiff 
in the present suit had Khanubai continued to defendit. But 
- such an estoppel, if it existed, would have been restricted to 
Khanubai and the trustees could not have availed them- 
selves of it. This is however happily now merely a matter of 
conjecture. As a bare plea of res judicata itis obviously un- 
sustainable. I take this opportunity of congratulating the 
‘legal gentlemen who have had the interests of Khanubai and 
Sakinabai in their care upon what I consider the very advan- 
tageous terms upon which they have provisionally settled with 
the plaintiff? 

I now come to’ a consideration of what is perhaps the 
principal question in the case, whether the trust settlement 
of 1886.is a good and valid settlement, that is to say, whether 
the disposition of property thereby made is a good gift accord- 
ing to the Mahomedan Law. And in dealing with that I must 
observe that there are numerous gifts contained in this settle 
ment, some of which might be good while others might be bad, 
so that it may not be possible to dispose of the settlement as 
a whole without going somewhat minutely into its several 
parts. 

Let us first look at the nature of the settlement itself. It 
purports to convey the trust properties therein mentioned on- 
trusts to certain trustees first for the use and benefit for life 
of the settlor and first donee Jairajbhai Peerbhoy himself with 
monthly sums to certain ladies of the family with which I 
am not now concerned. On the death of the settlor, like 
interests to Nur Mahomed who was at that time his only son, 
In the event of Nur Mahomed having a son, there wasto bea 
rearrangement in respect of all that follows inthis settlement, 
into the details of which againI need not go. But failing 
malejssue to Nur Mahomed, then the corpus was to be divid- 
ed into ten portions which were given to various donees, 
four-fifths being directed in that event to charity. And the 
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question is—a very important question, I think, in this town— 
whether a voluntary settlement during the lifetime of a Khoja 
Mahomedan of this kind is a valid gift, or if not a gift, 
whether it is a will, or if not a will, whether it is a wakf and 
in either of the latter characters good and valid. At the end 
of the settlement deed there is the usual revocation clause 
appropriate to all English voluntary settlements in common 
form. Thereunder the settlor or the donor reserves to 
himself full power of revocation during his lifetime by signed 
writings and also power to declare new trusts by such signed 
or any other writing. 

I must take this opportunity of saying that when the case 
opened, it appeared to me to resemble, for the purpose of 
deciding this issue, the case of Jainabai v. R. D. Sethnal) so 
very closely that I doubted whether I should be called upon 
to do much more than re-affirm my decision in that case. 
But the particular question in Jainddat v. R. D. Sethna was 
whether the alleged gift was revocable. In that case the 
donor did exercise the power of revocation reserved in 
his lifetime and therefore the central point in that*case differs 
materially from the central point in this case and a great deal 
of the judgment there has reference to arguments which were 
more peculiarly apt for the main purpose the'plaintiff then 
had in view. And upon a much fuller argument and somewhat 
extended researches of my own into the Mahomedan Law I 
have reason to doubt whether I did not lay down that law in 
one or two points much too broadly, in Jainabat’s case; and 
whether indeed part of that judgment is not incorrect. I say 
this particularly with reference to what I then held on the 
reply that the deed was a wakf. I was then of opinion that 
a wakf could not be valid if it were postponed to a lifeinterest 
in the person creating it. 

Now, having gone into the standard works upon the Maho- 
medan Law and listened to a very long and elaborate argu- 
ment addressed to me by Mr. Tyabjifor some of the defendants 
in this case, it does appear to me to be consistent with that 
law that a Mahomedan may devote his property in wakf and 
yet reserve to himself and his descendants in a very indefinite 
manner the usufruct of the property. So that I doubt whether 
it would be correct to hold, as I held in that case, that if the 
instrument were really a declaration of a wakf, it would be 
necessarily invalid because the wakf was postpoged to a’ life 
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enjoyment of the donor and possibly, though this is by no O. C. J. 
means so clear to other life interests after his own. 1911 
Next, in that judgment I was of opinion, looking to the ~~ 
broad essential features of what the Mahomedan lawyers OASAMALLY 
understood as gift that it would be sufficient to invalidate a ue 
gift, if the donor in the deed purporting to confer it, reserved Oupenmaar 
to himself a right of revocation co-extensive with his life. And Egrann 
if there were any hope of expecting from the vast entangle- neo, 
ment of the Mahomedan Law anything like consistent prin- selina 
ciples or intelligible classifications or accurately expressed 
notions, it certainly would appear to me that considering the 
requisites of a gift are amongst others finality and complete- 
ness in praesenti, then it might and ought to follow that an 
announcement on the donor’s part that he might at dny time 
during his life-time revoke the gift would make the donation 
entirely invalid. So far from this being the case, Mr. Tyabji 
points out, and I believe he is perfectly correct, that the 
general rule is that the power of revocation is inherent in the 
donor of every gift, so that expressing it,'as is usually done by 
English draftsmen in these voluntary settlements, is merely 
surplusage and so far from invalidating the gift as a whole 
would necessarily be implied in it wereit not expressed. It is 
true that this general rule like everything else in the Maho- 
medan Law which has yet come under my analysis, is open to 
innumerable exceptions many of which appear to conflict in 
principle with the main rule. Andit is a very strong point in 
the defendants’ case here that although there isan express power 
of revocation reserved in the settlement and although the power 
of revocation is implied generally in all gifts, yet where the gifts 
are to particular persons or where the donor has received from 
the donees anything in exchange for the gift or part of the 
substance of the gift itself, then according to the strict Maho- 
medan Law the gift is irrevocable and the revocation clause in 
this settlement would have to be regarded as void. 
Upon those two questions, I say, I think that my judgment 
in Jdingbai v. R. D. Sethna would require to be re-considered. 
But the more frequently I hear arguments upon Mahomedan 
Law and the further I prosecute my own researches in that 
somewhat difficult region, the more convinced Iam that it is 
almost impossible in the state of the existing authorities com- 
pared with the original text-book writers and standard works 
on the subjgct, to arrive at any clear understanding of what 
the real underlying principles of that law upon many of the 
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©. 0. J. questions which in an advanced civilization have large and 
ig1j practical importance and are supposed to be answered by a 
“~ reference to that law, really are. The English Courts are 
Oasanstty constantly making Mahomedan Law for themselves and en- 


v. grafting upon the extremely crude and primitive notions of 
Me an the early, Mahomedan lawyers, the artificial conceptions of 


Esran the English law and so endeavouring to mould and shape the 
— whole into a somewhat practical form, which while it may 
as 7" fatter the conservative prejudices of good Moslems, does 
not in the least resemble anything which the authors of the 
Moslem Law had themselves laid down; but is rather an 
attempted compromise between the rigidity and inadequacy 
of the legal notions of a people then living under very primi- 
tive social conditions with their now highly complex social 

needs and requirements. 


I say this to explain with what diffidence I always 
approach the solution of any question which has to be argued 
before me first with reference to the Mahomedan Law proper 
and next with reference to the judge-made authority upon 
that law. And if I failed in the case of Jainabai v. R. D. 
Sethna, as I believe I did, to go far enough afield and take 
into account many very subtle differences and exceptions 
to be found in thé Mahomedan Law books I am 
very much afraid that even in the present case where 
the arguments haye been much fuller and where I myself have 
gone much deeper into the original works I may again fall 
into error. I sha]l not therefore start criticizing this deed with 
the assumption that it is necessarily bad because of the power 
of revocation reserved to the donor in it. I still think that 
if analysis were pressed far enough, that ought to be a com- 
plete answer to the validity of any Mahomedan gift inter vivos 
but assuming that it is not, then I have to look to the nature 
of the gift or gifts which this deed purports to make. To the 
first of these, that is the gift to the donor himself, I do not 
think that any serious exception either in theory or practice 
can be taken, except this that it is entirely meaningless. I 
am not now overlooking the fact that while the gift reserves 
full beneficial enjoyment of the settled property to the settlor 
for his life, it might be said thatit isnot meaningless inasmuch 
as it curtails his power of disposition and therefore that is 
giving to himself something less than he possessed before. 
That appears to me to make it still more meaningless. How 
a person can give to himself less than he had in the ordinary 
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sense of gift, I confess I fail to understand. Moreover, there O. ©. J. 
are a great many passages in the most highly accredited works 911 
on Mahomedan Law to show that where a gift is conditioned Cw 
by a power restricting alienation, the gift is absolute and the Casaiatty 
condition is void. So that if there seem any usefui purpose to v. 
be served by trying to apply the principles in this region of the acer ae 
law we might say that however restricted be the giftin form to waranty 
Jairajbhai, it isin effect a gift absolute to him for lifeand that _ — 
entirely irrespective of the power of revocation in the conclud- POEUN: 
ing clause. So far as his life estate is concerned, however, it is 
unnecessary to be too nice in discussing or criticizing it except 
in so far as it might possibly invalidate all that follows. And 
in the case of Jainabai v. R. D. Sethna,1 was very strongly 
of opinion that a gift to the donor himself for his life and then 
over to others could not be reconciled with any recognized 
principle of the Mahomedan Law of Giftand must necessari- 
ly therefore, so far asthe remoter donees were concerned, 
be bad ab initio. I still adhere to all that I said upon that 
and kindred heads in Jainabai v. R. D. Sethna. I have no doubt 
that though’ I may have tripped on some minor points, that 
judgment is substantially right; and the more important 
principles which I then attempted to state are sound and were 
correctly stated. 

Thus in the case of Nur Mahomed who follows on the life 
eState of Jairajbhai Peerbhoy, is the gift to him valid by 
Mahomedan Law. I am of course here confronted with a very 
great difficulty arising upon the casesof Umes Chander Sircar 
v. Mussummat Zahoor() and Banoo Begum v. Mir Abed Alil), 
w here in the one case their Lordships of the Privy Council, 
in the other a Bench of this Court consisting of the Chief 
Justice and Heaton J., held that both according to the Sunni 
and Shiah Schools of Law, a Mahomedan might create a 
succession of life estates which were said to be something like 
. what we in England call vested remainders. I have to observe 
upon both those cases that what is principally in controversy 
here and what was principally in controversy in /Jainadat v. 
R. D. Sethna, never seemed to come prominently forward 
either in the argument or in the decisions of the Courts and 
that is whether an estate of this kind can be made the subject 
ofa gift inter vivos. In the Privy Council case, it was only those 
persons who were interested in the gifts over on failure of 
issue to the donee with the life estate who came before the 
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O. ©. J. Court and the question really seemed to be in their Lord- 
1911 Ships’ opinion whether a postponed estate of that kind 
—~ could be validly transferred or as I prefer to say trafficked 

Oasawatry in. I have never been able to understand how in that case it 

v. was held that the gifts over to the two sons were more 

o Sme than contingencies, although apparently their Lordships 

URRIMBHAI ; . 

Hprantm thought they were something less than vested remainders. 
— _ For they are very careful to say that they are something like 

Beaman J. vested remainders, The facts were that these gifts over were 

only to take effect in the event of the lady whose life estate 
was interposed not having a son. Now, inthe case ofa child 
bearing woman married, I cannot conceive of a more uncertain 
event than that of her having or not having a male child. 
And whatever nice refinement of meaning the law may place 
` upon such a condition, I am quite certain that any person 
waiting upon it would have to regard it as a contingency, and 
a very uncertain contingency indeed. I can quite understand 
that if their Lordships of the Privy Council had had their 
minds upon that point and if it had been really a case of 
vested remainders, they might have come to the’ conclusion, 
though I do not think they .ever did, that such a vested re- 
mainder could properly be made the object ofa gift inter vivos. 
But I cannot conceive how it ever could have been held, as I 
am sure it never has yet been held, that a gift in futuro con- 
tingent upon the happening of uncertain events, could be 
given consistently with the requirements of the Mahomedan 
Law of gift inter vivos, nor do I see how in the particular case 
the vested remainders could have been any more made the 
object of such a gift because they were called vested re. 
mainders (liable to be displaced by the happening of an un- 
certain event than if they had been called simply contingent 
interests or contingent remainders). Iam not dwelling upon 
this for the purpose of splitting hairs but because there 
is very real reason in my opinion why a vested remainder 
in the strictest sense of the English words and a fortiori 
acontingent remainder could not possibly by any stretch 
of ingenuity be made the subject of a valid Maho- 
medan gift inter vivos consistently with the requirements 
of the Mahomedan Law on that head and for this very simple 
reason that no man can give possession in presenti of that 
which may never come into possession at all. Thus though 
theoretical legal meaning given to vested remaindę may séem 
obscure, the point is equally true whether the interests be of that 
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kind oramere contingency. Foritisof theessence ofa Maho- 0. C. J. 
medan gift inter vivos that the donor should divest himself of the 4911 
actual possession of the thing given and transfer it to the donee =~ 
and if the donee does not take physical possession of it at the Casamanuy 
time of making the gift, then until he does, the gift is revoca- v. 
ble. Nor was there ever such a conception in the minds of the See oe 
Mahomedan lawyers who worked out their theory of the law fprannr 
of gift inter vivos as the fictitious possession of intermediaries | —— 
as between the donor and the donee which would suffice for the spel ý 
divesting of the donor in presenti and the'taking of the donee 
n futuro. Nor is this diffculty in the least reduced, much less 
removed, by taking all trustees as donees. Trustees were in 
no sense known to the Mahomedan Law as donees ofa thing 
given, so as to be able to take and hold against the donor fora 
third person, the real and true donee, who again does not 
receive the corpus, that is to say, the physical possession from 
them but merely gets usufruct. 

This attempt to ingraft the whole of our artificial system of 
trusts and settlements upon the Mahomedan Law has super- 
induced such a hopeless confusion of thought and mis-use of 
language that I believe it now to be quite impossible to avoid, 
endeavouring to administer the Mahomedan Law on this 
subject, coming into conflict on the one hand with the standard 
authorities and on the other with the reported cases. But 
what I commenced by insisting upon is that even a vested 
remainder, that is to say, an estate always ready to come into 
possesssion upon the determination of some intermediate estate 
is a thing which clearly never could, according to the concep- 
tions of earlier Mahomedan lawyers, have been given inter 
vivos. . 

When we come to Banoo Begum’s case, it is very easy to 
trace how this misconception has arisen. In the first place, 
their Lordships there followed the case of Umes Chunder, so 
far as to take from it the broad and general proposition that the 
Mahomedan Sunni Law recognizes the creation ofa succession of 
estates something like what we in England call vested remainders. 
Then their Lordships proceeded to consider the Shiah Law, 
which is much more favourable, I think, than the Sunni Law to 
this proposition. A number of Arabic texts were translated 
and laid before their Lordships from which they drew their 
conclusions that the lawyers of the Shiah school had a very 
cleat conception of, and had always intended to sanction the 
giving away of, a succession of life estates, In that case what 


768 


0. C. J. 
1911 


—_ 
CASA ALLY 


v. 
SiR 
CURRIBEAI 
HBRABIM 


Beaman J. 


— 


THE BOMBAY LAW REPORTER. [VOL. XII 


their Lordships were really deciding, was, I think, whether one 
of these future estates could be made the subject of transfer 
within the meaning of s. 6 of the Transfer of Property Act, 
that is to say, whether it was something more than a mere 
expectancy or spes successonis. But assuming that estates of the 
kind might be more than a mere sfes successonis, a reference to 
the texts upon which that decision is founded anda reference 
to that topic of law to which they belong in the standard works 
will show that neither the branch of law itself nor the parti- 
cular texts cited havé any reference whatever to the creation 
of estates like vested remainders. All these texts belong to 
what is called in Mahomedan Law the doctrine of hoods or 
the tying up of certain limited interests, and a very cursory . 
examination of the whole subject will show that the law never 
did go any further in this direction than allowing a donor to 
give residence (suna) or an interest for life (umra) or a use 
for a term (rwkba) in the corpus of his property to one or more 
persons in succession. But the vested remainder, if there was 
anything in the least like a vested remainder, was the donor’s 
own, for it is the common feature of all these hoods that the 
corpus on the exhaustion of the interests given must return 
automatically to the donor. And that is the exact opposite 
of all the cases which I have had to consider. In that. connec- 
tion it is the exact opposite of the present case. 

There is, I believe, no authority to be found anywhere in 
the Mahomedan Law books themselves for the proposition 
that a man giving inter vivos may give an estate first to himself 
and then to A for life and then to B absolutely. 

It hasbeen strenuously contended on behalf of the defendants 
by Mr. Tyabji that all these highly artificial notions of the 
English law were well known to and fully developed by the 
subtle intellects of the Moslem Law schools during the height 
of Moslem intellectual powers in the early middle ages, and he 
points to a rare allusion here and there to the doctrine of 
Amanat or trust. But that is a misuse of the word, if it is 
intended to be synonymous with our extraordinarily elaborate 
and artificial law of trust. It is perfectly true that in simple 
instances, Moslem lawyers recognize a fiduciary relation, as in 
the case of a bailee or the father of a minor receiving property 
for the use of his child. Further than that I am unable to see 
that they ever went or intended to go, and I am still of opinion 
and repeat what I said in Jainadat v. R. D. Sethns, that I do 
not believe the English notion of trusts had any counterpart 
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whatever in the brains of any Mahomedan lawyer or text book O. C. J. 
writer or that it could have been applied as it is applied, in 1911 
England in making voluntary settlements to the Mahomedan =~ 
law of gift inter vivos. For, if we take the actual cases, then we CasamaLty 
shall see that as in Banoo Begum 8 case, there could have been V. 
no possible delivery of Seisin in favour of those who took A 
remoter estates. And if wetake the other case of Umes Chan- Wyant 
der, it is equally clear that not only could there have been no rae 
possession given but that there could have been no intention 7990er “> 
of giving possession to the remainderman until the time had 
passed in which the tenant for life might have had a male 
child. And what of such vested remainders as these being 
capable of transfer under the Transfer of Property Act? Here, 
for example, to apply the rule in Banoo Begum's case and if we 
suppose that they were vested remainders after the death of 
Nur Mahomed, for if there were vested remainders in Uses 
Chander’s case, I really cannot see why there should not be 
vested remainders in this case, who would have given 
anything for them during Nur Mahomed’s life and while he 
was still capable of having a son? These gifts over after the 
death -of Nur Mahomed, notwithstanding the decisions in 
' Umes Chander and Banoo Begum, appear to me to be too 
plainly contingent to admit of any dispute. But apart from 
their contingency and restricting myself at present to Nur 
Mahomed’s own case, that too was a gift in futuro, I do not 
see how it could possibly be perfected by a delivery of seisin 
and actual possession to Nur Mahomed during the life-time 
of Jairajbhai who had reserved to himself actual possession 
and enjoyment as well as the power of revocation. It is only 
by introducing the machinery of our English Law of Trust that 
it is possible to make any approach at all to what the Maho- 
medan Law required as an indispensable condition precedent 
to a valid gift and that machinery, as I say, was totally un- 
known to the Mahomedan Law. 

Now it is said that this gift to Nur Mahomed at any rate 
was not only good but irrevocable for two reasons, first that the 
donor Jairajbhai received a return for the gift from the donee 
and this only, I think, shows how perverted the arguments which 
really belong and are proper to a primitive system of law deal- 
ing with primitive facts, become when they are carried over to 
very complicated transactions, such as those arising upon the 
execution of a settlement. It is undoubtedly a rule of the 
Mahomedah Law that where a donor makes a gift and accepts 
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in exchange something, whether that something be independent 
of or part of the original gift then the rest of the gift is irrevo- 
cable. And itis seriously contended here that inasmuch as 
Jairajbhai reserved to himself a life interest in the settled 
property, that was a return which he accepted from the other 
donees who were only at that time donees in futuro, It 
hardly needs, I think, to go further by way of answering this 
argument than to take the actual cases given by the Mahomedan 
lawyers as illustrations of their meaning. In every one of 
these cases which ate usually examples of simple barter between 
simple people, it will be seen that the return which makes the 
gift irrevocable is a return made by the donee implying his 
distinct volition in the matter. In the present case the donees 
had no volition one way or the other. They were merely pas- 
sively expectant upon the death of Jairajbhai Peerbhoy. What 
he took for hiniself under his own gift he took without consult- 
ing them and it is only by a strained and utterly false analogy 
that it can be argued that his reservation of a life interest in 
the settled property was a return made to him by the postpon- 
ed donees making the ultimate gift to them irrevbcable. 

It is also said that this gift is irrevocable because it was made 
to one within the prohibited degrees but that entirely depends 
upon whether there ever was a gift to a person within those 
prohibited degrees. I agree with Mr. Tyabji that the words 
“ within the prohibited degrees of consanguinity” in this con- 
nection would certainly cover the case of a father and a son, 
as they have been directly held in the text books to cover the 
case of a mother and daughter. And if there had been an actual 
gift to Nur Mahomed in praesenti, a gift given in all respects, 
that is to say, accompanied by delivery of possession and ac- 
ceptance of possession, then I do not doubt that that gift would 
have become irrevocable, notwithstanding any revocation clause 
contained in the deed. But toa gift of that sort, no deed would 
have been necessary and no difficulty of this kind could have 
arisen. 

My first point, therefore, is that, in my opinion, no gift in 
futuro can be made by a Mahomedan inter vivos. I adhere to 
the opinion I have always felt and expressed that to validate 
such a gift, there must be an actual delivery of seisin to the 
donee, there must be a transfer of possession and that transfer 
of possession must be from the donor to the donee. In the 
present case the only alleged transfer of pogsession—and I 
shall come to that later—was from the donor to himself 
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and others as . trustees primarily for himself and only on 
the happening of future events for Nur Mahomed. I 
will purposely refrain from saying ‘anything about the 


yi 


1911 


—~ 


small monthly payments reserved by the settlor for the Casawazzy 


ladies. Those do not, I ‘think, now come into question or 
require any comment. But whatever may be the case as re- 
gards Nur Mahomed, all that follows in the trust-deed is 
made contingent upon Nur Mahoméd dying without male 
issue and as such it is clear beyond all doubt or question. I say 
that with confidence that a contingent gift cannot by any 
stretch of ingenuity or language be brought within the con- 
templation of the Mahomedan Law as a valid gift. The 
subject is entangled and difficult enough where we are only 
dealing with the gifts express to be certain but taking effec. 
in futuro. Out of the fog of ideas, cases, precedents, and 
decisions upon that point and all connected with it, this one 
thing does emerge beyond all question clear and I believe a 
universally valid proposition of the Mahomedan Law that no 
gift made confingent upon the happening of uncertain future 
events is or ever has been held by any accredited Mahomedan 
lawyer to be valid. So that touching all those portions of the 
deed which purport to bestow contingent remainders or con- 
tingent interests perhaps I would prefer to call them, upon 
various persons, should Nur Mahomed die childless, I have 
no hesitation whatever in saying that those are not good gifts 
under the Mahomedan Law and no effect can be given to them. 

I have explained why, I think, all the gifts in this trust 
settlement subsequent to the life estate of Jairajbhai are 
bad and why I am sure that all the gifts made contin. 
gent upon Nur Mahomed dying without male issue are 
bad. 

There remain one or two further questions. It has been 
contended that this settlement creates in law a valid wakfin 
favour of the trustees of the Mahomedan Khoja Benevolent 
Association. Now, in the first place, I may refer to my 
observations in Jainabai v. R. D. Sethna upon the blending 
of gifts to charity with gifts to private individuals. I 
adhere to the opinion I expressed in that case. While 
the Mahomedan Law insists that a gift to private person 
should be free of all pious and religious purposes, I do not 
think , that this necessarily prohibits the making of the 
gift to wakf which may be contained in a deed which makes 
other gifts at the same time to private persons. If the two 
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O. U. J. gifts can be completely separated, then for the purposes of that 
1911 argument, I think, the answer is complete that gifts to private 
~~ persons are not necessarily invalid because there is a separate 

Casamatiy gift made at the same time in wakf. It also appears to be 
v. the Mahomedan Law that a donor may give his property in 
Sie wakf, that is to say, appropriate and dedicate the corpus 
CUBBIMBHAI . : : ‘ ae 
Hpranra tO the service of God, while reserving for himself a life interest 
in the usufruct. But as in the case of gifts to private indivi- 
duals, I believe that I am correct in saying that the Mahome- 
dan Law never contemplated and will not allow a merely con 
tingent gift in wakf. This necessarily flows from the jural 
conception of a wakf which is the immediate appropriation 
and consecration of specified property to the service of God 
and the reservation of the donor’s life interest in that property 
does not in any way clash with that conception, for the corpus 
is there and then: definitely and finally appropriated to its 
intended purpose. But it is plainly otherwise, while the gift 
is conditioned upon the happening of some future uncertain 
events. There can, in such circumstances, be no appropriation 
synchronizing with the declaration because should the future 
events happen, it is neither the donor’s intention then nor 
after the happening of that event that the property ever should 
be appropriated to the service of God. In the case of this 
instrument, had Nur Mahomed had a son born to him, there 
would have been no gift over to charity. So that 1 have no 
hesitation in holding that that portion of the instrument which 
purports to create a wakf in respect of four-tenths of the settled 
property, is bad and void. 

This likewise disposes of the argument that because the deed 
is imprinted with the character of a wakf, the whole of it is 
irrevocable. It is,certainly true that a good wakf cannot be 
revoked. Itis equally true that a bad wakf needs no revoca- 
tion. 

Then there is a question whether the gift is bad for want of 
contemporaneous delivery of possession. On that point I am 
inclined to hold that itis. But Ido not insist strongly upon 
it because I am conscious that it may very well be argued on 
the evidence adduced by the trustees that there was a formal 
and paper transfer of possession from the donor to the trustees, 
when the donor opened an account in his books of this pro- 
perty as trust property. In my view however that wouldenot 
be a sufficient compliance with the requirements of the Maho- 
medan Law on this subject: There was no surrender of- the 
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property in fact to anybody except the donor himself in his 

character as trustee for himself if indeed the evidence goes 1911 
that length. And it appears to me that that falls very far short S2 

of the transfer of possession to the donee next in succession, CAsSAMALLT 
namely Nur Mahomed. It is quite likely however that Courts, v. 
which are inclined to take a more liberal view than I am of c Sir 
the powers of Mahomedans to make gifts inter vivos in the wee 
form of a succession of estates, might hold that possession was 
sufficiently transferred by one of the trustees keeping in his 
own books an account of this property as trust property. Ido: 
not think in view of the much stronger objection I have 
already stated to the validity of all the contingent gifts in 
this deed that I need elaborate that point further. 

Then it might be suggested that while this is in form a 
voluntary settlement or gift inter vivos, it is in fact and in 
substance a testamentary disposition of the property contained 
therein. That was one of the main defences in the suit of 
Jainabai v. R. D. Sethna, because if the instrument in that case 
were held to þe a will, it would of course have been revocable 
during the testator’s life-time. 

Here, it does not appear to me that the point possesses 
much importance but I adhere generally to everything which I 
said in Jainabai’s case upon this point. 

I only wish to make one or two observations of a general 
character upon the very unsatisfactory position in which the 
influential and wealthy Khoja community stands in Bombay. 
On more than one occasion when a will made by a member of 
this community has come in question before the Courts, it has 
been tacitly assumed or conceded by counsel that the custom 
of the community over-rides the general law and permits them 
to dispose of the whole of their property by will. Iam not, 
however, aware that this has ever yet been judicially decided, 
and I very much doubt whether ona point of law so deeply 
rooted in the social and religious sentiments of the people asa 
whole the custom of a small community would be allowed to 
over-ride their ancient and universal law. Uses ed conventio 
vinculi legem is ‘a maxim peculiarly appropriate to the con- 
stantly shifting needs and requirements of a growing commer- 
cial community; and in this country no doubt it has been 
extended in every direction. But there are limits to its applica- 
tion and I am disposed to think that those limits would be 
passed wherdit issought to be shown that the Khojas are allow- 

d by local usage to over-ride the. Mahomedan Law which pro 
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O. ©. J. hibits any Moslem from disposing of more than one-third of his 
1911 Property by will. Nor I believe has it ever yet been definitely 
~~ decided in the Courts whether in respect of making a will, a 

Casasatty Khoja is governed by his own or by the Hindu Law. And it 
v. certainly does appear to me that the position of this rich and 
Goes , flourishing community is a peculiarly unfortunate one in respect 

Esrautu Of Many of the most important acts of their lives. But the only 

Haan remedy for that that I can see would be by legislation. At 
— ` present itis hard to say what their precise legal rights are in 

many highly important details relating to the disposition of 
their property. 

It is quite true in the present case that the effect of this 
trust settlement would be a disposition of the whole of the 
settled property after the death of the settlor. During his 
life-time he remains in full enjoyment of it subject only to 
being unable to deal with the corpus. So that asin Jainabai’s 
case, it may well be said that this isin fact and substance a 
testamentary disposition of the settled property. Neverthe- 
less, it is not so in form and looking to the fact, that the 
settlor’s intention appears to have been however wrongly 
conceived and badly carried out to make gifts inter vivos, I do 
not think it necessary to go further and decide that this was 
a will. The point would, as far as I can see, only become 
practically important in connection with the alleged revocation 
of this deed of settlement by the unsigned will which the 
plaintiffs have propounded here. And whether it were a will 
or whether it were a settlement in the nature ofa gift inter 
vives provided that gift were not irrevocable and I have al- 
ready given reasons for holding that it does not appear to me 
to be irrevocable for any reason the effect upon it of the 
alleged unsigned will would be precisely the same. 

And now of this question whether or not if the settlement 
be revocable, it has in fact been revoked. This point has not 
been very much laboured in the concluding arguments on 
either side, and holding the opinion that I do of the general 
character of the settlement itself, I should not be disposed to 
spend much time overit. But itis possible that a different 

pinion may be held upon the various points I have discussed 
should the case go further. And in that event the revocation 
or otherwise of the settlement by the intended second settle- 
ment would become vitally important to the plaintiff. So that 
I must consider the evidence upon this point and state what I 
consider to be the legal results flowing from the facts proved. 
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In the course of the trial I suggested to the learned counse? O C. J. 
for the plaintiff that there might be considerable difficulty in 1911 
connection with the law of registration but very little argu- =~~ 
ment, and none of any value, was addressed to me upon that Casamanny 
point. The position briefly is this. The evidence shows clearly and v. 
beyond all doubt that on the birth of another son, the present Gisenisaa 
plaintiff, the settlor, did wish and did intend to exercise the Epranta 
power ofrevocation reserved to himself in the concluding clause Gorey 
of the deed of 1886. He took advice upon the subject and ““— v. 
finally after a great deal of discussion the draft deed was en. 
grossed and taken to his house for signature. I do not think 
that any of the defendants will seriously dispute any of the 
facts upon which the plaintiff relies on this part of the case. 

Now the revocation clause in the deed of 1886 provides 
that the settlor may revoke, vary &c. any of the trusts &c. by 
a signed writing and further that he may declare new trusts by 
any such or other writing. So thatif his powers in this respect 
are limited by the terms of the revocation clause, his intention 
could only be evidénced by a writing and that writing as it 
would affect the immoveable property to the extent of con- 
siderably more than Rs. roo would be compulsorily registrable 
under the Registration Act. Not being registered the law per- 
emptorily forbids the Court to take any notice or make any 
use of it as evidence of any transaction affecting such immove- 
able property. So that I have always felt considerable em- 
barrassment in deciding how I ought to deal with this portion 
of the plaintiff's evidence and I much regret that the question 
was not more deeply and fully argued. The reason for that 
probably was that plaintiff’s learned counsel put his case upon a 
special ground which in his opinion evidently made all reference 
to the Law of Registration superfluous. In the first place it was 
contended that the unsigned second deed or intended deed of 
settlement declaring new trusts was not an instrument and there- 
fore did not fall within the terms of s. 17 of the Registration 
Act. Next, it was contended that the Court was not asked to 
give effect to the writing as an instrument but merely to take 
it as proof of the intention to execute the power and so to aid 
what owing to the act of God, that is the sudden and unexpect- 
ed death of the settlor, proved to be defective execution. 

Upon this topic the learned counsel for the plaintiff address- 
ed the Court at very great length in opening his case marshall- 
ing a large array of English authorities in support of the 
proposition that the Courts of equity in England will always 
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O. ©. J. aid the defective execution of a power in favour of any of the . 
1911 five so called favoured classes, and the plaintiff is of course 
Ù~ among the favoured classes. Now, that proposition of law is, 

Casawatty I take it, indisputable and not likely to be seriously challenged 
v. by any of the defendants. ` But what is too often lost sight of 
EN in arguing from English authorities to the conclusions which the 

Engana Courts in India are asked to adopt, is that the English Courts 

re are not hampered, as we are hampered, in some details by the 
aman" provisions of our Registration Act. But I have felt very grave, - 

doubt and uncertainty. I do indeed still feel much doubt and 
uncertainty whether I ought to look at this unsigned and 
unregistered writing as evidencing the way in which the settlor 
intended to execute his power and so as a Court of equity aid 
the defective execution. Bothin reference to this paper and 
the second will I think it was contended that these not being 
instruments the Court might treat them as parol and so make 
them a ground of the exercise of its power in aid of defective 
execution. But so far as declaring new trusts upon the trust 
originally declared in the settlement of 1886 goes, this argu- 
ment might be met by a reference to the revotation clause 
itself. For there the settlor’s powers are confined to revoking 
by signed writing and declaring new trusts by writing of some 
sort, and I do not think that the Court would be justified where 
the settlor has chosen to impose such restrictions upon himself 
in enlarging them and conferring upon him a power of declaring 
new trusts merely by parol. Sothat lam always brought to this 
point that I have here a writing which ought to be butis not an 
instrument and which if it were an instrument would certainly 
require registration and without registration could not be treat- 
ed as evidence. Then.is the plaintiffin any better case because 
the writing was not signed? To this extent I think only that 
it then fails to fulfil the definition of an instrument but it would 
only be by a process as it appears to me of rather fine and 
strained reasoning that the Court while admitting that it could 
not be used were it signed as evidence of any transaction 
affecting the property to hold at the same time that because 
it is not signed it could be used for that purpose. 

Now, I must return for a moment to the facts under this head 
which are alleged and which are material. Those facts are, 
as I have said, that there were long consultations as to the 
form the execution of the power should take. Itis clear that 
the settlor wished to make provision for his second søn, the 
present plaintiff. It is natural that he should haye wished to 
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do so. The evidence is that he wished to provide for him O. C. J, 
practically upon the same terms as he had already provided 4y11 
- for his elder son Nur Mahomed with this difference =~ 
only collected from the wills that Nur Mahomed as elder Oasamatny 
` brother was to have one lac more than the plaintiff. But in V. 
respect of the trust properties settled by the deed of 1886 cea 
I think I may take it as proved that: Jairajbhai wished both fpragm 
his sons to share equally. It is also abundantly clear that „ — 
he wished the two brothers to take the corpus of the property cena 5 
in such a way that if either of them had children, those chil- 

dren should come in as co-sharers with the rest. But a settle- 

ment of that kind proved tg be almost beyond the ingenuity 

of Jairajbhai’s legal advisers. Its importance is that it makes 
abundantly clear Jairajbhai’s intention. Shortly before he 

died, he clearly intended to revoke every one of the contingent 

gifts in the settlement of 1886. Finally, it was suggested that 

what Jairajbhai hadin mind could be best attained by giving 

to Nur Mahomed and Casamally the corpus of the settled 

property as,members of a joint undivided Khoja family. I 

will not pause upon the legal validity of sucha phrase in 

such a connection. I am only now concerned with its 

use as throwing the strongest light upon what the settlor 

really wished to effect. He did not wish to create a 

joint tenancy apparently and he could not bequeath one son’s 

share to that son’s children as yet unborn, so that this device 

of counsel was considered a very happy expedient and whether 

it was so in fact or not it shows clearly enough that Jairajbhai 

did not intend the corpus of this property to go any further 

by way of gift than the two brothers and any children they 

might have. Had the case been further contested by Khanu- 

bai and Sakinabai, I gatlfy that it would have been strenuous" 

ly contended that this was merely a provisional draft and that 

there was nothing whatever to show that Jairajbhai really ap- 

proved of it or that it expressed his true intention. And that I 

think would be a perfectly fair argument. I doubt very much 

whether merely as a matter-of fact the Court would say, upon 

such evidence as has been laid before it, that Jairajbhai finally 

made up his mind to declare new trusts in the precise form 

as shown by the unsigned second deed of settlement. But 

this much the evidence does clearly prove, and I do not think 

that,it can be disputed, that no sooner was Casamally born'to 

Jairajbhai than he intended to execute his power under the 
concluding clause of the deed of 1886 and make provision for 
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Cassamally in the trust as well as by will. Now, it may be 
doubted how far English Courts of Equity would go in aiding 
defective execution of a power, when they felt uncertain as . 
to the exact way in which that power was intended to be 
executed. It might be that in accepting the engrossed second 
deed of settlement as exactly and truly representing Jairaj- 
bhai’s intention, the Court would go much too far. But that 
he had the intention of benefitting the plaintiff under the Trust 
Settlement, no Court sould possibly doubt and if the whole 
of my reasoning upon the preliminary issue of limitation were 
wrong, here would be found, once the objection for want of 
registration is surmounted, a complete and final answer to the 
Trustees’ defence on that head. 


I have then to consider whether I really can look at this 
paper unsigned as it is, unregistered as it is, for the purpose of 
drawing therefrom the settlor’s intention and then impressing 
that intention upon the conscience of the trustees so as to 
make that effective which was only defective because of the 
act of God. I believe that this again‘is an entirely*new point 
so far as the Courts in this country are concerned and itisa 
point which never.could have arisen in the English Courts, so 
that I am entirely without authority and must decide upon 
what I conceive to be the true principles of law applicable.’ Is 
this paper offered as evidence of a transaction affecting the 
immoveable property? Strictly speaking, both Yes and No. 
The plaintiff says that there was no transaction affecting the 
property, no complete transaction, that is to say, but there was 
an incohate intention to which this Court operating upon the 
conscience of the trustees, should give effect and the defendant 
would say that so used, the writing, although not an instru- 
ment, is certainly being used as evidence ofa transaction, that 
is, the final form which after the Court’s order the whole matter 
would assume very materially affecting the immoveable proper- 
ty. Then in such adilemmait appears to me that one has really 
to look to what is the plain justice of the case. If this paper. 
really represents what was the intention of Jairajbhai, then but 
for his sudden death, he would undoubtedly have signed it and 
it is equally certain that it would have been registered. Is an 
intention of that kind to be defeated merely upon a highly 
technical ground such as this? I doubt it. I cannot bring 
myself to believe that Courts of justice are to be so tied 
by technicality as: not to be able to do what is cfearly right. 
All this depends upon my being satisfied that had Jairajbhai 
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lived, he would have executed this writing and registered 0. C. J. 
it in due form. But he had no time. He was taken suddenly 4911 
and in circumstances the most unfortunate, for it is proved =~ 
that but for a clerk’s blunder, the right engrossment would Casawatoy 
have reached him while he was yet alive and in that event v. 
it would hardly be doubted. Ido not myself doubt it for a eee 
moment that he would have signed and duly executed it. fppanry 
After that there could have been no difficulty in getting the | — 
instrument duly registered and that too I am satisfied would AA 
have been done in due course. So that F think that this is a 
case, if ever there was a case, in which the Courts may act 
upon those principles which have always guided the Courts of 
Equity in England and aid defective execution of a power, 
defective not through any fault on the part of the person 
intending to execute it but by reason of the act of God. So 
that I should hold upon this point that the unsigned second 
deed ought to be effectuated by the Court to the extent of 
making it binding upon the consciences ofthe Trustees and that 
would put an end to all further discussion of the difficult point 
oflimitatioh, and also of all those other considerations to which 
I have adyerted as making the settlement of 1886 bad and 
yoid in itself at any rate so far as all the contingencies it 
contains, are concerned. 
I think now that I have touched upon every point which is 
necessary for me to consider in arriving at the conclusion upon 
all matters in issue between the plaintiff and those defendants 
who have not settled with him and the effect of what I have 
said is that the plaintiff is entiled to succeed in this suit as 
against the Trustees and all the remoter beneficiaries under the 
settlement of January the 7th, 1886. 
By consent, costs of all parties excepting the plaintiff, and 
the defendants, Khanubai, Sakinabai and Sakinabai’s children 
who are to bear their own costs should be paid haif by the 
plaintiff and half by Khanubai and Sakinabai jointly. Costs 
of the Trustee-defendants to be paid as between attorney and 
client. Defendant No. 5 to get costs up to 4th March 1910 as 
between party and party and costs of one counsel for appear- 
ing on 20th of February 1911, should be paid by the plaintiff. 
Attorneys for the plaintiff: Payne & Co. 
Attorneys for the defendants: Thakurdas & Co.; Surajmal 
B. Mehta; Matubhai Jamietram & Madan, Edgelow, Gulab- 
chand Wadia & Co., Kanga & Sayani, Jamsetji, Rustomji & 
Devidas. 
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[On appeal from the High Court of Judicature at Fort William in Bengal.) 
Present : 


LORD MACNAGHTEN, LORD ATKINSON, LORD ROBSON AND 
- Mr. AMEER ALI. 


MADHO PRASAD. 
v 


MAHANT RAMRATTAN GIR.* 


Suit io enforce u morigage—Mahant—Property appertaining to a Math—HMort- 
gage by an ungsuccessful claimant lo the Mahantship—Burden of proof— 
Mortgagee—Mortgagor’s title. 


The plaintiff brought the suit against the present Mahant of a Math to , 
enforce a mortgage bond executed by one of the two rival claimants to ' 
the Mahantship and purporting to charge certain properties appertaining 
to the Math. The first Court decreed the suit, but the High Court, on 
appeal, dismissed it on the ground that the plaintiff had failed to show 
that the mortgage was binding on the properties of the Math in the hands ' 
of the present Mahant: 

Heid, affirming the decision of the High Court, that it was for the 
plaintiff to prove his title and he had failed to do so inasmuch as the 
mortgagee was aware that the property which the mortgage bond purport- 
ed to charge was property belonging to tho Math, aud also aware that the 
mortgagor had not succeeded in establishing his tillo to the Mahantship. 


APPEAL against a decree of the High Court at Calcutta, 
dated the 8th February, 1906, which reversed a decree of the 
Subordinate Judge of Chapra dated the gth July, 1904 and 
dismissed the appellant’s suit with costs. 

The suit was filed by the appellant against the respondent 
on the 14th July, 1902, in the Court of the Subordinate Judge 
of Motihari, District Chumparun, for the recovery of a sum 
of Rs. 44,697-8-0 for principal and interest due upon a mort- 
gage bond dated the 8th April, 1891 and executed by one 
Raghubans Gir of the Bakulahar Math, deceased. 

The facts as set out in the plaint were shortly as follows: 
Mahant Ishwar ‘Gir, a previous Mahant of the said Math, 
died on the 4th October, 1887, leaving a Will dated the 1sth 
‘April, 1881, whereby he appointed the said Raghubans Gir, 
one of his nati.chelas, his heir and successor to the Mahant- 
ship, to whom he also devised all the properties appertaining 


* Reported by J. M. Parikh, Barristor-at-Law, London, 
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to the said Math. On the 7th November, 1887, the respon- 
dent Ram Rattan Gir, another of the said Mahant’s nati chelas, 
applied in the Court of the District Judge of Chumparun, 
for probate of a surathal or will alleged to have been executed 
by the said Mahant on the 3rd October, 1887. 

On the 21st December, 1887, the said Raghubans Gir applied 
to the said Court for probate of the said will of the 15th 
April, 1881. 

The genuineness of each of the said documents was denied 
and contested by the said Raghubans Gir and the said respon- 
dent respectively. 

On the 5th April, 1888, the two cases were heard and dis- 
posed of by the said District Judge, who held that the surathal 
propounded by the respondent was a forgery, and that 
the will propounded by ‘the said Raghubans Gir was a genuine 
document executed by the said Mahant Ishwar Gir, and he 
ordered that there being no executor appointed by the said 
will letters of administration with the will annexed should 
issue to the,said Raghubans Gir. The respondent appealed to 
the High Court at Calcutta against the said decision. His 
appeal was dismissed with costs on the 2nd July, 1889, and 
the orders of the Subordinate Judge were affirmed. 

On the 15th May, 1890, letters of administration with the 
will annexed were issued to the said Raghubans Gir, who had 
given security in terms of the order of the Court. An enquiry 
as to the sufficiency of the security so given was then and 
thereafter pending. 

During the entire period subsequent to the death of Mahant 
Ishwar Gir, the respondent had taken possession of a consi- 
derable portion of the Math, had interfered with and oppos- 
ed the right of the said Raghubans Gir in every way and had 
put him to heavy expenses and costs in connection witha 
series of legal proceedings in which he became involved in 
order to protect his rights and interests and those of the 
Math. 

The said Raghubans Gir had consequently been compelled 
to raise loans for the above purposes, as also for the payment 
of Government Revenue and rent due by the estate, and this 
he did through one Rattan Lal, a servant of the Math, pre- 
viously in the employ of the late Mahant and thereafter in 
that, of Raghubans Gir, and one Bandi Lal, a friend. They 
had borrowed moneys for the said purposes from the appel- 
lant and originally executed a bond on the 6th September, 
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1888, in their own names to secure the repayment of the said 
debt. 

Thereafter on the establishment of the rights of the said 
Raghubans Gir under the said will, he, on the 15th Cheyt, 1298 
corresponding with the 8th April, 2891, having settled the 
said account, executed the mortgage bond in suit in favour of 
the appellant. 

Thereafter the said respondent and the said Raghubans Gir 
came to a settlement of their disputes, and on the gth Sep- 
tember, 1891, executed an ekrarnama, whereby they agreed to 
waive their respective claims and to administer the Math and 
the properties as managers, and not under any proprietary 
title, and that on the death of either, the survivor should 
become Malik and possessor like unto the late Mahant 
Ishwar Gir. It was also agreed that the said'Rattan Lal and 
Deodat Lal (the respondent’s servants), their heirs and rela- 
tives, should not be held responsible and liable for any acts 
done in the interests of their respective masters during the 
pendency of the disputes, in respect of which acts, they should 
be considered free of all charges, and that if it became neces- 
sary to raise a loan for, amongst other things, the payment of 


old debts, then that they two should jointly take and repay ` 


the same from the profits of the Math. On the 3rd November, 
1891 (15 Kartik, 1299), Mahant Raghubans Gir died, and the 
respondent thereupon became the Mahant of the said Math 
and remained in possession of the properties thereof including 
those mortgaged as aforesaid. 

He subsequently paid off out of the funds and properties of 


the said Math, debts contracted by himself during the pendency , 


of the said disputes, and also debts contracted by the said 
Raghubans Gir, but repudiated the appellant’s claim. 

The appellant alleged inter alia, that the said monies 
advanced by him had been expended by the said Mahant 
Raghubans Gir upon the payment of the necessary costs of the 
probate and other criminal and civil cases, and of the Govern- 
ment revenue and rents, and had been required for the pro- 


tection of his rights and the properties which had devolved: 


on him under the said will of the r5th April, 1881. He then 
prayed for a decree for the amount of his said claim with 
interest, and for a charge upon the mortgaged premises for the 
said amount, for sale thereof, and for further and other relief. 
The respondent by his written statement dented inter alia 
that the monies advanced. were used by Raghubans Gir for the 
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purposes alleged or that Raghubans Gir was the Mahant of 
Bakulahar or possessed any rights as such, or had power to 
mortgage, or had obtained letters of administration in due 
form. He contended that even if Raghubans Gir had obtained 
such letters of administration he had no right or power to 
mortgage without the permission of the Court, and that the 
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mortgaged properties were not liable to satisfy the mortgage Rasnarrax 


debt. He alleged that he himself had been invested by Mahant 
Ishwar Gir with the mantle of Mahantship, and had been put 
by him in possession of the properties appertaining to the 
said Math and had ever since remained in such possession. 
He also relied on the said Ekrarnama as an answer to the 
claim in suit. The following are the material issues :— 

4. Whether the money covered by the above-mentioned 
bonds was spent on behalf of Raghubans Gir for his cases and 
whether the same has been spent for the protection and 
benefit of the properties appertaining to the Bakulahar Asthal? 

5. Whether Raghubans Gir obtained a ‘valid Letters of 
Administration of the Will of Mahant Ishwar Gir? If so, is 
the mortgage executed without the permission of the District 
Judge valid? 

6. Whether Raghubans Gir was the Mahant of Bakulahar 
and was in possession of the properties appertaining to the 
Math as Mahant, and had he any authority to mortgage the 
properties in suit? 

7. Whether the mortgage properties are liable for the 
plaintiff’s claim? 

The Subordinate Judge held, as regards the fourth issue, 
that the moneys advanced by the appellant had been expend- 
ed by and on behalf of the said Raghubans Gir for the pur- 
poses alleged and as stated in the mortgage deed, and that 
there had been valid necessity for the said loans. As regards 
' the remaining issues, he held that the judgment ofthe probate 
Court was conclusive proof of the fact that the will 
propounded by the said Raghubans Gir was the last will of 
Mahant Ishwar Gir and that therefore he had power 
to execute the mortgage. He further held inter alia that 
there had never been any revocation of the letters of 
administration granted, and that the time for furnish- 
ing further security had it been required had not ex- 
pired@ when Raghubans Gir died; that under the terms 
of the Ekrafnama the mortgaged premises would be held 
bound for the repayment of the said debt, and that assuming 
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P. ©. that the said Raghubans Gir had not under the said letters of 
1911 administration power to mortgage the said properties, he 
<~ represented to the mortgagee that he had, and on his 

Mago acquiring the interest which he did under the said Ekrarnama, 

PgasaD $, 43 of the Transfer of Property Act became applicable to 

M ase the case. Hecame to the conclusion that the properties 

Rayratran hypothecated were liable for the debt, and made a decree in 
=— favour of the appellant. 

On appeal the High Court held (inter alia) that it was 
established on the evidence that Mahant Ishwar Gir had 
shortly before his death wished to instal the respondent as 
Mahant, and that as a fact he had been so installed. It also 
held that of the two rival claimants the mortgagor had letters 
of administration to the estate of the deceased Mahant and 
a will in his favour, the other had been installed on the Gadi, 
and was in actual possession of the properties. It further 
held that the Ekrarnama did not support the -appellant’s 
claim, and that the mortgage being one by an administrator 
without the leave.of the Court was not binding;and that the 
mortgagor’s title as legatee had been disputed, and that 
inasmuch as the will was not upon the record it could not 
say whether Raghubans Gir could have established his title to 
the property of the Math without getting himself formally 
installed as Mahant, and that whether such title could pass to 
one not so installed, depended on the custom of the Math, as 
to which there was no evidence. 

It held finally that the appellant’s suit must fail; (x) 
because he had not shewn that the mortgagor, had, as ad- 
ministrator, obtained leave of the Court to mortgage, and 
(2) because he had not shewn that the morgagor ever had 
any title as against the respondent who had been installed as 
Mahant, and was in possession, and it dismissed the appellant’s 
suit with costs. f f 

The appellant, thereupon, appealed to His Majesty in 
Council. 


De Gruyther, K. C.,and A. M. Dunne, for the appellant.— 
The question of title as ° -between the appellant and the first 
respondent is res judicata under s. 1 3 of the Code of Civil Proce- 
dure (Act XIV of 1882 ) in consequence of the previous litiga- 
tion in connection with the will left by IshwarGir. The Court 
pronounced for the will, and the appellants title 4s, therefore, 
good. The case really turns upon the pleadings The appel 
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lant alleges that the property was the private property of 
Ishwar Gir, and the first respondent’s allegation is that it 
belonged to the Math. The respondent, however, does not 
allege that Ishwar Gir had no power to devise the property., 
So far as Ishwar Gir is concerned he held the property either in 
his individual capacity or as trustee for the Math. But in 
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to devise it is not questioned. The respondent is, therefore, 
bound to satisfy the mortgage under the Ekrarnama dated the 
gth September 1891. Reference was made to Mayne on Hindu 
Law and Usage, (7th ed.,) p. 580. 

Although the mortgage was not executed by the leave of the 
Court, it is perfectly good: See Probate and Administration 
Acts (V of 1881), s. go and (VI of 1889), s. 19. 

[ LORD MacnaGHTeEn.—Is there a case in which a mortgage 
executed by'a Mahant for his own purpose has been held bind- 
ing on the Math-property? ] ` 

The finding of the Subordinate Judge in this case is that the 

- money was bọrrowed for necessary purposes. 


Sir H. Erle Richards, K. C., and Dube, for the first respon- 
dent.—The grant of probate was made on May 15, 1890. 
Section 14 of Act VI of 1889 is substituted for s. 90 of Act V of 
1881. The former is applicable here and a mortgage could not 
be made without the leave of the Court. The mortgage in 
- issue is, therefore, bad. 

The property is the property of the Math. It was not sug- 
gested until this morning that the property was the private 
` property of the Mahant. The case has been conducted 
throughout on the basis that the property was appertaining to 
the Math, and it-must be treated as such in this appeal. In 
-order to succeed the appellant must show that the mortgagor 
had the title.. The appellant says that the mortgagor's title is 
established under the will of Ishwar Gir. But that willis not 
produced and there is no evidence to show that the will itself 
gave the succession to Mahantship. Succession to Mahantship 
is governed by custom, which must be proved : Genda Puri v. 
Chhatar Puri(), The appellant has not shown that there is a 
custom in this Math, under which the Mahant could appoint a 
successor by will. The appellant has, therefore, failed to show 
thatthe mortgagor had the title. Further the appellant must 
show that the jmbney borrowed was properly spent: Prosunno 


(1) (1886) L, R. 13 I. A. 109, 
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Kumari Debya v. Golab Chand Baboo (1). But there is no 
evidence that the money was spent for necessary purposes. 


De Gruyther, K. O., in reply, referred to Mayne on Hindu 
Law and Usage (7th ed.), pp. 585 and 586. 
The judgment of their Lordships was delivered by 


LorD MACNAGHTEN.—This is an appeal against a decree of 
the Calcutta High Court reversing a decree of the Subordinate 
Judge of Chapra, and dismissing the appellant’s suit with 
costs. i 

The suit was brought to enforce a mortgage bond executed 
by the late Raghubans Gir, and purporting to charge certain 
property appertaining to the Bakulahar Math, of which ‘one 
Ishwar Gir was formerly Mahant. 

Mahant Ishwar Gir died on the 4th of October 1887. On 
his death disputes arose as to the succession to the Mahantship. 
The rival claimants were Raghubans Gir and the respondent 
Ram Rattan Gir. Both had heen grand Chelahs of Ishwar 
Gir. Raghubans produced a will in his favour which he suc- 
ceeded in establishing. Ram Rattan alleged that Ishwar Gir 
had installed him in his place, and he managed to obtain and 
keep possession of the property of the Math. Each had stren- 
uous partisans. And the contest was waged with much spirit 
anda lavish expenditure of borrowed money. 

On the oth of September 1891 a compromise was effected by . 
an ekrarnama of that date executed by both Ram Rattan Gir 
and Raghubans Gir. The ekrarnama stated that for the past 
three years disputes had been going on with regard to the 
gaddinashinship: of Math Bakulahar, that none of the matters 
had been set at rest, that there was no hope that even on the 
disposal of the cases for mutation of names in respect of the 
mouzahs appertaining to the Math the disputes would come to 
an end, and that there was great likelihood that in the mean- 
time all the properties of the Math would be wasted and ruin- 
ed. Then the instrument proceeds as follows :— 

“Therefore we two persons having waived our respective claims have come 
to the following settlement. During our lifetime the Gaddi of Mahant Ishwar 
Gir will remain vacant, and no person should sit in that place, and in his 
place his charan paduka (wooden sandals) should be placed and we should 
do pujah to thesame; neither of the parties has, except the right to ad- 
minister the property of the Math which are waqf properties, any proprietary 
title thereto, and the proceeds thereof should be jointly managed by us and 


(1) (2875) L. R. 2 1, A. 145 af pp. 153 and 152, 
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applied for religious purposes and used for religious expenses in connection P. C. 
with the Asthal, for whioh they are designed, and whatever may be left 
should be treated as belonging to the god Sri Mahadeoji Swami.” 2a 
Then there were provisions for the registration of the names Mapro 
of the two parties as managers of the property of the Math, for Prasan 
the indemnification of their respective partisans, and for the Me 
survivor becoming ‘Malik and possessor like unto the late Pasian 
Mahant Ishwar Gir.” It was also provided that if during the — 
joint administration it should be necessary to raise aloan for eae 
the necessary expenses of the Math, or forthe payment of old — 
or of future debts, then they two would jointly take the loan 
and repay the same from the profits of the properties of the 
Math, and the survivor should be bound to repay the loan 
which might have been raised jointly. 
The mortgage which was the object of this suit to enforce 
was dated the 8th of April 1891. It will be observed that it 
is not specifically mentioned in the ekrarnama, and no provi- 
sion was made by the parties to that instrument for the pay- 
ment of the money which it purported to secure. 
Raghubans Gir died on the 13th of November 1891, and 
thereupon Ram Rattan Gir became the Mahant. 
The plaint in this suit was not filed till the 14th of July 1902. 
The Subordinate Judge made a decree in favour of the plaintiff. 
The High Court dismissed the suit on the ground that the 
plaintiff had failed to show that the mortgage was binding on 
the properties of the Math in the hands of the present Mahant 
Ram Rattan Gir. 
. In their Lordships’ opinion the decision of the High Court 
is right. It cannot be disputed that the original mortgagee 
now represented by the plaintiff was aware that the property 
which the mortgage bond purported to charge was property 
belonging to the Math, and also aware that the mortgagor 
Raghubans Gir had not succeeded in establishing his title to the 
Mahantship. It is enough to say that it was for the plaintiff 
to prove his title and he has not done so. 
Their Lordships will therefore humbly advise His Majesty 
that this appeal should be dismissed. 
The appellant will pay the costs of the appeal. 


Appeal dismissed. 


Solicitors faz the appellant: Watkins and Hunter. 
Solicitors for the first respondent: T. L. Wilson & Co. 
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[On appeal from the High Court of Judicature at Bombay] 
Present: 


LorD MACNAGHTEN, LORD ATKINSON, LORD ROBSON AND 


Mr. AMEER ALI. 


KAIKHUSRU ADERJI GHASWALA 
v. 
THE SECRETARY OF STATE FOR INDIA* 


Suit for ejectment—Poona Cantonment—Militaryor Cantonment tenure—Private 


ownership of land in Cantonment—Compensation—Presumption of owner- 
ship in fee attaching to the poasession of land. 


The Bombay Government sued the appollant to eject them from certain 
premises within the limits of the Poona Cantonment claiming that ihe 
land belonged to the Government and was only held by the appellants on 
Military or Cantonment tenure, which entitled the Government to re- 
sume it at their pleasure subject to compensation for buildings which 
fenants might have erected thereon. Theappellants claimed the land as 
their private property and contended that they were entitled to com- 
pensation on a basis of private ownership and not as mere licensees. 
The title of the appellants began with a document dated the 27th 
August 1864 whereby a Purser ofthe Indian Navy cortified that for 
the consideration therein mentioned he ‘handed ovor’ lo the appellants’ 
predecessor in title ‘all claim he had to the house, oul-houses and pre- 
mises generally’ in question. That document was endorsed as ‘sanc- 
tioned ’ by the Brigadier-General commanding. The appellants asserted 
that the predecessors in title of that Purser were in fact owners of the 
land at the time the Cantonment was established, and that nothing 
had since happened to vest the title in the Government. The appel- 
lants further contended that they were in actual possession of the 
land, and that the onus was on the Government of rebutting the pre- 
sumption of ownership in fee attaching to the possession of land whether 
in a cantonment or elsewhere: 

Held, (1) that the wording of the document dated the 27th August 1864 
appearcd on the whole to be more consistent with the contention of the 
Govornment that the interest of the Louant wag Lhal of a licensee of lho 
land with a right to tho buildings thun wilh Lhe private ownership in feo 
alleged by tho appellants ; 

(2) that from the commencement of Lhe furmation of Lhe Poona Canton. 
ment in 1817 the military authorities were conscious of the inconvenience 
and risk of having absolute owners of land within the cantonment and 
of the necessity of propitiating them by proper settlement and compensa- 
tion and even if Lhe appollante estublishod that Lhoir house was built at or 
before the time the cantonment boundaries wore fixed in 1827, there was 
still, under the circumstances of the case, a strong probability that they 
were duly compensated along with other proprietors fomthe change in 
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their position as owners to that of licensees; and that such a probability 
was rendored stronger as the numerous succeeding Bombay Regulations 
relating to cantonments made it clear that, though permission to occupy 
ground was frequently given especially for the building of officers’ houses 
or bungalows, such permission carried with it no sort of proprietary right, 
and the buildings were liable to expropriatiation at a price to be fixed by 
the authorities, and that the permission of the Commanding Officer was 
necessary oven for the sale or letting of the house; 

(3) that mere possession or occupation of the bungalow on the sile in 
question did not afford any presumption whatever that the appellants or 
their predecessors in title were owners in fee; and 

(4) that the appellants’ predecessors in title did not regard the property 
as differing in its tenure and terms from other property in the canton- 
ment; that the appellants were mere'licensees ; and that the land in 
question had been lawfully resumed by the Government, 


THIs was an appeal in form from an Order of the High 
Court of Judicature at Bombay dated the 12th February 1908 
directing the re-hearing of an appeal from judgment and decree 
of the District Judge of Poona dated the 22nd October 1904 
but in reality was by virtue of an Order of His late Majesty 
in Council dated the 4th July r908 an appeal on the merits 
of the suit from a judgment of the said High Court, dated the’ 
29th July 1907. 

The principal question for determination on the present 
appeal was whether the appellants were owners ofa plot of 
land No. 9, Arsenal Road, (formerly known as No. 23, Staff 
Lines), Poona Cantonment or were in possession as licensees 

-from the respondent and liable to ejectment at will. 

The suit was instituted by the respondent as plaintiff in the 
District Court of Poona on 6th August 1903 to eject defend- 
ants Nos. 1 to 3 from the landin suit. The defendants Nos. 
1 to 3 were Kaikhusru Aderji Ghaswala, Framji Dorabji Ghas- 
wala, and Ruttonbai Kom Sorabji. The plaintiffin his plaint 
dated 6th August 1903 claimed (inter alia) that the land was 
held on Military or Cantonment tenure under which the 
holder had no right of ownership but merely a right of occu- 
pancy, and that the land was resumable at the pleasure of 
Government, compensation being given for any buildings 
standing on it at the time of resumption, and prayed that the 
defendants Nos. 1 to 3 might be decreed to deliver up quiet and 
peaceable possession of the plot of land to the plaintiff, that the 
defendants Nos. 1 to 3 might be decreed to pay the plaintiff the 
costs ofthe suit, and that the plaintiff might have such further 
and other reMef as the nature of the case might require. Sub- 
sequently, the sumof Rs. 500 was agreed to by the defendants 
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as the correct amount of compensation to which they were 
entitled for existing buildings, if the plaintiff succeeded in es- 
tablishing his claim to resumption. 

The defendants Nos. 1 to 3 by their written statements, 
dated 26th October 1903 and 3rd, June 1904 respectively, 
denied that the plot of land was held on Military or Canton- 
ment tenure as alleged, and claimed that they held full and 
proprietary rights in the land. 

On the 22nd October i904 the District Judge delivered his 
judgment by which he dismissed the suit holding that the 
plaintiff had failed to establish his title to the plot of land and 
that there was nothing on the record to show that defendants 
or their predecessors in title had ever admitted that the site in 
suit was not their private property. He also held that the 
suit was barred by limitation. 

Against this decree the plaintiff appealed to the High Court 
of Judicature at Bombay. The High Court by its judgment, 
dated the 13th June 1906, remanded the case to the lower 
Court for findings on the following issues. 

(1) What is the legal effect of Exhibit 71? 

(2) Does the use of the word “ sanctioned” therein imply that the occupa- 
tion of the defendants or their predecessors in title was a permissive occupa- 
tion, or how otherwise ? 

(3) Are the defendants in a position to rebut the prima facie presumption 
arising on the face of the said Exhibit? 

(4) In what sense was the word “sanction” used in Exhibit 71 and under- 
stood generally according to the practice of the locality at the time of its 
execution? 


The District Judge by his Order dated the 19th December 
1906 found as follows :— 


(1) Exhibit 71 evidences the sale of the house 23, Staff Lines (now No.9, 
Arsenal Road ) to Mr. Dorabji with the sanction of the military authorities 
and conferred permission on Mr, Dorabji to occupy the land in suit subject to 
cantonment regulations, . 

(2) The use of the word “sanotioned ” therein implies that tho occupation 
of the defendants and their prdecessors in titlo was a permissive occupation, 

(3) In the nogative, 

(4) The word “sanction”? as used in Exhibit 71 aud as understood generally 
in 1864 meant the permission accorded by the military authorities to the gale 
of the bungalow and out-houses on the land in dispute, 


Exhibit 71 was in the following terms :— 


“Thereby certify that in consideration of having received the sum of 
rupees (6150) Bix Thousand One hundred and Fifty ] hand over to Dordbjee 
Pestonjee, Esquire, all claim I have to the house out-houses and premises 
genorally marked No, 23 Stall Lines, Poona Cuutnoment,” signed, sealed and 
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delivered at Poona this Twenty-seventh day of August in the year of our 
Lord One Thousand Hight Hundred and Sixty-four. 
(Sd.) I. V. C. Beyts, 


‘Purser of Her Majesty’s Late Indian Navy. 
Witnesses :— 


(8d) W. Wellis, 
(84) H, V. Faulconer. 
Sanctioned, Poona, 27th August 1864, 
(5d.) F. C. Heath, 
Brigadier General, Commanding Poona Brigade.” 


On the return of the said findings the two learned Judges 
of the said High Court who heard the appeal delivered judg- 
ments on the 29th July 1907. Mr. Justice Russell was of 
opinion that the plaintiff had proved the limited character of 
the appellants’ occupation, while Mr. Justice Batty came to 
the conclusion that the plaintiff had failed to establish a title to 
the land in suit. In consequence of this difference of opinion 
Mr. Justice Russell alone, as Mr. Justice Batty had left Bombay, 
referred the case to a third Judge by his order dated the 2gth 
July 1907. On appeal that order was set aside by a Division 
Bench of tHe said High Court on the 12th February 1908 who 
ordered the case to be placed before the Court for fresh hear- 
ing and disposal. 

The appellants thereupon applied to His late Majesty in 
Council for special leave to appeal against the said last men- 
tioned Order, which was granted on the 4th July 1908 upon 
certain terms viz., that the said order should be treated as if it 
had been a final decree upon the merits of the said suit. 


De Gruyther, K. C., (G. C. O'Gorman, with him) for’ the 
appellants.—This is a suit for ejectment, and the question is 
whether the Government, as plaintiffs, have established their 
title. The document of sale dated the 27th August 1864 
conveys ' the house, out-houses and premises’ generally. There 
is no admission in it that Beyts was a licensee. The evidence 
shows that there was a house on this site in 1826 and it must 
be presumed that that house was there when the canton- 
ment was established. There is no evidence to show that 
the Government eyer acquired the land in question, 
though there is evidence to show that it acquired other 
parcels of land by paying compensation. Again there is no 
evidence ofagrant oflicence with regard to this land, though 
there is evidence of grants of licences with regard to other 
plots of laad. If the Government acquired this land and 
granted a licence to build thereon, there must be some 
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evidence of it. Further, the principle of the Land Acquisition 
' was applied to Bombay as far back as 1826, though there was 
no Land Acquisition Act at the time. But thereis no evidence 


Karknusau to show that the Government ever paid any compensation 
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is respect of this land. It is submitted, therefore, that the 
land is private, and that the appellants are entitled to compen- 
sation for the site on which the building stands. 

The Cantonment Code shows that there is private owner- 
ship of land in a cantonment. Where there is a large portion 
of land in a cantonmént, as it is in this case, of private owner. 
ship, there can be no presumption that every inch of land in 
this cantonment is Government property. An examination 
of the Regulations shows that all statutes recognise the 
existence of land of private ownership in acantonment. It 
follows from this that all plots of land in a cantonment are 
not the property of the Government. Under these circum- 
stances the appellants, who are in actual possession of the 
land, must be presumed to be the owners in fee. The burden 
of rebutting that presumption is on the Government, who 
have failed to discharge it. Reference was made to Bombay 
Regulation I of 1819, Preamble; Bombay Regulation XXII of 
1827; the Cantonment Code of 1899, ss. 76 cl. (e), 89 
cl. (i), 268 and 269; and the Bombay Gazetteer, Vol. 18, 
Part 2, pp. 287, 291, 300, 301, 304 and 305, and Part 3 pp. . 


353 and 357. 


Arthur Cohen, K. C., and A. M. Dunne, (E. M. Konstam 
with them), for the respondent.—The question involved in 
this case is of very great importance to the Bombay Govern- 
ment. If the contention of the appellants were upheld, it 
would mean that the Government must prove, whenever the 
question arises in respect of any plot of land in a cantonment, 
that the Government paid compensation in respect of it. It 
would be almost impossible to do that after this length of 
time. It must be presumed, though the respondent cannot 
prove the title, that the land in question has the common 
character of the surrounding land, which is held on licences 
by the occupiers. There is nothing on record to suggest that 
this plot of land had a house built on it, when the original 
cantonment was laid out in 1819. It is clear that a large pro- 
portion of the land required for the cantonment was agricul- 
tural land. A large number of important documengs were Post 
in a fire that took place at the Collector’s office. That accounts 
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for the meagreness of evidence in this case. Reference was 
made to the Indian Evidence Act (I of 1872), s. 114 (e); 
Taylor on Evidence, § 147, p. 147; Arnold on Insurance, p. 885, 
and Maharajah Koowur Baboo Nitrasur Singh v. Baboo 
Nund Loll Singh). It issubmitted that the Court here may 
presume that an official act, like the payment of compensation, 
was done in this case, and that Beyts, the vendor, sold under 
the document, as it is evident on the face of it, only what he 
can sell, that is, the bungalow. The general rate at which a 
building was sold was five years’ purchase of the annual rent. 
The evidence shows that the price paid to Beyts was only 
five years’ rent. It is submitted that Beyts was a licensee and 
that the appellants are in the same position. 

Up to 1834 the Bombay Presidency was governed by regu- 
lations made by the Governor in Council. Bombay Regula- 
tion III of 1826, s. 21, provided that private property was not 
to be included in the limits of cantonments. That regulation 
was repealed by the Bombay Regulation XXII of 1827, 
which, however, did not come into force until September 
1827. The limits of the Poona Cantonment were fixed in 
March 1827, and the Regulation then in force was the 
Regulation III of 1826. Bombay Regulation XXII of 1827, 
s$. 21, also prohibits the inclusion of private land within 
the limits of cantonments. It is submitted that the 
Government must be presumed to be the owners of the 
land, unless the appellants can prove that they have the fee. 
There is no evidence to show that they are the owners in fee 
and they must, therefore, be presumed to be the licensees. 
Reference was made to the East India Company Act, 1872 
(13 Geo. III, c. 63); The Government of India Act, 1833 (3 
and 4 Will. IV, c. 85), ss. 5,7, and 9g; the Government of 
India, by Ibert, (2nd ed.) p. 42, and Jameson’s Cantonment 
Code, 1850, Rules 12 and 145, Appendix No. 1, Arts. 129, 139 
I41, 145, 146, 147 and 148. 

De Gruyther, K. C., in reply, further referred to the Canton- 
ment Code, 1899, s. 266, andthe Bombay Régulation III of 
1826 repealed by the Bombay Regulation XXII of 1827. 


The judgment of their Lordships was delivered by 


LorD Rospson.—In form this is an appeal from an Inter- 
locutpry Order of the High Court of Bombay, dated the 12th 
February 1908, which directed the re-hearing of an appeal from 

(1) (1869) 8 MT A. 199,220 0 
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a judgment and decree of the District Judge of Poona, dated 
the 22nd October 1904, in favour of the appellants, but by an 
Order of His late Majesty in Council it is in effect an appeal 
on the merits of the suit from a judgment of the High Court 
dated the agth July 1907. ' 

The action was brought by the respondent to eject the 
appellants from premises known as No. 9, Arsenal Road 
(formerly known as 23, Staff Lines) within the limits of the 
Poona Cantonment. , 

It was claimed on behalf of the Government of Bombay that 
the land belonged to them and was only held by the appellants 
on military or cantonment tenure, which entitled the Govern- 
ment to resume it at their pleasure, subject to compensation 
for buildings which the tenants might have erected thereon. 
The appellants, on the other hand, claimed the land as their 
private property, and while admitting that they were subject 
to military jurisdiction in the shape of properly authorised 
cantonment regulations, and to the Government right of 
appropriation, contended that they were entitled to compensa- 


‘tion on a basis of private ownership, and not as mere licensees. 


The title of the appellants began with a document dated the 
27th August 1864 whereby one I. C. V. Beyts, a Purser in the 
Indian Navy, certified that for the consideration therein men- 
tioned he “ handed over to Dorabjee Pestonjee, Esq., all claim 
he had to the house, out-houses, and premises, generally mark- 
ed 23, Staff Lines, Poona Cantonment.” This document is 
endorsed as “sanctioned” by the Brigadier-General Command- 
ing. Its wording appears on the whole to be more consistent 
with the contention of the Government that the interest of 
the tenant was that of a licensee of the land with a right to 
the buildings than with the private ownership in fee alleged 
by the appellants. The appellants, however, assert that the 
predecessors in title of Beyts were in fact owners of the land 
at the time the cantonment was established, and that nothing 
had since happened to vest the title in the Government. In 
support of this they produce a map of the cantonment dated 
the 8th February. 1828, though possibly made in 1826, in which 
they show a house standing on the premises they identify with 
No. 9, Arsenal Road. They can say nothing as to the tenure 
on which that land was then held, nor by whom it had been 
granted, and can only ask the Court to infer that the plot was 
one of the private properties which they say ‘txisted there 
before the cantonment was formed, But, if that inference 
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be not sustainable, then they contend that they arein actual P. C. 
possession of the land, and that the onus is on the respondent 1911 
of rebutting the presumption of ownership in fee attaching to oO 
the possession of land whether in a cantonment or elsewhere. Karkuusru 

The Poona Cantonment dates from the year 1817, and was Sk V. 
formed after the defeat of the Peishwa at the Battle of Kirkee. ES 
In exercise of the right of conquest the military authorities — ` 
at that time marked off a considerable area of land, about 4°74 Robson, 
five square miles (which was cultivated or capable of cultiva- 
tion only to avery slight extent), for the occupation and con- 
venience of the troops. They soon set about to frame regu- 
lations for the appropriation and control of this area. Upto 
1834 the Presidency of Bombay was governed by regulations 
made by the Governor in Council, and the first regulations 
affecting this cantonment appear to be those issued in 1819. 
By Bombay Regulation I of 1819, s. 4, it is provided that the 
limits of the cantonments at which any corps or considerable 
detachment may be quartered shall be fixed by the Command- 
ing Officer in concert with the Zillah Magistrate or Criminal 
Judge, and directing those authorities to report thereon to 
the Governor in Council. On the 14th September 1820 the 
Governor in Council directs the Commander-in-Chief to issue 
instruction carrying into immediate effect the provisions of 
f Regulation I of 1819. 

The precise delimitation of the Poona Cantonment was ac- 
cordingly then commenced, and the correspondence during the 
years immediately ensuing (particularly a lettter dated the 
24th September 1822 from the Collector to the Commissioner) 
shows that the military authorities were making arrangements 
and agreements with the owners of the lands belonging to 
Poona such as would indemnify them for the loss they sustain- 
ed by being deprived of their rights of occupancy. On the 4th 
May 1823 the Commissioner, Mr. Chaplin, writes to the Col- 
lector to inform him that the whole of the land which had 
been sketched out as necessary for the cantonment by the 
military authorities must be given up, and asking fora report 
on any arrangements that might in consequence be requisite 
for indemnifying the present holders of the land. It seems 
reasonably clear, therefore, that from the first the military 
authorities were conscious, as they would scarcely help being, 
of the inconvenience and risk of having absolute owners of 
‘land within the cantonment, and of the necessity for propi- 
tiating them by proper settlements and compensation. Even 
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. ifthe appellant established that his house was built at or 


before the time the cantonment was formed, there is still, 
under the circumstances of the case, a strong probability that 
he was duly compensated along with other proprietors for the 
change in his position as owner to that of licensee. This pro- 
bability is rendered stronger as the ‘history of the Cantonment 
proceeds. 

Bombay Regulation III of 1826, s. 21, provides that the limits 
of cantouments shall be subject to the approval therein men- 
tioned, and adds “ïn which limits private property is not to 
be included.” Bombay Regulation XXII of 1827, s. 21, is to 
the same effect. 

On the 29th September 1827 a Government proclamation 
was issued for the information of the Poona district, notifying 
that the cantonment boundaries were fixed, prohibiting culti- 
vation within that area, and warning all persons that the 
produce of such cultivation would be subject to appropriation 
without compensation. 

It is unnecessary to go‘in detail through the nymerous suc- 
ceeding regulations which show how strictly the military au- 
thorities asserted their proprietary righls. They are sum- 
marised in Aitchison’s Cantonment Code of 1836, and in 
Jameson’s Cantonment Code of 1850, and they make it clear 
that, though permission to occupy ground was frequently 
given, especially for the building of officers’ houses or bun- 
galows, such permission carried with it no sort of proprietary 
right, and the buildings were liable to expropriation at a price 
to be fixed by the authorities. The permission of the Com- 
manding Officer was necessary even for the sale or letting of 
this house thus built. 


In this state of things it is impossible to say that mere 
possession or occupation of the bungalow on this site affords 
any presumption whatever that he or his predecessors in title 
were owners in fee. The presumption is all the other way, 
and that adverse presumption is strengthened when the history 
of the site comes to be examined. It has been traced to the 
year 1843, when it was occupied by an army surgeon. It 
afterwards came into the hands of a contractor, Nundram 
Sundarji, and in 1860 he is found petitioning the Commander- 
in-Chief against a proposal by the military authorities to re- 
move his bungalow along with others for various reasons, 
which illustrated the limited and precarious character of his 
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tenure. Again, in 1882, Adarji Dorabji applied for permission ` P. C. 
to build a fowl shed on the site, and duly obtainedthesanction 491, 

of the Commander-in-Chief. These circumstances tend. to ~ 
show that the appellants’ predecessors in title did not regard Karxuusnu 
the property as differing in its tenure and terms from other v. 
property in the cantonmeħt. SEORSTART 


$ i Her Star 
Their Lordships are of opinion that the appellants are mere ppa 


licensees, and that the land in question has been lawfully re- Lord Robson, 
sumed by the Government, and they will therefore humbly 

advise His Majesty that this appeal should be dismissed with 

costs. 


Appeal dismissed. 


Solicitors for the appellants: 7. L. Wilson & Co. 
Solicitor for the respondent: Solicitor, India Office. 


[On appeal from the Chief Court of Lower Burma.) 
Present : 


Lorp MacNaGuren, Lorp Rosson, SIR ARTHUR WILSON 
AND Mr. AMEER ALI. 


MAUNG KYIN 4917 
Ve —~ 
MA SHWE LA.* l July 11. 


Evidence—Admissibility—Absolute conveyance—Mortgage—Indian Evidence 
Aot (1 of 1872), 8, 92—Fraudulent dealing witha third persons property— 
Notice that the property purporting to be conveyed belonged to a third person 
not a party to the conveyance—Lxtrinsic evidence of acle and conduct of the 
parties—Fraui. 


Scction 92 of the Indian Evidence Act (I of 1872) is applicable to an 
instrument “as between the parties to any such instrument or their 
representatives in interest”, but it does not prevent the proof of a frau- 
dulent dealing with a third person’s property, or proof of notice that the 
property purporting to be absolutely conveyed in fact belonged to a third 
person who was not a party to the conveyance. 

‘Lhe respondents sued the appellants to recover possession of certain 
parcels of land under certain deeds which purported to be absolute con- 
veyances, The appellants contended that the said conveyances were 
meant to be, and had always in fact been, treated by all parties concerned 
as mortgages only, and they tendered evidence of acts and conduct of 
the parties to that effect. ‘hat evidence was excluded by the Courts 
bélow undepes, 92 of the Indian Evidence Act : 





* Reported by J. M. Parikh, Barrister-at-Law, London, 
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Held, on the facts in the case, that the evidence tendered consisted only 
of evidence relating to the acts and conduct of the parties as distinguish- 
ed from evidence of oral statements and conversations constituting iu 
themselves some agreement between them, and its object was to show 
that whatever the terms of the instruments might have been, none of 
the parties had acted on them as effecting an absolute sale, but that through 
along courseof mutual dealings matdrially affecting their respective 
positions, they had always treated the business between them as one of 
loan secured by mortgage; that the case for the appellants disclosed a 
charge of fraud against the respondents in relation to matters antecedent 
to the said deeds, on which much of the evidence tendered would certainly 
be material; and thaé the rejected evidence should be heard subject to 
any objections the respondents might be advised to take, 


APPEAL from a decree of the Chief Court of Lower Burma in 
its Civil Appellate Jurisdiction, dated the 21st December i908, 
affirming the decree of the said Chief Court (Original Civil 
Jurisdiction) dated the 21st May 1907. 

The facts of the case are stated in their Lordships’ judgment. 

The respondent Ma Shwe La was the widow, and the other 
respondents were the children of U Shwe Pe, who died on the 
3rd of April 1905. The respondents claimed as heirs and legal 
personal representatives of U Shwe Pe, and sought to 
recover possession of certain hereditaments situate at Kemmen- 
dine, Rangoon, in Lower Burma, which they alleged to be of 
the value of 16,000 rupees, but which the appellants contended 
were worth two or three times that amount. The respon- 
dents contended that the said hereditaments were conveyed by ° 
the appellants to U Shwe Pe and Ma Shwe La absolutely 
by two instruments of conveyance respectively dated the 
4th March 1903. The appellants contended that under and by 
virtue of an instrument dated the zoth November 1905 they 
were entitled to the equity of redemption in the said heredita- 
ments subject to two mortgages thereof which were vested in 
the respondents, and which the appellants were ready and 
willing to redeem, and the appellants further contended that 
as to part of the said hereditaments they were entitled to a 
first mortgage having priority over the mortgage of the re. 
spondents. 

The Courts below decreed the respondents’ suit. The main 
question to be determined on the appeal was whether the pro- 
visions of the Indian Evidence Act, 1872, s. 92, enabled the 
respondents to rely onthe form of the said instruments of 
conveyance of the 4th March 1903 as passing an absolute in- 
terest notwithstanding the fact that from thè surrounding 
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circumstances, the relationship of the parties, the negotiations 
leading up to the execution of such instruments, and the acts 
and conduct of the parties, it clearly appeared that the said 
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instruments were intended by the parties to take effect Mauwa 


merely as transfers of existing mortgages. 


Kyrx 


v. 
C. M. Bailhsche, K.C. and W. A. Jolly, for the appellants.— Ma Saws 


The Courts in India, relying upona Full Bench ruling in 
Maung Bin v. Ma Hlaing.0), have held that the tendered 
evidence of subsequent acts and conduet of the parties con- 
cerned was inadmissible under the- Indian Evidence Act 
(I of 1872), s. 92. In that case the Full Bench expressed their 
view asto the effect ofthe decision of the Privy Council in 
the case of Balkishan Das v. Legge (2), and adopted the view 
that even evidence of the conduct of the parties could not be 
admitted to show that a transaction which purported to be 
asale wasin facta mortgage. But itis submitted that the 
Full Bench were not right in so interpreting the Privy Council 
decision, which has been rightly interpreted by the Calcutta 
High Court’ in Khankar Abdur Rahman v. Ali Hafez), 
which was followed in Mahomed Ali Hossein v. Nazar Ali (4), 
On the authority of these cases it is submitted that the evidence 
tendered is admissible. The nature of the evidence tendered 
in the Privy Council case is reported in Balkishan Das v. 
W. F. Legge (5). That evidence consisted of oral statement of 
parties, but here it consists of subsequent acts and conduct of 
parties. Preonath Shaha v. Madhu Sudan Bhuiya (6) was 
also relied upon, and it was submitted that there was nothing 
in Baksu Lakshman v. Govinda Kanji (7) and Achutaramaraju 
v. Subbaraju (8) to prohibit the evidence tendered in this case, 
which falls under the provisions of s. 92, proviso (1) of the 
Indian Evidence Act. 

The respondents put in execution on the first property in 
December 1903 for a debt due to them from the predecessor 
in the title of the appellants. If the present contention of 
the respondents is right that the property was theirs by sale, 
it shows that they put in execution upon their own property. 
That is an absurd position. 

The other part of the evidence is that the respondents were 
not in possession of properties Nos. 1, 2, and 3, but that they 

(1) (2905) 3 L. B. R, 100, (5) (2897) I. L. R. 19 AIL 434, 

(2)%1899) L. B. 27 I. A. 58. (6) (1898) I. Li. R. 25 Cal, 603. 


(3) (1900) L E. R. 28 Cal 256,258and 259. (7) (1880) L L. R. 4 Bom. 594, 
(4) (1901) I, L, R, 28 Cal. 289, (8) (1901) L. L, R. 25 Mad, 7. 
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were in possession of property No. 4. The appellants want 
to show why it was that the respondents got possession of only 
one property and not of all the properties. The subsequent 


acts and conduct of the parties are absolutely inconsistent: 


with the position taken up by the respondents, and it is sub- 
mitted that the evidence ofsuch acts and conduct is admissible. 
Reference was also made to the Indian Evidence Act, 
S. 9I. 

It is a fraud on the part of the respondents to deny that the 
hereditaments were ‘conveyed subject to the equity of redemp- 
tion therein of Ko Shwe Myaing and the provisions of the 
Indian Evidence Act do not prevent the proof of fraud. 

The Chief Court held that the appellants were bound under 
the Transfer of Property Act (IV of 1882), s. 55, sub-s, (1), 
cl. (g) to relieve the first hereditaments from the mortgage 
dated the 21st May 1895. Itis submitted that the appellants 
are not bound to relieve the said hereditaments from the said 
mortgage, and they are entitled to set such mortgage up as 
against the respondents: David v. Sabin); Clare v. Lamb(2) ; 
Heath v. Crealock(3); the Indian Evidence Act, s. 115 ;. the 
Law of Evidence, by Ameer Ali and Woodroffe, ( 1902 ed.), 
p- 633; and Rawle on Covenants for Title, (4th ed.), pp. 198 and 
200. There isno fundamental difference between the English 
and Indian laws on this point, and this isa case in which the 
Court could give relief: The Specific Relief Act (I of 1877), s 
26, cl. (d), and s. 33. 


Roskill K. C. and McCarthy, for the respondents.—The 
Courts below were right in rejecting, under s. 92 of the Indian 
Evidence Act, the evidence tendered: Balkishan Das v. 
Legge); Daimoddee Paik v. Kaim Taridar(s); and Maung 
Bin v. Ma Hlaing ©. 

[LorD MACNAGHTEN referred to Illustration (d) to s. 92. ] 

In delivering the judgment in the first of the three cases 
cited, Lord Davey said “the case must, therefore, be decided on 
a Seusiderstion of the contents of the documents themselves, 


‘with such extrinsic evidence of surrounding circumstances as 


may be required to show in what manner the language of the 
document is related to existing facts.” Such extrinsic evi- 
dence is quite different from the evidence of subsequent acts 
and conduct ofthe parties. Section 58 of the Transfer of Property 


TOR OAnT a ALS tua Á = ENS BAA a RTE a SS 
(1) [1893] 2 Ch. 523. (4) (1899) L. R. 27 I. A, 58. 
(2) (1875) L, B, 10 C. P. 334. ~ (5) (1879) I, L. R. 5. Cal. 309. 


(3) (1874) L, R. 19 Ch, 22, 80, (6) (1905) 3 L, B, R. 190, 
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Act deals with ‘mortgage by. conditional sale,’ and an absolute 
conveyance could not, therefore, be treated as a mortgage. 
The Chief Court was right in holding that the appellants are 
bound, under the circumstances of this case, to discharge the 
mortgage dated the 21st May 1895 on the first hereditaments: 
The Transfer of Property Act, s. 55, sub.-s. 1, cl. (g), and 
8.43; Noel v. Bewley(1); Smith v. Baker (2) ; Pariridge v. Ward (3); 
and commentaries on the Transfer of Property Act, by Shephard 
and Brown, (7th ed.), p. 133. 
[LORD MACNAGHTEN.—Noel v. Bewley is over-ruled. Lord 
“Wensleydale in Smith v. Osborne(4) said that it was wrongly 
decided.] 
The respondents are entitled to marshall all the properties 
comprised in the mortgage dated the 21st May, 1895: The 
Transfer of Property Act, (IV of 1882), S. 56. 


Bailhache K. C. replied. 
The judgment of their Lordships was delivered by 


LorD Rogson.—The appellants are defendants in this action 
which was brought by the respondents in the Chief Court of 
Lower Burma on its original civil side. Judgment was there 
given in favour of the respondents, and was affirmed onappeal 
to the Court on its appellate side. 

The action was brought to recover possession of certain 
parcels of land which may be conveniently referred to as the 
first, second, third, and fourth hereditaments. The respon- 
dents claimed under certain deeds which purported to be 
absolute conveyances, but which the appellants contended 
were meant to be, and had always in fact been, treated by all 
the parties concerned as mortgagees only, and they tendered 
evidence of the acts and conduct of the parties to that effect. 
This evidence was excluded by the Courts: below under s, 92 
of the Indian Evidence Act, 1872, and the principal question 
arising on this appeal is whether or not that evidence was 
properly rejected. 

The respondents also claimed that the appellants were 
bound under the covenants for title contained in the convey- 
ance they executed in favour of the respondents, to discharge 
a mortgage existing on the premises at the time of the con- 
veyagice. ; ; 


(1) (1829) 3 Sim, 103, z (8) [1910] 2 Ch. 842. 
(2) (1842).1 Y, & C. Ch, 228, (4) (1857) 6 H. I» O, 375, 394, 
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P. O. On the zrst May 1895 Ko Shwe Myaing owned all the 
1911 properties in question and he mortgaged the first hereditaments 
Z~ (with certain other properties not in dispute) to one Morison 

Mausa for 12,000 rupees. On the 30th November 1901 he executed, 
Kyi what purported to be an absolute conveyance of the first and 


. second hereditaments to the appellants for the sum of Rs, 
Ma SHWE $ BE i 
La 8,500, saying nothing in the conveyance about the mortgage 


— to Morison. The appellants allege that this document, though 
Lord Robson. in form a conveyance, was in truth a mortgage, and that 
possession of the property was retained by Ko Shwe Myaing 
who paid various sums by way of interest on the alleged - 
purchase money, and in part repayment ol the principal sum 
showing, as they contend, that it was merely a loan. 

Early in 1902 the third and fourth hereditaments were sold 
under an order of the Court in an action by one Miller against 
Ko Shwe Myaing. They were purchased by the appellants 
for Rs. 11,565, anda certificate of the sale was accordingly 
given by the Court to the appellants. With regard to this 
transaction the appellants contend that it also was in sub- 
stance a mortgage and that Ko Shwe Myaing rémained in 
possession until the zoth November 1905 when he executed 
a deed purporting to transfer the equity of redemption in all 
the said properties to the appellants absolutely. 

On the 4th March 1903, by two instruments of conveyance 
of that date, the appellants purported to convey the before- 
mentioned four sets of hereditaments to U Shwe Pe and his 
wife Ma Shwe La. The consideration money for the first and 
second hereditaments was stated as being 5,000 rupees, and 
for the third and fourth hereditaments as 11,000 rupees. The 
appellants allege that U Shwe Pe and Ma Shwe La knew that 
they, the appellants, were mortgagees merely, and that the 
supposed purchase ‘monies for the properties were simply the 
amounts of the mortgage debts outstanding, they having been 
to some extent reduced by repayments of principal, so that the 
deeds in question were in truth mere transfers of mortgages, 
and not absolute conveyances. The deeds of the 4th March 
1903 were not followed by possession on the part of the res- 
pondents, except as to the fourth hereditaments, possession of 
which was, according to the appellants, taken by the respon. 
dents on the terms that they, the respondents, should account 
for the rents and profits against interest at a reduced rate in 
respect of the mortgage debts. . j 

In the month of December 1903 the said U Shwe Pe, as the 
holder ofa decree against the said Ko Shwe Myaing, took 
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proceedings to attach the first hereditaments and, in order to 
preserve them from execution, the appellant, Maung Kyin, 
at the request of Ko Shwe Myaing, paid, U Shwe Pe the 
amount of his execution debt. Of course, a transaction of this 
kind, if proved, was clearly inconsistent with the respon- 
dents’ contention that U Shwe Pe had become the owner of 
these premises by the deed of the 4th March 1903, and would 
go to establish the contention of the appellants that that deed 
was only a transfer of a mortgage. 

On the 29th May 1905 Morison’s mortgage was transferred 
to trustees on behalf of the appellants, and was expressly kept 
alive by the terms of the said Indenture of the zoth November 
1905, under which Ko Shwe Myaing purported to convey the 
equity of redemption to the appellants absolutely. The appel- 
lants entered into possession of the first, second, and third here- 
ditaments under the conveyance of 1905 and the respondents 
brought this action against themon the zoth December 1905 
to have it declared that they, the respondents, were absolute 
owners of the hereditaments in question. U Shwe Pe had, in 
the meantime, died, and the action was maintained by his 
widow and legal representatives. 

The appellants at the trial sought to prove—(1) that the 
value of the hereditaments far exceededthe amount of the sums 
specified as the consideration moneys in the conveyances; (2) 
that interest was paid on those moneys and that they werein part 
repaid,thus showing that they were loansonly; (3) that U Shwe 
Peand Ma Shwe La were well aware of this, and knew (as shown 
by negotiations between themselves and Ko Shwe Myaing as well 
as the appellants) that the documents of the 30th November 
1901 and 13th February 1902, under which the appellants claim- 
ed and the benefit of which they transferred to U Shwe Pe 
and Ma Shwe La, were mortgages only; (4) that possession of 
the hereditaments remained with the alleged vendors; and (5) 
that after the alleged sale to U Shwe Pe and Ma Shwe La, of 
the 4th March 1903, U Shwe Pe himself treated the property 
as belonging to the alleged mortgagor, Ko Shwe Myaing, and 
attached a portion of it in execution of a decree against him 
or his wife. 

The evidence which the appellants thus proposed to tender 
was described in general terms, and their Lordships have not 
the advantage of dealing with it in the form of questions 
specifically “put and argued. So far, however, as it is still 
pressed, it, no doubt, consisted only of evidence relating to 
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the acts and conduct of the parties as distinguished from evi- 
dence of oral statements and conversations constituting in 


themselves some agreement between them. Its object was to 


show that whatever the terms of the documents may have 
been, none of the parties had acted on them as effecting an 
absolute sale, but that through a long course of mutual dealings 
materially affecting their respective positions, they had always 
treated the business between them as one of loan secured by 
mortgage, 

This may give rise’to important and difficult questions under 
s. 92 of the Indian Evidence Act, which provides that when 
the terms of any contract required by law to be reduced to 
the form of a document’ (and sales or mortgages of land are, 
by ss. 54 and 58 of the Transfer of Property Act, 1882, in- 
cluded among such contracts), “no evidence of any oral agree- 
ment or statement shall be admitted, as between the parties 
to any such instrument or their representatives in interest, for 
the purpose of contradicting, varying, adding to, or subtract- 
ing from, its terms.” i 

The case has been argued before their Lordships as though 
the questions in dispute turned entirely on the construction 
of this section as applied to the deeds of the 4th March 1903 
under which the respondents claim. Their Lordships, however, 
are of opinion that the case for the appellants disclosed a 
charge of fraud against the respondents in relation to matters 
antecedent to those deeds, on which much of the evidence 
tendered would certainly be material. Thus it is said that the 
respondents, or the persons under whom they claim, took 
absolute conveyances of property from the appellants with 
notice that they in fact belonged to a third person, namely, 
the alledged mortgagor, Ko Shwe Myaing. If this be so s, 92 
of the Indian Evidence Act, even if construed according to 
the respondents’ contention, will not avail them. It is applic- 
able to an instrument “as between the parties to any such 
instrument or their representatives in interest,” but it does 
not prevent proof of a fraudulent dealing with a third person’s 
property, or proof of notice that the property purporting to 
be absolutely conveyed in fact belonged to a third person 
who was not a party to the conveyance. The evidence of 
Ko Shwe Myaing is of course material and necessary on this 
point, and their Lordships after giving to this case very care- 
ful consideration, and without at present expressing an opinion 
on the construction or application of s. 92 of the Indian 
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Evidence Act in relation to the deeds of the 4th March 1903, 
think that the rejected evidence should be heard, subject to 
any objections the respondents may be advised to take. The 
Court will then be in a position to deal hereafter (if it should 
become necessary) with the admissibility of the evidence in 
relation not only to the deeds of the 4th March 1903, but 
also in relation to the questions that may arise in connection 
with the alleged knowledge or conduct of the parties ante- 
cedent to the execution of those deeds and upon which their 
validity may possibly depend. 

The claim of the respondents to have the mortgage existing 
on the premises at the time of the conveyance, discharged by 
the appellants will be dealt with, if necessary, after the case 
has been reheard. 
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Lord Robson. 


Their Lordships will therefore humbly advise His Majesty 


that this action be referred to the Chief Court of Lower Burma 
for a new trial. The respondents must pay the costs of this 
appeal. The other costs will abide the result of the new trial 
and will be dealt with by the Chief Court. 


Appeal allowed and the case remanded. 


Solicitors for the appellants: A. H. Arnould & Son. 
Solicitors for the respondents: Bramall and White. 
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[On consolidated appeals from the High Court of Judicature at Fort William 
in Bengal}. 
Present : 


LorD MACNAGHTEN, LORD ATKINSON, LORD ROBSON 
AND MR. AMEER ALI. 


MAHARAJA JAGADINDRA NATH ROY BAHADUR 
v. 
RANI HEMANTA KUMARI DEBI. 


MAHARAJA JAGADINDRA NATH ROY BAHADUR 


v. 
BHABA PRASAD KHAN CHOWDHURI. 


BHABA: PRASAD KHAN CHOWDHOURI 


v. 
MAHARAJA JAGADINDRA NATH ROY BAHADUR. 


RANI ORRAT KUMARI DEB] 


MAHARAJA JAGADINDRA NATH ROY BAHADUR, 


CEE 


HEM CHANDRA CHOWDHURI 


v. 
MAHARAJA JAGADINDRA NATH ROY BAHADUR. 
MAHARAJA JAGADINDRA NATH ROY BAHADUR 
v. 


HEM CHANDRA CHOWDHURI.* 


Presumption as io possession of jungle land—Deoree resting on an entry ina 
thakbast map made on an ex parte and contradicted statement. 


Possession of jungle land must be presumed to have been all along 
with the person, who clearly had the title toil, until dispogsession wilhin 
the statutory period. 

Held, also, affirming the High Court that a decree, which was awarded 
to the plaintiff-Zamindar in an action in ejectment and which rested on 
an entry inthe remark column to the /haklast map made daring the 
survey proceedings on an ew parte statement of the Zamindar’s agent 
which was’ immediately contradicted by the defendant, could not be 
sustained. ` 


CONSOLIDATED appeals from the decision of the High Çourt 
of Judicature at Fort William in Bengal. =e 


* Roported by J, M, Parikh, Barristor-al-Law, London, 
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Three suits were brought against Maharaja Jagadindra Nath P. O. 
Roy Bahadur to recover possession of certain lands to which 1912 
the several plaintiffs respectively claimed to be entitled in CWT 
certain shares. The plaintiffs averred that they were in Manapasa 
possession of the said lands till various dates in 1893, and that JAGADINDRA 
the defendant then dispossessed them, which was the cause Nam 
of action alleged. a 

As to some of the lands (referred to in the pleadings as Hewayrs 
items Nos. 5,6 and 7) the claim failed or was abandoned in SEMAR] 
the subordinate Court. The judgment of the High Court was 
in favour of the plaintiffsas regards the lands referred to in the 
pleadings as items 1, 2 and 4, and in favour of the defendant 
as regards item No. 3. Against the said judgment of the High 
Court both the plaintiffs and the defendant appealed to his 
Majesty in Council. The facts of the case so far as they are 
material for the purpose of this report are set out in their 
Lordships’ judgment. 


De Gruyther K.C. and K. Brown, for the defendant Maha- 
, Taja.—As toe plots 1 and 2, on the complaint of the defendant 
Talukdar that the plaintiffs (Zamindars) were disturbing his 
possession which he had long enjoyed, the Magistrate, on 
February 27,1893, in proceedings taken under the Criminal 
Procedure Code (Act X of 1882), ss. 107 and 145, found that 
the Talukdar was in possession and declared that he was 
entitled to retain possession until he was evicted therefrom 
in due course of law. This order is admissible in evidence to 
show that the defendant was in possession all along: Di- 
nomont Chowdhrani v. Brojo Mohini Chowdhrani(), The case 
comes under Art. 142 ofs.2of the Limitation Act (XV of 
1877), and notunder Art. 144. The plaintiffs must show their 
possession within twelve years of the institution of the suit, 
and cannot rest merely on their title: Faki Abdulla v. Babaji 
Gungaji (2); Mohima Chundar Mozoomdar v. Mohesh Chundar 
Neogi (3); and Maharajah Koowur Baboo Nitrasur Singh v., 
Baboo Nund Loll Singh (4). Plaintiffs, however, have failed to 
prove their possession within twelve years and their dispossession 
by the defendant at the dates alleged. Their claims are, there- 
fore, barred. 


Sir Robert Finlay K.C.and A. M. Dunne, for the plaintiffs.— 
The point of limitation depends upon a question of fact,.as to 


1) (1901) L, R. 9 I. A. 24, ab p.88. (3) (1888) L. R. 16 I. A. 23. 
} (1890) I. L, B. 14 Bom. 458. (4) (1860)8 M, I, A, 199,8t pp, 220 & 221, 


808 THE BOMBAY LAW REPORTER [ VOL. XIN 


.P, ©. which there are concurrent findings in favour of the plaintiffs. 
1911 The Subordinate Judge has found that the plaintiffs had pos- 
w~ session within twelve years, and the High Court has confirmed 
Mauarasa that finding. Further the plaintiffs have the title and consider- 
JAGADINDRA ing the nature and condition of the land, which is admittedly 
Nae jungle land, they must be presumed to have possession: Raj- 
Razı Šumar Roy v. Gobind Chunder Roy), They distinguished the 
Heuarta case relied upon by the other side and opened the appeal as to 
Kuaart plot 3, in which the plaintiffs were appellants. 


De Gruyther K. C. replied as to plots y and 2, and in arguing 
as to plot 3 referred to Land Revenue Manual, Assam, by Gait 
(1896), and Rules for the Board of Revenue, 1866. 

Dunne replied as to plot 3. 


The judgment of their Lordships was delivered by 


Mr. AMEER ALI.—These appeals and cross-appeals from a 
judgment and decrees of the High Court of Bengal, dated the 
5th of June 1905, arise out of certain actions in ejectment . 
brought by the plaintiffs in the Court of the Subofdinate Judge - 
of Mymensing to recover possession of seven plots of jungle 
lands, commonly called garhs, as appertaining to their estate 
of Pergunnah Pukhuria. 

The main defence to the suits was based on the allegation 
that the lands in dispute formed part of the defendant’s talook 
of Balasuti, and not of the plaintiffs’ zamindari of Pukhuria. It 
was also urged that the actions were barred by the Statute of 
Limitation. 

At the trial the plaintiffs appear to have withdrawn or 
abandoned their claim in respect of plots 5,6, and 7; and the 
adjudication was thus confined to the first four pieces of proper- 
ty, named respectively, (1) Ramkrishnabaree, (2) Pirijpur, 
Bagalbari and Krishnapur, treated as one plot, (3) Jote Pailan, 
and (4) Mantollah. 

A number of issues were raised, most of which only touched 
the fringe of the case, and, as usual, helped in prolonging the 
trial. 

The Subordinate Judge, ina very able judgment dealing with 
the real issue, came to the conclusion that the plaintiffs had 
established both title and possession in respect of all four plots, 
and awarded them a decree in modifiction of their claims 
regarding area. ` ; 

(1) (2893-92) L, L, B. 19 Cal, 660, at pp.,673, 676 & 677, 
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On appeal by the defendant the High Court has affirmed the P. C. 
Subordinate Judge’s decree in respect of plots 1,2 and 4, but 1911 
has dismissed the claim in respect of Jote Pailan (plot 3). —_ 

-Both parties have appealed to His Majesty in Council. co 

Regarding Mantollah (plot 4), the decision of the High ee 
Court has not been seriously impugned at their Lordships’ Bar, v. 
and the controversy is thus narrowed to the correctness of the  Raxı 
decree with regard to Ramkrishnabari (plot 1), Pirijpur, &c., cas 
(plot 2), and of the dismissal of the claim respecting Jote 
Pailan (plot 3). : Lord Robson, 

The history of the two properties Pukhuria and Balasuti is 
set out in considerable detail in the judgments of the Subor- 
dinate Judge and of the High Court. Itis sufficient therefore 
to refer here to only a few of the salient features of the case. 

Pergunnah Pukhuria, prior to the Permanent Settlement of 
1793, belonged to a Hindu lady, Rani Bhabani, whose name 
occurs frequently in the annals of Eastern Bengal towards the 
end of the 18th century, and who is referred to in very reve- 
rent terms ip the first Court’s judgment. Between the years 
1766 and 1778 this lady appears to have made certain grants 
to her daughter Rani Tara Debi of a number of mouzahs 
which now constitute the Talook of Balasuti, paying rent 
to the parent estate of Pukhuria. The defendant derives 
title from Rani Tara Debi, whilst the plaintiffs, by various 
transfers and devolutions, have become the proprietors of the 
zamindari of Pukhuria. 

The forest of Garhgojali forms admittedly a part of Talook 
Balasuti, and is owned by the defendant. In the year 1850 
there was, at the instance of Government, a thakbast, followed 
by a scientific survey of this tract of country, which seems to 
have lasted until 1857. In the course of the survey various 
contentions arose between the zamindars on one side and the 
talookdar on the other, regarding the demarcation of the lands. 

These contentions are referred to in the judgments of the 
Courts in India as matneza or contentious proceedings. 

Ramkrishnabari and the three villages of Pirijpur, Bagalbari, 
and Krishnapur, now alleged by the defendant to form 
part of Garhgojali were surveyed then as appertaining to 
Pergunuah Pukhuria and not to Garhgojali, which was thaked 
and surveyed separately. Among the many contentions that 
arose between the parties in the course of the survey proceed- 
ings, no question seems to have been raised regarding the 
demarcation of these lands as falling within the ambit of 
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the zamindari. Further, both the Courtsin India concur in 
finding that the plots 1 and 2 are not included in the sanads 
by which the talook was created; and having regard to the 
nature of the property as jungle land they have held, in their 
Lordships’ opinion correctly, that possession must be presum- 
ed to have been all along with the plaintiffs, who clearly had 
title to them, until dispossession within the statutory period. 


-In this view their Lordships think that the defendant’s appeals 


in regard to plots 1, 2, and 4 must fail. 

With regard to Jote Pailan (plot 3), the position is not so 
clear. Admittedly the plaintiffs are entitled toa mouzah or 
jote of that name as appertaining to Pukhuria, but bearing a 
separate revenue assessment in the Collector’s Register. It 
is established that they pay the revenue for it and that they 
have often purported to deal with it as an existing mouzah. 
It is clear, however, that for many years prior to the Govern- 
ment survey of 1851 they were unable to localise Jote Pailan; 
and consequently in the partitions that took place between 
the different owners of the Pergunnah, the datwara of Jote 
Pailan among the co-sharers was effected by means of a 
division of the jama or Government revenue payable for it. 

In the ¢hakbast and survey proceedings of 1850 .and 1851, 
no attempt appears to have been made to trace Jote Pailan 
or to have it demarcated by the Amin preparing the Thak 
map which formed the foundation of the subsequent survey. 

In 1857, when the survey proceedings were evidently draw- 
ing to a close, attention was directed to the fact that Jote 
Pailan, a separate revenue paying mouzah appertaining to 
Pergunnah Pukhuria, did not appear to have been separately 
measured or thaked. The officer who submitted the report 
asked for an enquiry as to the reason of its non-appearance in 
the thakbast measurements of the locality; and the Deputy 
Collector in charge of the survey thereupon called for a state- 
ment from the person in possession of the mouzah or his 
Mukhtar. Pursuant to this order the zamindar’s agent appear- 
ed and stated that as Jote Pailan, was wholly covered with 
jungle and was situated "by the side of Garhgojali” it had 
been surveyed along with it, and that “the ten gunda share of 
Garhgojali should be taken for that mouzah.” 

There is nothing to show on what data or material the 
application was made for the allotment to Jote Pailan pf a 
ten gunda share of the lands demarcated withite the thaked 
boundarics of mouzah Garhgojali. But on the 27th July 1857 
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the Deputy Collector, proceeding on the allegations of the P. C. 
zamindari mukhtar, directed that the statement in the thahkbast 4911 
proceedings be rectified, and pursuant to this direction an entry =~ 
was made in the index attached to the thakbast map of Mananasa 
Garhgojali(Ex. 386). In the remark column it is entered that JA¢ApINDRA 
“this mouzah (Jote Pailan), has been measured without 
' demarcation within the enclosure of mouzah Garhgojali.”  Raxı 
And in the column of mahal, it is recorded that Garhgojali Hewayra 
consists of “15 annas and 6 pies” and Jote Pailan of 6 pies (or KUA 
ten gundas). i Lord Robson, 
On the 19th July, and consequently before the order referred ~~ 
to above, a petition had been presented by the Mukhtar of the 
- defendant’s predecessor in title objecting to the statement of 
the zamindar’s agent that Jote Pailan had been measured ‘in 
the same circle with Garh Jayanshi” (another name for 
Garhgojali). The petition then goes on to say “Jote Pailan is 
to the east of Ramnagar, and to the north of Kanyajora Khal, 
and forms an unprofitable mahal consisting of minor and 
worthless jungles, and it neither forms a part of, nor appertains 
to the garh held by” the petitioner, meaning Garhgojali. This 
petition, was rejected on the 27th July on the ground that 
the matter had been already disposed of. 
No further step seems to have been taken with regard to the 
localisation of Jote Pailan until 1882, when the plaintiffs 
brought a suit for the enhancement of the rent of the Talook. 
In their claim they purported to exclude a tract of land, which 
they alleged to be Jote Pailan, wrongly included in Garhgojali. 
A map was prepared on that occasion, and the line of boundary 
pointed out then has been reproduced in the map of the locali- 
ty prepared for the purposes of the present suits. 
It will thus be seen that the plaintiffs’ claim to Jote Pailan 
hinges on the entry in the statement attached to the thakbast 
map of Garhgojali, and the boundaries given in the defendant’s 
petition of the 19th July 1857. 
The position of Ramnagar is not disputable, but the parties ~ 
are not in accord with regard to Kanyajora Khal. The Sub- 
ordinate Judge has accepted the plaintiffs’ statement that what 
the defendant calls Mendi Khal is the real Kanyajora Khal of 
the petition of 1857; and as according to the statements made 
then by the defendant, Jote Pailan lay to the east of Ram- 
nuggur and north of the Kanyajora Khal he has treated the 
disputed Jote accordingly. He seems further to have considered 
“that the declaration entered in the index to the fAahédast map 
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was an official act to which no exception had been taken on 
behalf of the defendant, and may therefore be presumed to have 
been correctly made. Proceeding on this hypothesis he award- 


ed the plaintiffs a decree for <q nd. or ten gunda share ofthe 
total thaked area of Garhgojali lying to the east of Ramnagar 
and north of Kanyajora as pointed out by the plaintiffs. The 
learned Judges of the High Court were not satisfied with the 
plaintiffs’ identifiation of the Khal. With regard to the entry 
in the statement attached to the thakbast map, they considered 
it was made ex parte, and so far as appears on the record, 
without any inquiry. And they accordingly held that the 
plaintiffs had failed to discharge the onus that lay on them to 
show Jote Pailan was situated within Garhgojali. Their Lord- ' 
ships do not feel in a position, on a general review of the 
evidence, to say that they are wrong in the view they have 
taken. It is only with the help of the disputed entry in the 
thak map that the Subordinate Judge was able to mark off the 
area he has awarded to the plaintiffs. In the plaint they had 
claimed 8,000 biggas as belonging to Jote Pailan;* before the 
officer making the local investigation and who prepared the 
map of the locality, they pointed out an area extending to 
22,000 biggas. The learned Judges are right in observing that 
the plaintiffs are “not at all certain as to the true position 
of Jote Pailan.” The entry on which the decree awarded to 
them must rest, was made on an ex parte statement of the 
zamindars’ agent which was immediately contradicted on 
behalf of the defendant. Under these circumstances their 
Lordships think the judgment and decree of the High Court 
with regard to Jote Pailan must be affirmed. 

In the result their Lordships will humbly advise His Majes- 
ty that these appeals and cross-appeals be dismissed with 
costs. l 


Appeals and cross-appeals dismissed. 


Solicitors for the plaintiffs: 7. L. Wilson & Co. 
Solicitors for the defendant: Watkins and Hunter. 
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[On appeal from the High Court of Judicature at Madras.-] 
Present: 


LORD MACNAGHTEN, LORD ATKINSON, LORD ROBSON AND 
Mr. AMEER ALI. 


THE BOMBAY BURMAH TRADING CORPORATION, 


LIMITED. sai 
v, e 
AGA MAHOMED KHALEEL SHIRAZEE.* July, 1. 


Contract—Sale of goods—Seller’s knowledge of the purpose for whioh the buyer 
requires the goods—Implied warranty—Basis of contract—Seller’s right and 
duty when his “passing” the goods sold is final— Construction. 


One Iyer entered into a contract with a Railway Company for the sale 
to them of a certain number of teakwood sleepers of certain dimensions. 
The Railway Company had advertised for tenders for twice the number 
of sleepers sold by Iyer to them on a specification. The appellants were 
large timber merchants, part of whose business it was to manufacture 
and supply teak sleepers. Iyer, before tendering to the Railway 
Company for the contract, entered into negotiations with a member 
of the duly accredited firm of agents of the appellants in refe- 
rence to the terms upon which they would supply him with sleepers 
to enable him to carry out any contract which he might make with the 
Railway Company for the supply of any portion of the sleepers required. 
From a letlor signed by the said member of the appellants’ agents’ firm 
sod addressed to the appellants’ manager, coupled with his evidence at 
the trial it would look as if he regarded the appellants as the real com- 
tractors, and Iyer and another merely as intermediaries. Ultimately 
Iyer entered into a contract with the appellants through their agents for 
sale to him of the number of sleepers of the dimensions, which he had 
contracted to sell to the Railway Company. The question was whether 
Iyer had, during his negotiations with the appellants’ agents, ever given 
to the said member of the agents’ firm, who appeared to have been in 
charge of the transaction, a copy of the specification of the Railway 
Company on which he had tendered, thus making it a bagis of his contract 
with them: 

Held, that the point was irrelevant and it was unnecessary to decide 
for the reasons that the evidence showed that the copy specification 
merely contained “ an enumeration of the qualities of a good sleeper 
usually insisted on by the railway authorities,” that the appellants, 
having through their agents been fully informed of the purpose for 
which Iyer purchased the sleepers from them, must be taken to have 
impliedly warranted that they were reasonably fit for that purpose, and 
that a sleeper whose qualities were inferior to those of “a good sleeper, 
as ‘usually insjsted upon by railway authorities,” could not well be consi- 
dered to be & sleeper of the dimensions reasonably fit for use by the 
Railway Company, to whom Iyer sold the sleeper under the said contract, 
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A term of the contract was that “passing” by the appellants was final 
as regards both measurement and quality : 

Held, that the stipulation could not mean that the appellants were en- 
titled to deliver under the contract any kind of sleeper they chose, but 
it must have contemplated that there was some standard with which the 
sleepers delivered should be compared, and that that standard must at 
the lowest have been the standard set up expressly or impliedly by the 
contract between the parties, and in this case that standard was the 
specification, or at least the requirement that sleepers were reasonably 
fit, as sleepers of the dimensions described, for use by the Railway Com- 
pany ; . 

(2) that the right conferred upon the appellants amounted merely to 
the right to determine by and through the skilled and experienced per- 
sons whom they should necessarily employ for the purpose, acting honest- 
ly and impartially according to the best of their judgment whether goods 
supplied were in conformity with the requirements of the contract under 
which they were so supplied. 


‘APPEAL from a judgment and decree of the High Court of 
Judicature at Madras, in its appellate jurisdiction. 

The action was brought by the respondent as plaintiff 
against the appellants as defendants, and by bis plaint he 
alleged that the appellants had entered into a contract with 
one Chinnappa Iyer for the supply of 1,500 teak sleepers as 
per the Madras Railway Company’s specification on certain 
terms, and that subsequently by agreement between the 
plaintiff and defendants and the said Chinnappa Iyer, the con- 
tract was transferred to the plaintiff, who was accepted by the 
defendants as the purchaser of the sleepers. The plaint further 
alleged that two consignments of 748 and 600 sleepers respec- 
tively delivered by the defendants under the contract were 
not in accordance with the said specification or fit for the pur- 
pose for which they were required; that the Railway Company 
had rejected 593 sleepers of the first consignment and 513 
sleepers of the second consignment and that the plaintiff had 
called on the defendants to take back the rejected sleepers 
and cancel the balance of the contract, and that he was entitl- 
ed to be repaid the purchase price of the rejected sleepers and 
to damages for breach of the contract by the defendants. 

The defendants, by their written statement admitted that 
they had entered into a contract with Chinnappa Iyer for the 
supply of sleepers, but denied that they had contracted to 
supply the sleepers in accordance with the Madras Railway 
Company’s specification or as alleged by the plaintiff. »The 
defendants admitted that they had agreed to thé transfer of 
Chinnappa lyer’s contract to the plaintiff, but said that by 
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that contract and their agreement with the plaintiff, it was 
expressly stipulated that the passing of the goods by the 
defendants at Moulmein or Rangoon was to be final, both as 
regards measurement and quality. The defendants also alleg- 
ed that the sleepers had in fact been passed in terms of the 
contract, and that there hdd been no breach of contract by 
them. They also said that the plaintiff had so dealt with 
the goods that he was not entitled to reject the sleepers or 
any of them, that he had omitted to give notice within a 
reasonable time after discovering all the’ facts which could 
evidence a breach of warranty if there was one, and was not 
entitled to claim damages. The defendants also said that 
when they agreed to cancel the balance of the contract, they 
did so because they were induced and led by the conduct of the 
plaintiff to believe that no claim was or would be made in 
respect of the delivered sleepers and the defendants submitted 
that the cancellation was a settlement of all disputes and that 
the plaintiff was precluded thereby as well as estopped by 
his conduct from bringing the action. 

The learned Chief Justice who tried the case, held that the 
defendants did not contract to supply sleepers for the purpose 
of enabling the plaintiff to carry out his contract with the 
Railway Company in accordance with the particular specifica- 
tion, but that there must be attributed to the defendants the 
knowledge that the sleepers were intended to be used for 
railway purposes, and that before they could be so used the 
railway authorities would satisfy themselves that their quality 
came up to the usual standard insisted on by railway com- 
panies in regard to sleepers. He held that it was a term of 
the defendants’ contract with Chinnappa Iyer and afterwards 
with the plaintiff that the " passing ” by the defendants was 
to be final, that the sleepers had been so passed, and that the 
plaintiff could not go behind the passing, and therefore he dis- 
missed the suit. Notwithstanding that he thus dismissed the 
suit, the learned Chief Justice, in case of an appeal, proceeded to 
deal with the facts, and found that there had beena breach of 
the implied warranty that the sleepers should be fit for the 
purpose, viz., for use as railway sleepers, and assessed the 
damages for breach of such warranty. 

The plaintiff appealed and the Court of appeal held that the 
defeydants had contracted to supply sleepers in accordance 
with the spedification of the Madras Railway Company, and 
that the “passing” had not been a passing with reference 
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to the specified standard of quality, and that, therefore, 
the defendants were not protected by the “passing” 
that had taken place. The Court also held the plaintiff had 
proved as to 850 sleepers that they were not in accordance 
with the contract, and assessed the damages at Rs. 11,913-4-6. 

The defendant Company, thereupon, appealed to His 
Majesty in Council. 


Martelli K. C., and D.C. Leck, for the appellants. 

De Gruyther, K. Ç., and K. Brown, for the respondent, relied 
upon Brown v. Edgington (1); Drummond v. Van Ingen (2); 
Jones v. Just (8); and the Indian Evidence Act (I of 1872), S. 
II4. 

Martelli K. C. replied. 

The judgment of their Lordships was delivered by 


Lorp ATKINSON.—This is an appeal from a judgment and 
decree of the High Court of Judicature at Madras dated the l 
21st December 1908, made in the exercise of its appellate 
jurisdiction, whereby the judgment and decree of the Chief 
Justice of the same Court made in the exercise of its ordinary 
jurisdiction were reversed, and judgment entered for the re- 
spondent the plaintiff in the suit, for the sum of Rs. 11,913-4-6 
damages for the breach of contract for the sale and delivery 
to the plaintiff of 1,500 teakwood railway sleepers. 

` The facts of the case are not complicated, and as far as it is 
necessary to set them out are as follows :— 

A person named M. Chinnappa lyer, of 209, Thambu Chetty 
Street, Madras, in the month of May 1905, entered into a 
contract with the Madras Railway Company. for the sale to 
them of 1,500 teakwood sleepers of the dimensions 12 by 12 
by 7, deliverable in two instalments of 750 each. 

The Company had advertised for tenders for 3,000 teak 
sleepers on a specification which set forth that the sleepers 
should be of the dimensions above mentioned, and should be 
of the following description :— 


“ Each teak sleeper to be deliverod at the Terminal Buildings yard at Raya- 


, puram must be straight, sound, and well seasoned, sawn uniformly square and 


to correct dimensions throughout its length, and be free from holes, shakes, 
crackg, sap, and other imperfections, The sleepers so delivered at Rayapu- 
ram will be inspected by an engineer deputed by the Chief Engineer, whose 
decision as to those to be accepted or rejected will be fiual. The sleepers 
which may be condemned as not complying with this specification will mot be 
(2) (1841) 20 L. J. (C. P.) 66. (3) (2868) L, R. 8, Q. B. 197. 
(2) (1887) 12 Ap, Cas, 284. 
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paid for, and they must be removed from onr yard at your own cost within 
seven days of your receiving notice to do go.” 


The price to be paid was apparently Rs. 210 per ton. 

The appellants are large timber merchants, part of whose 
business it is to manufacture and supply teak sleepers. Their 
duly accredited agents at Madras are Messrs. Arbuthnot & Co., 
one of the members of which firm is Mr. F.S. Arbuthnot. 
Iyer, before tendering to the Railway Company for this 
contract, entered into negotiations with F. S. Arbuthnot in 
reference to the terms upon which they would supply him with 
sleepers to enable him to carry out any contract which he might 
make with the Railway Company for the supply of any portion 
of the sleepers required. This cannot be disputed. It js 
practically admitted; and, from the following letter, signed 
by F. S. Arbuthnot and addressed to the appellants’ manager 
at Rangoon, coupled with the evidence which he gave at the 
trial hereafter referred to, it would rather look as if he regard- 
ed the appellants as the real contractors, and Iyer and a firm 
of King & Co. merely as intermediaries. The letter is Exhibit 
D, and runs as follows :— 


“ Madras, 
“22nd May 1905. 
“ Dear Sir, 
* * * * * * 

“ Sleapers.—With reference to your telegram of 20th April for 2,000 sleepers 
12 ft, by 12 ins, by 7 ins. at Rs, 170 landed Madras, we have just heard un- 
officially that we have secured the business—1,500 through King and 1,500 
through another dealer. This sale will be advised definitely next week when 
we receivé written confirmation from the buyers.” 

Ultimately Iyer entered into a contract with the appellants 
through Arbuthnot & Co. for the sale to him of 1,500 sleepers 
12 by 12 by 7 at the rate of Rs. 170 per ton (Rs. 40 per ton 
less than the price to be paid by the Railway Company ), 
landed at Madras, to be shipped from Moulmein or Rangoon 
at appellants’ option. The contract is contained in the letters 
which passed between the parties. It never was embodied 
in a formal instrument. Much controversy aroseas to whether 
Iyer had, during his negotiations with Arbuthnot & Co., ever 
given to F.S. Arbuthnot, who appears to have been the 
member of the firm in charge of this transaction, a copy of the 
specification of the Company on which he had tendered, thus 
making it the basis of his contract with them. The Chief 
Justice, the trial Judge, was of opinion that the respondent 
had failed to establish that Iyer had done this. The Court 

R 108 


817 


P. C. 
1911 


Sery 
Boaray 
Borsa 

TRAD. CORP. 
v. 

AGA 
Manougp 
Lord 
Atkinson. 


— 


818 


Pp O: 


1911 
eye 
BOMBAY 
Burws 
Trap. CORP. 
v. 
AGa 
MAHOMED 


— 


Lord 
Atkinson, 


THE BOMBAY LAW REPORTER. (VOL. XIII. 


of appeal thought the contrary. A copy of the specification 
in the form of a letter (marxed Exhibit A), signed by the Chief 
Engineer of the Company, and addressed to Messrs, Arbuthnot 
& Co., was, on search, subsequently found amongst the papers 
of Mr. F.S. Arbuthnot. This gentleman stated on his ex- 
amination (page 118, Record) that he knew nothing about this 
letter till after the suit was instituted. He admits it bears 
his signature, as wellas those of Mr. Young and Mr. Arbuthnot 
(members of the firm), and also of Mr. Peebles. All letters, 
he states, came to him in the ordinary course of business, and 
this letter after having been initialed was sent down to be 
placed among the records of the office. He adds:—"My firm 
did not tender. King & Co. did not tender. They procured 
the 1,500 through my firm. I knew they (the sleepers) were 
required for the Madras Railway. I think it isprobable,1 was 
told, they were for the purpose of the contract for 3,000 with 
the Madras Railway. I expect I added 1,500 and 1,500 
together.” Lower down on the same page, he states that their 
firm considered they had the control of the Madras Railway 
contract, that they had power to select the person who was to 
have the order, that Chinnappa Iyer unlike King & Co. (who 
would not take sleepers from Moulmein) had not been doing 
business with them regularly, and that they had only selected 
him because they had been asked by one Dubash of the Import 
Department to give him a chance. Their Lordships think it 
unnecessary to decide this point as to the alleged delivery of 
the copy specification to F. S. Arbuthnot by Iyer for these 
reasons :— First, because they concur in the opinion expressed 
by the Court of appeal at page 156, line 29, of the Record 
that “the evidence shows that Exhibit A (the copy specifica- 
tion) merely contains an enumeration of the qualities of a 
good sleeper usually insisted on by railway authorities,” and 
secondly because the appellants, having through their agents 
been fully informed of the purpose for which Iyer purchased 
these sleepers from them, must be taken to have impliedly 
warranted that they were reasonably fit for that purpose, and 
thirdly because they think that a sleeper whose qualities 
are inferior to those ‘of a good sleeper, as usually 
insisted upon by railway authorities,” cannot well be con- 
sidered to be asleeper-of the dimensions specified reasonably 
fit for use by the Madras Railway Company. The point 
therefore becomes, in their Lordships’ view, irrelevant. One 
of the letters forming the written contract with Iyer, namely, 
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that dated the 23rd May 1905, written by Arbuthnot and 
addressed to Iyer contains the following paragraph :— 

“The passing of our Moulmein or Rangoon friends, the Bombay 
Burma Trading Corporation, Limited, is as usual final as 
regards both measurement and quality, which please take note.” 

In their Lordships’ view the defence of the appellants to 
the claim made against them will ultimately be found to rest 
upon this paragraph, the rights it confers, and the manner in 
which those rights have been exercised. The first question is 
as to its true construction. What does it mean? ‘It cannot 
mean that the appellants were entitled to deliver under the 
contract any kind of sleeper they chose. It must have con- 
templated that there was some standard with which these 
sleepers should be compared. That standard must at the 
lowest have been the standard set up expressly or impliedly, 
by the contract between the parties; that was the specification 
or at the least the requirement that the sleepers were reason- 
ably fit, as sleepers of the dimensions described, for use by the 
Madras Railway Company. So that the right conferred upon 
the appellants amounted merely to the right to determine by 
and through the skilled and experienced persons whom they 
should necessarily employ for the purpose, acting honestly and 
impartially according to the best of their judgment whether 
the goods supplied were in conformity with the requirements 
of the contract under which they were so supplied. 

So much as to the contract entered into between the 
appellants and Chinnappa Iyer. Some short time after that 
event, and before any sleepers had been delivered, Iyer, find- 
ing himself unable to pay the deposit stipulated for in his 
contract, with the consent of the appellants, and of the 
Railway Company, transferred to the respondent the benefit 
of his contracts with both Companies and procured the latter 
to be accepted in both in his stead. 

A formal agreement was drawn up between the respondent 
and the Railway Company, and was duly executed by both. 
It is dated the 19th of June 1905, and the description of the 
sleepers to be supplied contained in it differs from that contain- 
ed in Exhibit A in this, that the words “from teakwood” are 
inserted in the agreement after the word “sawn.” In other 
- respects the descriptions were identical. 

There was much controversy on the point as to whether, 
whatever the precise contract between the appellants and Iyer 
may have been, new terms were not, on the occasion of this 
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transfer, added to it, and the stipulation made then, if not 
before, that the sleepers supplied should conform to the 
specification of the Railway Company. 

The question turns upon the two letters following, dated 
respectively the 16th and 21st June 1905, and three paragraphs 
from a letter of Arbuthnot & Co., dated the 23rd of the same 
month, coupled with the evidence of F. S. Arbuthnot on the 
point at page 119, line 12 ofthe Record. The letters are 
as follows :— 


Madras, 16th June 1905. 


96-37, Ungappa Naick Street, 
Madras. 


Mr. Aga Mahomed Khaleel Shiraxi, 


Dear Sir, 

We aro in receipt of your letter of to-day’s date enclosing original letter 
from M. Chinappa Iyer from which we note that ho has transferred to you, 
his contract with Madras Railway for 1,500 sleepers 12 % 12 % 7", for which 
he has contracted with us at Bs. 17o per ton, landed Madras, To this wo 
agree, on condition that you send us by return your cheque for the deposit 
due, Rs. 8,925, all other terms and conditions as mentioned in our various 
letters to M. Chinnappa Iyer. You ask us to allow interest gn the deposit, 
but this is only granted to our two very large contractors, and on account of 
the troubles which M, Chinnappa Iyer has given us over this contract we are 
not disposed to make an exception in his favour. As, however, the contract 
is now transferred to you, as a special case we agree to allow you interest on 
the deposit at the rate of 5°/, per annum, but on the condition only that each 
shipment.of sleepers arriving for you is paid for in full immediately on 
arrival. 

Your faithfully, 
Per pro. Arbuthnot & Co., 
(Bigned) F. 8, Anpurnxor, 
Agents, B.B. T. O. (Litd.) 
36-37, Ungappa Naick Street, 

Madras, 21st June 1905, 

To 

Messrs, Arbuthnot & Oo., 
Agenis, B. B. T, O., Limited, 
Madras. 

Dear Sirs, ; 

“In your letter of the 26th instant you said that the terms and conditions 
are as mentioned in your letters with Mr. M. Chinnapps Iyer, On my enquiry 
he said that the conditions are this (i. e.) the teak sleepers of 750,12" % 12” % 7” 
should be delivered in the month of October and the remainder of 750in 
Maroh next. The same should be taken delivery within a mouth, if it exceeds 
a month, an interest of 9°/, should be charged, The teak sleepers must be 
delivered as per railway specification which was sent to you ky Mr. M. Chin- 
nappa Iyer, an interest of 5°/, must be allowed on deposit money, On these 
conditions I herein enclose you a cheque on Ohartered Bank of India, 
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Australia, and China for Ras, 8,925 (eight thousand nine hundred and twenty- P. C. 
five). An early reply with the receipt is solicited. 


1911 
Iam, Birs, tey 
Yours faithfully, Bousay 
(Signed) Manoamp Kuatuer Smeazt. BURMA 
; Madras, 23rd June 1905. TRAD. CORP. 
Mr. Aga Mahomed Khaleel Shirazi, U. 
36-37, Ungappa Naick Btreet, Aga 
- Madras. Paioun 
Dear Sir, . Lord 
Atkinson, 


We are inreceipi of your letter of 21st instant enclosing a cheque onthe = —— 
Chartered Bank of India, Australia, and China for Rs. 8,925, which has been 
placed to the credit of your account asa deposit against the order of M. 
Chinnapps Iyer (now transferred to you) for 1,500 sleepers 12' % 12" % 7" at 
Rs. 170 per ton landed Madras. 

As regards the terms of delivery M. Chinnappa. Iyer is under a misappre- 
hension. We have never undertaken to deliver 750 sleepers in September 
and 750 in March next, nor could we under any circumstance bind ourselves 
to deliver the sleepers precisely in the months specified by you, We have 
however informed our friends of the delivery which would suit you best, 

As regards other terms, the passing of our friends the Bombay-Burmah 
Trading Corporation, Limited, either at Rangoon or Moulmein (whichever 
port shipment may be made from) is as usual final as regards both measure- 
ment and quality. No exception is ever made to this rule, . .” 

Mr. Arbuthnot’s evidence is in substance to the effect that 
he considered the third paragraph of this letter of the 23rd 
of June a contradiction of the statement contained in the 
letter to which it wasareply as to the obligation to deliver 
sleepers according to the railway specification, but not as a 
contradiction of Iyer’s allegation that the specification had 
been sent to him. The evidence of this gentleman on this 
point cannot be regarded as satisfactory; but having regard to 
the view which their Lordships have taken as to the true 
nature of the implied warranty to be imported into the written 
contract, the point so much discussed is, they think, as already 
stated, irrelevant. There is not and cannot be any pretence 
for the suggestion that the sleepers supplied were in fact 
either in conformity. with the specification, or were reasonably 
fit to be used as sleepers of the specified dimensions by the 
Madras Railway Company. , 

Of the 748 sleepers delivered by the appellants on the 8th 
of September no less than 593 were rejected by that Company, 
and of the 600 delivered on the gth of December 1905 no less 
than 51 3 were rejected, and as to the balance of the 1,500 the 
contract was rescinded by mutual consent. 
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The real defence, therefore, of the appellants is rested upon 
the alleged fact that the sleepers delivered were passed by the 
two expert persons they employed for the purpose in the im- 
partial and honest exercise of their judgment. 

On examining the evidence of these witnesses, James 
McGeorge and William Pyne, however, it clearly appears that 
they did not correctly appreciate the position in which they 
had been placed, or the true’ nature of the task they were 
appointed to perform. They were in truth constituted judges 
or arbitrators to decide upon a matter in which the interests of 
the two contracting parties were in conflict. They were the 
employés of one of these parties. That would render their 
task all the more delicate and difficult, and would make 
it all the more incumbent upon them to take care to avoid 
even the appearance of injustice to the respondent. Well, in 
the first place Mr. George had scarcely had skill and experience 
sufficient for the work he was put todo. And in addition. 
neither he nor his colleague was ever supplied with the 
materials necessary to enable him to do it. He never saw the 
specification “A.” He said he did not think he ever saw a 
“Railway Contract for Sleepers.” Pyne, the other witness, who 
was both skilled and experienced, was left in the same state 
of ignorance as to the contract. He never saw the specifica- 
tion, nor does he appear to have ever been informed what 
were the terms of the respondent’s contract with the appellants. 
At the bottom of page 130 he says, ‘‘ Masters informed me as 
to dimensions and time for delivery. We had logs in stock. 
I had simply to go round and make suitable logs.” At foot of 
page 131 he is reported as having said“ I applied the same 
process of examining them as I did to them in ordinary course 
of business.” And in reply to questions put to him by the 
Chief Justice he further deposed, ‘When I approached in- 
spection I did so from point of view of passing goods in the 
ordinary routine of business as fit to be sent out.” The Chief 
Justice finds that these men acted honestly according to the 
best of their skill and judgment. That may be so, but that is 
not the point. The point is that they never approached the 
question they had to determine, namely, the conformity of the 
goods supplied with the contract under which they were 
supplied. They never applied their minds to this. They 
merely determined that the sleepers were fit to be sent out 
as the manufacture of their employers. There Was not, there- 
fore, any “passing” of the sleepers within the meaning of 
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the contract, and the contention of the appellants on this P. O. 
appeal that there was such a“ passing” in their Lordships’ 4011 
view entirely fails. ~ 

` They accordingly think that the decision appealed. from was Bomsar 
right and that this appeal should be dismissed, and: they will „ Boxaa 


humbly advise His Majesty accordingly. RRND oe 
The appellants must pay the costs of the appeal. AGA 
Appeal dismissed, ji 
Solicitors for the appellants: Budd, Johnson and Jecks. Pr 


Attorney for the respondent: Douglas Grant. = 


[On appeal from the High Court of Judicature at Fort William in Bengal.| 
Present : 


LORD MACNAGHTEN, LORD SHAW, LORD MERSEY AND 
Mr. AMEER ALI. 


°” THAKUR RANG LAL SINGH 
0. 4 1911 
MAHARAJA SIR RAVANESHWAR PERSHAD SINGH.* July 27. 


Civil Procedure Code (Act XIV of 1882), Secs. 287, 291 and 311,—Sale in eweou~ 
tion of a decree—Proclamation—Irregularity—Subsiantial injury, 


In the proclamation, which was ordered to issue fixing the 13th July 
for the sale of certain landed property in execution of a mortgage decree, 
it was notified that in the absence of any order of postponment the sale 
would be held at the monthly sale commencing on the 13th July, but 
owing to the absence from the station of the Subordinate Judge, the 
presiding officer, from the 13th to the 16th July, the monthly sales did not 
actually begin until the 17th July and the sale was held on the zoth in the 
course of the monthly sale, The appellants (judgment-debtors) resting 
their case on ss, 287 and 291 of the Civil Procedure Code (Act XIV of 
1882), applied under section 3811 of the Code to set aside the sale. Both 
Courts in India dismissed that application. 

Held, affirming the Courts belaw, that the Subordinate Judge did not 
act in contravention of the provisions of the Civil Procedure Code in bold- 
ing the sale on the zoth of July, and that, assuming even there was any 
irregularity in publishing the sale, no substantial injury had been caused 
thereby to the appellants, 


Tue material facts of the case are set out in their Lord. 
ship} judgment. 
*Reported by J, M. Parikh, Barrister-at-Law, London, 
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The application was made by a petition dated the 13th of 
August 1903 under s.'311 of the Code of Civil Procedure (Act 
XIV of 1882) on the ground of material irregularities in 
publishing and conducting the sale of the property of the . 
judgment-debtors which, it was alleged, was followed by sub- 
stantial injury. It was further contended that the property in 
dispute was a ghatwali tenure and was therefore not liable to 
sale under the law. 

In reply to the petition of the judgment-debtors, the auction 
purchaser at the sale, the present respondent put in a petition 
of objection dated the 11th of April 1904 in which he asserted 
that there was no irregularity in publishing or conducting the 
sale; that an adequate price was obtained for the property at 
the sale and that the contention that it was not transferable 
by reason of its being a ghatwali tenure of a particular class 
was entirely wrong. 

The Subordinate Judge dismissed the application, and ti 
High Court dismissed an appeal against that decision. 


Sir H. Erle Richards K. C. and A. M. Dunne, for the 
appellants, referred to the Code of Civil Procedure (Act XIV of 
1882), ss. 286, 287, 291, and 311, and Civil Procedure in British 
India, by Woodroffe and Ameer Ali(1908), p. 949, and submitt- 
ed that proclamation of the time and’ place of sale and the 
holding of the sale at such time and place were conditions 
precedent to the sale being a sale under the Code. The sale, 
here, ought to have been held according to the proclamation 
issued on July 13, but it was held on July 20, without further 
proclamation, and all proceedings relating to the saleand the 
sale itself were illegal and void: Basharutulla v. Uma Churn 
Didi (2). 

If the sale was not illegal, it was, at any rate, irregular and 
the evidence established that appellants sustained substantial 
damage. It should, therefore, be set aside. 

De Gruyther K. C. and G. E. A. Ross, for the respondents, 
were not heard. , 

The judgment of their Lordships was delivered by 


MR. AMEER ALI.—This is an appeal from a judgment and 
decree of the High Court of Bengal which affirmed the Order 
of the Subordinate Judge of Monghyr dismissing the applica- 
tion of the judgment debtors, appellants, under, „5 31I of the 





(1) (1889) I, L, R, 16 Onl. 794, 
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Civil Procedure Code (Act XIV of 1882) to set aside a sale of 
certain landed property in execution of a mortgage decree. 
The grounds on which the sale was impugned in the first 


Court were two-fold, (1) that the property sold was aghatwali ` 


tenure and therefore inalienable; and -(2) that there was 
material irregularity in publishing and conducting the sale 
which resulted in substantial injury to the appellants. 

The first ground appears to have been abandoned in the 
High Court and is not pressed before this, Board. The appell- 
ants now rest their case mainly on the provisions of ss. 287 
and 291 ofthe Code. They urge that on the 16th of May 
1903 the sale was postponed to the 13th of July following and 
a sale proclamation was directed to issue fixing that date for 
sale; that it was not sold onthe 13th, but ona later date, 
without afresh proclamation as required by law, and that 
consequently the sale is null and void, and ought to be set 
aside. An examination, however, of the proceedings culminat- 
ing in the sale, shows that there is no substance in the appell- 
ants’ contention. It is clear from the order-sheet that sale- 
proclamations had issued, at the instance of the appellants, 
not less than six times. On the 30th of March 1903 the sale 
was stayed on their application and a sale-proclamation had 
issued fixing the 11th of May. On this day the appellants 
asked for three days’ grace, which was granted, the property 
being “ kept under hammer.” It was not, however, put up to 
sale until the 16th of May, when it was found that there were 
not sufficient bidders present, and a fresh proclamation was, 
therefore, ordered to issue fixing the 13th of July for the sale. 
In the proclamation it was notified that “in the absence of 
any order of postponement the sale would be held at the 
monthly sale, commencing at 6 o’clock in the morning of the 
13th of July 1903, at Monghyr.” 

The presiding officer was, however, absent from Monghyr 
from the 13th to the 16th of July. On ther7th an application 
was made to him fora postponement, which was rejected. 
The property, however, was not sold until the 2oth. It is 
evident that on the 16th of May the sale was postponed to the 
13th of July, the day on which the monthly sales were to 
commence; those sales did not actually begin until the r7th, 
owing to the absence from the station of the presiding officer, 
and the sale was held on the zoth in the course of the month- 
ly sales. On the facts appearing on the record their Lordships 
think the Subordinate Judge did not act in contravention of 
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P. ©. the provisions of the Civil Procedure Code in holding the sale 
1911 OD the 2oth of July. 

<~ Both the Courts in India have found against the appellants 

Tuaxcr ` on the question of substantial injury. The evidence regarding 

ee the value of the property is meagre and unsatisfactory, and 

v. ` tbeir Lordships are not satisfied that, assuming even there was 

Stn any irregularity in publishing the sale, any substantial injury 

RavanzsH- has been caused thereby to the appellants. 

eae ap On the whole their Lordships are of opinion that the Order 

of the High Court is right, and that this appeal should be 

ur Pica dismissed with costs. And they will humbly advise His 
— Majesty accordingly. 





Appeal dismissed. 


Solicitors for the appellants: T. L. Wilson & Co. 
Solicitors for the rst respondent: Downer and Johnson. 


[Gn appeal from the Courtof the Judicial Commissioner of Oudh.] 
Present : 


Lorp MACNAGHTEN, LORD SHAW, LORD MERSEY 
AND Mr, AMEER ALI. 


1911 MIRZA SADIK HUSAIN 
—w v. 
i MUSAMMAT KANIZ ZOHRA BEGAM.* 


Civil Procedure Code (Act XIV of 1882), 8. 510—Arbitration—Arbitrator’s 
refusal toaccept nomination—Refusal of the party whose arbitrator declined 
to act to suggest another—Power of Court to appoint new arbitrator—Decrea 
under s. 375 of the Civil Procedure Code referring a matter to arlitration— 
Pending suit—Power of Couri when parties agree to submit their case to 
arbitration. 


The Court has power, under s, 510 of the Code of Civil Procedure (Act 
XIV of 1882), to appoint a new arbitrator in the place of another when 
that other refuses to accept nomination, since refusal to accept nomina- 
tion clearly signifies refusal to act. 

Pugardin Ravutan v. Moidinsa Ravutan (1) and Bepin Behari Chowdhry 
v. Annoda Prosad Mullick (2) overruled, 

Parties to an administration suit entered into an agreement or com- 
promise, which went beyond the actual matter of suit between them, and 
the Court, under s. 875 of the Code of Civil Procedure (Act XIV of, 1882), 


(1) (1882) L. L, R. 6 Mad. 414. * Reported by J.-M, Parikh, Bar- 
(2) (2891) E, L. R. 18 Cal, 324. rister-at-Law, London, 
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made a decree in terms of the compromise, which provided that all points 
between the parties therein stated should be settled by arbitration of two 
arbitrators therein named, One of the arbitrators nominated by the re- 
spondents refused to accept his nomination. The Court, then, on the 
application of the respondents who refused to appoint another arbitrator 
on their behalf, took the matter into its own hands under the latter 
part of s. 510 of the Code of Civil Procedure and adjudicated thereon: 

Held, that the decree under s. 375 of the Code was a final decree order- 
ing the agreement and compromise of the parties to be carried into effoct, 
and the Court had discharged itself of the fis between the -parties; that 
there was, therefore, no suit pending, with which the Court could proceed 
under 8. 510 of the Code; that the agreement’ entered upon was some- 
thing different from and went much beyond the suit and.all that the Court 
could do was to take advantage of the sections of the Code which enabl- 
ed it to keep the machinery of arbitration going; that the Court had 
power to appoint another arbitrator and wasin no way precluded from 
making that appointment by the fact that the party whose arbitrator had 
declined to accept nomination refused to assist the Court by suggesting 
another name; and that parties who agreed to set up a tribunal of arbitra- 
tion were not bound to submit the case referred to to another tribunal 
such as a Judge, 


THE, questions to be determined in the present appeal arose 
out of a compromise, settling a suit, between the parties. 

The facts giving rise to the compromise were as follows :— 
One, Mirza Agha Hasan Khan, died on the 27th December, 
1901, leaving him surviving, as heirs, one widow, respondent 
No. 1, one daughter, respondent No. 2, and one son, the 
appellant. According to the Mahomedan law of the Shiah sect, 
to which the deceased belonged, his estate, for the purpose of 
determining the shares inherited by his heirs, was divided into 
twenty-four parts. Of these, respondent No. 1 took 3 parts, 
respondent No, 2, 7 parts, and the appellant 14 parts. 

Disputes arose between the appellant and the two respondents 
as to their shares, and on the 25th April, 1903, the respondents 
filed a suit in the Court of the Subordinate J udge of Lucknow 
claiming administration of the estate of the said Mirza Agha 
Hasan Khan, and on the 31st July, 1903, the appellant filed a 
written statement of defence. On the rst August, 1905, the said 
parties to the said suit entered into a compromise, and it was 
the construction of the following clause that had given rise to 
the present appeal :— 

" Paragraph 10,.The division of the Zemindari property between the parties 
will be effected in this way, that instead of allotting detached portions of 


zerfindari property (in ashare)—some ek-ja (lit,, in one place) zemindari 
proporty situate in one district of us uearly as possible the same value will bo 
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allotted to the share of the plaintiffs, in accordance with the proposal of the 
defendant which will be declared by the 1st September, 1905, but subject to 
this condition, that the plaintiffs would under all circumstances get 6 annas 
8 pies share in Village Dadra, Pargana Partabgarh, District Bara Banki. 

Moulvi Mohamed Nasim and Sheikh Ali Abbas, two pleaders of the Court, 
would ascertain the fact that the property proposed by the defendant is, with 
regard to the plaintiffs’ share, yielding as far us possible oqual profits and is 
ek-jo (situate in one place), that is to say, the share allotted to the plaintiffs 
in each of the villages, as proposed by the defendant, includes the whole of 
the share possessed by the defendant therein, provided the profits arising out 
of that share do not exceed those of the plaintiffs’ share. 

If after examination both the gentlemen should decide that there is some 
defect in the defendants’ proposal as regards the equality of profits and 
situation of the property, they would be authorised to make such proposal 
as they may think proper to remove that defect, and that proposal would be 
final for the parties. 

If Moalvi Mohamed Nasim and Sheikh Ali Abbas differ in their opinions, 
the decision of Syed Nabi-ul-leh, Barrister-at-Law, on the points in which 
they differed would be binding on the parties, 

The defendant would, before 1st October, 1905, deliver to the plaintiffs 
possession over the Zemindari which may fall to tho share of the plaintiffs, and 
the plaintiffs would be entitled to the profita of Kbarif 1319 Fasli. If the 
defeudant fail to deliver over possession, the plaintiffs would Ife entitled to 
obtain possession by getting the decree through Court. 

If by 1st September, 1905, the defendant does not submit his proposal in 
respect of the partition of Zemindari to Moulvi Mohamed Nasim, plaintiffs’ 
pleader, the plaintiffs would be at liberty to apply to the Court to havea 
Commissioner appointed for partition, and according to the partition mado 
by the Commissioner the plaintiffs would be entitled to recover possession 
through Court. : 


On the 2nd August, 1905, a decree was made under ss. 157 
and 375 of the Civil Procedure Code by the Subordinate Judge 
of Lucknow in the terms of the said compromise. The material 
part of the decree is set out in their Lordships’ judgment. 

On the 31st August, 1905, in accordance with the said paragraph 
1o of the compromise, the appellant submitted his proposal 
of the Zemindari property to be allotted to the respondents. 

On the 31st July, 1906, the respondents, as decree-holders, 
presented an application, under s. 244 of the Civil Procedure 
Code, in the District Court of Lucknow, setting out the above- 
mentioned facts and praying that the matter should be referred, 
under ss, 508, 509 and 614 of the Civil Procedure Code, to the 
arbitrators in pursuance of the terms of the said decree. 

On the 17th August, 1906, the District Judge made an order 
of reference to arbitration and appointed Moulvi Mohamed 
Nasim and Sheikh Ali Abbas arbitrators accordingtp the terms 
of the said compromise. 
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On the a2ist August, 1906, Moulvi Mohamed Nasim 
refused to act as arbitrator, whereupon on the 23rd 
August, 1906, the respondents applied to the Court of the 
District Judge of Lucknow praying the said Court to with- 
draw its order of reference and to deal with the matter itself 
or to appoint a Commissionér for the purpose. The appellant 
objected to that course and insisted that the respondents 
should nominate a new arbitrator, which they refused to do. 

On the 28th August, 1906, the District Judge ( the 
respondent having declined to appoint dnother arbitrator), 
made an order that he would scrutinize the list proposed 
by the appellant and decide thereon, this he accordingly did 
and on the 5th September, 1906, passed an order allotting to 
the respondents jointly, seven villages, not the villages propos- 
ed by the appellant. 

Against the said order the appellant appealed to the Court 
of the Judicial Commissioner of Oudh, and the Court 
delivered judgment on the 27 November, 1906, affirming the 
decision of the District Judge. The.Court held that shares 
of the two respondents were under paragraph Io of the 
compromise to be treated as one, that the whole of the com- 
. bined shares was to be in one district, and that part of two of 
the villages which were included in List 3, which under the 
compromise were to be the appellants,’ were rightly allotted. 
A decree was passed affirming the order. 

The appellant, thereupon, appealed to His Majesty in Council. 


De Griwther, K. C., and S. A. Kyffin, for the appellant.— 
In a village there usually are several co-shares and the Court 
cannot partition except under the Oudh Laws Act (XVIII of 
1876). But here there is no question of partition in the ordi- 
nary sense of the word. The partieshavecome to an arrange- 
ment, which should be carried out. The Court had power to 
appoint another arbitrator under s. 510 of the Code of Civil 
Procedure in spite of the respondents’ refusal to nominate one 
when their arbitrator refused to act. Ifan arbitrator refuses 
to accept nomination, such a refusal amounts to a refusal 
to act. It is submitted that the decision in Pugardin 
- v. Moidinsa (u, which is followed in Begin Behari Chowdhry v. 
Annoda Prosad Mullick (2), is erroneous and should not be 
adopted. The District Judge had no power under s. 510 to 
makeea partition. There was no pending suit. The adminis- 
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tration suit came to an end when the Subordinate Judge made 
the decree in terms of the compromise. The matter must be 
settled by arbitration. Reference was also made to ss. 506 
and 508 of the Civil Procedure Code. 


Sir H. Erle Richards, K. C., and B. Dube, for the respon- 
dents.—The decree of the Subordittate Judge was not a final 
decree, but it was a preliminary decree leaving the whole suit 
in the hands of the Court. The suit is, therefore, still pending 
and the whole matter is under the control of the Court. 
Under these circumstances the Court has power under S. 244 
of the Civil Procedure Code to give effect to the compromise. 

[Lorp MacnaGHTEN.—The decree is final. } 

That is not so, as it would require another decree embody- 
ing the award of the arbitrators. One of the arbitrators did 
not accept nomination and the Court had no power to appoint 
another in his place under s. 510 of the Civil Procedure Code 
which empowers the Court to appoint a new arbitrator in 
place of another only when the latter has consented to act as 
an arbitrator, Bepin Behari Chowdhry v. Annodg Prosad Mul- 
lick). The Madras High Court is of the same opinion, Pu- 
gardin v. Moidinsa (Ò. That’ section applies when the 
machinery has broken down, as it has in this case, and the 
Court has power under it to impose new arbitrators where the 
parties fail to appoint them. That was the course taken here 
by the Court, which must be taken to have acted as arbitrator. 

[Lorp MacnaGHTEN.—The Court had no power to super- 

sede arbitration. ] 
_ Reference was made to Ghulam Jilani v. Muhammad Hussan 
(8); Biraj Mohini Dasi v. Srimati Chinta Moni Dasi (4) ; Sada 
Sookh v. Shiva Dyal (5); and the Civil Procedure Code (Act 
XIV of 1882), 88. 213, 375, 392, 396, 506, 523 and 514; Civil 
Procedure Code (Act V of 1908), Sch. 2,s. 5. 

De Gruyiher, K. C., in reply further referred to the Civil 
Procedure Code (Act XIV of 1882), ss. 506, 507, 508, 509, 523, 
524, 525, and 526. 

The judgment of their Lordships was delivered by 


Lorp SHAW.—This appeal is presented from an Order dated 
the 27th November 1906, made by the Court of the Judicial 
Commissioner of Oudh, which affirmed an Order dated the 

(1) (1891) I. L. R. 18 Cal, 324, (4) (1901) 5. C. W. N. 877. . 
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5th September 1906, made by the District Judge of Lucknow. 

It appears that one Mirza Agha Hasan Khan died on the 
27th December r9or. He was survived by a widow, a daughter 
andason. They were heirs of the deceased under the Maho- 
medan law of the Shiah, sect, and the property fell to be 
divided amongst them in certain proportions. Mirza Agha 
Hasan Khan’s property, however, was situated in various 
districts, and while the arithmetical division of the shares fell 
to be determined by law, it was considered by the heirs that 
it would be to their advantage that, instead of a large variety 
of fractional portions of property being taken by each heir in 
subjects situate, it might be, at a considerable distance from 
each other, and arrangement should be carried out by arbitra- 
tors whereby the shares falling to the ladies should be consoli- 
dated in one district, and other arrangements for convenience 
of management entered upon. Accordingly a compromise 
and agreement in this sense was drawn up. 

In April 1903 the respondents had brought a suit claiming 
administration of the estate, and on the rst August r905 the 
compromise was made, and on the following day, namely, 
the 2nd August 1905, the decree which raises the crucial 
question in this case was pronounced by the Subordinate Judge 
of Lucknow, which bore that “It is ordered that in terms of 
the compromise herewith annexed marked ‘A’ 
plaintiffs’ claim be decreed under ss. 157 and 375, Civil Pro- 
cedure Code; and as regards costs, the Court orders that 
parties do bear their own costs.” Section 157 seems to have no 
bearing upon the procedure and to have appeared in the 
judgment by mistake, but s. 375 deals with the matter of 
compromise of suit and provides that “if asuitbe adjusted 
wholly or in part by any lawful agreement or compromise...... 
such agreement, compromise, or satisfaction shall be recorded 
and the Court shall pass a decree in accordance therewith, 
so far as it relates to the suit, and such decree shall be final so 
far as it relates to so much of the subject-matter of the suit as 
is dealt with by the agreement, compromise, or satisfaction.” 

As has been pointed out, the agreement or compromise in 
this case went by its nature beyond the actual matter of suit 
between the parties. But itis also clear that the decree thus, 
so to speak, ratifying the compromise, was a final decree. 
The Court has discharged itself of the Zis between the parties, 
and by theirOwn agreement thus ratified the settlement of the 
points upon which they had agreed fell to be made by the 
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P. ©. tribunal:of arbitration to which the parties had consigned it. 
1911 By the agreement two arbitrators were appointed to settle, 
~~ allocate, &c. the respective rights of parties. One of these, 

Mirza for reasons which need not be entered upon (he was the Advo- 
Savik cate for the respondents), refused to act as arbitrator. There- 

ae upon the respondents, on the 23rd *August 1906, presented a 

Musanuar Petition in the Court of the District Judge, narrating this fact 

Kay and averring that “ owing to his refusal to act, it has become 

Zours necessary that the honourable Court should itself examine the 

Huga schedule and bring It in conformity with the terms of the 

Lord Shaw. compromise, or, failing that, it should appoint a commissioner 
~~ and direct,” &c. The respondents declined to nominate 
another arbitrator on their behalf; and, in fact, it seems clear 
that they held, not only that this declinature was within their 
tights, but that it was also not in the power of the Court to 
nominate another arbitrator to supply the gap which had been 
caused by the declinature. The Court accordingly was asked 
to take the matter into its own hands. Before seeing how 
the Civil Procedure Code and the Indian decisiqns bear upon 
the point, it may be added that the District Judge acceded to 
the view presented and to all intents and purposes superseded 
the arbitration and entered upon the scrutiny of the lists of 
properties and the determination of the allocation—in short, 
performed the duties of the tribunal of arbitration as if the 
agreement or compromise had authorised that procedure. 
This was confirmed in the Court of the Judicial Commissioner 
of Oudh by the Order appealed from. 

By s. 510 of the Code of Civil Procedure, 1882 (Act XIV), 
it is provided that “ if the arbitrator, or, where there are more 
arbitrators than one, any of the arbitrators . . . . dies, or 
refuses or neglects or becomes incapable to act 
the Court may in its discretion. . . . appoint a new 
arbitrator. . . . or make an order superseding the arbitra- 
tion, and in such case shall proceed with the suit.” What had 
happened in the present case was that after the arbitrator had 
been appointed he refused to accept office as such, or to act. 
It appears, however, that the Courts in India have construed 
this section of tlie Code as meaning that the section can only 
apply if the arbitrator who refuses had accepted office before 
refusing. These decisions are, Pugardin Ravutan v. Moidinsa 
Ravutan(), aud Bepin Behari Chowdhry v. Annoda Prosad 
Mullick (2). In both of these cases it was held that the Court 


(1) (2882) I. L, R, 6 Mad, 414, (2)(1892) I. L. R. 18 Cal, 324. 
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has power, under s. 510, to appoint a new arbitrator in the 
place of another only when that other had first consented to 
act and thereafter refused or become incapable. In their 
Lordships’ opinion this is not a proper construction of s. 510 
of the Code. It appears.to their Lordships that, when an 
‘arbitrator is nominated by parties, his refusal to act is signified 
as clearly by his refusal to accept nomination as by any other 
course he could pursue. His refusal to act necessarily follows, 
for he has not performed the first action of all, namely, to take 
up the office by signifying his assent to his appointment. Their 
Lordships do not enter at length into the matter as it appears 
that any other construction would open the way to an easy 
defeat of the provisions of the Statute. Nor do their Lordships 
doubt that the decisions referred to proved in the present case 
an embarrassment to the Courts below and have probably 
prevented the District Judge doing what would have supplied 
all that was required, namely, to appoint another arbitrator 
instead of the one who had declined to accept nomination. Had 
that been dohe the tribunal of arbitration would have been set 
up and the proceedings could have gone forward. Furthermore, 
the appointment was in the hands of the District Judge, and he 
was in no way precluded from making it by the fact that the 
party whose arbitrator had declined refused to assist the Court 
by suggesting another name. In their Lordships’ opinion the 
procedure of the Courts below in this particular, and the 
decisions upon which they manifestly proceeded, were er- 
roneous. 

What was done, however, was (apparently under the same 
section which was held to make it incompetent to appoint a 
fresh arbitrator), to adopt the other course of superseding the 
arbitration and entering upon the determination of the matters 
submitted by the agreement. It was this latter which was 
done, and not proceeding with the suit. To “proceed with the 
suit” (to use the language of s. 510) was in this case, in their 
Lordships’ view, impossible. The suit was at an end, and 
something different from and going much beyond the suit had 
been entered upon. The decree of the znd August 1905, was 
nota decree for partition nor for administration. It was 
simply a decree ordering the agreement and compromise of 
parties to be carried into effect, and that decree was final. 
It put an end to the suit, and that was the very object of 
the compromise. The alternative in s. 510 is impossible, 
because there is no suit now pending with which the Court 
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can proceed. All that the Courts in India could do was 
to take advantage of the sections of the Code which enabled 
them to keep the machinery of arbitration going. This could 
have been done, and, had it not been for the decisions cited 
would in all probability have been, done, by simply naming a 
fresh arbitrator. Parties who agree to set up a tribunal of 
arbitration are not bound to submit the case referred to to 
another tribunal, such as a District or other Judge. It may be 
regretted that the supersession of the arbitration and the in- 
terposition of the judge himself to settle the points referred to 
arbitrators should not have been assented to. But the objec- 
tion which has been’ taken—that the rights having been re- 
mitted to one tribunal have been settled by another—is, in 
their Lordships’ opinion, a fatal objection. 

Their Lordships will accordingly humbly advise His Majesty 
that the appeal be allowed and the decrees of the Courts below 
reversed with costs. The respondent, Kaniz Zohra Begam, 
must pay the costs of the appeal. 


Appeal allowed. 


Solicitors for the appellant: Watkins and Hunter. 
Solicitors for the respondent: Barrow, Rogers and Nevwill, 
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APPEAL FROM ORIGINAL CIVIL. 
Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Batchelor. 


THE PANJAB NATIONAL BANK LIMITED 
v. 
THE MERCANTILE BANK OF INDIA LIMITED. * 





Banker und Customer—Draft—Presentation of forged draft for payiment— 
Banker paying the drafl—K oryery committed owing to customer's negligence— 
Banker's negligence in acceptiny forged draft—Liability of Banker. 


The plaintiffs, a banking company carrying on business in various 
places in Northern India, opened in November 1904, a current account 
with the defendants, a banking Company in Bombay. It was. agreed 
(ixter alia) that the account could be drawn on by the plaintiffs’ branches 
at Lahore, Amritsar and other places, The plaintiffs sent to the 
defendants a list of officers authorised to sign for the plaintiffs and tho 
specimen of their signatures. The plaintiffs’ branches thenceforward began 
to operate on the account by drawingjorder drafts on forms printed for 
the purpose, In April 1904, M. R., the manager of the Lahore branch, lett 
blank advices and drafts signed by him with the accountant to be filled 
in and issuéd in case of need during his temporary absence. On his 
return, he neglected to recover or destroy the said blank forms, M. R. 
was later on transferred to the Amritsar branch, During this period, 
an employe of the Amritsar branch fraudulently got possession of the 
said blank forms. The word‘Lahore’ which was printed on them was 
replaced by “ Amritsar” in rubber stamp; the year date was altered 
from 4 to 5; the draft was made payable to ‘bearer’ in place of 
“order”; and the manager’s initials below it were forged. The draft form 
was then filled up for Rs. 10,000 in favour of N, a fictitious name. 

. On the and October 1905, the defendants received a letter of advice 


purporting to come from the Amritsar branch of the plaintiffs and to be ` 


signed by the manager and accountant of the branch advising that a draft 
of Rs. 10,000 was drawn by tho said branch in favourof N. On the same 
day, the draft purporting to be signed by the Manager and accountant 
aforesaid and made out in favour of N or bearer was presented to the 
defendants for payment, The defendants paid the amount to the person 
presenting the draft and debited it to the plaintiffs, When the Plaintiffs 
saw the debit in their pase-book on the 17th idem, they made inquiries 
and came to know that both the letter of advice and draft were forgeries, 
This they forthwith communicated to the defendants and informed them 
that they (the plaintiffs) were not liable to be charged with the amount, 
as the defendants were guilty of negligence in making the payment, T'he 
defendants attributed negligence to the plaintiffs, The plaintiffs sued 
to recover the amount from the defendants : 

Held, (1) that the plaintiffs were not estopped from contending that 
the completed draft presented to the defendants was not the draft of the 
plaintitfs, Phd 

* Appeal No. 11 of 1910; Suit No, 828 of 1908, 
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(2) That the negligent act alleged against the plaintiffs was not tho 
proximate cause of the loss. 

"Swan v, North British Australasian Co. (1), followed, 

(3) That the proved facts did not bring the case within the principle 
of estoppel which arose when the maker of a completed instrument 
completed it ina negligent manner and voluntarily parted with it and it 

` was fraudulently altered by the person to whom it was handed. 

(4) That the signing of a paper in blank and its delivery to an agoul 
with instructions to fill it in and negotiate it under certain specified condi- 
tions would not estop the signer from repudiating liability if the agent 
in the absence of the specified conditions fraudulently filled it and nego- 
tiated it. à 

Baxendale v. Bennett (2) and Smith v. Prosser(3), followed, 


Surr to recover a sum of money. 

The plaintiffs, the Panjab National Bank Company Limited: 
were a banking company having their head office in Lahore 
and branches at Amritsar, Mooltan and other places. They 
opened, in November, 1904, a current account with the de- 
fendants, the Mercantile Bank of India Limited, at Bombay, 
and it was agreed (inter alia) that the plaintiffs and their 
branches at Karachi, Amritsar, Ferozepur, Rawalpindi, Pe- 
shawar and Ooty should draw upon the said account. The 
usual book was issued to the plaintiffs and they forwarded to 
the defendants a list of the officers authorised to sign for 
the plaintiffs. Specimen signatures of such officers, including 
the signature of Madho Ram, the Manager of the Amritsar 
Branch, were in due course forwarded to the defend- 
ants, Thereafter the plaintiffs’ head office and the various 
branches operated upon the current account by drawing 
order drafts on the defendants. Those drafts were signed by 
the manager as well as the accountant of the office of issue. 
They were accompanied by “letters of advice,” which were 
made out by the plaintiffs’ office of issue and sent by them to 
the defendants. 

On the 2nd October, 1905, a* letter of advice” was received 
by the defendants in Bombay purporting to come from the 
Amritsar Branch of the plaintiffs and to be signed by Madho 
Ram and Uttam Chand, the Manager and accountant of the 
said branch, advising that a draft of Rs. 10,000 was drawn by 
the branch in favour of one Nehalchand. On the same day, a 
draft for Rs. 10,000, purporting to be drawn by Madho Ram 
and Uttam Chand, and made out in favour of Nehalchand or 








T (1) (2868) a2 D, J. Bx, 273. (a) [1907] 2 K. B 735.8, 
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bearer, was presented for payment to the defendants who cashed 
the same. The defendants entered the payment in the plain- 
tiffs’ pass-book and sent it to Lahore on the 17th October 1905. 
The plaintiffs thereupon started inquiry and came to know that 
the said letter of advice and draft had not in fact been signed 
and drawn by Madho Ram gnd Uttam Chand but were for. 
geries and.that the name Nehalchand inserted therein was a 
fictitious name. 

The plaintiffs immediately communicated the result of their 
inquiry to the defendants, but they denied their liability for 
the payment. 

On the 29th September 1908, the present suit was filed to 
recover Rs. 10,000, the plaintiffs alleging that the defendants 
acted without proper care and caution and were guilty of 
negligence in making the payment of the sum. 

The defendants contended in their written statement inler alia 
that they believed that both the letter of advice and the draft 
bore genuine signatures, that they were justified in paying the 
draft and in debiting its amount to the plaintiffs, and that even 
if the signatutes on the draft were forged ones and by reason 
thereof the amount was paid by the defendants to a person not 
entitled thereto, the same was wholly due to the negligence 
of the plaintiffs. 

The suit was heard by Russell J., who dismissed the plain- 
tiffs’ claim, on the following grounds — 

“The conclusion I have come to is that Ex. B had been signed in blank by 
Madhoram and used by the forgers for the purpose for which it was used. 
No doubt two men Diwanchand and Ishwardas have been convicted and 


sentenced for forgery of Multan draft as well as Ex, B. But it is obvious 
that the signature and the initials, (other than the initials to the word “‘bearer,’’) 


to Ex. B may be the genuine ones of Madhoram and the rest of the document ` 


a forgery. 

. Supposing my conclusion to be well-founded, how does the matter stand in 
lav? Looking at the duty imposed on a banker to obey the mandate of his 
customer on a docunient such as the one in question there is,if I may so 
express it, a correlative duty whereby a customer may be told sic utere manu 
tua ut alienum non ledas, and when Madhoram signed papers of the Bank 
whioh though not perhaps filled in in any particular were really bank drafts he 
was acting inguch a way as to injure the banker who honoured the draft when 


- filled in. Mr. Raikes very ingeniously argued that the draft though signed 


by Madhoram had no drawee or payee mentioned in it and therefore could 
uot be described as a cheque but in my opinion that as I show hereafter seems 
bo be against his clients, Putting Madhoram’s name to it enabled any person 
into whose hand j fell to fill in the payce and drawee aud made it a perilous 
thing for him fo do, This scoms to me to distinguish the present case from 
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Soholfield v. Londesborough (1) and Colonial Bank of :lustralasia v. Marshall (2), 
for in those cases the instruments when drawn originally were complete and the 
subsequent additions unauthorised, whereas here the document was one which 
could be and was completed to the damnification of the defendants’ bank, 
The principles applicable to the present case are those stated by Lord 
Halsbury in The Bank of England v. Vagliano Brothers (3). Now apart from 
the particular machinery by which this trangaction was effevted, it will not be 
denied that a principal who has misled his agent into doing something on his 
behalf which the agent has honestly done, would not bo entitled lo claim 
against the agent in respoct of the act so dono; and upon this branch of the 
case the question is whether the agent was misled into doing the act by tho 
default of the principal: see Ireland v. Livinyston (4). That principle 
seems to me to be directly applicable to the present case, for here the agont 
was misled into paying the draft by the default of the principal in drawing it 
in blank. But here I hold that the plaintiffs’ agent by voluntary act of 
his own in signing blank document gave credit and the certification of its 
genuineness when filled up. Here the very thing which the defendants did wus 
induced by the default of the plaintiffs’ agent, and it will be noticed that Lord 
Halsbury says that he designedly avoided calling these documents bills 
of exchange because they were nothing of the sort, but if they had got into 
the hands of un innocent owner of value without notice Vagliano would have 
undoubtedly been responsible for them for ho had given them a genuine- 
ness as against himself by accepting them, So hore Madhoram gave Exhibil 
B genuineness as against the plaintiffs by his signature thereto, Again, 
Lord Macnaghten, at page 159, saya: “If A employs B on his behalf to deal 
with articles of a certain description in a particular way, and then A, through 
inadvertance or otherwise, introduces among the articles with which B is to 
deal a dangerous counterfeit not distinguishable in appearance from its 
companions, I cannot doubt that A is bound to indemnify B against any logs 
resulting from his dealing with the counterfeit as if it were a genuine article 
within the scope of his employment. And it cannot, I think, make any differ- 
ence that B is bound by the terms of his employment to bear every risk 
incident to his dealing with the genuine article.’ In the present case 
Madhoram introduced amongst the drafts with which the defendants had to deal 
a document dangerous to the defendants because the body of it could be 
filled in above his genuine signature to their detriment. 

After having referred to all the cases which were mentioned to me I am 
of opinion that this statement in Hart on Banking, 2nd Edition, page 292, is 
correct, where he says: “ As between a customer aod his banker who ig his 
mandatory, a duty on the part of the customer arises directly out of con- 
tractual relations subsisting between them to take care that any cheque which 
he should buy he is not in sucha form as to offer facilities for an alteration 
which would mislead the banker if reasonably vigilant.” Substitute for the 
words “ for an alteration’? the words “ for being filled up” and you have the 
present case. Mr. Raikes argued that Young v. Grote (5) bad been overruled 
by reason of the decisions in Soholield v. Londesborough (6) and Colonial Bank 
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of Australasia v. Marshall (3) and roferred to a passage in tho Laws of 
England to that effect butin Hart on Banking, 2nd edition, Young v, Grote (1) 
is certainly not troated as overruled, and however much it may havo been 
criticised I do not feel justified in saying that it has been overruled. And 
moreover if appears to me that there must bea distinction between drawing an 
instrament in blank and putting your signature to a document which is cap- 
able of being converted into aninstrument, Madhoram when he signed Exhibit 
B on the plaintiffs’ paper must have known that he was authorising any person 
into whose hands that paper came to fill it up so as to make it an instrument, 
In Young v, Grote(1), Scholfield v. Londesborough(2) and Colonial Bonk v. iar- 
shall (3), the documents were instruments when they leftthe hands of the drawer 
or acceptor and he need not, it may be, have been obliged to take precautions 
against any alteration of the instrument he had prepared (of course in Young 
v. Grote the husband was held liable because he entrusted blank cheques to his 
wife) and this 1s what I think the remarks of Lindley L. J,in Adelphi Bank 
v. Edwards, quoted in Scholfield’s case at page 514, must be limited to 
when he says, " We cannot say there was negligence here, unless we go the 
whole length of saying that it is negligence to sign a negotiable instrument so 
that somebody else can temper with it. I cannot go that length, Ithink it 
would be wrong.” That it seems to me is a very different thing from saying 
that it is negligence to sign a document which somebody else may convert 
into a negotialfle instrument for the honouring of which the banker is to be 
held liable, So again when Rowen L. J. said in Le Lievre v. Gould(4): “The 
law of England . . . . does not consider that what a man writes on 
paper is like a gun or other dangerous instrument, and, unless he intended to 
deceive, the law does not, in the abscence of contract, hold bim responsible for 
drawing his certificate carelessly,” He is there alluding to the drawing of an 
instrument not to the drawing of a document which somebody else is by the 
form of it and in consequence of the signature capable of converting into an 
instrument, Madhoram by signing his name to a blank bank-form enabled 
any person into whose hands it fell to make it a gun with which to shoot the 
defendants’ bank, Again in the Colonial Bank case the Privy Council at page 567 
in discussing Scholjield’s case say: “It was recognised that there is or may bea 
duty on the part of the drawer of a cheque towardshis banker which does not 
exist on the part of the acceptor of a bill towards the holder, It was recog- 
nised that ‘ifthe . . . . customer by any actof his has induced the 
banker to act upon the document by his act, or neglect of some act usual in 
the course of dealing between them, it is quite intelligible that he should not 
be permitted to set up his own act or neglect to the prejudice ot the banker 
whom he has thus misled, or by neglect permitted to be misled,’ ” 

‘fo my mind the act usual inthe course of dealing between the plaintiffs 
and defendants which Madhoram neglected was to fill up drafts in the usual way. 
The act of commission on the part of Madhoram was to sign his name upon the 
bank’s paper which any person could fill up for anyamoant, I can imagine that 
bankers in the City of London would get a shock if they were told that they 
were to be held liable on drafts signed wholly in blank by country-managers, 
and filled upfraudulently, 

I, “therefore,scome to the conclusion that the plaintiffs have failed to dis- 

(2) (1827) 4 Bing. 253, (3) [1906] A. O. 559, 

(2) [2896] A.C, 514. (4) [1893] 1 Q. B, 491, 502, 


839 
0. C. J, 


1911 
Ney 
PANJAB 
NATIONAL 
Bayx 
v. 
MERCAN- 
TILE 
BANK oF 
Inpta 


a 


840 THE BOMBAY LAW REPORTER. [VOL. XIII. 


O. ©. J, charge the onus which lay npon them of proving that Lho signaturo of Madhoram 
to Exhibit B is a forgery.” 
1911 


eee The plaintiffs appealed. 


PansaBe—- Raikes, with /nverarity, for the appellants. 


a ei Sirangman (Advocate General), with Lowndes, for the 


v. respondents. 
MEROAN- : 
TILE Scott C, J.—The plaintiffs are a limited company carrying 


ee on business as bankers in various places in Northern India and 
«having its principal office at Lahore. The defendants carry on 
business as bankers in Bombay. 

In the month of November 1904 the manager of the plaintiffs’ 
head office at Lahore made arrangements for the transfer to 
the defendants’ Bank of the plaintiffs’ balance with the Charter- 
ed Bank of India'to be credited to the account of the plaintiffs 
with the defendants and to be drawn on by the plaintiffs’ 
branches at Lahore, Karachi, Amritsar, Ferozepore, Rawalpindi, 
Peshawar and Ooty. At this time the Amritsar branch alone 
of the plaintiffs’ offices had already a current deposit account 
with the defendants and it was arranged that the amount due 
at the foot of that account should be transferred to the general 
account opened in favour of the plaintiffs, so that there should 
be only one account of the plaintiffs’ Bank with the defendants. 

The plaintiffs used to supply to their various branches, books 
containing engraved forms of drafts -with counterfoils for 
the same, similar to those contained in the book Ex. G. The 
forms were all engraved as dated from Lahore, and it was the 
practice in branch offices when issuing drafts to strike out the , 
word “ Lahore” and substitute with a rubber stamp the name 
of the place inwhich the branch office was situate and the names of 
the drawees were filled in the drafts as the occasion might require. 

In the month of May 1905, correspondence commenced 
between the defendants and the plaintiffs regarding the endorse. 
ments upon“ Order Cheques” drawn by the plaintiffs on 
the defendants. The defendants complained that Order 
Cheques frequently came from the plaintiffs and their branches 
with endorsements in various languages unknown, and therefore 
asked for a letter of indemnity holding them free from all 
responsibility in the event of passing such cheques without any 
regular endorsements. 

On the 6th of June 1905, the defendants gave notice that un- 
less a letter of indemnity was returned duly signed; they would 
refuse al] cheques endorsed in languages unknown to them. 
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In consequence of this decision, various cheques of the 
plaintiffs’ branches were dishonoured by the defendants and 
eventually on the 6th of October 1905 the plaintiffs gave the 
indemnity required by the defendants, undertaking to hold 
them harmless from all consequences with respect to Order 
Cheques wrongly endorsed in languages unknown to the de- 
fendants, in consideration of the defendants allowing the 
plaintiffs and all their branches to draw Order Cheques. 

On an examination of their pass book relating to their ac- 
count with the defendants on or about the r7th of October 1905, 
the plaintiffs discovered that they had been debited by the 
defendants with a sum of Rs. 10,000 paid by the defendants 
on the 2nd of October as being the amount of Amritsar draft 
No. 16 of 1905. The Amritsar manager of the plaintiffs named 
Madho Ram on being communicated ‘with, stated that no such 
draft had been issued from his branch. Correspondence then 
ensued, as a result of which the draft No. 16 and an advice 
note purporting to relate thereto were sent to Lahore for 
inspection hy the plaintiffs. The plaintiffs then wrote a letter, 
dated the end of December 1905, in which they stated that 
Madho Ram, the manager of the Amritsar Branch, did not 
admit that the documents in question bore his signature and 
that it had been discovered in the course of an enquiry into 
another case of fraud committed at Multan that Madho Ram 
having gone on leave had left some blank advices and drafts 
duly signed with the accountant who made them over to the 
daftari and that the manager on his return was told that the 
blank advices had been destroyed. 

On the gth of February 1906, inacknowledging the correctness 
of the balance of their current account as advised by the defen- 
dants, the plaintiffs added a note to the admission in the follow- 
ing terms, “Subject to our claim as to the draft of Rs. 10,000 
cashed fraudulently on the 2ndof October 1905 which is under 
Police investigation,” and on the rst of March 1906 they in- 
formed the defendants’ Bank that they were unable to sign any 
acknowledgement of the balance without this qualification. 

On the 29th of September 1908, the plaintiffs filed this suit 
against the defendants claiming payment of the sum of Rs, 
10,000 with interest on the ground that their current account 
had been improperly debited with that sum. The suit is thus 
for money had and received by the defendants for the use of 
thé plaintiffs. 

The defendants rely upon the signatures purporting to be 
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O. ©. J. those of Madho Ram, the Amritsar manager, appearing upon 
1911 the draft for Rs. 10,000, Ex. B, and upon the advice note, 
~~ Ex. A. The signatures admittedly bear an extraordinary 

Panzan resemblance to the genuine signatures of Madho Ram and he 

Natioval has himself admitted that he would have been deceived by 


il them. I also infer from the correspondence already referred 
Mugcax- to that the plaintiffs themselves were doubtful whether the 


tus documents in question were not signed by Madho Ram. The 
Baxx OF jearned Judge in the Court below has held that the draft Ex. 
Iso ë B was signed by Madho Ram on the occasion of one of his de- 
Scott C. J. partures from Amritsar during the period of his managership 
—— there and that the draft had subsequently been ‘filled in by 
forgers, the forgers being, in his opinion, two men Devanchand 
and Ishwardas who were committed and sentenced for forgery 
of another draft of the plaintiffs’ Bank. The learned Judge 
being of opinion that the plaintiffs had been guilty of negli- 
gence in the discharge of their duty to the defendants which 
arose out of the relation of banker and customer, passed a 

decree in favour of the defendants dismissing the suit. 

Neither the pleadings nor the issues directly raige the ques- 
tion of negligence in respect of a blank draft bearing a genuine 
signature but both in the lower and in this Court much of the 
evidence and arguments were devoted to this question. 

I am of opinion that the learned Judge came to the right 
conclusion in holding that the signature upon the draft Ex. B 
was the genuine signature of Madho Ram, for the considera- 
tions, to which the plaintiffs’ expert Mr. Hardless has called 
attention, do not raise any serious doubt in my mind upon the 
point. The fact, however, that the genuine signature of 
Madho Ram appears upon a draft which ea Aypothesi was blank 
at the time the signature was affixed, is not, I think, for rea- 
sons which I will state later on, sufficient of itselfto prejudice 
the plaintiffs’ claim. We must be convinced that there was 
some negligence on the part of their servants which was the 
proximate cause of the cashing of the draft by the defendants. 

It is, therefore, necessary to scrutinize the evidence in order 
to try and arrive at some certain conclusion as to when Ex. 
B was signed by Madho Ram. It isadmitted that the draft is 
made out upon one of the plaintiffs’ draft forms. A compari- 
sion however of Ex. B with the counterfoils in the books of 
forms in use consecutively from 1903 to 1906 at the Amritsar 
branch, and with such of the drafts appertaining thereto as have 
been produced convinces me that Ex. B did nof*come from 
one of those books, 
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Madho Ram states that he has been in the plaintiffs’ service 
for eight years altogether and that he has been the manager 
at Amritsar since the 24th of April 1904. 

We find that from the 7th of May in that year up to October 
1905 he has initialled almost all the counterfoils of drafts issued 
from the Amritsar brancli with the initials “M. R. M.C.” 
Hestates that before he wentto Amritsar, he had occasionally 
acted as manager at Lahore, when the Lahore manager was 
ill; that on one occasion he was the manager for one and half 
months in 1903 or 1904 and that once or twice he signed the 
Bank’s drafts in blank at Lahore when he was acting as mana- 
ger and had to go to Court. 

We have, therefore, examined the counterfoils of the only 
Lahore draft form book which has been produced, namely, 
Ex. No. 14, for the purpose of seeing whether it throws any 
light on the question which we have to determine. The 
counterfoils in that book show that every counterfoil existing 
from the 19th of March to the 21st of April 1904 is initialled 
by Madho „Ram, except in the case of a counterfoil bearing 
date the 30th of March. An examination of that book also 
discloses the fact that a counterfoil ofa draft has been torn 
out from a place between the counterfoils dated the 15th of 
April andthe 16th of April 1904, and Ex. Bis found to be of 
the same quality of paper as the counterfoils in that book and 
to fit exactly on to those counterfoils not only in respect of 
the width of the paper but also in the matter of ornamental 
scroll work. This is the only case we have been able to find 
of a counterfoil which has been torn out during a period when 
Madho Ram was initialing the counterfoils in the books produced. 

I will now consider whether there is any other reason for 
supposing that the draft, Ex. B, may have been signed by 
Madho Ram at Lahore. In the first place it is to be noted 
that the ink of the signature is very faint, much fainter than 
the ink of the other manuscript portions of the draft. This 
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would be consistent with the theory that Madho Ram’s sign- - 


ature was affixed early in 1904, while the fraudulent filling in 
ofthe other portions of the draft was not effected until the 
latter part of 1905. Itis also to be noted that the year date 
on Ex. Bis indicated by a “5” which has obviously been 
altered from some other figure by a person who was anxious 
to destroy all evidence of the original figure. This wouid 
indiéate that the original year date was not inserted in 1905. 
In this connection it is also to be noticed that on the counter- 


844 
O. C. J. 
1911 


-v 
PANJAB 
NATIONAL 
BANK 
v, 

MERCAN- 
TILE 
BANK OF 
Txoria 


Scott C. J. 


THE BOMBAY LAW REPORTER [vot. Xii. 


foils contained in the book, Ex. No. 14, during the period 
when Madho Ram was initialling the counterfoils, (for 
example, on the counterfoil of the 16th of April 1904), the 
figure 4 is written in such a way as to suggest the possibility 
of its alteration into a 5 by a thickening of the lines and the 
addition of a tail similar to that in the 5 which we find in Ex. 
B. This suggests the inference that Madho Ram, at the time 
of affixing his signature in blank, took the precaution of add- 
ing the year date. 

Another material Tact in this connection is that it is proved 
that the fraudulent endorsement upon Ex. B in the name ofan 
unknown person Nihalchand is in the handwriting of Diwan- 
chand who was a clerk in the plaintiffs’ Bank at Lahore at the 
time when Madho Ram was engaged there as an accountant 
and who subsequently became an accountant in the Multan 
branch of the plaintiffs’ Bank and was convicted of forgery in 
respect ofa draft drawn upon the Multan branch dated the 
25th of October 1905 and purporting to be signed by Madho 
Ram. There is no doubt cogent evidence that Ex. B was 
prepared for issue by some person or persons who had know- 
ledge of the transactions of the Amritsar branch, for it bears 
the serial No. 16 of 1905 which is the proper serial number 
according to the Amritsar Draft Issue Register for a draft 
drawn upon the defendants on the 29th of September 1905; it 
is also stamped with a rubber stamp “ Amritsar” which must 
have been provided by some one who had access to the stamps 
used at that branch. The conclusion, however, that employees 
of the Lahore and Amritsar branches were conspiring together, 
raises no difficulty, for, as is well known, Amritsar is but ata 
short distance {rom Lahore and within easy reach by train. 

Iam satisfied that the draft Ex. B was never prepared for 
issue by Madho Ram, because I think it is quite clear that the 
initials appearing, in various places upon that draft are for- 
geries. We have some hundreds of Madho Ram’s genuine ini- 
tials for comparison and we have noticed no case but one in 
which his initials do not conclude with a continuing back stroke 
or flourish which the writer of the initials upon Ex. B has failed 
to reproduce successfully. Ifthe draft form had been signed for 
issue from Lahore in April 1904 there would be no alterations 
which would require initialling, The falsity of the initials, 
therefore, supports the conclusion that the form B was signed 
at Lahore before 1905. . ° 

I also think that it is safe to conclude that the draft was; 
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prepared forissue at a time when it was known to the servants O. C. J. 
of the plaintiffs that the defendants had refused to honour 1911 
any order draft with an endorsement ina language unknown =~ 
to them unless they received a general indemnity in respect Pansan 
of such drafts from the plaintiffs. That indemnity, as we U 
have seen, was not given until the 6th of October. I, therefore, o. 
infer that Ex. B was prepared for issue some time between Mugcan 
May and October 1905, while the correspondence upon the _ TILE 
subject of endorsements on order drafts was proceeding. era 

I now turn to the question of thé genuineness of the advice — 

note Ex. A upon which the defendants rely. Scott C. J. 

It is in the following form: 
Advice of drafts drawn by the Panjab National Bank, Limited, 
Answered, 
Received, 
on the 
Mercantile Bank of India, Limited, Bombay. 
No, , Date. In favour of Amount, Romarks, 
1905 
16/1905, Sept. 29 | Lala Nehal Chand 10,000 | On demand 
Rupees ten thousa'nd only. 
Pd, 2-10-05, 
Note. 
This draft | has |been drawn payable to “bearjer °” which ploajse 
pay accordingly, 
Panjab National Bank Ltd., Amritsar, ) 
. The 29th.day of Beptember 1905, j 
° Urras Cmax, K, Manno Ran, M,C. 


Accountant. AManuyer, 
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On its face itisa representation that draft No. 16 of the 
29th September 1905 has been drawn by the plaintiffs on the 
defendants and should be paid. The signature of Madho Ram 
appearing upon it is admitted to be remarkably like his true 
signature. We have compared it with a very large number 
of his admitted signatures and except for the absence of the 
usual concluding back flourish we can detect no point in which 
it is not exactly similar to many of his other signatures. The 
concluding back flourish is so characteristic that a forger could 
not omit it; for example, in the initials on Exhibit B we 
have several lame attempts to imitate it. We have discovered 
in the draft register p.13 (Ex. 4) an instance in which the 
concluding ‘C’ wants the flourish and presents an appearance 
exactly similar to the concluding ‘C’ of Madho Ram’s signature 
on Ex. A. In the absence then of any mark of a certain 
differentiation and in view of the admissions of Madho Ram, 
the evidence of the defendants’ witnesses and the clumsiness 
of the forgery of Uttamchand’s name in Ex. A and of the 
initials in Ex. B the conclusion of the Court is that Madho 
Ram did put his signature to the paper Ex. A. : 

The next question is, when did he put his signature on that 
paper? 

It is clearly established that when Madho Ram signed draft 
forms in blank he would have to sign also blank letters of 
advice as the letter of advice always goes out with the draft. 
Anandrao Ganpatrao, the defendants’ ledger clerk, illustrates 
the importance of this practice in describing the procedure 
when Ex. B was presented at the defendants’ Bank. He says: 

“Tn ordinary course it would be brought to mo before it was paid. My 
duty was to sec the signatures and compare them with the specimen signatures 
on our office record. I put thedraft in my ledgor and onter the folio; ther 
L sco if we hace yot advice from the Panjab Bank,” 

It is, I think, established that Ex. A is not one ofthe blank 
advice-notes signed by Madho Ram when he went on leave 
early in October 1905. He says he signed them at the last 
moment and was working in office till the 3rd October. The 
latter statement is proved from the plaintiffs’ books. The draft 
Ex. B wascashed by the plaintiffs in Bombay onthe 2nd Octo- 
ber and they had already received the advice-note Ex. A. I infer 
therefrom that it was filled in and posted in the Panjab prior to 
the rst of October. The witness Uttamchand, who was the 
plaintiffs’ accountant at Amritsar in September‘and October 
1905 and has been dismissed from their service, states that ` 


| 
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when Madho Ram went on leave in October 1905 he left with 
him four drafts in a book which were signed in blank. Besides 
drafts he also left four advice forms which he had signed. 
None of the drafts were used during his absence. When he return- 
ed heasked if they had been used. Uttamchand said, not any and 
handed back the drafts. Madho Ram also asked for the letters 
of advice and Uttamchand said they had been destroyed. This 
confirms the statement of Madho Ram that he inquired for 
the advice notes but was told by his subordinates they had 
been destroyed. He says his practice Was always to ask 
for the blank advice notes and drafts on his return from a 
temporary absence. l 

I have already indicated my opinion that he did not recover 
a blank draft form signed by him at Lahore in April 1904. He 
may have omitted to do so on account of his impending de- 
parture for Amritsar in that month to take up the office of 
manager there. It is equally probable that he omitted to 
recover the advice note which must according to the usual 
practice have been signed in blank to meet the occasion of his 
temporary absence in April. This appears to me the most 
probable explanation of the existence of A and Bina blank 
state except for Madho Ram’s signatures and capable of being 
abstracted and used by fraudulent persons. Uttamchand has 
shown that the fraudulent completion of Exs. A and B may 
have been effected at the Lahore office. Employees in the 
Lahore office would know the number of the last preceding 
Amritsar draft on the defendants’ bank and would know per- 
haps better than those in Amritsar the position which the 
question of Order drafts on the defendants likely to bear 
vernacular endorsements had arrived at at the end of Septem- 
ber 1905. 

To summarise my conclusions of fact, I find that Ex. B 
was not signed by Madho Ram, when he was the manager 
at Amritsar but that it and probably the advice note 
Ex. A were signed by him at some earlier date than the 24th 
of April 1904, when he took up the position of manager at 
Amritsar; that Exhibits A and B were probably signed on 
or about the 15th of April 1904 when he was employed in the 
Bank at Lahore (Ex. B being dated 1904) and left at the Bank 
to be filled in and issued by his subordinates in case of need 
during his temporary absence; that it was fraudulently filled 
in by Divanchand, possibly in concert with servants of the 
Bank at Lahore and Amritsar; that the signed draft form must 
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O. 0. J. have come into the possession of Divanchand by theft or fraud 
1911 22d that Madho Ram never gave any authority to any one to 
—~ prepare the blank form signed by him for issue as a draft of 

Paxsa the Amritsar branch or of the year 1905. 

Meee I will now consider whether upon the facts found the plain- 
E tiffs are estopped from contending that the completed draft 

Munoax- presented to the defendants was not the draft of the plaintiffs. 

ee In deciding the case we must apply the law contained in s. 115 
Inpta Of the Indian Evidence Act with the aid of such English cases 

Meee as are not inconsistent with it. Have then the plaintiffs 

Scott iC. J. through their agent Madho Ram by declaration act or omission 
intentionally caused or permitted the defendants to believe 
that a draft in terms of Ext. B had been drawn by Madho 
Ram on the defendants. 

I do not think in view of the evidence that the draft 
forms when signed in blank were left with the accountant 
under lock and key and that Madho Ramas a rule asked for 
the documents which had been signed in blank on his return to 
duty and in the absence of any suggestion that any similar 
case of fraud had occurred in connection with such documents 
prior to September 1905, that the plaintiffs can be held to have 
authorised any negligence in practice which was likely to 
result in a fraud such as has occurred. , 

It was not incumbent upon the plaintiffs or Madho Ram as 
their agent to contemplate the perpetration of such a fraud or 
to guard against it. As observed by Bovill C. J. in Societe 
Generale v. The Metropolitan Bank(Q),— 

“Persons aro not supposed to commit forgery and the protection against 
such a crime is the law of the land, not the vigilance of parties in exclading all 
possibility of committing it.” 

The learned Judge in the lower Court held that the prin- 
ciples applicable to the present case are those stated by Lord 
Halsbury in The Bank of England v. Vagliano(2), viz., that a 
principal who has misled his agent into doing something on 
his behalf which the agent has honestly done would not 
be entitled to claim against the agent in respect of. the 
act so done. In Vagliano’s case, the Bank of England 
were agents who had, by special agreement, undertaken 
the duty of paying their principal’s acceptances, and the 
acceptances by Vagliano introduced fraudulent counterfeits 
for payment which Vagliano ought to have detected. ‘There 


(2) (1878) 27 L, T. 849, " (2) [1891] A. C, 114. 
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was, therefore, negligence in the transaction itself which was 
the proximate cause of the loss; there was an intention in 
Vagliano to induce the belief and action of the Bank with 
tegard to those very documents. In the present case the facts 
do not show that the negligent act alleged was the proximate 
cause ofthe loss. The act of Madho Ram in signing a blank 
form with intent that it might be used in case of need for a 
Lahore draft upon any of those who, in April 1904, were bound 
to honour the plaintiffs’ Lahore drafts, does not disclose any 
intention that the defendants should believe anything or take 
any action; it creates a position similarto that which arose in 
Swan v. North British Australasian Company), where a blank 
transfer form signed by the plaintiff for the transfer of shares in 
one Company but fraudulently filled in and used by his broker 
for transfer of the plaintiff’s shares in another Company was 
held not to be the proximate cause of the transfer of the 
shares by that other Company so as to estop the plaintiff 
from contending that he had never transferred his shares. There 
are, however, dicta of certain Judges in that case (Blackburn J., 
Byles J., and Cockburn C. J.) which suggest that in the case 
of negotiable instruments a more stringent rule is enforceable 
against the maker. It is to be observed that Chapter VIIT 
of the Indian Evidence Act which deals with estoppels recog- 
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nises no special rule for negotiable instruments beyond that laid . 


down ins. 117 with regard to the acceptor of a Bill of Exchange, 
a position which Madho Ram does not occupy in relation to 
Ex. B. The English Law upon the point has been summarised 
by Fletcher Moulton L. J., in°Smith v. Prosser (2), as follows: 


“ Both the common law and the statute realised the possibility of two rival 
dangers—on the one hand, a person who did nothing more than sign a blank 
stamped paper might find himself in the position of being made the maker of 
a bill or note ; onthe other hand, a man might issue an incomplete bill or note 
and place it in the hands of an agent with a limited authority to fill it up, and 
the agent might fill it up without due regard to the limitations of hig authority 
and put it in circalation and thereby injure innocent persons. They, therefore, 
drew the line as regards the protection of third parties in the following very 
reasonable and intelligible way : if the signer intended it to become a bill, it 
was for him to see that it was issued in accordance with his intentions, and if 
* he did not do this, third parties would not be affected ; on the other hand ifhe 
did not intend it to become a bill, there would be no such duty incumbent upon 
him, and he would be in the same position as if he bad merely signed it as an 
“autograph, There would in that case be no animus emittendi, and he would, 
therefore, not be liable for the act of a batlee who turned the document into n 
negotiable instrument.” 


(1) (1863) 32 L, J. Ex, 273, : (2) [1907] 2 K. B. 735, 752, 
p 107; 
kd . 
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This is not a case in which at the date of the signature there 
was any relation of banker and customer subsisting between 
the plaintiffs’ Lahore branch and the defendants. It is, there- 
fore, unnecessary to consider whether as between banker and 
customer the statement of the law by Fletcher Moulton L. J. 
requires any qualification. Here I infer that there was never 
any intention that the form B bearing Madho Ram’s signature 
should be issued as a draft from any place but Lahore, and we 
know that the defeydants had only been authorised at a later 
date to honour drafts bearing Madho Ram’s signature if drawn 
by the Amritsar branch. This circumstance was relied upon 
by counsel for the plaintiffs who argued if the Court held that 
Madho Ram signed Ex. B while manager at Lahore, the 
relation of banker and customer not being then established 
between plaintiffs and defendants, the case would be governed 
by the decisions in Baxendale v. Bennett ) and Smith v. 
Prosser (2). Smith v. Prosser establishes that the signing of a 
paper in blank and its delivery to an agent with instructions to 
fill it in and negotiate it under certain specified conditions will 
not estop the signer from repudiating liability if the agent 
in the absence of the specified conditions fraudulently fills it 
in and negotiates it. Baxendale v. Bennett (3) establishes that 
the preservation by the acceptor without cancellation of a 
blank acceptance after the occasion for its use has passed will 
not render him liable if it is stolen, filled in, and negotiated 
fraudulently. I infer also from the remarks of Lord Halsbury 
and Lord Shand in Clutton v. Attenborough (4) that even in the 
case of a completed cheque the animus emittend: must be 
shown in order to bring home liability to the maker. 

Che facts which I hold to be established do not bring this 
case within the estoppel which has been held to arise where 
the maker of a completed instrument completes it in a negli- 
gent manner and voluntarily parts with it and it is fraudulent- 
ly altered by the person to whom itis handed. Young v. 
Grote (5), which is the best known case in this connection, was 
much relied upon by counsel for the respondents, but the facts 
found do not admit ofits application any more than the appli- 
cation ofs. 89 of the Negotiable Instruments Act which appears 
to be based in part upon Voung v. Grote (6). Exhibit B had 
not been made into a cheque by Madho Ram nor had he 
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voluntarily parted with it in order that it might be made into 
a cheque. Ingham v. Primrose (), also relied upon by 
counsel for the respondents, does not assist their case, for, as 
explained by Lord Watson in Scholjield v. Londesborough (2) 
the acceptor there was found liable not because he had signed 
a bill which facilitated fraud but upon the obvious considera- 
tion that he had negligently put into circulation a negotiable 
instrument which had not been properly cancelled. It ismost 
unfortunate that the documents Exs.. A and B were left un- 
cancelled, but I can find no warrant inlaw for holding the 
plaintiffs estopped from asserting the true facts because 
eighteen months after Madho Ram’s departure from Lahore 
the documents were fraudulently completed by Divanchand and 
presented to the defendants as documents issued by Madho 
Ram at Amritsar. 

We reverse the decree of the lower Court and give 
judgment for the plaintiffs for Rs. 10,000 with interest at 6 per 
cent. per annum from the 2nd of October r905 and costs. 


BATCHELOR J.—In the suit out of which this appeal arises 
the plaintiff Bank claimed a sum of Rs. 10,000 which had been 
paid out by the defendant Bank on a draft purporting to bear 
the signature of one Madho Ram, the plaintiffs’ manager. The 
plaintiffs’ case was that the draft was a forgery, and that the 
defendants were not entitled to debit their customers, the 
plaintiffs, with the sum paid out in consequence of the forgery, 

The defendants in their written statement denied that the 
draft in question was a forgery and set out their belief that 
the manager Madho Ram’s signature on it was his genuine 
signature; they denied that they had been guilty of any negli- 
gence, and contended that, even if Madho Ram’ssignature was 
forged, they were entitled to debit the plaintiffs with the pay- 
ment, the making of which was wholly due to the plaintiffs’ 
negligence. l 

On the issues at the trial the learned Judge held that the 
plaintiffs had failed to prove that the draft for Rs. 10,000 did 
not bear Madho Ram’s genuine signature; that, having regard 
to the signatures and wording appearing on the draft, the 
defendants were justified in making payment of it to bearer; 
and that in making such payment the defendants did not act 
without proper care and caution, and were not guilty of negli- 
genca On these findings the learned Judge dismissed the suit 


(2) (2859) 7 0, B. N. 8, 82. (2) [1896] A. ©, 524, 538, 
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with cosis, and from that decree the plaintiffs bring the 
present appeal. 

It will be convenient first to ascertain what the facts are 
with reference to the preparation of the draft in question, and 
then to consider what is the law applicable to that state of 
facts. ; i 

The first and principal question of fact is whether the 
manager Madho Ram’s signature is genuine or forged, and on 
this point I cannot doubt but that the learned Judge was right 
in finding that the signature is genuine. As to the degree of 
its resemblance to a genuine signature it is enough to refer to 
Madho Ram’s own admission that he himself would have paid 
on such a signature. Upon careful examination in a photo- 
graphic enlargement the writing is free and flowing without 
any discernible trace of tremor, hesitation or fabrication. 
There is no difficulty in supposing that the signature is genuine, 
for Madho Ram has admitted that it was not unusual for him, 
when about to absent himself from office fora few days, to leave 
blank signed drafts with the accountant in order that they might 
be duly completed if need arose during MadhoRam’s'absence. The 
defendants’ case is that the draft nowinsuit, Ext.B, wasoneof 
the drafts so signed and left behind by Madho Ram, who 
neglected to recover or destroy it, and that it was afterwards 
stolen and used by the forgers who filled in the other entries 
and secured payment from the defendants: that is the case 
Which the learned Judge below has held proved, and I agree 
with him in this finding. The principal witness called by the 
plaintiffs on this point was the hand-writing expert, Mr. 
Hardless, but his evidence appears to me to depend so much 
on abstract and somewhat far-fetched theory that it would not 
be safe to give effect to his conclusions. It is plain, moreover, 
that the theory of a tracing, on which alone he took his stand 
at the trial, did not occur to him till acomparatively late stage 
in his investigations, and was even then suggested to him by 
other persons ; and in my opinion his evidence generally has 
been very materially shaken in cross-examination. On the 
other hand we have the evidence of Messrs. Marshall and 
Johnston, who depose that the signature is, in their opinion, 
genuine, and whose testimony seems entitled to all the greater 
credit tnat these gentlemen are not mere theorists, but prac- 
tical banking men, upon whose discrimination and sagacity in 
such matters large sums of money do in daily practice depend. 
Further, among the correspondeuce put in as Ex. E, will be 
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found plaintiffs’ letter to the defendants, dated and December O. ©. J. 
1905, which may be taken as the first statement by the plaintiffs 491, 
of their case. It is, I think, impossible to read that letter TH 
without recognising that it was the plaintiffs themselves _Panvin 
who first suggested the theory that the origin of the fraud ae 
lay in the fact that draft forms bearing his genuine signature v. 
were sometimes left by Madho Ram in the office. It may also Mercax- 
be observed that Madho Ram’s signature on Ex. B is written T TILE ! 
in much fainter ink than the other, that is, the forged entries E 
in the draft; but ifthe signature had beęn forged, one would  — 
have expected the forgery to correspond in appearance with Palhelor Je 


the other writing on the draft. 

On the whole, then, I am satisfied that the onus which on 
this point admittedly lay on the plaintiffs has not been dis- 
charged; in other words, I find that Madho Ram’s signature on 
Ex. B is his genuine signature. 

It remains to consider the circumstances in which Ex. B 
was signed by Madho Ram and was afterwards fraudulently 
completed. The draft is written on the plaintiff Bank’s usual 
printed fornf, the address Lahore” being struck out and re- 
placed by the stamp “ Amritsar.” Madho Ram was manager 
of the plaintiffs’ Amritsar branch from 24th April 1904, and 
before that date was at the Lahore office where he acted as 
manager from time to time. The plaintiffs’ account with the 
defendant Bank was opened in November 1904. The fact to 
be ascertained is when and where Madho Ram signed Ex. B, 
which was presented at the defendants’ Bank and cashed on 
3rd October 1905; wasit signed at Amritsar while Madho Ram 
was manager there, or wasit signed at Lahore prior to the 
establishment of business relations between the two litigating 
Banks? Iam of opinion on the evidence that it was signed by 
Madho Ram some time in April 1904 when he was acting ag 
manager of the Lahore office. We have in evidence lx. 
A 9, Ex. 12 and Ex. G which are the counterfoils of the 
draft form books of the Amritsar branch running from 19th June 
1903 to 16th August 1905. Ex. Ag has the hundred complete 
counterfoils. In Ex. 12 certainly one counterfoil is missing, 
but Exs. C 1 to C 13 show the kind of printing and paper used 
in these drafts, and it is plain that Ex. B was not taken from 
this book, Ex. 12. Itis similarly plain that it could not have 
come from the book, Ex. G, where the forms are visibly 
distinct from the form of Ex. B. These are the only relevant 
draft form hooks of the Amritsar office, and I think the plain- 
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tiffs have succeeded in proving that Ex. B cannot have been 
abstracted from any of them. As I understood the argument, 
this proposition was not seriously questioned by the Advocate 
General, who, however, strongly insisted that, since Ex. B 
indisputably came from some book of the plaintiffs, it was the 
plaintiffs’ duty to produce the book of origin, as indeed Madho 
Ram undertook to produce it; and that, this not having been . 
consciously done, every presumption sould be made against 
the plaintiffs. It may be that at the trial the question of the 
source of Ex. B wassomewhat lost sight of, but the plaintiffs 
produced all the books called for and nothing occurred which 
could debar them now from tracing its origin to any of the 
books on the record. I entirely agree with the Chief Justice 
that the real origin of Ex. Bis the Lahore draft form book 
for April 1904. This book has a counterfoil missing, and the 
forms correspond with Ex. B. in every detail, the size and 
texture of the paper, the character of the scroll and printing, 
and so on; nor is it suggested that any such correspond- 
ence can be found between Ex.B and any other series of 
forms. This view receives much support from the fact that 
in Ex. B, the date which now appears as “1905”? was almost 
certainly at first written ‘‘1904”, and the precise kind of “4” 
which has been converted intoa “5” appears also in other 
counterfoils in this book. Finally, there is good reason for 
thinking that the word “Amritsar” stamped on Ex. B was 
not impressed with the stamp actually in use at the Amritsar 
office. 

As to Madho Ram’ sinitials on Ex. B, I think that they must 
be pronounced forgeries. The learned Judge below thought 
that the initials against ‘bearer’ were forged, and that 
opinion seems beyond all reasonable criticism; yet if the 
initials against ‘‘ bearer” are false, all the probabilities suggest 
that the other initials are also false. 

As to the letter of advice, Ex. A, it played but very little 
part in the argument before us. We have, however, subjected 
it to careful scrutiny and examination, and I am satisfied that 
it bears the genuine signature of Madho Ram. Upon this 
finding the probabilities are, upon the evidence on the record, 
that Ex. A was signed by Madho Ram and left behind at the 
game time as Ex. B; this is the view suggested not only by 
the oral testimony, but by the internal evidence of the appear- 
ance of Exs. A and B. 

For the foregoing reasons I find the relevant facts’as follows: 
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In November 1904 the plaintiffs’ Bank became the customer of 
the defendant Bank. In April 1904 Madho Ram, while manager 
of the plaintiffs’ Bank at Lahore, signed the letter of advice, 
Ex. A, and the printed form, Ext. B, on some occasion-when he 
was about to absent himself from his office for a few days; he 
left Exs. A and Bso signed butin all other respects incomplete, 
with some subordinate official at the Lahore office in order 
that they might be filled in and issued if a customer should 
calland requirea draft during Madho Ram’s temporary absence; 
on his return to duty Madho Ram neglected to recover or de- 
stroy the signed draft and letter, which were afterwards dis- 
honestly abstracted and used for the purpose of this fraud, the 
other manuscript entries in these documents being unautho- 
risedly made for the purposes of the fraud. The fraud succeed- 
ed, and on 3rd October 1905 the defendant Bank paid out the 
Rs. 10,000, which they now seek to debit to the plaintiffs. 

The question is whether in this state of the facts the defen- 
dants are entitled to debit the plaintiffs’ account with the pay- 
ment. Theelearned Judge below answered this question in 
the defendants’ favour on the ground of the negligence of the 
plaintiffs’ agent, Madho Ram, in signing the blank form; he 
was of opinion that it was his negligence which misled the 
defendant Bank, and that the plaintiffs ‘ should not be permitted 
to set up their own neglect to the prejudice of the banker 
whom they had thus misled or by neglect permitted to be 
misled.” He relied mainly upon Young v. Grote(1) and certain 
observations in Scholfield v. Earl of Londesborough (2). 

In favour of the learned Judge’s view it must, I think, be 
held, in spite of some argument to the contrary, that the rela- 
tion between the parties here is the relation of banker and cus- 
tomer. It is true that that relation was not established till 
after Madho Ram had signed Ex. B; in other words, when he 
signed that paper, he owed no duty tothe defendant Bank. In 
my opinion, however, it is by no means clear that this circum- 
stance alone would suffice to exqnerate the plaintiffs if in other 
respects they are liable, and I, therefore, deal with the case as 
if the plaintiffs were the defendants’ customers at the time 
when Ex. B was signed. On that footing there appears to be 
no doubt on the authorities that some duty or other was 
owing by the customers or their agent, Madho Ram, to the 
defendants, though, so far as I can ascertain, the Courts have 
not defined, the precise nature or scope of the duty: see, for 
eg re es ee 


(1) (1827) 4 Bing 258, (2) [1896] A, O. 514, 
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O. C. J. instance, Colonial Bank of Australasia v. Marshall) and 
1911  Scholfield’s case(2). That some degree of carelessness is im-’ 
“- putable to Madho Ram is, I think, indisputable. Whatever 

Pawan may be thought of his action in leaving a blank signed draft 

Ae " behind in the office, he was certainly negligent in not recover- 

j: ing it or verifying it that it had been put to the lawful use for 

Mercax- Which it was intended. The question is whether this is suffi- 
tILE cient to deprive the plaintiffs of their money. With some 

ee reluctance and some uncertainty, I think the correct answer 
— is that it is not sufficient. In order that Madho Ram’s negli- 

Baichelor J. yence*should have this effect in law, it would, in my view, be 
requisite, first, that the negligence should have occurred in the 
very transaction itself, not in some collateral act, and, second- 
ly, that the negligence should have been the proximate cause 
of misleading the defendant Bank. That, I understand, is the 
limit of the rule in Lickbarrom v. Mason(®) that where one of 
two innocent parties must suffer for the fraud ofa third, that 
party should suffer whose negligence facilitated the fraud: 
see the observations of Lord Coleridge in Arnold v. Cheque 
Bank(4), and the excerpt there quoted from the judgment of 
Blackburn J. in Swan v. North British Australasian Co.(5); in 
the same sense are Lord Cranworth’s dicta in Orr v. Union 
Bank of Scotland(6) and British Linen Co. v. Caledonian Insu- 
rance Co.) Lord Coleridge observed further, speaking of 
the Company, that “there could be no negligence in relying 
on the honesty of their servants in the discharge of their 
ordinary duty ;” so here there would be no negligence in not 
foreseeing that the draft would be stolen and used for the pur- 
poses of fraud. As to Young v. Grote(®), where the customer’s 
clerk had fraudulently altered a sum of £50 into £330, it is 
not easy to feel confident as to the degree of authority still 
retained by that decision, though Lord Watson in Scholfiela’s 
case held that it could, or might, be supported on the ratio 
that the customer in filling up the cheque through his wife, 
whom he had constituted his agent for that purpose, had failed 
in the duty which he owed to his banker by giving facilities 
for the fraudulent alteration. It is safer, therefore, to assume 
that the case is still of authority, though the point is not here 
of much practical importance since itis covered by s: 89 








(r) [1906] A. C. 559. (5) (1863) 2 H. & C. 175, 181. 
(2) [1896] A. ©. 514. _ (6) (1854) 1 Macq 518, 522-8. o 
(3) (1787) 2 T. R. 63, (7) (1861) 4 Macq. 107, 114, 
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of the Indian Negotiable Instruments Act: that section 
undoubtedly protects a banker against such a payment 
as was made in Young’s case. But the fraudulent altera- 
tion of a cheque completed and issued is not the same 
thing as an inchoate instrument completed and issued 
by means of forgery. It is here, as I understand the 
matter, that the strength of the plaintiffs’ case lies. In my 
opinion the negligence of Madho Ram was not negligence 
in the actual transaction between the parties but ina matter 
collateral or antecedent to that transaction; and the proximate 
cause of the deception of the defendants was not Madho Ram’s 
negligence, but the supervening forgery. In this connection 
I would refer to what was said by Lord Halsbury L. C. in 
Scholfiela’s case in the passage where his Lordship professed 
his inability to understand why a particular form of fraud 
should have any different operation in giving validity toa 
forged instrument rather than other forms of fraud to which 
instruments are subject, and went on to instance the 
case where a man’s unnecessarily exposed goods had been 
stolen, yet he could not be said to have lost his right 
to his property. (See pp. 521-2 of the Report). Another 
case illustrative of the same principle is Baxendale v. 
Bennett (1) where a blank acceptance, left by the defendant in 
his drawer, was afterwads stolen and negotiated to the plain- 
tiff, who was a dona fide indorsee for value: it was held that 
the defendant was not liable on the bill. Bramwell L. J. put 
his decision on the ground that there was no estoppel between 
the parties, and that the defendant’s negligence was not the 
proximate cause of the fraud. The Lord Justice appealed to 
the principle, which is applicable here, that “every one hasa 
right to suppose that a crime will not be committed, and to 
act on that belief.” And in commenting upon Young v. Grote 
and Ingham v. Primrose (2) he points out that in those and 
similar cases “ the alleged maker or acceptor had voluntarily 
parted with the instrument ; it had not been got from him by the 
commission of a crime. This undoubtedly is a distinction and 
a real distinction. The defendant here has not voluntarily put 
into any one’s hands the means or part of the means for com- 
mitting a crime.” Brett L. J.’s judgment went upon the ground 
that the defendant had never authorised the filling in of a 
drawer’s name or issued the acceptance intending it to be used. 
So here, Madho Ram was entitled to trust the honesty 
——2_____. 


(2) (1878) 3 Q! B. D. 525, (2) (1859) 7 C, B. N, B. 82, - ‘ 
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of the plaintiffs’ other servants in the discharge of 
their ordinary duty; he was under no duty to provide 
against the commission of a crime; and he had never 
issued the instrument, but had only entrusted it to his subor- 
dinate for the purpose of being issued on certain conditions, 
which conditions were never in fact realised. In this respect 
the case resembles also to Sintth v. Prosser (1) where the defen- 
dant returning to England from South Africa, left a blank 
signed promissory note with his agent, who was directed to 
put in on the market only if the defendant communicated 
with him to that effect; the agent, becoming false to his trust 
negotiated the note fraudulently for his own purposes. The 
Court of appeal held that the defendant was not liable. 
Vaughan Williams L. J. said: “If that note, being in that 
(incomplete) condition, had -been handed to Telfer (the 
agent) for the purpose of his making use of it and for 
the purpose of its being issued as a negotiable instru- 
ment, the defendant would be responsible to a bona fide 
purchaser for value, but the defendant was exonerated because 
the note was given to Telfer not for issue, but only for condi- 
tional issue on further instructions.” The Lord Justice distin- 
guished those cases where the instrument was parted with in 
complete state, and those cases where, being incomplete, it 
was delivered to an agent for the purpose of being negotiated. 
Fletcher Moulton L. J. based his judgment on the facts that 
the agent had possession of the note merely as custodian, 
and that the defendant had never any ‘animus emitiendt.’ 
Both these judgments appear to me to be pertinent to the facts 
of the present case. The draft, after signature by the plain- 
tiffs’ agent, was left by him in an incomplete state, no drawee 
or payee being mentioned; and the plaintiffs’ agent had no 
‘animus emitiend:’ except upon conditions which were never 
realised. 

It was urged that this case and Baxendale’s case had no present 
application because they were not cases, as this isa case, between 
banker and customer. This distinction, however, does not 
in my judgment, deprive the cited cases of their applicability 
though, no doubt, the relation between banker and customer is, 
for some purposes, materially different from the relation between 
the acceptor of a billand a subsequent holder ; here also it must 
be remembered that Ex. B, when signed and left by Madho 
Ram, was not a cheque, but a mere inchoate draft capable of 
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being completed into a cheque. It may also be observed that 0. €. J. 
Colonial Bank of Australasia Li.v. Marshall (1), though a case 1911 
between banker and customer, was decided by the Privy  W~ 
Council expressly on the principles laid down in Schofield v. n ANJAB 
Londesborough. In this last case Lord Halsbury L. C. lays down Ba” 
the conditions upon which the banker isimmune in these words: v. 
“If, to use Lord Cranworth’s phraseology, the customer by Murcan- 
any act of his has induced the banker to act upon the document _, TWB 
by his act or neglect of some act usual in the course of dealing 
between them, it is quite intelligible that he should not be — 
permitted to set up his own act or neglect to the prejudice of Baelor J. 
the banker whom he has thus misled or by neglect permitted 
to be misled.” It seems to me that, on’ the present facts, the 
defendants are beyond the reach of this principle, for Madho 
Ram was not guilty of any neglect of an act usual in the course 
of dealing between the parties, and the bankers were induced 
to pay, not directly by reason of any act or neglect of the 
plaintiffs, but by reason of the after-occurring forgery. 

I feel that the case isa hard one for the defendants, who 
have acted throughout with due care and caution, while the 
plaintiffs, through their agent, have certainly been guilty of 
some carelessness; but the negligence is not, as I have said, 
sufficient, in my opinion, to render the plaintiffs liable upon 
this forged draft. Icannot regard it as amounting to negligence 
in Madho Ram that he signed the draft form and the letter of 
advice and left them with the accountant for conditional 
issue. As to the non-recovery of them, the evidence is that 
his habit was either to recover such documents after his 
return from leave or to accept the assurance of his sub- 
ordinates that they had been issued or destroyed: in the 
particular case of Exs. A and B it is probable, upon the evid- 
ence, that Madho Ram overlooked them on the occasion of his 
intending transfer from Lahore to Amritsar. The crime took 
place eighteen months later, and was, in my judgment, the 
only proximate cause of the deception practised on the de- 
fendants. 

For these reasons I agree that the appeal should be allowed. 


Decree reversed. 


` Attorneys for the appellants: Payne & Co. 
Attorneys for the respondents: Crawford, Brown & Co. 


e 
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(1) [1906] A. C, 559. 
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Before Sir N. G. Chandavarkar, Kt., and Mr, Justice Hayward. 


GANPAT DHAKU TELI 
v 


TULSIRAM UKHA DHANGAR.* 


Hindu Law—Widow—Necessary expenses—Pilgrimage to Pandharpur—Betro- 
thal expenses of daughter—Alienation—Necessity. 


Tho oxpenses incurred by a Hindu widow in performing pilgrimage 
or in making betrothal of her daughter generally fall within the defi- 
nition of legal necessity. 

As regards pilgrimage, the question in every case must be whether the 
pilgrimage was for the spiritual benefit of hor husband, in the perform- 
ance of her duty to his soul, and whether the expenses inourred are 
reasonable and were made honestly, having regard to the estate, the status 
of the family, and other considerations which it is customary for Hindus 
to take into account in accordance with their religious beliefs and usages. 


Surt for declaration. . 

Ganpat, Tanaji and Vithu were three brothers. They 
separated in about 1897. Vithu married Umi. He died in 
1902, leaving him surviving Umi and a daughter by her, who 
died in 1906. On the 31st January 1907, Umi (defendant No. 1) 
sold the property, which she inherited from Vithu, to Tukaram 
(defendant No. 2) for Rs. yoo. A month after the sale-deed 
was passed Umi contracted a re-marriage. Ganpat and Tanaji 
(the plaintiffs) thereupon filed this suit to recover possession 
of the property. The defendant No. 1 contended inter alia 
that the sale was effected for necessary purposes, viz., satisfy- 
ing old debts, performance of pilgrimage to Pandharpur and 
betrothal expenses of her daughter. 

The Court of first instance found that there was no necessity 
proved to support the sale and passed a decree in plaintiffs’ 
favour declaring them entitled to the property free from all 
encumbrances. 

On appeal the District Judge found that out of the consider- 
ation money, Rs. 145 represented old debts with interest; that 
Rs. 50 were spent by Umi in making a pilgrimage to Pandhar- 
pur and Rs. 217 were spent by her towards the betrothal of 

*Second Appeal No. 648 of 1909  dooree passed by M. N. Chokai, Joint 
from the decision of H. 8. Phadnis, Subordinate Judge at Dhulia ig Civil 


District Judge of Khandesh in Ap- Buit No, 219 of 1907.° 
peal No, 106 of 1908, amending the 
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her daughter. The learned Judge, therefore, held that the 
plaintiffs could regain the property on repaying Rs. 412 to 
the vendee. 

The plaintiffs appealed to the High Court. 


C. A. Rele, for the appellants.—The sum of Rs. 50 borrowed 
by the widow for defraying the expenses of pilgrimage to 
Pandharpur ought not to have been allowed. Going ona 
pilgrimage is not an act of necessity and it does not directly 
conduce to the spiritual welfare of the husband. Huro Mohun 
Audhikaree v. Sreemutiy Auluk Monee Dassel): Rama v. 
Ranga(2). It was also wrong to allow the items of Rs. 108 
and Rs. 109. These sums were borrowed for the betrothal 
ceremony of the daughter who was only five years old at the 
time. This was not a necessary purpose. Thesums borrowed 
were out of proportion to the entire bulk of the property. 


N. M. Patvardhan, for respondent No. 1, was not called upon. 


CHANDAVARKAR J.—The sale impeached in this case was 
by a Hindu widow of property which she had inherited from 
her husband. It was effected partly for the purpose of paying 
off several debts, which the widow had incurred in the interests 
of the property, and partly for the expenses of a pilgrimage 
by her to Pandharpur and of her daughter’s betrothal ceremony. 
No objection is raised to the sale, so far as its consideration 
consisting in the payment of debts is concerned. What is 
urged is that the expenses of the pilgrimage and of the betro- 
thal are not within the definition of legal necessity required by 
Hindu law to render a sale by a widow valid and binding upon 
the reversioners. 

As to the pilgrimage, we must: bear in mind the posi- 
tion of a Hindu widow with reference to the estate she 
inherits from her husband and the duties she owes to his 
soul. As observed by the Judicial Committee of the Privy 
Council in The Collector of Masulipatam v. Cavaly Vencata 
Narrainapah (8), a Hindu widow has to lead the life of ascetic 
privation, and hence the law gives her a power of disposition 
for religious purposes, which is denied to her for other purposes. 
That is to say, “for religious or charitable purposes, or those 
which are supposed to conduce to the spiritual welfare of her 
husband, she has a larger power of disposition than that which 
she possesses for purely worldly purposes.” Accordingly, in that 


~ (a) (1864)°1 W. R. 252- (a) (1861) 8 M, I. A. 529, $53, 
(2) (1885) I. L, R. 8 Mad, 552. 
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A. 0. J. case, the expenses of a pilgrimage to Gya for the performance 
1911 Ofthe husband’s shraddha there were allowed as fulfilling the 
=~ conditions of legal necessity. 

Ganpar Vijnaneshwara points out in the Mitakshara that “the 
v. succession of a chaste widow” to her husband as heir 

TULSIRAM atig expressly declared” by the, text: “The widow of a 

Chandavar- childless man, keeping unsullied her husband’s bed, and per- 
kar J. . : ee . 

— severing in religious observances, shall present his funeral 
oblation and obtain his entire share.” (The Mit. Ch. II, Sec. 
I, pl. 18). Pilgrimages are generally made by a widow 
with a view to present her husband’s funeral oblations at the 
sacred place visited and to ensure for his soul the special 
merit arising from such presentation. In every case the 
question must be whether the pilgrimage was for the spiritual 
benefit of her husband, in the performance of her duty to his 
soul, and whether the expenses incurred are reasonable and 
were made honestly, having regard to the estate, the status of 
the family, and other considerations which it is customary for 
Hindus to take into account in accordance with their religious 
beliefs and usages. “ A widow, like a manager of the family, must | 
be allowed a reasonable latitude in the exercise of her powers, 
provided, as Mr. Justice West saysin Chimnayi Govind Godbole 
v. Dinkar Dhondev Godbole:), she acts fairly to her expectant 
heirs”: Venkayi Shridhar v. Vishnu Babaji Beri(2), 

In the present ‘case, the pilgrimage was to Pandharpur, and 
the expenses incurred were Rs. 100, of which the District \ 
Judge has allowed Rs. 50 only as having been reasonably neces- 
sary. That is a question of fact, binding on us in second appeal. 

As to the betrothal, it was, as found by the Court below, in 
accordance with a custom of the caste to which the parties 
belong, and the widow was well within her power in incurring 
the charges. 

The decree is confirmed with costs. 


Decree confirmed. 


Ce nn O 
(1) (1886) L, L, R. 11 Bom, 320, (2) (1898) I. L. R, 18° Bom, 534, 536, 
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Before Sir N, G. Chandavarkar, Kt., and Mr, Justice Hayward. 


TRIKAM PURSHOTTAM 
v 


NATHA DAJI.* 


Hindu Law—Vyavahara Mayukha—Succession—Priority—Step-sister—Pater- 
nal uncle, 


Under the Vyavahara Mayukha, the half-sister of the propositus is 
entitled to succeed in preference to his paternal anole, 


SUIT to recover possession of property. 

The parties lived at Nadiad and were hachhias (green 
grocers). They were related as shown in the following genealo- 
gical tree :— 

SPESA 
l | 


Amblidas Trikam Pitambar 
(plaintiff) 





(defendant), 


Pitambar had two brothers, Ambaidas and Trikam (the 
plaintiff), who were separated from him. He first married 
Jatan, by whom he had a daughter Adi (the defendant). Jatan 
having died in his life-time, he married a second wife Divali, 
by whom he had one daughter Kasan and a son Bechar. 

Pitambar died leaving him surviving his son Bechar, his 
daughters Adi and Kasan and his widow Divali. The pro- 
perty devolved upon Bechar as full owner. Kasan and Divali 
died in Bechar’s life-time. Bechar died on the 18th March 1904. 

On the 8th November 1907, the plaintiff Trikam, a paternal 
uncle of Bechar, filed the present suit to recover possession 
of his property from Adi, the step-sister of Bechar, claiming 
that he was the preferential heir. : 

The Subordinate Judge dismissed the suit on the ground 
that Adi, the defendant, was under Hindu Law to be preferred 
to the plaintiff. His grounds were as follows :— 

“It is, therefore, to be seen whether a half-sister is to be preferred or an 


uncle is to be preferred. On page 872 of Part [I of Rao Saheb Mandlik’s 
Vyavahura Mayukha, half sisters are shown under Hindu Law to be preferen- 








*Becond Appeal No. 397 of 1909 ing the decree passed by K. V, 
fromethe decision of Dayaram Gidu- Desai, Subordinate Judge of N adiad, 
mal, District Jidge of Ahmedabad, in Civil Buit No. 475 of 1907, 

{n Appeal No. 422 of 1908, confirm- 
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tial heirs and coming before uncles, Vide edition of 1880, Mayne on page 
720 of his Hindu Law says half.sisters succeed ns well as sisters of the whole 
blood, though they come in after full sisters ( vide 7th edition of Mayne’s 
Hindu Law), In I. L. BR. 4 Bombay page 188 a half sister’s right in prefer- 
ence to that of step mother and a paternal uncle’s widow is clearly recognized, 
Westropp C. J. (vide. page 199) in that case,says Messrs. West and Bulher, 
place both the full sister and the half sister before the paternal uncle in the 
order of, heirs. Messrs, West and Bulher in their work on Hindu Law pp. 
469-470 in:the grdfedition and 186 to 188 in the 2nd edition say the same, The 
same principle will follow from the decisions reported in I. L. R. 8 Bombay 
page 353; I. L, R. 3 Bombay 369; I. L. R. 4 Bombay page 210 and I.L, R. 
4 Bombay page 214. In*the text brothers are taken as including sisters and 
similarly half brothers are taken as including half sisters. No doubt half 
brothers would come after full sisters, But then after half brothers half 
sisters should come in as included in half brothers, An uncle is re- 
moter in propinquity of blood than a half sister, A half sister is 
the father’s child; while an uncle is the grand-father’s child. Thus 
under the principle of propinquity or nearness of blood on which a 
sister is preferred in this Presidency a half sister iz to be preferred to an uncle, 
I am not shown any authority to show that an unole is the preferential heir. 
The chart attached to page 33 of the Journal part of the Bombay Law 
Reporter Volume IV does not show that an uncle is to be preferred. Half 
brother is there placed before uncle; and as half brother inclades half sister; 
half sister is also to be placed above uncle: Para 2 page 49 of this very 
volume Journal part also goes to show the same.” 


This decree was, on appeal, confirmed by the District Judge, 
on the following grounds :— 


“Mr, Mayne at page 720 of his work (7th Edition) refers to W. and B. 469, 
470; 1 Bom, H. 0,118; 3 W. R. P. C. 41; 8 Bom. 358, 369; 4 Bom., 188, 198, 


219, 214, in support of the following proposition :—"Half sisters succeed as ` 


woll as sisters of the whole blood, though they come in after whole sisters.” 
Now full sisters come before the paternal uncle. Thus according to two 
text-writers, the Subordinate Judge is right, 

Again 19 Bom. 7o7 says that there is much force in the arguments of W. 


and B. as to the step mother coming after the paternal grand-mother. In 19 ` 


Bom. 707 she was preferred to a paternal uncle’s son, Therefore if a half 
gister is preferred to the step-mother (as in 4 Bom, 188) it follows that the 
half sister must be preferred to the paternal uncle’s son. According to the 
Mayukha a sister is a Gotraja Sapinda and according to the Mitakshara as 
interpreted recently a Sapinda (vide 10 Bom. L. R. 389, s.o. 32 Bom, 300). 
The half-sister is also born in the Gotra of her step brother and must be held 
a Gotraja Sapinda. Taking into consideration the doctrine of propinquity 
(vide Mandlik’s Mayukha, p. 81) based on the celebrated text of Manu:— 
“Whoever is the nearest Sapinda his should be ihe property,” the half- 
sister appears to be nearer to the half-brother than his father’s brother. The 
Mayukha (vide page 811) prefers the full sister to the paternal grand father 
and to the half brother, and itprefers these two to the paternal great-grand- 
father, the father’s brother andthe sons of the half-brother. It directs division 
into equal shares between the paternal grand-father and the half brother, 
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The plaintiff's father himself would thus have been in the same category as 
a half brother of the deceased and entitled only to a half share, The other 
arguments set forth above would go to show that there should be no division 
in this case according to the decided cases.” 

- The plaintiff appealed to the High Court. Bai Adi having 
died was represented by her son Natha Daji in the appeal. 


T. R. Desai, for the appellant.—The question is 
whether, under the Mayukha, a half-sister or a full-paternal 
uncle of the propositus is the preferable heir. The lower 
Courts have preferred the half-sister. I submit the paternal 
uncle should have been preferred. There is no reported case 
n the point: though there are cases defining the position of a 
ll-sister. In Sakharam v. Sitabar(s) a full-sister has been pre- 
erred to a half-brother; in Dhondu v. Gangabai(2) she has been 
referred to an uncle’s widow ; in Lakshmi v. Dada Nanaji (3) 
he has been preferred to a step-mother; in Biru v. KAandu(4) 
e has been preferred to an uncle’s son. A full-sister should not 
clude a half-sister. The author of the Mayukha makes a dis- 
inction betwen a full-brother and a half-brother. He first brings 
n the full-brother, then full-sister, nephews, grand-mather and 
then half-brother would come in. (Vyavahara Mayukha, Chapter 
IV,s. 8). Mandlik, p. 81. Buta half-sister is not mentioned 
at all. I submit she can comein not as nearer goiraja but 
only as a distant relation. If she is taken tobe included in the 
term full-sister, that interpretation would lead to an anomaly, 
viz., that a half-sister would take beforea half-brother, a result 
y Which could hardly have been contemplated by the commen- 

tators. Somehow or other Nilkantha has succeeded in 
bringing in the sister and giving her a place denied by the 
Hindu Law in other Presidencies. Mayne on Hindu Law, pp. 
720, 794. But that privilege should not, in the absence of 
anything in the texts, be extended to a half-sister. In Madras, 
in Kumaravelu v. Virana Goundan(5) she is held not to be an 
heir. I admit, so far as our Presidency is concerned, a half-sister 
is recognized in Kesserbai v. Valab Raoji(6), but I submit there 
was no competition with paternal uncle and further that the 
observations in that case are, in view of the texts, open to 
serious doubt. 














L. A. Shah, for the respondent.—In Bombay under the 
Mayukhaa half-sister stands on the same footing as a full-sister . 





(1) @879) L L. R. 3 Bom. 353. (4) (1879) I. L. R. 4 Bom. 214. 
(2) (1879) I. L? R. 3 Bom, 369. (5) (1879) I. L. B.S Mad. 29, 
(3) (1879) I. L. R. 4 Bom. 210, (6) (1879) I. L, R. 4 Bom, 188. 
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her position is recognized in Kesserbai v. Valab Raoji) and 
the point cannot now be re-opened. In Kesserbai’s case, she 
was preferred to an uncle’s widow. It would follow that she 
should be preferred to an uncle. She is also preferred to step- 


PusswoTras mother. In Russoobai v. Zoolekhabai() a step-mother was pre- 


v. 
Nara Dasr 


— 


ferred to a paternal uncle’s son. Æ fortiori a half-sister would 
be preferredto the uncle himself. There is no distinction bet- 
ween the whole and half blood except in the case of brothers: 
see the remarks of Ranade J. in Vithalrao v. Ramrao (3). 

The reason which Nilkantha gives for assigning a high place to 
the sister applies to a half-sister as much as to a full-sister. He does 
not make any distinction betweena half-sister and a full-sister. 


Cur. adv. vult. 


CHANDAVARKAR J.—The question of Hindu Law, arising 
in this second appeal, is, whether under the Vyavahara Mayu- 
kha the half-sister or paternal uncle of the propositus is to b 
preferred as heir. : Both the Courts below have preferred th 
half-sister ; and, in our opinion, they are right. It is admitte 
for the appellant that a full-sister is entitled to come in as 
heir before the paternal uncle; but it is argued that it is so 
because she is one of the specifically named heirs and that the 
word “sister?” (bhagini) does not include a half-sister. It is 
too late in the day to urge this argument in the face of the 
decisions of this Court in Sakharam Sadashiw Adhikari v. 
Sitabai (4) and Keaserbai v. Valab RaojiG). In the latter 
especially, the position of the half-sister in the line of heirs 
was carefully considered and determined. In the first, the 
opinion of a Shastri was referred to as giving preference to a 
half-sister to a step-mother (see p. 364 of the report). That 
opinion was cited from West and Buhler’s Digest (pp. 469 and 
470 of the 3rd Edition). The authors of the Digest approve 
of that opinion. ‘Now, this Court has held in Russoobai v. 
Zoolekha bai (6) that “a step-mother succeeds to the property 
of her step-son in:preference to the step-son’s paternal uncle’s 
son, because the latter represents a remoter line of succession.” 
lf the step-mother is nearer in the line than those in the line 
of the paternal uncle, the half sister who is nearer than the 
step-mother must exclude those in the latter line. 

In Kesserbai v. Vallabh Raoji, it was held that a full-sister 
and a half-sister must be preferred to a step-mother and toa 
(1) (1879) I. L. R. 4 Bom, 188, (4) (1879) I. L. R. 3 Bom, 35a, 


(2) (1895) I. L. R. 19 Bom, 707, (5) (1879) I. L. R. $ Bom, 188. 
(3) (1899) I. L. R. 24 Bom. $17 at p. 338, (6) (1895) T. L. R. 19 Bom, 707, 
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paternal uncle’s widow. The position of the half-sister was 4. 0. J. 
considered there and the grounds on which the Court deter- 1911 
mined her place in the line of heirship were shortly these:— =~ 
(1) the reason assigned for bringing the full-sister in immedi-  Trixax 
ately after the grand-mother, viz. her gotrayatva, i. e. the being PU=S#0rram 
born in the same gotra ag the propositus, applies to the half- N ea) ii 
sister as well; (2) as “the daughter of the father” of the pro-  — 
positus, she is nearer in line than the step-mother and the “*andavar- 
paternal uncle’s widow; and (3) “Messrs. West and Buhler — 
place both the full sister and half-sister before the paternal 

uncle in the order of heirs.” 

These grounds are unanswerable. If once it is conceded that 

half-sister is a gotraja sapinda, she stands nearer to the 

ropositus in the line of heirs than a paternal uncle. This 

onclusion is in accordance with the list given by the late Rao 

aheb Mandlik in his Hindu Law, p. 372. 

The decree is, therefore, confirmed with costs. 


Decree confirmed. 













Before Sir N. G. Chandavarkar, Kt., and Mr, Justice Hayward, 


SAMBU HANMANTA KOBAL 


NAMA NARAYAN NAIKDE.* June 14, 


Limitation Aci (XV of 1877), Arts. 132, 144—Adverse possession—Person re- 
deeming morigage at morigagor’s request—Lien on mortgaged properiy— 
Lienor’s possession—A dverse possession by lienor—Limitation— Unregistered 
sale-deed—Uae of the deed for collateral purposes— Registration Act QI of 
1877), Seo, 17—Evidence Act (I of 1872), Séc. 91. 


On the 4th April 1873, the plaintiff mortgaged certain property with 
the defendant, with possession for Rs, 601. On the 25th November 1878, 
the defendants Nos, 2 to 4, at the request of the plaintiff, paid off the 
amount of the mortgage to defendant 1, For the sum so paid and for a 
further sum of Rs, So paid in cash by the defendants 2-4, the plaintiff 
sold the land to them.The deed evidencing the transaction was not 
registered. Hver sinco the purchase, the doľendanis 2-4 had boon 
in possession of the land as owners, In 1907, tho plaintiff brought a suit 
to redeem tho mortgage of 1873, ignoring altogether the transaction of 
1878. The defendants set up tho sale of 1878 and pleaded the bar of 
limitation :— 

*Becond Appeal No. 9500f 1909 passed by M. Q. Mehta, Subordinate 
from the decision of K. Barloe, As- Judge of Khed, in Civil Suit No, 95 
sistaut Judge of Poona, in Appeal of 1907, 

No, 74 of 1908, rovorsing tho decree 
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Held, (1) that though the unregistered deed could not be looked at to 
establish the sale, it could be looked at as evidence of the payment of 
money, 

Mahadnappa v. Dari(1) and Waman v. Dhondiba (2), followed. 

(2) That the redemption having been made by the defendants 2-4 for the 
plaintiff with his knowledge and consent, they became entitled to hold 
the property as lienors, and the plaintif could not recover it without 
paying Rs. 651. 

Mahomed Shamsool v. Shewukram(a) and Lomba v. Vishvanath (4), fol- 
lowed, 

(3) That the defendants’ lien existed from 1878 to 1890 (Article 132 of 
the Limitation Act), that after 1890, their lien was gone and their posses- 
sion was that of persons holding without any right; and that as such their 
title by adverse possession was perfected in 1902. 

(4) That the plaintiffs’ suit was, therefore, barred by limitation. 

Ramchandra v. Sadashiv (5), explained, 












SuiT to redeem a mortgage. 

The mortgage in question was effected on the 4th of Apri 
1873 by Nama Narain Naikde (the plaintiff) in favour of Rama 
krishna Waman Pendse (defendant No. 1) for Rs. 601. It wa 
a usufructuary mortgage. ° 

On the 25th November 1878, Sambha, Appa and Savlya 
(defendants Nos. 2-4), redeemed the mortgage at the plain- 
tiffs request by paying Rs. 601 to the defendant No.1. In 
consideration of this payment as well as a cash advance of 
Rs. 50, the plaintiff executed a sale of the property in favour 
of defendants Nos. 2-4. Thetransaction was evidenced by a do- 
cument (Ex. 33) which was not registered. It ran as follows :— 


“ Receipt passed on Vaishakh Vadya 4th shake 1801 (1871), the cyclical 
year Pramathi by Numaji bin Narayanji and Tukaram bin Bapuji Patil Nai- 
kares, inhabitants of Mouze Kuddhe, Tarf Khed, to Rajashri Shambhu bin 
Hanmanta Patil Kobal, inhabitant of Mouze Kanhewadi, We pass this receipt 
as follows: we have our field 10 maunds in Monze Kanhewadi... We had mort- 
gaged it to Waman Narayan Pendse of Wade for Rs, 601; that amount of 
Rs. 601 you paid him direct, redeemed the mortgage bond and gave it to us; 
and now you gave us Rs. So in cash which we received. We have no longer 
any interest in the aforesaid land. The said land has been this day made over 
absolutely to you, Bo you may make Vahiwat of the land in any manner you 
like, cultivate and enjoy it. We have no longer any dispute relating to the 
land ; the khaia of the said land has now been transferred: to your name ; now 
in case of any bhauband or creditor of ours offering any obstruction and of 
any savkar being found owing a debt on (the security of) the land, we alone 
shall pay it—(there is) no (liability) on you. This receipt we have passed of 
our (free) will and pleasure and (full possession of) our senses." 





" (2) (1875) P. J. 299. (4) (1893) I. L. R. 18 Bom.86,, 
(2) (1879) L L. R. 4 Bom, 126. (5) (1886) 1, L, R. 11 Bom, 422. 
(3) (1874) L. R. 2 I. A. 17, 
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The plaintiff brought this suit in 1907, to redeem the mort- 
gage of 1873. 

In their written statement, the defendants Nos. 2-4 relied on 
` the sale of 1878 and contended that the suit was barred by 
limitation. 

The Subordinate Judge held that the mortgage of 1873 was 
extinguished ; that Ex. 33 was both a receipt and an agree- 
ment but not a conveyance ; that being compulsorily registr- 
able under s. 17 (c) of the Registration Act it was inadmissible 
except as evidence of possession of defendants Nos. 2 to 4 ; that 
the defendants had acquired title as vendees from the plaintiff; 
ind that the suit was barred by limitation. He, therefore, dis- 

‘issed the suit. — 

This decree was, on appeal, reversed by the Assistant Judge, 

ho held that Ex. 33 was a sale deed; that it could not be 
‘sed in evidence for any purpose; that oral evidence of the 
ule was inadmissible ; and that the defendants had not esta- 
lished a title by adverse possesion. He, therefore, remanded 
he case to the Court of the Subordinate Judge for finding 
vhat amount was due on the mortgage. The Subordinate 
Judge found that Rs. 676 was due. With this finding the learned 
Assistant Judge agreed. He, therefore, passed a decree ordering 
the plaintiff to pay Rs. 676 to the defendants in yearly instal- 
ments of Rs. 80 each; in default of payment of any instalment 
the defendants to be at liberty to apply to the Court under 
s. 15 B of the Dekkhan Agriculturists’ Relief Act, and the 
plaintiff to recover possession of the property. 

The defendants Nos. 2-4 appealed to the High Court. 


Weldon, with G. K. Dandekar, for the appellants.—I take 
it that the lower appellate Court has held Ex. 33 to bea genuine 
document. If it be said by the other side that the lower 
Court has held the document not genuine, that document 
ought not to come in the appellants’ way in proving the sale 
by oral evidence. The case ought to go down for that. 

The lower Court was wrong in holding that Ex. 33 required 
registration. Assuming that it did, the lower Court further 
erred in holding it inadmissible for any purpose. Thakore 
Fatesingji v. Bamanji A. Dalal). It was admissible to 
prove that Rs. 601 were paid by the appellants to the mort- 
gagee of 1873 at the instance of the plaintiff, that the mortgage 
sought to be redeemed was already redeemed; that the 

(1)(1908) I. L. R. 27 Bom, 515, 
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appellants were holding possession on their own account and not 
on the plaintiffs account or through the mortgagee. In hold 
ing the appellants as mortgagees or sub-mortgagees the lower 
appellate Court has made out a new case for the plaintiff. 
The Courts find that the plaintiff has failed to prove that the 
appellants were holding through or ọn behalf of the mortgagee. 

The appellants have been in possession for about thirty 
years under the invalid document. Their possession is adverse. 
The plaintiff's suit ought to be dismissed as it is barred by 
limitation. — ` 

Jayakar with V. M. Mone, for the respondent.—The plaintiff 
denies any sort of dealing between him and the appellants 
The appellants have been, we contend, holding under t 
original mortgagee. There were no acts of adverse possessi 
done by the appellants to the plaintiff’s knowledge. Th 
appellants’ possession must be treated and has been looked upo 
by the lower Court as that of the mortgagee in possession. 












CHANDAVARKAR J.—The pleadings and the fagts found b 
the Court below may be shortly stated for the purpose of th 
question of law which has been very carefully argued by both 
the counsel before us. 

The plaintiff brought the suit to redeem, alleging that he had 
mortgaged the property in dispute on the 4th of April, 1873, to 
defendant No. 1’s father and that the mortgage was with 
possession for Rs. 601. Defendant No.1 in his written state- 
ment pleaded that the mortgage had been redeemed, and that, 
therefore, the suit did not lie as against him. He alleged 
further that, ever since redemption, the property had been in 
the possession of defendants 2 to 4. These defendants are 
appellants before us. The contest, therefore, came really to 
be between the plaintiff and defendants 2 to 4. These’ defen 
dants in their written statement alleged that, on the 25th of 
November 1878, at the request of the plaintiff himself they 
had paid off the amount of the mortgage to defendant 1’s 
father, and that, for the sum so paid on the plaintiff’s account 
and a further sum of Rs. 50 paid by the defendants to the 
plaintiff, he had sold the land to the defendants. The defen- 
dants also alleged that ever since their purchase they had been 
in possession as owners. 

Now, upon these pleadings, the questions: which arose for 
determination were these: (1) whether defendantg 2 to 4 had 
proved their.title by purchase from the plaintiff; (2) whether, 
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if that purchase were not proved, the defendants had establish- 
ed their title by adverse possession. 

The defendants relied upon Exhibit 33 in support of their 
purchase. That was a document purporting to be a receipt 
passed by the plaintiff to the defendants, acknowledging the 
fact of the defendants having paid the sum of Rs. 601 to 
defendant 1’s father, and having redeemed the property on 
his (i. e. the plaintiff’s) account, and also of his (i. e. plaintiff’s) 
aaving received a further sum of Rs. sofrom the defendants. 
yhe receipt then proceeded to state that the land had been 

Id by the plaintiff to the defendants for the sum of Rs. 651. 

o far as the sale was concerned, the document could not be 
4 „ked at, because it was not registered. Therefore, the ques- 
s m of sale went out of the case under the Registration Act 
jy ad under s. 91 of the Indian Evidence Act. 
l The only question that then survived was about adverse 
j bssession. The burden of proof undoubtedly lay upon defen- 
‘ants 2 to 4 at the outset. But they had at the start this in 
heir favour that their title by purchase having gone out of 
the case, and there being no allegation on the part of the 
plaintiff that the defendants had been in possession from the 
ear 1878 down to the time of the suit, in virtue of some title 
derived from him, their possession could only be regarded as 
” that of trespassers. Under these jcircumstances, it was for the 
f plaintiff to get rid of the presumption in favour of the defen- 
i 


l 


dants arising from the fact of possession since 1878. 

Now, the learned Assistant Judge has found asa fact that 
the mortgage amount had been paid off by the defendants 2 
to4. He finds that upon the recitals in Exhibit 33 as to the 
payment of money. The receipt could be looked atas evidence 
of that payment: see Mahadnappu bin Danappa v. Dari bin 
Bala); Waman Ramchandra v. Dhondiba Krishnaji(2). The 
redemption having been made by the defendants for the plain- 
tiff with his knowledge and consent, as is found by the 
Assistant Judge on the strength of Exhibit 33, the effect of 
the transaction in law was this: defendants 2 to 4 became 
entitled to hold the property as lienors, and the plaintiff 
could not recover it from these defendants without paying the 
amount of Rs. 651. That is the law laid down by their Lord- 
ships of the Privy Council in Mahomed Shamsool v. Shewuk- 
rams), and it has been followed by this Courtin a series of 


(1) (1875) P. J” 299. (3) (1874) L. Boe L A, 17. 
(2) (1879) J. L, B. 4 Bom. 126, 
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cases of which we may mention only one, viz., Lomba Gomaji 
v. Vishvanath Amrit). 

That having been the position of the parties:at the time 
when the property was redeemed by the defendants for and 
on account: of the plaintif, the question is, what period of 
limitation applies to a suit of this kind, which must now be 
treated as a suit by the plaintiff to recover the property from 
the defendants who have a lien on it in respect of the amount 
paid for the redemption. The learned Assistant Judge holds, 
upon the facts he Nas found, that the defendants became , 
mortgagees, The plaintiff never set up any mortgage nor ¥ 
did defendants 2 to 4. The District Judge should not have madeé 
out a case which neither party had set up as part of their 
pleadings unless from the facts the law warranted an inf 
ence to that effect. But plainly upon the facts the law just 
no other conclusion than that the defendants became ent 
to hold the property subject to their lien ; and that the R D 
tiff could not recover ıt from the defendants without payi 
that lien. Therefore, the learned District Judge was oa à 
applying the sixty years’ limitation, on his view that the tran 
action was one of mortgage. It may be that the sixty years! 
period would have applied, if the redemption had been effect-\ 
ed by defendants 2 to 4, without the knowledge of the plaintiff. 
Where a person has mortgaged his property with possession 
and the mortgagee while in possession is ousted by a trespasser, 
the trespass cannot necessarily be regarded as one affecting the 
rights of the mortgagor, because the latter, having the right to \ 
redeem only onthe expiry of the mortgage period, has no right 
ofimmediate entry to give him a cause of action unless the 
trespass was directed against him and his rights: Chinto v. 
Janki (2), That ruling cannot apply here. Defendants 2 to 4 
went into possession with the plaintift’s knowledge, after having 
redeemed the mortgage for him. They held the property with- 
out any title except the right of lien. The plaintiff was bound 
to bring his suit to recover possession from them within twelve 
years: Article 144, Limitation Act. So long as the lien 
existed, there could be no adverse possession on their part. 
As was said by this Court in Ramchandra -Yeshvant Sirpotdar 
y. Sadashiv Abaji Sirpotdar(s), where a person holds the 
property of another as a lienor, such holding does 





(1) (1893) I. L. R 18 Bom. 86. (3) (1886) T. L. R, 11 Bom, 42% 424. 
(2}(1892) I L. R. 18 Bom. 51, . 
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not, in any way, contradict the ulterior proprietary 
tight, “since it would be impossible for a man to hold a 
lien on his own property”. “So long as a possession 
can be referred to a right consistent with the subsistence 
of an ownership in being at its commencement, so long 
must the possession be referred to that right, rather than to a 
right which contradicts the ownership”. In the present casc, 
the lien of defendants 2 to 4 was alive for twelve years, from 
the year 1878, thatis, upto the year 1890, under Art. 132 of the 
Limitation Act then in force. Defendants 2 to 4 could have 
enforced it within that period. When that period expired, the 
ien was gone and their possession after that became that of per - 
ns holding without any right. Since then they have so held for 
e than twelve years. At the dateofthe suit brought in 1907 
efendants had their title perfected by adverse possession, 
his conclusion is not inconsistent with the principle of the 
cision of this Court in Ramchandra Yashvant Sirpotdar v. 
dashiv Abaji Sirpotdar(:), abovementioned. There certain 
operty had been mortgaged in 1847 by three co-sharers, D, A 
dR. One of them (R,) alone redeemed in 1853. In 1882 the 
eirs of Dand A sued to redeem the whole of the property 
or their portions of it. The defence to the suit was that it 
was barred by limitation, as it had been brought more than 
twelve years after R had redeemed: the property, and R’s posses- 
sion after such redemption had become adverse. It was 
held that the suit was not barred and that there was no adverse 
possession. The ground of the decision was that in the case 
of a co-sharer holding after redemption, limitation iscomputed 
only from the date when the possession becomes adverse by 
the assertion of an exclusive title to the knowledge of the 
person excluded and by submission on his part to the title 
thus set up. That is also the law enunciated by this Court in 
Bi ieanay v. Parashram(?) where Jenkins C. J. said that 
‘to constitute an adverse possession as between tenants-in. 
common there must be an exclusion or an ouster”. The present is 
not a case of co-sharers to attract to it the application of that 
law. Plaintiffs suit must be held to be barred by limitation. 
We must, therefore, reverse the decree of the lower appellate 
Court and restore that of the Subordinate Judge with costs 


of the appeal in the lower Court and of this second appeal 
on the respondents. 
















, g Decree reversed. 
(1) (1886) I. L. R, 11 Bom, 422, (?) (1905) I. L. R. 29 Bom. 300,301, 
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Before Sir Basil Scott, Kt, Chief Justice, and Mr, Justice Rao. 


1911 ALISAHEB BABA DIWAKAR 
Ney v. 
ve MOHIDIN SADIK PATIL.* 


Ciril Procedure Code (Act XIV of 1882), Sec. 43—Cause of action splitting of 
—Suit for possession—Conversion before the date of the first suit—Damayes 
not claimed in the first suit—Second suit lo recover damages cannot lio— 
Transfer of Property Act (IV of 1882), Secs. 3, 54—/mmoveable property— 
Standing timber—Tirees for cutting and conecrting into charcoal—Moveable 
property. 












In 1904 the plaintiff contracted with the co-owners of 15/16th share 
two jungles to cut down and convert into charcoal trees of certain 
scriptions. In 1905, the plaintiff and his vendors sued the owner of 
remaining 1/16th share and the person to which it was sold by that ow 
for possession by partition of their 15/16th share in the jungles by se 
rating the share of the last mentioned owner, The suit was decreed 
the plaintiff’s favour on the 17th January 1908. On the 15th October 19 
he brought another suit against the same defendants to recover damag 
for converting into charcoal the trees that stoodin his share. Itappear 
that the conversion complained of had occnrred before the first suit w 
instituted and that the plaintiff knew of it. 

Held, that the second suit was barred by the provisions of 8. 43 of the 
Civil Procedure Code of 1882; for, if the plaintiff had contracted for and 

- acquired the right to the standing timber on 15/16thshare of thejungles and 
that had already been converted by the defendant to his use at the time 
of Lhe first suit, the plaintiff was bound to claim compensation in tha 
first suit in respect of that conversion, and he could not again sue for 
damages as if a fresh cause of action had arisen, 

A contract for the cutting of all kinds of trees to be converted into 
charcoal upon the ground excepting such trees as produce fruit or other 
forest produce is not a contract for the sale of an interest in land, but is 
an agreement relating to moveable property, 

Troes answering the above description are standing timber within the 
meaning of the Transfer of Property Act, 1882, and as such are not 
immoveable property. 


SUIT to recover damages. 

There were two jungles in the inam villages of Jogulvadi 
and Wassind. One Lahujirao Amritrao (father of defendants 
Nos. 2-4) had a one-fifteenth share in them, the rights in which 
he sold to Mohidin (defendant No. 1). The remaining fifteen- 
sixteenth share was owned by Lahujirao’s co-owners. They also 
sold their share of the jungle -to Alisaheb (the plaintiff), who 





+ First appeal No. 199-of 1909 from = Class Subordinate Judge at Thana, 
the decision of S. 8. Wagle, in Suit No. 391 of 1998, 
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paid Rs. 1,000, part of the purchase money, on the 21st Novem- 
ber 1904. On the 13th February 1905, a further sum of 
Rs. 1,500 was paid by the plaintiff and the vendors executed 
a registered sale-deed, material provisions of which are set out 
in the judgment. The object of the purchase was to cut down 
all ingazlt trees in the forest and to convert them into charcoal. 

The sale deed to Mohidin was prior in date: he had already 
commenced to cut down the trees from the whole of the two 
jungles. 

On the 4th April 1905, the plaintiff filed a suit against Lahu- 

jirao and -Mohidin, to recover by partition their fifteen-six- 
teenths share in the two jungles. He obtained a decree, which 
as confirmed by the High Court on the 17th January 1908. 
nthe 15th October 1908, the plaintiff brought the pre- 
uit against the same defendants to recover damages for 
ue of the trees which Mohidin had cut down and 
ed into charcoal from January 1905 to the isth 
er 1908. l 
e defendants contended inéer alia that the plaintiff should 
claimed the damage in the first suit, the cause of action 
oth having been the same (s. 43 of the Civil Procedure 
de of 1882). 
The Subordinate Judge held that the plaintiff was not en- 
titled to recover damages which accrued before the date of his 
purchase (viz., 13th February 1905); that the damages which 
were occasioned from that date to the 4th April 1905, not 
having been included in the first suit, could not now be claimed 
in the second suit ; and that no damages were proved to have 
occurred after the 4th April 1905. He, therefore, dismissed 
the suit. 

The plaintiff appealed. 


















Shorti, with S. V. Bhandarkar, for the appellant. 
Coyaji, with W. B. Pradhan, for the respondent No. 1. 


Scorr C. J.—On the 21st of November 1904 the plaintiff 
contracted with the co-owners of 15/16 share -of two jungles 
to cut down and convert into charcoal trees of certain descrip- 
tions, and on the 13th of February 1905 a .more formal docu- 
ment was executed in which the material provisions were as 
follows :— « 


“Whe above-moulioned proporlics which have boon our ancestral proporties 
and which have been in our possession and under our Vahivat up to this day, 
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stand in Government records in the name of Lahuji Amrutrao Raje Mulane, 
he being a member of the eldest branch of the family. As to that—excepting 
the trees standing in the one anna share of Lahuji Amrutrao out of the said 
property—all our rights and interest and ownership for the purpuse of cutt- 
ing the trees are agreed to be given to you. The terms in respect thereof 
are as follows :— 

1, The trees appertaining to our share in both the proporties are agreed 
to be given to you for a price of Rs. 3,995. Out ofthat Rs, 10co are taken 
by us on the 21st of November 19c4 and Rs. 1,500 in cash are paid this day; 
in all Rs. 2,500 are received by us. There remain Rs. 1,495, As to that, at 
the time when the cutting of the trees of both the above mentioned villages 
will be commenced, Rs. 495 should be paid to us first and then the cutting 
should be dono. The balance Rs. 1,000 should be paid before the expiry of 
the fifth year. 

2. As to the aforesaid troes you should, within five years, cut the sa 
and making them into charcoal remove the same at your own expense 
you should dofray the expenses inconnection with the passes, and stam 
the expenses required to be made by Goverumont for taking away t 
i. e. the goods. 

3. As to the growth which there will be after ono cutting, you a 
no right to the same. : 

4. As to the goody, i. e„ trees, which will remain uncut and as to th 
cut which will remain on the spot after fivo years, you are to "havo n 
to both these kinds of goods. 

5. If any one causes obstruction to you in the culling of goods, i, o., t 
and if to remove the same, stops bo required to bo lakon in Governme 
oflices and Courts, the risk and exponses in respect thereof aro to licon u 
The said expenses are to be defrayed by yuu from out of the sum mentione 
in paragraph one, that is to say, from thosum which is claimable from you. 
And wo will allow credit for such sum as you may name as. expended. We 
will not raise any objection. 

6. The trees which are not to be cut are A/oha, mango, jack-tree, tamarind,’ 
Harda. Excepting these—as to the remaining trees, that is to say, teak, 
blackwood, Tives, Injayli and all other kinds of trees—you should cut the 
samo, and making charcoal of them, remove ihe same. As lo tho kiln for 
mauutucluring charcoal which will bo made—{ho same should bo mado in 
open spaces, and you should’ take as much quantity of grass and loppings only 
as may be required for the kilns. s 

7. As to the period of five years which has boen slated above—if any ob- 
struction be caused to you during the sname, then for the period for or 
during which you may be obstructed, we will give extension. 

8, You should not cause obstruction to the taking of wood requircd by us 
and our tenants for ploughs, &c., for purposes of ngriculluro, 

9 You should nol causo obstruction to our laking grass, loppings &o., for 
burning the ground, for our and our tenants’ agricultural operatious.” 
















It is to be observed that, this is a contract for the cutting of 
all kinds of trees to be converted into charcoal upon the ground 
excepting such trees as produce fruit or other forast produce. 
It is, therefore, an agreement distinguishable from that set out in 
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the report in Seeni Chettiar v. Santhanathan Chettiar (1) where 
it was held that an agreement which provided for the taking 
of produce as wll as for cutting timber required registration. 


been settled’, ‘“ereement for the sale and purchase of 
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The DNA Justice in that casesaid: "It has long EN 


growing grass, “aber or underwood, or growing fruit, 


not made witha ‘immediate severance and removal Scol C Jott, 


dattels to the purchaser, is a 
o's land.” 
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that th < È ean tO be taken away as 

s possible \ wrt? a contract for sale 

or any ine t cre 4th section of the 

of Frauds. ` ən was arrived at by 

ite Aikman 01 Ya Court in Mathura 
Jadubir Thapa 8. yue document there 
considération was ne 2 nveyed an interest 
moveable property. He ` opinion itis nothing 
an agreement by the oppos. hereby he sold the 
s standing ina certain area .. These trees were 
d, not that the produce there, at be enjoyed, but 
mply with a view to their being lown and removed. 


he document provides that the cutting as to begin from 
the day of execution. The fact that th, applicants were to 
be allowed to cut down and remove the timber for a space of 
two years would not in my opinion render the transaction 
-a transfer of an interest in immoveable property.” 

We are of opinion that the trees, which the agreement now 
‘under consideration refers to, were standing timber within the 
meaning of the Transfer of Property Act, and, as such, were 
not immoveable property. 

The agreement, therefore, of the 13th of February 1905 is 
an agreement relating to moveable property and not to im- 
moveable property. 

In the same year, 1905, a suit was instituted in the Court of 

_ the Second Class Subordinate Judge at Kalyan (being Civil Suit 
No. 92 of 1905) by the purchaser of the timber, under the 
agreement already mentioned, and his vendors, against the 
purghaser of the timber standing upon the share of the 


(1) (1896). L° R. 20 Mad, 58, (a) (1905) I. L, R. 28 All, 277, 
(2) (1875) 1 ©. P. D, 35. 
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owner of the other 16th in the two jungles and his vendor, 
for possession by partition of their 15/16th share in the jungles 
mentioned in the plaint, by separating the share of the defen- 
dant No. 1, alleging that the land was enjoyed by each sharer 
separately but that the jungle was joint and that the plaintiff 
had purchased on the 13th of February 1905 the jungles of the 
co-sharers of the defendant No. 1 and that the defendant No. 

1 had sold the jungle to the defendant No. 2 and that the 
defendants obstructed the plaintiff in the enjoyment of the 
jungle, hence the syit for partition. It was, therefore, a suit 
instituted by the owners of 15/16th of that jungle together wit 
the person interested under the contract already referred to 
the standing timber growing upon that jungle for possess] 
On the 17th of January 1908, a decree for possession was p 
in favour of the plaintiffs. Onthe 15th of October 19 
plaintiff Alisaheb, as purchaser of the standing timber 
annas share in the jungle, instituted this suit to recove 
from the purchaser of the standing timber upon the ot 
share and the owners of that share on the ground that t 
defendant had converted the standing trees into ¢harcoal 

The learned Subordinate Judge has found, and itis not di 
on appeal to us, that the conversion complained of had occ 
before the former suit, that is, Suit No. 92 of 1905, was insti 
ed and the plaintiff knew of it. On those facts the learned 
bordinate Judge held that the present suit was barred by t 
provisions of s. 43 of the Code of Civil Procedure, on the groun 
that the claim for damages is part of the same cause of actio 
as the claim for possession of immoveable property. 

For the reasons already given we do not agree with his con- 
clusion that the plaintiff had an interest in immoveable pro- 
perty. But this difference of opinion cannot, we think, help 
the plaintiff, for, if he had contracted for and acquired the 
right to the standing timber on 15/16th of the jungle and that 
had already been wrongfully converted by the defendant No. 1 
to his use at the time of the first suit, the plaintiff was bound 
to claim compensation in Suit No. 92 of 1905 in respect of 
that conversion, and he cannot now sue for damages as if a 
fresh cause of action had arisen. 

It is also to be observed that this suit being filed in October 
1908 appears to be barred by limitation on the footing of the 
plaintifl’s interest being in moveable property. 

For these reasons we affirm the decree of the lower Court . 
and dismiss the appeal with costs. Decree confirmed. 
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Before Sir Basil Scott, Kt., Chief Justice, and alr, Justice Rao, 


KASHIRAM MANSING 


RAJARAM DAYARAM PATIL.* 


Bombay Mamlatdars’ Courts Act (Bom, Act 11 of 1906), Sec. 23 —Collector— 


Recision—Powers of the 


ssession of certain lands. 


Collector— Improper” — Interpretation —Civil 
Procedure Code(Act XLV of 1882), Seo. 622— Civil Procedure Code (Act V 
of 1908), Sec. 115—“Irregularity.”’ 


e 


Tho provisions of cl, 2 of s. 23 of the Bombay Mamlatdars’ Courts Act, 
1906, which give the Collector power to interfere by way of revision when 
he considers any proceeding, finding or order, in a suit to be improper, 
ust be harmonized with the provision incl. 1, that there shall be no 
eal from any order passed by a Mamlatdar. 
© Collector has, therefore, no poyer to weigh the evidence which 
efore the Mamlatdar and come to a different conclusion of fact 
eference to the plaintiff’s possession upon the evidence npon the 


ord “improper” in cl. 2 of s. 23 has referenc’ to some proceed- 
ing or order on the face of it tainted with some impropriety 
illegality. Theword has no different meaning from the word 
gular” as occurring in the expression “irregularity” in s. 622 of the 
il Procedure Code of 1882, or 8. 115 of the Code of 1908. 


AJARAM Dayaram filed a suit in the Court of the Mam- 
(dar of Chopda against Kashiram and two others to recover 
The defendants claimed to be in 
ndisturbed possession of the lands. 
record any finding on the issues raised, and asked the parties 
to go tothe Civil Court. The Collector remanded the case to the 


The Mamlatdar did not 


Mamlatdar’s Court to be tried on merits. 
On remand, the Mamlatdar recorded the evidence and 


dismissed the plaintiff's suit on merits. 


In revision, the 


Collector re-weighed the evidence and came to the conclusion 





*Civil Extraordinary Application 
No. 87 of 1911, against the decision 
of A. H. A. Simcox, Collector of 
East Khandesh, reversing the order 
passed by L., R. Kulkarni, Mamlatdar 
of Chopda, in Possessory Suit No. 17 
of 1910. 

tThe Bombay Mamlatdars’ Courts 
Act (Bom. Act II of 1906), section 
23, runs as follows :— 

23.0) There shall be no appeal 
from any order passed by a Mamlat- 
dar under this Act. 





(2) But the Collector may call 
for and examine the record of any 
suit under this Act, and if he consi- 
ders that any proceeding, finding or 
order in such suit is illegal or im- 
proper, may, after due notice to the 
parties, pass such order thereon, not 
inconsistent with this Act, as he thinks 
fit. 

(8) When the Collector takes any 
proceedings under this Act he shall 
be deemed to bea Court undor this 
Act, 
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that the plaintiff had established his case. He, therefore, 
reversed the Mamlatdar’s order and passed a decree in plain- 
tiff’s favour, on the following grounds :— 

“Tthink the Mamlaidar was radically wrong. He considered the oral 
evidence and weighed it, bul he did not consider the enormous weight of evidence 
of Government records in favour of plaintid’. (1) Plaintiff has got. the khata 
of the land changed from defendants’ names lo his own at defendants' 
consent. (2) Plaintiff is the recognised ownor in tho Record of Rights. (3) 
Plaintiff has been recognised as the man from whom fees should be tuken 
for anh-dividing the suryey Nos. (4). Plaintiff pays the land rovenne, (5) Plain- 
tiff has a finding in his favour from the Manilatdar himself (as Mavistrate) 
in a trospags cage rolating to this land. [cannot sco how all this evidone 
can be neglected or can fnil to prove plainlill’s possession.” 

Defendant No. 1 applied to the High Court under its 
extraordinary jurisdiction. 


Branson, with J. R. Gharpure, for the applicant.—We 
that the action of the Collector is not warranted by t 
latdars’ Courts Act (Bombay Act II of 1906). The pow 
the Collector can exercise are identically those which 
latdar has under the Act. And the Mamlatdar’s jurigdic 
fined to the matters indicated ins. 19. Under the w 
the Act auda uniform current of the rulings of this 
Mamlatdar can only decide the question asto the fa 
possession. He can address himself to the point who wa 
possession, and in a case like the present he has to determi 
whether we were in possession at the date of the suit a 
whether we obtained possession otherwise ‘than in due cours 
of law. On both these points the Mamlatdar finds in our 
favour. But the Collector does not question the correctness 
of the Mamlatdar’s finding on the oral evidence, but refers to 
certain documents as regards the question of possession. We 
submit this was an error. These documents may be very good 
evidence in an inquiry as to title, butin the present case the 
Court cannot place much reliance on this kind of evidence. 
Our next contention is that it was wrong on -the part of the 
Collector to remand the case. Section 23 does not give him 


any such power. 



















Shortt, with S. V. Bhandarkar for the opponent.—We say that 
the Collector was perfectly justified in the way he has decided 
the present case. There has been a long-continued dispute between 
the parties and the Collector has very rightly made use of the. 
summary remedy allowed under the Act and thus put a stop to 
the dispute. His powers are wider than those of an ordinary 
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Court of revision and he can interfere with: the findings of A. O. J. 


the Mamlatdar’s Court on any ground which he considers 
proper. His jurisdiction is not to be determined by reference 
to the jurisdiction of the High Court under s. 622 of the 
Civil Procedure Code. 


Branson in reply.—The Collector cannot interfere unless the 


Mamlatdar’s finding and decision is.such as would justify a 


Court of revision to interfere. The Collector has not vested 
in him any appellate jurisdiction. It is simply a revisional 
power that is vested-in him under the Act. 


SCOTT C. J.—This is an application to us to exercise our 

visional powers under s. 115 of the Civil Procedure Code 

‘h reference to an order passed by the Collector of East 

ndesh purporting to be made under the revisional powers 

Ted upon him by s. 23, (2), of the Mamlatdars’ Courts 
ymbay Act II of 1906). 

vplicant was the defendant in a suit instituted in the 

the Mamlatdar by the opponent. The Court has 

.ndef the Mamlatdars’ Courts Act to give immediate 

„ion of lands used for agriculture to any person dispos 

. or deprived thereof otherwise than by due course of law 

.ided that the suit is brought within six months from the 

¿e on which the cause of action arose, the cause of action 

sing deemed to have arisen on the date of the dispossession. 

It is provided ins. rg that if the plaintiff avers that he has 
been unlawfully dispossessed of any property the Mamlatdar 
shall proceed to hear all the evidence that is theo and there 
before him and try the following issues :— 

(1) Whether the plaintiff or any person on his behalf or 
through whom he claims was in possession or enjoyment of 
the property or use claimed up to any time within six months 
before the suit was filed, and (2), whether the defendant is in 
possession at the time of the suit, and, if so, whether he ob- 
tained possession otherwise than by due course of law. 

When the case came first before the Mamlatdar that officer 
being of opinion that the dispute between the parties was of a 
complicated nature fit to be decided in the Civil Court referred 
the parties to a Civil Court and came to no finding upon the 
statutory issues. 

There was an application under s. 23, (2), of the Act to the 
Collector that the Mamlatdar’s order should be set aside and 
that he should be directed to hear the case. The Collector on 
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that application set aside the order and directed the Mamlatdar 
to hear the case. The Mamlatdar then heard the case and 
recorded evidence both oral and documentary and decided the 
statutory issues in favour of the defendant, Accordingly the 
suit was dismissed with costs. 

An application was then made to the Collector to set aside 
the order of the Mamlatdar, and the Collector has set aside 
the order upon the ground that although the Mamlatdar has 
considered the oral evidence and weighed it, he has not con- 
sidered the enormous weight of evidence of Government records 
in favour of the plaintiff, namely, first, the plaintiff has go 
the &kata of the land changed from the defendant’s names 
his own at the defendant’s consent, (secondly), the plainti 
the recognized owner in the Record of Rights, (thirdly) 
plaintiff has been recognized as the man from whom fees 
be taken for subdividing the Survey Numbers, (fourth 
plaintiff pays the Land Revenue and (fifthly), the plai 
a finding in his favour from the Mamlatdar him 
Magistrate in a trespass case relating to this land, 
lector then said he could not see how all this evidenc 
be neglected or could fail to prove the plaintiff’s possess 

Now it has long been recognized that the fact that a pe 
nameis entered as owner or occupier in the books of 
Revenue Authorities is not in itself conclusive evidence eit 
of title or possession : see the remarks of Sir Michael Westro 
in Fatma kom Nubi Saheb v. Darya Saheb@) and of Parsons 
in Bhagoji v. Bapuysi(2). 

The last piece of evidence which the Collector mentions, 
namely, that the plaintiff has a finding in his favour from the 
Mamlatdar himself as Magistrate in a trespass case relating to 
this land, apparently refers to a statement of the impression 
left upon the mind of the Magistrate in a criminal case to 
which the plaintiff was not a party on the record with refer- 
ence to possession of the land. The case was decided not 
upon the evidence before the Mamlatdar in the present suit. 

It appears to us that the Collector in weighing the evidence 
which was before the Mamlatdar and coming toa different 
conclusion of fact with reference to the plaintiff’s possession 
upon the evidence upon the record, has assumed the powers 
of a Court of appeal and not of a Court of revision. 

The provisions of cl. (2) of s. 23 which give the Collector 
power to interfere by way of revision when he c@nsiders any 


(2) (1878) 10 B, H. O. B. 87 189, (2) (1888) I. L. R, 18 Bom, 75. 
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proceeding, finding or order in a suit to be improper must be. 


harmonized with the provision in cl. (1), that there shall be 
no appeal from any order passed by a Mamlatdar. 
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We, therefore, think that the word ‘improper’ must haye Kasurram 


reference to some proceeding, finding or order on the face of 
it tainted with some impropriety akin to illegality. The 


v. 


RAJARAM 


legislature which negatived the right of appeal cannot have Soott C. J. 


intended that the Collector should be free to act simply upon 
a difference of opinion between himself and the Mamlatdar ag 
to the value or probative effect of parts of the evidence recorded 
by the’ Mamlatdar. We are not prepared, as at present advised, 
hold that the word ‘improper’ has any different meaning 
the word ‘irregular’ as, occurring in the expression 
gularity’ in s. 622 of the Code of 1882, or, s. 115 of the 
t Code. We are, therefore, of opinion that the Collector 
authorised by s. 23 to interfere with the findings of 
e Mamlatdar which were on their face legal and re- 
arrived at after a consideration of the evidence re- 













ese reasons we set aside the order of the Collector and 
that of the Mamlatdar with costs throughout. 

Rs. 100, deposited with the Collector, should be re 
ed to the applicant. ` 

Rule made absolute. 





Before Sir N. G. Chandavarkar, Kt, and Mr, Justice Hayward, 


HAJI ABDULLA HAJI SUMAR 


v. 
THE SECRETARY OF STATE FOR INDIA.* 


Bombay Land Revenue Code( Bom. Act V of 1879) See, 3, cl, 19}-A lienated~Village 
of Ghatkooper—Kowl (lease) for ninety-nine years—Alicnated village— 
Agricultural lease— Buildings errected by octupiers on their respective lands 
—Eutra assessment levied by Government—Right to levy extra assessment 

not parted with under the Kowl—Regulation XVII of 1824, 3, 20, 


The kowi (lease) of the village of Ghatkooper in the Thana District 
granted by Government on the 31st December 1845 for ninety-nine years 
provided inter alia that grantee should pay to Government annually a 

*First Appeal No, 33 of 1910, from “Alionated”? means transferred in 
the decision of P. J. Talyarkhan, so far as the rights of Government to 
Joint Judge of Thana, in Buit No. payment of the rent or land revenue 





15 of 1908, œ are concerned, wholly or partially, to i 


{Clause 19 runs as follows :— the ownership of any person. 
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xed sum with respect to the land which had already been under cultiva- 
tion and “that as to waste lands, the grantee should bring them all into 
cultivation within forty years and on the expiration of that period the 
full assossment, according to tho provailing usuvo of the country, should 
be collected annually from tho grantee on such land as might be under 
cultivation as well as on such quantity a» might remain waste out of the 
pregent waste, entered in the public acaounts,’? The kowl further pro- 
vided—“ In respect of the above named villago you (grantee) are to 
consider yourself as farmer thereof. You are, therefore, to exercise the 
authority vested in farmers by Chapter V1 of Regulation XVII of 1827 
or such as may be hezeafter vested in thom by any new enactment, shal 
also bo exercised by you, and in the evont of your acting contrary to the 
above-said enactments, you will bo eubject to such penalties as are now o 
may hereafter be provided for by Regulations.” 

Bubsequently somo of the occupants of the village having built u 
their respective lands, Government levied extra assessment from 
under the provisions of the Bombay Land Rovonue Code (Bom. A 
1879). The grantee under the Xow! himsolf claimed the right 
oxtra assessmont on the ground that tho village was an aliena 
within the meaning of cl. 19 of s. 3 of that Codo and was, the 
liable to the provisions of the Code, He, thsrofore, applied 
mont fora refund either wholly or in part of the extra 
collected by them and the Government having refused to grant 
he brought a suit against the Secretary of State for India i 
praying (1) for a declaration that (a) tho extra assessment impos 
defendant upon lands appropriated for building sites in the vill 
illegal, (b) the Bombay Land Revenuo Code (Bom. Act V of 1879) w 
applicable to the village, and (c) the resolution of the Government to 
effect that the kow! was agricultural was erroncous, (2) that the defen 
berestrained bya permanent injunction {rom levying the extra assessmen 
(3) that in the event of its being found that the Government were entitle 
to levy the assessment, it be declared that tho plaintiff was entitled to 
receive the same, and (4) that the amount, if any, received by the defen- 
dant on account of such assessmont be awarded to him. 

The Court dismissed the suit. 

Held on appeal, that having regard to tho torms of the howl, it was a 
lease of the revenue of the village on certain conditions, The object of 
the lease was agricultural and Governmont nevor parted with their right 
so far as the right to build was concerned, 

The kowl was no more than a leaso. Tho Government parted with i 
their rights as lessors in favour ot the grantee as lessee and imposed upon 
him certain conditions nono of which brought tho contract within the 
definition of the term “alienated” villago in cl. 19 of s. 3 of the 
Bombay Land Rovenue Code, 1879. 

Tho clause in the how! that the grantoo was to consider himself a farmer 
of tho village, was to “exercise tho authority vested in farmers by 
Chapter VI of Regulation XVII of 1827 or such ag may be hereafter 
vested in them by any now enactmont shall be oxercised by you and you 
will be subject to such penalties as are now or may hereafter be profided 
for by Regulations,” brought the village within tho operation of the 
provisions of the Bombay Land Revenue Code (Bom, Act V of 1879), 
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THE facts are as follows :— 


On the 31st December 1845, J. S. Lamb who was then the 
Acting Collector of Thana, granted to one Ruttonji Edalji 
Parsee a owi (lease) of the village of Ghatkuoper in the 
Thana District for the period of ninety-nine years. Under 
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the Aowl the grantee was ‘to pay to Government annually SrcRETARY 


Rs. 1135-14-7 and it provided inter alia as follows :— 


“The waste land or the village, including Jugli-gurk, Nala-gurk and Nowsad 
etc. is hereby granted to you in Mafi for forty yearsfrom 1844-45. You are 
to make the necessary outlay and bring it under tillage, out ol the sweot waste 
nd one fourth within the term of ten years from the date hereof; and you 
d inthe same manner continue to do so every ten years, go as to bring 
hole of it under tillage within that period in failure whereof tho pro- 
the hay amounting to Rs. 27, heroin deducted, will be collected from 
the first to the last year of the exemption, You arc to prepare the 
for cultivation within five years from 1844-45 but ii you fail to do 
f 500 rupees (Rupees five hundred) will be imposed on you and 
piration of forty years tho full assessment, according to the pre- 
of the country will be collected annually from you on such land 
derecultivation as well as on such quantity as muy remain waste 
resent waste entered in the public accounts, 


ghts of the present proprietorsof land and other privileges of any 
ion whatever, remain unaffected by this lease. It is clearly to be 
stood that this lease, confers no right which Government does not now 
ss and only such portion of the rights of Government as may bo herein 
ifically granted is hereby granted to you. 

Should a survey be made and a new assessment be iniroduced in the district 
the same will also be done in your village; the land ete. which has been 
granted to you free from assessment will, however, remain uninterfered 
with till the period of exemption has expired, whon tie rates will be 
levied. 

You are to pay all Devasthans and Dhurmadows allowances to those who 
have hitherto enjoyed them, and also to continue all emolumonts, rights etc., 
hitherto held by the Patils and village officors according to tho ostablished 
usage, Should any complaint be made to Government on the subject you 
are to act according to its order. If on any account the payment to the parties 
of any of the above allowances should be stopped the amoun: should be paid 
by you to Government. 

In respect to the above-named village you are considered farmer thereof, 
you are therefore to exercise the authority vested in farmer by Chapter VI 
of Regulation XVII of 1827 or such as may be horeafter vested in them by 
any new enactment shall also be exercised by you and in the event of your 
acting contrary to the above-said enactments you will bọ subject to such 
penalties as are now or may hereafter be provided for by It gulations, 

For breach of any of the conditions of this lease for which a Bpecific 
penakty has not, been laid down Government is at liberty to inflict such 
punishment as may be provided by Regulations and to cancel the lease and 
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O. J, resume the villages without reimbursing you for any expense you may have 
incurred. No claim for losses will be attended to. 


es Should you wish to sell or transfer the said village in any way whatever to 
any other person you are to apply to Government for pormission to do so, 
Pesan and if the person to whom youmay wish to transfer the above village shall be 
P approved of by Government, it will grant you such permission and you are 
Sonherany then at liberty to transfer it to whom, Thp farm of the village in question is 
OF STATE to be held by one individual as an undivided proporty, and is in cases of suc- 
— cession to be considered, as concerns Government, the property of the head of 
the family.” 


Subsequently the-grantee sold his rights under the kow/ to 
Hariprasad Santukji, Narayanji Shamji and Jamnadas Bapuji. 
These persons conveyed their rights to the plaintiff’s fat 
Haji Sumar Haji Karim in December 1880, and by the orde 
the Collector the village was transferred to the vendee’s 
on the 3oth September 1881. Owing to the prevalence 
plague in Bombay and its suburbs, several occupant 
land in the village having erected residential quarter 
holdings in the village, the Government of Bomb 
year 1906 levied enhanced assessment on lands w 
converted into building sites under the provision’ o 
bay Land Revenue Code (Bom. Act V of 1879). The 
under the ow? himself claimed the right to recover 
hanced assessment or at least a portion of it on the 
that the village was alienated and exempt from the provis 
of the Bombay Land Revenue Code. The Government the 
uponissued a resolution No. 1127 dated the 1st February 190 
to the effect that the grantee had no right to participate in the 
enhanced assessment on account of building sites. The grantee, 
the plaintiff, thereupon brought the present suit in the District 
Court at Thana against the Secretary of State for India in 
Council praying, 

(1) It be deolared that :—- 

(a) The extra assessment imposed by the defendant upon the land aps 
propriated for building sites in the village of Ghatkooper was illegal. 

(b) The Bombay Land Revenue Code was not applicable to the said 
village, 

(c) The resolution of the Governmont to the effect that the howl was 
agricultural was erroneous. . 

(2) ‘The defendant be restrained by a permanent injunction from levying 
“lovesaid assessment, 

(8) The amount, if any, recovered by the defendant on account of such 
assessment be awarded to the plaintiff, 

The defendant denied that Ghatkooper was an alierated 
village or that the provisions of the Bombay Land Revenue 
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Code were not applicable to it and contended that the plaintiff 
was no more than a farmer of land revenue, existing at the 
date of the Aowl in accordance with s. 20 of Bombay Regula- 
tion XVII of 1827 and Government did not otherwise transfer 
their rights to the payment of the land revenue, that the lease 
was granted not only without any stipulation against increas- 
ing the assessment but on the contrary with an express stipu- 
lation reserving'the defendant’s right to do so, that the object 
of the lease being clearly to promote cultivation in the village, 
it was obviously agricultural in its charactér and Government 
ad full authority to levy non-agricultural assessment under 
65 and 66 read with s. 48 of the Bombay Land Revenue 
in cases the lands were diverted from their originally 
plated user during the currency of the lease and that 
ts and benefits granted to the lessee were those speci- 
ted to him under the terms of the lease and the 
receiving enhanced assessment not having been so 
e plaintiff was not entitled to lay claim to any 
whatever. 

oint Judge dismissed the suit holding that Ghatkooper 
an alienated village and the provisions of the Bombay 
evenue Code were applicable to it, that the terms of 
ease did not disentitle the defendant from enhancing the 
essment on building sites during the currency of the lease, 
at the plaintiff was not entitled to the said enhanced assess- 
ment, and that the plaintiff could not get any relief. 


The plaintiff appealed. 


D. A. Khare and G. B. Rele, for the appellant. _ 
L. A. Shah (acting Government Pleader), for the respon- 
dent. 




















CHANDAVARKAR J.—The question whether the decree of 
the lower Court is right depends upon the main question 
argued inthis case, whether the village in dispute is not an 
alienated village within the meaning of cl.(19) of s. 3 of the 
Bombay Land ‘Revenue Code (Bom. Act V of 1879). 

The word “alienated” is defined in that Code to mean 
“transfer, in so far as the rights of Government to payment of 
the rent or land-revenue are concerned, wholly or partially, 
to the ownership of any person.” 

THe question is whether this village has been transferred 
to the ownership of the present appellant, so far as the rights 
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A. O. of Government to the land-revenue are concerned. That is a 
1911 question which must be decided upon the proper construction 
—~ ofthe fowl (Exhibit 24) granted to the appellant’s predecesso1- 
Hast in-title in the year 1844-45. 

ABDULLA The terms of the fowl leave no matter whatever for ambi- 


s 0” — guity. In dealing with the terms of that document it is 
RC RETARY `; : . : . ‘ 
Se Sirs ue to bear in mind that in order to bring a village with- 


TATE in the term “alienated,” a transfer of the rights of Govern- 
E ment must be a transfer of a particular kind, namely, of the 
va" ownership of Government with reference to its rights to land 
revenue, not all rights of ownership. 
Now, the word “owner” does not require any definiti 
because its meaning is quite plain. But if it is necessar 
find out the meaning attached to it by the Legislature, w 
usefully refer to the sections of the Transfer of Proper 
where ‘transfer’ is pointed out as being either b 
ownership, in which case the transaction amounts t 
an out and out assignment, or by way of gift, in 
also it may be by way of ownership. But there a 
of a more limited character such as transfer by w 
gage, or lease, or charge. In the present case it is i 
to hold that the rights of Government 'have been tra 
by way of ownership, having regard to the terms of the 
At the outset the preamble of the kowl shows tha 
village was leased to the grantee fora period of ninety-ni 
years. It isa lease of the revenues of the village on certai 
conditions. One of those is “that on the land which had 
already been under cultivation the grantee should pay Rs. 
1,135-14-7; and that as to the waste lands, the grantee should 
pring them all into cultivation within forty years, and on the 
expiration of that period the full assessment, according to 
the prevailing usage of the country, should be collected 
annually from the grantee on such land as might be under 
cultivation, as well as on such quantity as might remain 
waste out of the present waste, entered in the public accounts.” . 
It is clear that the object of the lease was agricultural ; that 
Government never parted with their rights, so far as the right 
to build was concerned. That conclusion is strengthened by 
the subsequent ‘conditions in the lease. All these conditions 
refer to agricultural operations and objects. Then the 6th 
condition is: “It is clearly to be understood that this lease 
confers no right which Government does not now possess and 
only such portion of the rights of Government as may be herein 
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specifically granted to the grantee, is hereby granted to you.” A. C. J. 
In other words, wherever the lease is silent about any right, 191] 
that right must be regarded as not having been granted. Now, =~ 
the rights as to building are omitted altogether from the lease, Hast 
There is nota word said about them. The necessary inference ABDULLA 


from that is that Government reserved to themselves those s x 
ECRETARY 


Tights. ov STATE 
The 8th condition is also important. That condition runs ae 

.  Chandavar 
thus :—"'Should a survey be made and a new assessment be in- far J, 


N giago; in the district, the same will afso be done in your ~~ 


h 


village; the land etc., which has been granted to you free from 
assessment will, however, remain uninterfered with till the 
period of exemption has expired, when the rates will be levied.” 
Ma condition makes it quite clear, even if there had 
been any ambiguity in the conditions that had gone before, 
‘that a village cannot be included in alienated villages, be- 
cause according to the provisions of the Bombay Land Revenue 
Code, in the case ofan alienated village, Government cannot 
make a survey or fix an assessment unless they are invited to 
do so by the alienee; whereas, according to this 8th condition, 
Government have reserved to themselves the right of making 
a survey and introducing a new assessment in this village, upon 
their owninitiative, without any invitation from the grantee. 

And in the roth condition it is also distinctly stipulated 
that “ if a complaint be made to Government in respect of pay- 
ments to all Devasthans and Dharmadaya allowances, then the 
grantee is to act according to the orders of Government.” 

Then the rath condition is also significant. “In respect of 
the above named village,” that condition Says, “you are to 
consider yourself as a farmer thereof;” in other words, as a 
“lessee.” It further says, ‘‘ You are therefore to exercise the 
authority vested in farmers by Chap. VI of Regulation XVII 
of 1827 or such as may be hereafter vested in them by any 
new enactment, shall also be exercised by you, and in the 
event of your acting contrary to the above said, enact- 
ments,” viz. Regulation XVII of 1827 and any other which 
may subsequently be passed, “you will be subject to such 
penalties as are now or may hereafter be provided for by 
Regulations.” That is sufficient to bring the village within 
the operation of the provisions of the Bombay Land Revenue 
Code. 

Then the 16th clause provides that “for breach of any of the 
conditions of this lease for which a specific penalty has not been 

K H2 
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A. 0. J. laid down, Government is at liberty to inflict such punishment 
1911 2S may be provided for.” 

we ' The 18th clause must also be read as having a bearing upon 

Hast the question which we have to determine. The grantee is 

ABDULLA prohibited by that condition from either selling or transferring 

s Y, the village in any way whatever, which would mean by way 

EORBTARY . . 

‘> op Srarg Of gift, sale, lease or mortgage, to any other person with- 

out the consent of Government. This condition is usual in 

the kind of transfers known as leases, in which the lessor 

—~ makes it a term that there shall not be any assignment by the y 

lessee without his consent either in writing or otherwise. 

Therefore, there cannot be any doubt that this kom] is no 
more than a lease, that Government parted with their rights 
as lessors in favour of the grantee asa lessee, and imposed 
upon him certain conditions. None of those conditions 
brings the contract within the definition of the term 
“alienated” village, in cl. 19 of s. 3 of the Bombay Land 
Revenue Code. 

For these reasons we are of opinion that the District Judge 
is right in holding that the plaintiff’s claim must fail. 

In confirming his decree, however, we wish to make it quite 
clear that our decision is confined only to the buildings which 
have been erected, and to the extra assessment which Govern- 
ment have imposed in respect of those buildings, under the 
provisions of the Bombay Land Revenue Code. ‘his decision 
does notin any way affect or prejudice such right as the plaintiff 
or Government may have in respect of the assessment on 
agricultural land. We express no opinion whatever as to the 
latter. The plaintiff's claim, as made in his plaint, and in his 
pleadings, was entirely confined to the extra assessment levied 
by Government in virtue of their right, under the provisions: 
of the Bombay Land Revenue Code, to impose that assessment 
on occupants, who have built upon their respective lands. Our 
decision, therefore, is confined only to that extra assessment. 
For these reasons the decree must be confirmed with costs. 


Decree confirmed. 


Chandavar- 
kar d. 
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Before Sir N. G. Chandavarkar, Kt., and Mr, Justice Hayward. 


CHAGAN CHUNILAL 
Us: 
SUKA BARKU.* 


Waiver—Instalments— Default in payment, 


The plaintiff agreod,in 1901, to sell to the defendant his lands for 
Rs. 1,000, and put the latter in possession. Tho torms of tho contract 
wero, (1) that the purchase monoy should be paid annually by instalments 
of Rs, 100 oach on certain fixed dates; (2) that in caso of default in the 
payment of the first instalment on the due dato, the plaintiff should be 
ontitled to recover it as ront and sue for possession of the lands ; (3) that 
in case of default in the payment of any three or four subsequent instal- 
menis on the due dates the plaintiff should be entitled to recover possession 
of the lands and claim the unpaid instalments as rent; and (4) that on pay- 
thent of all the instalments the title to the lands should be treated as 
having passed to the defendant by sale, but that in the meantimo the 
plaintiff should continue owner thereof. The plaintif sued for possession 
of the lands, alleging default in the payment of the instalments of 1904, 
1905 and 1906. The lower Courts, finding that there had been waiver by the 
plaintiff a8 regards the first two instalments and probably as regards the 
third also, dismissed the suit. On appeal.— 

Held, that as to the first three istalments the plaintiff dealt with the 
defendant in such a way as to show that he did not insist on payment on 
the dates fixed in the contract; and that after that course of conduct, 
he was not warranted in enforcing payment according to the strict terms 
of the contract without previous intimation to the defendant to that 
effect. 

j Cornwall v. Henson (1), followed. 


Surr to recover possession of land. 

Chagan Chunilal (the plaintiff) executed a deed of sale in 
1901 in favour of Suka and others (defendants), whereby he 
delivered possession of the lands sold to the defendants. The 
main conditions of the agreement were : (1) that the purchase 
money Rs. 1,000 should be paid in equal yearly instalments 
on dates specified ; (2) that in default ofpayment of the first 
instalment on the due date, the plaintiff was to be entitled to 
recover it as rent and sue for possession of the lands; (3) thatin 
case of default in the payment of any three or four subsequent 
instalments on the due dates, the plaintiff should be held en- 
titled to recover possession of the lands and claim the un- 

*Second Appeal No. 2900f 1910, passed by R. B. Bhangavkar, Subor- 
from the decision of J. Scotson, As- dinate Judge at Amalner, in Civil 
sistant Judgg of Khandesh, in appeal Suit No. 72 of 1908. 

No, 269 of 1908, confirming the decree (1) [1900] a Ch, 298. 
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A. 0. J. paid instalments as rent; and (4) that on payment of all the 
1911 instalments the title to the lands should be treated as having 
~~ passed to the defendants but that in the meantime the plain- 

Cuacan tiff should continue owner thereof. 

v. After this agreement, there were considerable dealings in 
i cotton between the plaintiff and dęfendants. The first instal- 
ment fell due on Margshirsh sud 5th Samvat 1959 (28th Decem- 
ber 1902). It was not paid on the due date; but the plaintiff 
allowed it tobe paid in the month of Ashwin, that is, ten 
months after it was due. Similarly, when the second instal- 
ment fell due in the month of Margshirsh of Samvat 1960, 
(A. D. 1903) the plaintiff gave time to the defendants till th 
harvest of Samvat 1961; and it was paid more than a year affler 
it became due, 
The subsequent instalments of years 1904, 1905 and /906, 
were not paid. The plaintiff thereupon filed a suit, on tHe 31st 
January 1908, to recover possession of the lands on the’ ground 
that there having been default in the payment of three suc- 
cessive instalments, the plaintiff was entitled to recover. 
The Subordinate Judge held that the clause about possession 
on default of payment of first or subsequent year’s instalment 
was penal, that Rs. roo were paid and accepted as the instal- 
ment of the first year, and that the plaintiff was not entitled 
to claim possession under the termsof theagreement. He, 
therefore, dismissed the suit. 
This decree was on appeal confirmed by the Assistant Wade 
onthe following grounds :— 
“ From the terms of the contract it is clear that default in payment of each X 
instalment entitled the plaintiff to recover possession of the land. 
It is admitted however that there was distinct waiver as regards two of the 
instalments and most probably as regards the third, plaintiff (appellant) there- 
fore bases his claim on the defaults of 1904, 1905 and 1906, 
On three occasions therefore plaintiff accepted alate instalment and did 
not proceed to the remedy for which he had stipulated in the deed. Oonsider 
now the position at the fourth default. Under ordinary circumstances no 
doubt it is true that plaintiff’s mere inaction would not constitute waiver, 
and the defendants would have no right to assume it or claim it unless plaintiff 
had misled them by some definite act or omission. But the plaintiff does not 
insist and continues his dealings with the defendants. It seema to me that 
the defendants were perfectly justified in assuming that the plaintiff had no 
intention whatever of carrying out the forfeiture clauses of the contract. 
One act of waiver may nothave been sufficient to entitle them toassure this 
but three such successive acts could have had no other effect. It was incum- 
bent on the plaintiff after such a course of conduct to give the defen@ants 
notice that in future he intended to onforce the terms of the contract.” 








d 
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The plaintiff appealed to the High Court. 


Coyaji, with W. B. Pradhan, for the appellant. —Here time 
was of the essence of the contract. The respondent failed 
to pay the instalments on the dates fixed in the contract and 
thus put an end toit. The appellant is, therefore, entitled to get 
back possession as the respdndent has abandoned the contract 
of sale. The lower appellate Court has held that the appellant 
is not entitled to get back possession because he ‘has dealt 
with the respondent with respect to the first three instalments 
in such a manner as to lead the latter to believe that he 

ould not insist on the payment of the instalments on the due 
dates and that he had no intention of carrying out the forfei- 
turè clauses of the contract and that it was incumbent on him 
after such a course of conduct to give the respondent notice 
that in\future he intended to enforce the terms of the contract. 
We submit that this view is erroneous. Waiver could operate 
as regards past defaults but not with regard to future ones. 
I rely on\ Kashiram v. Pandu(), and Jethabhai v. Natha. 
bhai (D). e À 

M. V. Bhat, for the respondent.— Whether or not there was 
abandonment of the contract on the part ofthe respondent is 
a question of fact. Question as to the intention of parties is 
alwaysa question of fact.The District Judge was justified in draw- 
ing an inference from the plaintiff’s defaults in paying the instal- 


/ ments at due dates on three occasions that time was not re- 


garded by them as of the essence of the contract and that the 
plaintiff did not want to insist on his strict rights thereunder, 


CHANDAVARKAR J.—The appellant brought the suit, out of 
which this second appeal arises, to recover possession of the 
two lands in dispute under the terms ofa contract for sale 
in writing between him and the respondent. By that 
contract, entered into in 1901, the appellant agreed to sell to 
the respondent the lands for Rs. 1,000. The respondent was 
put in possession thereof on the day of the contract. The 
material stipulations in the contract were these:— (1) that 
the purchase money should be paid annually by instalments 
of Rs. 100 each on a certain date fixed in the contract; (2) 
that in case of default in the payment of the first instalment on 
the due date, the appellant should be entitled to recover it as 
rent,and sue for possession of the lands; (3) that, in case of 


(1) (1902) I. L. R. 27 Bom., 10, (2) (1904) I, L. RB. 28 Bom, 399 at p. 407, 
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default in the payment of any three or four subsequent instal- 
ments on the due dates, the appellant should be entitled to 
recover possession of the lands and claim the unpaid instal- 
ments as rent ; (4) that on payment of all the instalments, the 
title to the lands should be treated as having passed to the 
respondent by sale, but that in the meantime the appellant 
should continue owner thereof. 

The appellant alleged in his plaint that there had been 
default by the respondent in the payment of the instalments of 
1904, 1905 and 190§. He, therefore, sued for possession on the / 
ground that there had been a breach of contract by the respons” 
dent and that the latter had by non-payment of instalme 
put an end to the contract. l 

The lower appellate Court, agreeing in that respect with 
the Court of first instance, has found upon the evidence that 
there was " distinct waiver” by the appellant “ as regards two 
of the instalments and most probably as regards the third.” 
The appellant bases his claim for possession on three sub- 
sequent defaults. But the lower appellate Court has held that 
he is not entitled to it, because, after.he had dealt with the 
respondent in respect of the first three instalments in such a 
manner as to lead the latter to believe that he would not insist 
on the payment of the instalments on the due dates, and that 
“he had no intention of carrying out the forfeiture clauses of 
the contract,” "it was incumbent on him” to give the 
respondent “notice that in future he intended to enforce the. 
terms of the contract.” 

We concur in this view of the law upon the facts found. 
The appellant seeks relief substantially on the ground that the 
respondent abandoned the contract for sale and put an end to 
it by failing to pay the instalments on the dates fixed in the 
contract. The question is—has there been abandonment on 
the part of the respondent? As to the first three instalments, 
the appellant dealt with the respondent in such a way as to 
show that he did not insist on payment on the dates fixed by 
the contract. , After that course of conduct, he was not war- 
ranted in law. in enforcing payment according to the strict 
terms of the contract, without previous intimation to the re- 
spondent to that effect. 

The case resembles, in its essential features, Cornwall v. 
Henson G). In that case, there having been default by the 
vendee (who as in the present case had been put i in possession 

(1) [2900] 2 Ch. 298. 
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on the date of the contract) in the payment of the purchase 
money by instalments on the due dates, the vendor resumed 
possession. The vendee sued for specific performance; and 
the question was whether the vendee had by his conduct 
abandoned the contract. It was found on the facts that the 
vendee had been generally in arrear with the instalments but 
that the vendor had from time to time allowed a postponement, 
All instalments had been accordingly paid by the vendee but 
after due date in each case, except the last, As this last instal- 
ment had not been paid on the due date, the vendor claimed to 
treat the contract as abandoned by the vendee. It was held 
that he could not soclaim. The Master of the Rolls in his judg- 
mènt said: “I think it is plain that the vendor never brought 
to the mind of the purchaser, so long as they were in commu- 
nication with each other, that if he did not pay the last instal- 
ment, the vendor would treat the contract as abandoned.” 

The degree must be confirmed with costs, without prejudice 
to the rights, ifany, of the appellant to recover any instalment 
or instalménés under the contract, and to his right to posses. 
sion, in case any instalment accruing hereafter under the 
contract is not paid on the due date fixed thereby. 


Decree confirmed. 


Before Sir N. G. Chandavarkar, Kt, and Mr. Justice Hayward, 


~~ 


MAHOMED IBRAHIM ABDUL RAHIMAN 
v 


SHEIKH HAMJA MAHOMEDALLY.* 


Civil Procedure Code (Act V of 1908), See. 11, Eupin. 1V—Res judicata--Suit 
for redemplion—Failure of suit—Second suit -in ejectment— Court—Discre- 
tion—In ejceiment suit a redemption decree can be passed—Morigage—Re- 
demption— Practice. 


Where a person sues to redeem a mortgage from the defendant and 
fails, ho can bring a second action against the defendant in ejectment. 
The sesond action is not barred by res judicata. 

The question whether any matter might and ought to havo been made 
a ground of defence or attack in a previous suit must depend on the facts 
of each case, One important test is, whether the matters in the two 
suits are so dissimilar that their union might lead to confusion. ‘The 


*Second Appeal No. 861 of 1910, passed by N. G. Chapekar, Subordi- 
front the decision of J. D. Dikshit, nate Judge at Mahad, in Civil Suit 
Assistant Judge, of Thana, in Appeal No. 233 of 1909, 

No, 97 of 1910, gonfirming the decree i 
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A. 0. J, matter involved in a suit in ejectment is essentially different from that 
involved in a suit for redemption, In the first place, where a person sues 

au to eject he sues ag owner of the property; where he sues to redeem, he 
MAHOMED sues as owner of an interest in it, namely, the equity of redemption, and 
IBRAH the defendant as mortgagee is sued as holding the property as security 


for the debt. Secondly, ina suit for redemption, no question of title to 


v. k 
SERIEH tho property is necessarily involved, becauso, if the mortgage set up by 
Hamsa the plaintiff is proved and alive, the mortgagee cannot deny the mort- 


— gagor’s title but must allow him to redeem and gue him separately on*the 
question of title, If the mortgage is not proved, the suit fails, indepen- / 
dently of the question of title. 

Tt has been the practice of the Bombay High Court to pass a decree for 
redemption in a case in which the plaintiff has sued in ejectment, This i 
purely in the exercise of the Court’s discretionary power; and it cpn 
hardly be maintained that the plaintiff failing in an ejectment suit oyght 
to pray for the alternative relief by way of redemption, when the Court 
is not bound to grant it as a matter of right. / 






Surr to recover possession of land. 

The land in dispute originally belonged to one Dhondrao. 
He mortgaged it with Sheikh Hamja (the defendant) with 
possession. Subsequently he sold it to Mahomad*Ibrahim (the 
plaintiff) on the 3rd August 1893. In 1894 the plaintiff insti- 
tuted a suit to redeem the mortgage from the defendant, and 
obtained a decree. He redeemed the mortgage on the 28th 
January 1895 and went into actual possession of the land. 

In 1906, the plaintiff brought a suit (No. 760) against the 
defendant to redeem the land on the footing of an oral mortgage 
which the plaintiff alleged. This mortgage was held not proved an 
and the suit was dismissed. 

On the 13th March 1909, the plaintiff brought the present 
suit against the defendant to recover possession of the land 
relying on his title as owner of the land. 

The defendant contended infer alis that the suit was barred 
by res jud icatu. 

The Subordinate Judge held that the suit was vitiated by 
the bar of res judicata on the following grounds :— 

u Tho former suit tried between the parties was one for redemption while 
the present suit is one in ejectment. Such a suit is triable has been held in one 
Bombay case, I allude to 13 Bom. 326, But as the Chief Justice has pointed 
out the decision in the case was given solely on the interpretation of s. 43 of 
the Civil Procedure Cede and not under s. 13, cl. 2. It was, therefore, held 
that it is no authority under the latter rection, From the review of cases 
and the ratio decidendi of the decision in 25 Bom. 189 there is hardly any 
doubt that the Judges would have held a suit like the one under consideration 
parred under the provisions of 8,48 cl, 2 corresponding tos. 13 cl. 4-of the 


\ 
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new Civil Procedure Code. Thisdecision has been disapproved by the Madras 
High Court. Still it is binding upon me and in the face of the decision which 
has been subsequently followed in 6 Bombay Law Reporter page 594, I do 
not see how the plaintiff can maintain this suit.” 


On appeal, this decree was confirmed by the lower appellate 
Court on grolinds which were stated as follows :— 


“Iu 1906 the plaintiff brought a suit No. 760 of 1906 against the defendant 
alleging that he had given to the defendant the land in dispute for enjoyment 
till the expiration of the term in the mortgage-deed under which defendant 
held another land and that the term of the mortgage being over he was 
entitled to the possession of the land in suit. It was said that the term had 

ired on the 16th March 1906, The defendant in that suit denied the agree- 
ment and alleged that he had purchased the land in suit. The Court held that 
the agreement set up was nat proved and dismissed the plaintiff's then suit, 

The,plaintiff has:brought the present suit relying upon his general title to 
the lands. In the previous suit the plaintiff could have certainly relied upon 
ip as an alternative claim and his omission to do so precludes him 
from instituting the present suit.” 






ith P. B. Shingne, for the appellant.—The lower 
Court was \ wrong in dismissing the suit as barred by res 
judicata. In deciding that the suit was so barred, the Court 
relied upon Guddappa v. Tirkappa (2), But this was not cor- 
rect. The ruling in that case has no application here. - In 
deciding this appeal it is to be noted that it was not at all 
necessary and obligatory to ask for any relief on the ground 
of title in the previous suit, which was a suit for redemption. 
The issue as to title did not arise in that case. A mortgagor 
always impliedly covenants that he has a title to the property 
mortgaged and on that basis the litigation in the previous 
suit went on. The decision of this case can turn upon the 
principle on which the Bombay High Court decided the case 
of Naro Balvant v. Ramchandra Tukdev (2), Bapu Narayen 
Sane v. Bapujirao bin Subhanrao (3) and Narayan Khandu 
Kulkarni v. Kalgaunda Birdar Patel (4). Moreover, in the 
previous suit, the Courts had refused our application to amend 
the plaint and pray in the alternative on title. Hence too 


- there is no res judicata. 


S. S. Patkar and D. C. Virkar, for the respondent.—The 
present case is clearly covered by the decision in Guddappa v. 


Tirkappa (5). What the appellants claim now in this litiga- 





(2) (1900) I. L. R. 25 Bom. 189. (4) (2889) I. L. R. 14 Bom. 404. 
(af (1888) I. }. R. 13 Bom, 826, (5) (1900) L L, R. 25 Bom. 189, 
(3) (1878) P. J. 49. i a 
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‘present is one in ejectment. In the former the plaintiff alleged 


exchange for another property held by him as mortgagee, 
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tion could and ought to have been claimed in the previous 
litigation. The appellants cannot make use ofthe refusal to 


‘allow any amendment on the occasion of the previous litiga- 


tion. See Tarachand v. Bai Hanshi (2). 


CHANDAVARKAR J.—In holding the present suit barred as 
res judicata by the previous suit No. 760 of 19c6, the Courts 
below have mis- -apprehended the nature of the two suits. The 
previous suit was for the redemption of a mortgage; the 





that the defendant had taken the property now in dispute i 


he sought to redeem it. The exchange by way of mortgage 
was held not proved and the suit was dismissed. It wasa 
decision that the plaintiff had not proved the mortgage set up 
by him, and that, therefore, his suit for redemption did not 
lie. Now hesues onhis titleas owner to eject the defendant as 
trespasser. “The relative rights and duties of owner and trespasser 
on theone hand and of mortgagor and mortgagee on the other 
are wholly different, and failure ina suit of simple ejectment does 
not in our opinion in any way bar the plaintiff in a subsequent 
suit to enforce his right to redeem as mortgagor:” Shridhar 
Vinayak v. Narayan valad Babaji (2). The converse of it was 
held by Westropp C. J. and Nanabhai Haridas J. in Govinda 
valad Shivajijv. Ganu valad Balaji (3) To the same effect 
is the Full Bench decision of this Court in Ravjiv. Kaluram (4). 
These were no doubt decisions under the Code of Civil 
Procedure of 1859, which did not contain such a provision as 
Explanation II to s. 13 of the Code of 1882. But this Court 
followed Shridhar Vinayak v. Narayan valad Babaji (5) in 
Naro Balvant vw. Ramchandra Tukdev (6), a case under the 
latter Code. And the same provision is reproduced as Expla- 
nation IV to s. 11 of the present Code (Act V of 1908), which 
applies to the suit in this second appeal. 

The lower Courts would appear to have proceeded on the 


-decision of this Court in Guddappa v. Tirkappa (7) in applying 


the rule of res judicata to the present case. But that decision 
rests on a different principle. There the first suit had been 


for possession claimed by the plaintiff as the surviving co-par- 


cener in a joint family as against the defendant treated as:a 








(2) (2904) 6 Bom, L. R. 594. (5) (1874) 11 B, H, O. B. 224. 
(2) (1874) 11 B. H, C. B. 224, (6) (1888) I. L. R, 13 Bom. 320, 
(3) (1876) P. J. 186. (7) (1900) I. L. R,25 Bom, 189, 


(4) (1873) 12 B, H, Q. R, 160, 
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trespasser. Failing in that suit, the same plaintiff sued as 
reversionary heir, treating again the same defendant as tres- 
passer. It was held that the second suit was barred, because 
having regard to Explanation II to s. 13 of the Code of Civil 
Procedure (Act XIV of 1882), in the previous suit he not only 
might but ought to have alleged his title as reversionary heir. 
Both the suits were in ejectment; in both the claim or title 
was that of owner; the only difference, as pointed out by 
Jenkins C. J. at the conclusion of his judgment, was in the 
source of the title alleged. That made no’ difference as to the 
ature of the two actions. 

As observed by the Judicial Committee of the Privy Council 
in “Kameswar Pershad v. Rajkumari Rutiun Koer) the 
questjon whether any matter might and ought to have been 
made 4 ground of defence or attack in a previous suit must 
depend on the facts of each case, and pne important test is, 
whether ‘the matters inthe two suits are so dissimilar that 
their union might lead to confusion. The matter involvedina suit 
in ejectmentis essentially different from that involved ina 
suit for redemption. In the first place, where a person sues 
to eject he sues as owner of the property; where he sues to 
redeem, he sues as owner of an interest in it, namely, the 
equity of redemption, and the defendant as mortgagee is sued 
as holding the property as security for the debt. Secondly, 


in a suit for redemption, no question of title to the property 


is necessarily involved, because, if the mortgage set up by the 
plaintiff is proved and alive, the mortgagee cannot deny the 
mortgagor’s title but must allow him to redeem and sue him 
separately on the question of title. That was held to be the 
law by this Court in Bapuji Narayen Sane v. Bapujirao bin 
Subhanrao (2) and in Santaji bin Patlu v. Bayaji bin Raghu(s). 
Nor can the mortgagor dispute his own right to mortgage and 
that for the reasonthat in a mortgage the mortgagor cove- 
nants that at all events he has a good title : per Lord Kenyon 
in Cripps v. Reade (4) ; see also Narayan Khandu Kulkarni v. 
Kalgaunda Birdar Patel (5). If the mortgage is not proved, 
the suit fails, independently of the question of title. 

It is true that it has been the practice of this Court to pass 
a decree for redemption in a case in which the plaintiff has 
suedin ejectment. That, as remarked in Parshotam Bhaishankar 
y. Rumal Zunjar (6) is purely in the exercise of the Court’s 





(2) (1892) Ly R. 19 L A, 234. (4) (1796) 6 T. R. 607, 
(2) (1873) P: J. 49. (5) (1889) I. L. R. 14 Bom. 404. 


(3) (1876) P. J. 17. (6) (1895) I. L, R. 20 Bom. 196, 
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A.C. J. discretionary power; and it can hardly be maintained that 
1911 tbe plaintiff failing in an ejectment suit ought to pray for the 
~~ alternative reliefby way of redemption, when the Court is 

Manos not bound to grant it as a matter of right. 

&o. For these reasons the decree is reversed and the suit remand- 
ed to the Subordinate Judge’s Couet for trial on the merits 
according to law. All costs to be costs in the cause. 


Decree reversed. 


: / 


Before Sir N. G. Chandavarkar, Kt, and Mr. Justice Hayward, K 


A 





ce NAGINLAL CHUNILAL y 
July 25. v. / 
THE OFFICIAL ASSIGNEE. 


Presidency Insolvency Act (ILL of 1909), Secs. 7, 86— Official Assignes—Suit by 
stranger—Suit in Civil Court— Right of suit. Í 


Whore the Official Assignee goes into possession of or claims certain pro- 
perty as belonging to the insolvent, and it is also claimed by a stranger 
as his, it is competent to the latter to bring a suit against the Official 
Assignee in a Civil Court, 


ONE Dahyabhai Chhotalal Vakil was adjudged an insolvent 
on the 23rd June 1910; anda vesting order was passed on the 
same day. In virtue of this order the Official Assignee took ' 
into his custody certain pieces of furniture which were in the 
insolvent’s possession at Broach. The plaintiff stated that the 
insolvent had sold the furniture to him on the toth January 
1911 for Rs. 300, in satisfaction of a debt of Rs. 571 which the 
insolvent owed to him. The furniture was let out by the plaintiff 
to the insolvent at Rs. 75 per year. The plaintiff submitted his 
claim to the Official Assignee: but it was disallowed. In the 
meanwhile the Official Assignee advertised the furniture for sale. 

The plaintiff then filed a suit in the District Court of Broach 
against the Official Assignee for a permanent injunction pro- 
hibiting the sale. 

The learned Judge held that he had no jurisdiction to enter- 
tain the suit and that the plaintiff's only remedy lay in moving 
the Insolvency Court at Bombay. His reasons were as follows:— 

“The contention that this Court has no jurisdiction appears to me sound, It 
is supported by s. 86 of the Presidency Towns Insolvency Act, This section 





Ld 
* Appeal No, 40 of 1910 from order, Judge of Broach, in Suit No, 12 
passed “by M. B. Tyabji, District of 1910, 
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provides that acts or decisions of the Official Assignee may be appealed against 
to the Court. The Court having jurisdiction in the matter is the High Court 
of Bombay (Seo, 3 of the Act). Section 17 provides that all property wherever 
situated shall vest in the Official Assignee on the making of the order of 
adjudication; such an order has admittedly been made. The fact that the 
property in dispute is in Broach, is therefore immaterial. Section 101 of the 
Act provides for the period within’which an appeal must be made, from any 
act or decision of the Official Assignee. 

It is contended on the other side thats. 86 of the Act does not bar the 
right of a party injured by an act of the Official Assignee, to sue him, and 

\ ae s. 83 of the Aot expressly safeguards such right 

Section 83 was intended to enable the Official Assignee to sue in cases of 

reaches of engagements which persons have entered into with him and to 
give similar rights to persons with whom contracts may have been made by 
that, officer, Section 86 would be nugatory, if it was optional to sue the 
Official Assignee, or to appeal against his act or decision. 

The krovineial Insolvency Act of 1907 contains provisions similar to the 
sections of the Presidenoy Act referred to above (Becs, 22, 52 (c) ). 

It is obyiously the policy of these laws to prevent multiplicity of legal 
proceedings, and conflicts between the decisions of different Courts which 
might arise ifthe right of appeal were co-existent with the right to sue the 
Official Aasigh eein respect of the same matter. Itis also highly expedient 

, that one and the same Court should as far as possible have jurisdiction in all 
i matters connected with the administration of the estates of insolvents; other- 
wise there would be danger of great prolongation of the administration. 

The plaintiff applied to the Official Assignee to admit his claim to the 
property in suit. This claim was rejected by that officer on the 15th Septem- 
ber 1910, as appears from his letter to the plaintiff’s pleader. This rejection 
was anactanda decision such asis referred to in s. 86 of the Presidency 
Towns Insolvency Act, An appeal lay to the High Court against the rejection 
of the claim” 


The plaintiff appealed to the High Court. 
L. A. Shah, for the appellant. 
Ratanlal Ranchhoddas, for the respondents. 


The following cases were referred to in arguments: Jn re 
Rassub Haji Cassum (1); Ex parte Cochrane (2); Searle v. 
Choat (8); Re Champagne, Ex parte Kemp (4); Re Crook, 
Ex parte Collins (5); Ex parte Brown (6); White v. Sim- 

. mons (1); Ellis v. Silber (8); Waddell v. Toleman (9); Ex 
parte Davies (2°), 


CHANDAVARKAR J.—This was a suit brought by the appel- 
lant against the Official Assignee of the estate of Dayabhai 





(1) (1910) 18 Bom. L, B.13. (6) (1879) 11 Ch, D. 148, 
(2)41875) L. R. 20 Eq, 282, (7) (1870) L. B. 6 Ch. 555. 
(3) (1884) 25 Ch, D. 723, 727, (8) (1872) L. R. 8 Ch. 83, 
(4) (1893) 10 Morrell 285. (9) (1878) 9 Ob, D. 212, 


(5) (1892) 66 L. T. 29. (10) (1881) 19 Ch, D. 86, 


bòl 


A. ©. J. 
1911 


nd 


NAGINLAL 
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A.C. J. Chhotalal Vakil, an insolvent, to obtain a permanent injunc- 
1911 tion restraining the Official Assignee and another person from 
w selling certain articles as belonging to the estate of the in- 
Nagrxnat solvent. In his plaint the appellant alleged that the articles 
Oe in question belonged to him as owner, but that the defendants 
pee had taken possession of them as belonging to .the insolvent. 
—— The plaintiff, therefore, claimed a permanent injunction and a 
Chandavar: declaration that the articles were of his ownership. 
— The District Judge, in whose Court the plaint was filed, has 3 
hėld upon a consideration óf ss. 7 and 86 of the Presidency 
Towns Insolvency Act (III of 1909) that the Court has n 
jurisdiction to try the suit, because the only Court whi 
could take cognizance of such a suit is the Insolvency C 
in the Presidency Town. We think that that view is‘ not 
warranted by the provisions of the Act in question. 
Section 7 provides :—" Subject to the provisions of this Act, 
the Court shall have full power to decide all questions of 
priorities and all other questions whatsoever, whether of law 
or fact, which may arise in any case of insolvency coming 
within the cognizance of the Court, or which the Court may 
deem it expedient or necessary to decide for the purpose of | 
doing complete justice or making a complete distribution of 
property in any such case”. Now, the first observation that. 
has to be made as to this section is that it is an enabling 
section. It gives power to the Insolvency Court to decide all 
questions of priorities, and all other questions, which may 
arise in any case of insolvency coming within the cognizance 
of the Court. It can hardly be disputed, in fact it is admitted, 
that before the Act came into force, the ordinary Courts uad 
jurisdiction to entertain such claims against the Official 
Assignee. The Official Assignee merely steps into the shoes 
of the insolvent for the purposes of his rights and his liabili- 
ties. As has been pointed out in Jn re Mapleback. Ex parte 
‘Caldecott(1), "except where there is an offence against the 
Bankrupt law, or against some law in favour of the creditors, 
the trustee is merely the legal representative of the debtor, 
with such rights as he would have had, if not bankrupt.” 
Therefore, if the Official Assignee goes into possession of, or 
claims certain property as belonging to, the insolvent, whereas 
it is claimed by a stranger as his, then the stranger has by 
common law the right given to him of suing the Official 
Assignee, just in the same manner that he could have sued the 


(1) (1876) 4 Ch. D. 150, 156, 
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insolvent, if he had not become bankrupt. Now, such a right "AO Ë, 
as this existing under the common law could be extinguished = 4944 
no doubt by an Act, but the extinction must be in express cm 
language or by some necessary implication arising from Nacinuat 
any of the provisions of the Act. The language of s. 7 v. 
is hardly adequate for the purpose of extinguishing the C an 


: ; . : ASSIGNEE 
common law right. Further, the section in question says  — | 
that “the Court shall have power to decide all questions of ie ae 


priorities and all other questions whatsoever.” It is very — 
doubtful whether it was intended by the Legislature that the 
‘Court should have the power to decide questions of title, as 
between the Official Assignee and a stranger, with reference 
to property, which is claimed by the Official Assignee as the 
insolvent’s, and which on the other hand is claimed by a 
stranger as his. Had that been the intention of the Legisla- 
ture the wording of the section would have been that “ the 
Court shall have power to decide all questions.” But instead 
of wording it in that manner the Legislature first of all brings 
in questions of a particular character, and then gives the 
‘general words “all other questions whatsoever.” On the 
principle of ejusdem generis it is reasonable to argue that the 
‘Legislature did not intend questions of title to be brought for 
‘adjudication within the jurisdiction of the Insolvency Court. 
We need not, however, express any definite opinion upon that 
point. It is sufficient to hold that s. 7 does not take away the 
jurisdiction of the ordinary Courts that already existed at 
the time this Act came into force. 

Then we turn tos. 86. That section provides: “If the 
insolvent or any of the creditors or any other person is aggriev- 
ed by any act or decision of .the Official Assignee, he may 
appeal to the Court, and the Court may confirm, reverse or 
modify the act or decision complained of, and make such 
order as it thinks just.” Here, again, the language is insuffi- 
cient to take away the right of suit which every person had 
against the insolvent before he became bankrupt, and which 
right the stranger continued to have as against the Official 
Assignee, as the legal representative of the insolvent. All 
that this section provides is that any person aggrieved by any 
act or decision of the Official Assignee may appeal to the 
Court, which means that ifa person does feel that injustice 
has been done to him by any act of the Official Assignee, it is: 
open to him to ask for redress at the hands of the Insolvency 
Court. But that does not shut out the jurisdiction of the 


ordinary Court, 
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A, O., J, The language of s. 7 of the Act is a reproduction of s. 102 of 
1911 the English Bankruptcy Act of 1883, which again is a repro- 
~~ duction ofs. 72 of the Bankruptcy Act of 1869. No doubt 

Nacar there isa clausein s. 102 of the former, which is not to be 

v. found in our Presidency-Towns Insolvency Act (III of 1909).. 
ene That clause gave power to the Court of Bankruptcy in 

- — England to refer any difficult queStions of law and of fact 

Nae triable by a jury, to the ordinary Court for determination. And 
——  itisargued by Mr. Ratavlal that from the omission of this 

clause from s. 7 of the Indian Act, it is a legitimate inference 
that the Legislature here intended that the Insolvency Court |’ 
alone ought to have jurisdiction to try all questions including’ 
those of title arising between an insolvent represented by si 
Official Assignee and any person claiming adversely to him. 
But where a stranger claims certain property as his, as seine 
an insolvent represented by the Official Assignee, it is open to 
doubt whether the question is one which in the strict sense of 
the expression may be said to arise in the course of insolvency. 
But assuming it does so arise, the power given by the English 
Law to the Insolvency Court to refer a question Of law or fact 
to an ordinary Court does not necessarily exclude the ordinary 
jurisdiction of the latter Court to determine questions relating 
to the title of the insolvent to property as against a stranger. 
We must, therefore, hold that the lower Court had jurisdiction 
to try this suit. 

The order of the lower Court is reversed and the case sent 
back to that Court for trial on the merits. The costs of this 
appeal must be paid by the respondents. 


Decree reversed, 
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Before Sir N. G. Chandavarkar, Kt., and Mr. Justice Hayward. 


AI SAMRAT a911 
v. —~:; 
SARDARSANG HAMABHAI. * July, 27, 


Specific Relief Act (I of 1877), Seo. 06—Injunction—Grant of injunction, when 
proper—Diseretion of Court—Award of damages—Practice. 


Where the actual invasion ofa right and other circumstances of the 
case show that the invasion is likely to continue, the proper remedy in 
such a oase is injunction, under s8. 56 of the Specific Relief Act, 1877, To 
say that the plaintiff ought to sue for damages every time that the right 
is invaded is to drive him to a multiplicity of suits, 

A, Tt is not necessary that any positive evidence should'be led by the plain- 
tiff for the purpose of showing that the defendant intended evading the 
rights in the future also. ‘That is a question which can be determined on 
the probabilities of the case, the surrounding circumstances, and by the 
light àf the conduct of the defendant in the actual obstruction which he has 
caused in one year and with reference to the attitude which he adopts, 

In a suit for injunction the Court oan grant relief by way of damages. 





SUIT for injunction. 


A mortgage was executed in favour of Bai Samrath and others 
| with regard to 56 dokdas and2§ badams share out of 34 numbers of 
; Jivailands of the Navda Girasias (the defendants). The mortgage 
j was usufructuary and with possession. The produce was every 
year brought on the common threshing ground of the village and 
divided among the different shareholders according to their 
Shares. In Samvat 1962 (A. D. 1905-1906) the produce was so 
brought: but the defendants did not allow Bai Samarat and 
others(the plaintiffs) to remove their share.The plaintiffs brought 
this suit to obtain an injunction restraining the defendants from 
obstructing the plaintiffs in recovering their share in the pro- 
duce of Samvat 1962; and also for a permanent injunction 
restraining the defendants from obstructing the plaintiffs in 
future years in separating and removing the produce of thei 
share. : 
The Subordinate Judge who tried the case granted the in- 
junction so far as the produce of Samvat r962 was concerned. 
He refused the injunction for future years. The following 
were his grounds :— 





*Second Appeal No. 26 of 1910, No. 149 of 1909, reversing the decree 
from the decision of D, G. Medhekar, passed by N. V. Desai, Subordinate 
Additional First Class Subordinate Judge at Dhandbuka, in Civil Suit 
Judge, A. P., at Ahmedabad, in appeal No. 155 of 1996, 


R H4 


mn 
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A.C. J. Under s. 56 (4) of the Specific Reliof Act: “An inunction cannot be 
granted when equally efficacious relief can cortainly be ob .ained by any other 
cy 1911 mode of proceeding except in case of breach of trust.” * ee also 1 Bombay 
ey seed Law Reporter 210 and the cases there cited. 

Bar Sawer To grant an injunction is discretionary with a Court (5 Bom. L. R. 267 at 
Sid eat p. 269), Are there any circumstances in this case to entitle me to say that 
ew: when plaintiff’s right is invaded he shoujd not be granted a remedy, at least 

by way of injunction, in terms of the first prayer in the plaint P { 

I am asked to issue two injunctions in terms of para. 7 of the plaint. Iam `% 
afraid I cannot issue any perpetual injunction in a suit of this nature. ‘Fhere 
is no knowing at present that plaintiff will be obstructed by these very defen- 
dants again in respect of the same matter, I grant the first prayer in para. 7 

of the plaint only because I am deciding the case upon plaintiff’s caus 

action at the date of suit. At that date plaintiff had a right to go 

Makhal in Navda to take his share of the crops and defendants had n 

to prevent him from doing so. L decline to say anything here upon 

whether an injunction of this nature will avail plaintiff in any way in 

respect of the crops of Samvat 1962. I grant this injonction as: find the 
Girasias’ conduct on the occasion of the obstruction most reprehensible,’ 






On appeal, the First Class Subordinate Judge, A. P., held that 
the plaintiffs were not entitled even to the injunction prayed 
for for Samvat 1962, that all they were entitled to were only 
damages, which could not be awarded as they were not claim- 
ed. His reasons were as follows :— \ 


“Considering the first relief in the light of the above section, if will-be seen | 
that the relief in question does notcome under any one of the clauses of \ 
para. 3 thereof (of the section). Supposing that the plaintiff is deprived by N 
the defendants of his share in the produce in question, he can recover damages ‘+ 
therefore from the defendants, and defendants’ act amounts to nothing more 
than depriving plaintiff of his share. It can hardly be said that there is no 
standard for ascertaining the damages that the plaintiff has suffered by 
being kept out of his share, or that pecuniary compensation is not an adequate 
relief, or that an injunction is necessary to preventa multiplicity of suits. 
There was nothing to prevent the plaintiff from seeking the relief contemplat- 
ed by cl. (i) of s. 56 of the Specific Relief Act, namely, damages for loss sus- 
tained by reason of the wrongful act on the part of the defendants in keep- 
ing him out of posseasion in respect of the produce in suit. I, therefore, 
think relief by perpetual injunction is not admissible in respect of the one 
year’s produce in question, 

In like manner I think the perpetual injunction asked for in sub-para, 2 of 
para,7 of the plaint cannot be granted. Thereis no knowing whether the 
defendants will again obstruct the plaintiff in taking his share of the produce, 
The result of this suitin which it has been found that the plaintiff hag 
been in receipt of his alleged share of the produce of the land will probably 
bring home to the defendants the uselessness of offering any further resist- 
ance to the plaintiff taking his share of the produce. Further the plaintiff 
is only a mortgagee of the land and he can enforce the ° mortgage, if his 
possession as mortgagee is disturbed, 
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The result is that the plaintiff is not entitled to any one of the injunc- 
tions sought by him. Had the plaintiff sought damagesin this suit as an 
alternative relief, the same would have been granted to him. But ncthing 
was said about it in the arguments on the part of the respondent. Nor was 
any attempt made to get the plaint amended sgo asto include a claim for 
damages, ‘The present claim is valued at Rs. 10, buta claim for damages 
will have to be differently valued for court-fee. Under these circumstances 
it is not desirable that I should allow the plaintiff any damages of my own 
motion, 


x The plaintiffs appealed to the High Court. 


L. A. Shah, for the appellants. 
\W. M. Samarth, for the respondents. 


CHANDAVARKAR J —The suit was brought by the appellants, 
as usufructuary mortgagees, claiming relief by way of a 
permanent injunction to restrain the defendants from 
obstructing them in the enjoyment of their right as such 
mortgagees. l 

The Subordinate Judge who tried the suit found upon the 
evidence that’ in the Samvat year 1962 the defendants did 
obstruct and adopted "a really ingenious method” of harass 


‘ing and harming the plaintiffs. Accordingly he granted 


injunction only in respect of the produce, which the plaintiffs 
were entitled to get in respect of their mortgage for 
the Samvat yearin question. But as to the future years, the 
Subordinate Judge rejected the claim for injunction upon the 
ground that there was nothing to show that the defendants 
intended to invade or would invade the plaintiffs’ right. 

There was an appeal by the defendants and cross-objections 
were made by the plaintiffs. So far as the injunction granted by 
the Subordinate Judge inrespect of the produce of one year was 
concerned, the lower appellate Court held that the plaintiffs 
were not entitled to that relief, having regard to the provisions 
of s. 54 of the Specific Relief Act. In other words, in the 
opinion of the appellate Judge, remedy by way of injunction 
was not the proper relief, because the plaintiffs could get dam- 
ages in respect of the wrong. Now, that view would be cor- 
rect if we were to look to the interruption or obstruction for 
the single year, and if that interruption or obstruction was not 
evidence, either by itself or taken with other circumstances, 
of a threat on the part of the defendants to continue to invade 
the rights of the plaintiffs in future years, so asto destroy them 
altogether asthe rights of the usufructuary mortgagees. On 
this point the lower appellate Court may usefully be referred 


e 
a 
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to the decision of this Court in Apayi Patil v. AfaG), where 
Jenkins C. J., after quoting the provisions of s.54 of the 
Specific Relief Act, says :—“ It appears to us that where a 
legal right, violated by another under colour of title, is estab- 
lished, the recurrence of violation cannot in ordinary cases be 
adequately met by damages, npr can those damages be 
satisfactorily ascertained.” Therefore, ifsuch actual invasion of 
the right as has taken place and other circumstances of the 
case show that the invasion is likely to continue, then to say 
that the plaintiffs olght to sue for damages every time that the 
right is invaded is to drive them to a multiplicity of sui 
whereas s. 56 says the proper remedy in sucha caseis by j 
junction. So the ground given by the lower appellate Cøurt 
for reversing the decree of the Subordinate Judge fails. 

Then, on the other question, on which both the 







to a permanent injunction in respect of the years s 
to the Samvat year 1962, what has already been saj answers 
that point. It isnot necessary that any positive evidence 
should be led by the plaintiffs for the purpose of showing that 
the defendants intended invading the rights for the subsequent | 
years also. That is a question which can be determined on 
the probabilities of the case, the surrounding circumstances, 
and by the light of the conduct of the defendants in the actual 
obstruction which they have caused with reference to the pro- 
duce of one year and with reference to the attitude which 
they have adopted in'the present suit. In the present suit 
they have denied the plaintiffs’ title. The lower appellate 
Court has not found whether the obstruction complained of 
by the plaintiffs for the Samvat year 1962 is proved or not: 
nor has it found any of the facts which would be required for 
the purpose of deciding the question whether a permanent 
injunction ought to go in respect of the subsequent years. The 
suit having been dismissed upon a preliminary point, we must 
reverse the decree of the lower appellate Court and remand 
the appeal for a fresh hearing on the merits. 

Mr. Samarth in supporting the decree of the Court below 
has urged before usa point which was decided against him 
both by the Subordinate Judge in the Court of first instance 
and the Subordinate Judge with appellate powers. He argues 
that the suit is not maintainable under the provisions of the 
Talukdari Act, according to which no Court shall, entertf#in a 


(1) (1902) 4 Bom, L, R. 584; 1. L. R. 26 Bom, 735. 
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suit for partition of the Talukdari estate. It iscontended that A. 0. J. 
the present suit for relief by way ofa. permanent injunction 1911 
is really a suit for partition in the disguise of a suit fora == 
declaration andan injunction. But both the Courts below Bar sae 
have found upon the evidence that the plaintiffs have been in 
receipt of their share of the produce as usufructuary mort- Sanansanc 
gagees for several years and that they have been enjoying the Chandavar- 
property as tenants-in-common. Having regard to that finding 
of fact, it is clear to us that what is sought is not partition but 
a declaration of the right which thè plaintiffs have as 
usufructuary mortgagees. 
Should the Court below find on a consideration of the 
cirgumstances of the case that the proper relief to grant to the 
plaintiffs is by way of damages, not by an injunction, it should 
grant\that relief instead of referring the plaintiffs to a separate 
suit. he Court has jurisdiction to give damages where relief 
by way\of injunction only is sought but the right to itis not 
proved: \ Kaliandas v. Tulsidas(:), 

We must, therefore, send the case back for disposal accord- 
ing to law. All costs including those of this appeal to be dealt 
with by the lower appellate Court. 


—— 


Decree reversed. Case sent bach. 





Before Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Batchelor. 


MOTILAL VIRCHAND A 
V. July 31. 


CHANDRASANGJI HIMATSANGIJI. * 


Civil ‘Procedure Code (Act V of 1908), Secs. 47, 145—Decree—Execution— 
Surety—Surety-bond—Liability of the surety under the bond—Suitcan' lie to 
enforce liability—Practice—Procedure. i 


The liability of a surety under his bond for the performance of 
any decree or for the restitution of any property. taken in exeoution 
of a decree, can be enforced by a separate suit. 


OnE Mohansangji Hamirsangji filed a suit (No. 18 of 1894) 
inthe District Court at Broach against one Chandrasangji 
Hithatsangji to recover possession of the Matar estate. He 
was unsuccessful in the suit. He appealed (No. 20 of 1898) to 





* first Appeal No, 86 of 1899, from Ahmedabad, in Suit No; 465 of 1907. 
the decision of Chimanlal Lallubhai, (1) (1899) 1 Bom. L. B. 459; L L. 
First’ Class ‘Subordinate Judge of R. 23 Bom. 786. 


ġio THE BOMBAY ‘LAW REPORTER. (VoL, xii. ° 


A. 0. J. the High Court,which on the 7th March 1899 reversed the decree 
1911 and awarded possession of the whole of the Matar estate to 
~~ Mohansangji. Chandrasangji then applied to the High Court 

Mormat to obtain leave to appeal to the Privy Council and obtained it. 
eae On the 18th April 1899, Mohansangji applied to the Broach 

Court (darkhast No. 2 of 1899) to execute the decree. The 
— ` Court awarded possession of the immovable property to the 

applicant and disposed of the darkhast on the 30th August 1899. 
In the meanwhile, the Collector, who was managing the estate 

on behalf of Chandragangji (a minor) and the minor’s mother 

applied to the High Court for stay of execution. On the zīst 

June 1899, the High Court refused stay of execution; bu 

directed Mohansangji to give security to the extent of the 

movable property and for mesne profits of the immovable pro- 
perty for three years. The District Judge fixed Rs. 50,000 as 
three years’ net mesne profits of the immoveable property, 
and on the 29th July 1899 fixed Rs. 44,000 as the amount 
for which Mohansangiji should find security before he could pro- 
ceed to execute the decree in respect of the moveable property. 

In the meanwhile, the Collector, who was managing the 
estate on behalf of Chandrasangji, paid over Rs. 10,000 to his 
pleader in the High Court, to meet the expenses of the appeal 
to the Privy Council. On the 26th July 1899, Mohansangji 
applied to the High Court, praying inter alia that the Collector 
be directed to deposit the above amount with the Registrar 
of the High Court and that the Registrar be directed to keep 
the whole amount intact in his hands until such time as the 
Court executing the decree passes its order accepting security 
in respect of the moveable property. The High Court passed, 
on the 23rd August 1899, an order directing the Collector to 
deposit the sum of Rs. 10,000 with the Registrar till further 
orders. 

On the 26th August 1894, the plaintiff Motilal Virchand and 
another passed a surety-bond, the operative part of which was 
as follows :— 

“I, Hemchand Mulchand, aninhabitant of Bombay and (I) Motilal Virchand, 
an inhabitant of Ahmedabad, do, of our free will and pleasure (hereby) for 
ourselves and for our heirs and executors, enter into an agreement with the 
said Court as follows:—In oase the order passed by the Hon’ble the High 
Court in the said appeal No. 20 of 1898 be set aside in the appeal preferred by 
the said defendants to the Hon’ble the Privy Council, and the possession of 
the moveable property is ordered to be restored, then the said plaintiff, 
Thakor Mobansangji Hamirsangji shall give back to the said defendants the 
whole of the moveable property of which the said plaintiff Thakor Mohan- 
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sangji Hamir , may have come in possession ; or if he shall make default A, O. J, 
in so doing, bo . of us jointly:and severally (hereby) bind ourselves and our 9 
heirs and execu rs to pay to the said Conrt in (obedience to its order) a sum 1911 


—~ 
upto Rs, 44,000, 
x f i Mortar 
On the 29t August 1899, Mohansangji applied to the High v 


Court that R: 10,000 deposited with the Registrar be paid Owanpra- 
over to him. The High Court passed, on the 31st idem, an SNe 
order to that effect. 
The Privy Council.reversed the decree passed by the High 
Court, on the goth July 1906 (vide, 8-Bom. L. R.-705). Chandra- 
Sangji was thereupon ordered to be put in possession of the 
Matar estate : and onthe 26th October 1906, the security bond 
in question was assigned to him. 
NOn the 5th October 1907, Chandrasangji filed a suit to 
reċọver Rs. 10,000 principal and Rs. 5,875 interest, in all 
Rs. ¥5,875, from Motilal and Hemchand (the defendants). 
The Subordinate Judge held that it was open to the plaintiff 
to enfdrce the security bond by a suit, although he had not 
proceeded to enforce it by summary process in execution ; and 
that the defendants were liable to pay the sum claimed. 


Motilal, one of the defendants, appealed to the High Court. 


G. S. Rao, for the appellant. 
G. K. Parekh, for the respondent. 


Scott C. J.—On the 21st of June 1899 an application was 
made to the High Court praying that execution of the decree 
_ of the High Court in appeal No. 20 of 1898 from an original 
decree of the Assistant Judge of Broach might be stayed pend- 
ing disposal of the appeal preferred by the petitioner to Her 
Majesty in Council. 

The application for stay wasrefused but it was ordered that 
Mohansangji Hamirsangiji, the successful appellant to the High 
. Court, should, before he was allowed to execute the decree, give 

security to the extent of the moveable property and mesne 
profits of the immoveable property for three years. 

In consequence of this order Hemchand Mulchand and 
Motilal Virchand executed a bond to the Assistant Judge of 
Broach on the 26th of August 1899 agreeing with the Court as 
follows :~“‘In case the order passed by the Honourable the High 
Court in appeal No. 20 of 1898 be set aside in the appeal 
preferred by the said defendants to the Privy Council, and the 
possession of the moveable property is ordered to be restored 
then the plaintiff Thakor Mohansangji Hamirsangji shall give 


e 
. 
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A. 0.:J. back to the defendants the whole of the moveable property of 

4911. Which the plaintiff Thakor Mohansangji Hamirsangji may have 
~~ come in possession.” 

Morau Now after the execution of that bond an application for 

Gis ie execution which had been filed by Mohansangji was dismissed 

cssanaar PY the District Judge on the ground that it was not in proper 

— form, and on the next day, the 3rst of August 1899, the High 
Soott C. J. Court ordered on an independent application of Mohansangji 
that the sum of Rs. ro,o00 which had been paid in by the 
Collector as Manager of the property in suit should be paid 
to Mohansangji on the Registrar being satisfied that the . secu- f 
rity had been furnished. 

The appeal to the Privy Council was successful and tHe 
present suit was filed to recover the sum of Rs. 10,000 paid’ to 
Mohansangji as above stated. / 

The defendants are the executants of the surety-bond/ 

Two points have been taken in objection to the suit. First, 
it is said that the obligee of the bond must proceed in execu- 
tion against the obligor where the bondis passed. as security. 
for restitution in the event of a decree being reversed, and that 
no suit based upon such a bond cin be maintained, and,secondly, 
it is said that if the first objection is a good one the Court’ 
would be prevented by considerations of jurisdiction from ` 
converting this suit intoa proceeding in execution to enforce ‘ 
the bond against the surety. \ 

To deal with the last point first the defendants live in + 
Ahmedabad and in consequence of their residence in that District. 
they have been sued in the Court of the First Class Subordi-, 
nate Judge of Ahmedabad. The decree has to be executed in, 
the first instance by the District Court of Broach, and has not l 
been transmitted for execution to the Court of the First Class 
Subordinate Judge, Ahmedabad, therefore, it is said, there is an 
objection to converting the suit into a proceeding in execution. 

In the view that we take of the case that objection cannot 
prevail, for, we think that assuming that the bond could be 
enforced by a proceeding in execution, it is not necessary for 
the obligee to resort to that precedure. He may filea suit 
upon the contract contained in the bond. 
| That was the view which-was taken many years ago by the 
Allahabad High Court in Abdul Kadir v. Baboo Hurree 
Mohun (2), and it is a view. which does not appear to have 


(1) (1874) 6 N. W, P. 261, 








—s > 
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been controverted definitely in any of the many subsequent A. O. J. 
decisions to which reference has been made. 1911 

Reliance is placed upon the decisions of this High Court in =~ 
Venkapa Naik v. Baslingapa O); Kusaji v. Vinayak (2); and Moria 
Jamsedji v. Bawabhai (8) and we are asked to infer from them Trae 
that this suit will not lie., We do not think-that any such 


BANGJI 
inference can be drawn. In Venkapa Naik v. Baslingapa (4), rare 
the Subordinate Judge was of opinion that the provisions of peas i 


S. 253 of the Code of Civil Procedure of 1882 could not be ex- 
tended in their operation to the case of å person who became 
a surety for the fulfilment ofthe decree in appeal. He held 
hat the proper mode of proceeding against the surety was by 
a\regular suit and not by a summary process in’ execution, and 
he,therefore, refused to issue execution against the surety. On 
appeļlit was contended,on behalf of the appellant,that there was 
to begained by driving the decree-holder to a regular suit 
against\the surety, that it would be only prolonging litigation 
unnecesgarily, and that the authorities showed that the liabi- 
lity could be enforced by proceeding in execution. Mr. Justice 
West in delivering the judgment of the Court said: “The 
cases Cited in argument make it clear that under Act VIII of 
1859 and the supplemental Act XXIII of 1861, the ordinary 
mode of enforcing payment by a surety was by summary 
process in execution, not by means of a separate suit,” and 
he held that there was ‘no objection to following the same 
procedure in cases under s. 546 as under s. 253. 
In Kusaji v. Vinayak), there is a dictum of Mr. Justice 
Parsons that this Court had decided that the modeof enforcing 
` payment by surety is by summary process in execution and 
not by means of a separate suit. That is an inaccurate state- 
ment of what was said by Mr. Justice West in Venkapa Naik 
v. Baslingapal6). It omits the word “ ordinary” which in 
connection with the argument addressed to us is very material, 
There is nothing in the, decision in Venkapa Naik v. Bastin- 
gapa(7), which should induce us to hold that a suit will not 
lie to enforce the surety bond even in a case where the ordi- 
nary mode of proceeding would be in execution. 
Under the present Code of Civil Procedure where any person 
has begome liable as surety forthe performance of any decree 












(2) (2887) I. L. R. 12 Bom. 411. . (5) (2898) I. L. R. 23 Bom. 478, 
ee (1898) I. L. R. 28 Bom. 478. (6) (1887) I. L. R. 12 Bom, 411. 
3) (1900) I. L. B. 25 Bom, 409. (7) (1887) I. L. R. 12 Bom, 413, 


(4) (1887) I. L. R. 12 Bom, 411, 
x, 119 ` 
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or for the restitution of any property taken in execution ofa 
decree, the decree or order may be executed against him to. 
the extent to which he has rendered himself personally liable 
in the manner herein provided for the execution of decrees, 
and such person shall, for the purposes of appeal, be deemed 
a party within the meaning ofs. 47, 

That, however, does not, we think, involve the conclusion 
that a suit cannot be filed upon the contract created by the 
surety-bond. 

We, therefore, agree with the learned Subordinate Judge in 
thinking that this suit will lie. 

Then it is contended that the Rs. 10,000, the recovery øf 
which is the object of the suit, is not money realized in exeg¢u- 
tion, and, therefore, the sureties are not liable to restore if. 

It isto be observed, however, that the sureties do not con- 
fine their liability to money realized in execution but they 
contract that the plaintiff Mohansangji shall give back to the 
defendants the whole of the moveable property of which the 
plaintiff may have come in possession. These words cover, in 
our opinion, the Rs. 10,000. We affirm the decree and dismiss 
the appeal with costs. 






Decree confirmed. 


Be fore Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Batchelor, 


THE AHMEDABAD MUNICIPALITY 
i v. 
RAMJI KUBER.* 


District Municipal Act (Bom, Act IL of 1901), Sec. 96—Notice of new building 
— Balconies, erection of—Provisional order by Alunicipality—Municipalily 
passing no orders for a year—LHrection of balcony—Injunction—Any pro- 
visional order—Interpretation, 


The plaintiff applied to the defendant-Municipality, on the srd July 
1903, for permission to re-construct his house, and building balconies on the 
Southern and Eastern sides. The Municipality gave to the plaintiff, on 
the 25th idem, permission to re-build his house; as regards balconies, it 
said that the matter was referred to the Managing Committee and until 
it was decided, he should not construct them. For nearly one year, the 





*Second Appeal No. 909 of 1909 in appeal No, 239 of 1908, reversing 
from the decision of D. GQ. Medhe- the decree passed by K.K, Sunavglla, 
kar, Additional First Class Subor- Subordinate Judge of Ahmedabad, in 
dinate Judge, A. P., at Ahmedabad, Civil Suit No, 672 of 1906, 
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Municipality did nothing. The plaintiff after waiting for somo time A. O. J, 


built his balconies. This was reported to the Municipality on the 15th 
July 1904; and it called upon the plaintiff, on the 4th August 1904, to 
remove the balconies. The plaintiff, sued the Municipality for an injunc- 
tion restraining it from removing his balconies :— 

Held, that the order passed by the Municipality as to the balconies must 
be referred to sub.-s, 3 (a) of s. 96 of the Bombay District Municipal Act, 
1909, that it was spent after the expiry of one month; and thatthereupon 
the plaintiff became entitled under sub,-s. 4 of s. 96 to proceed with the 
proposed work. 

Under the Bombay District Municipal Act, 1901, an applicant is not to 
be restrained from proceeding with his work merely because a provision- 
al order, which is expressly limited to one month, may have been issued 
months, or even years, earlier.” 

The words “any provisional order” in sub-s. 4 (a) (ii) of s. 96 refer only 
to a subsisting provisional order, 


Sutg for injunction. 

On the 3rd July 1903, Ramji Kuber (the plaintiff) applied to 
the Municipality of Ahmedabad (the defendant) for permission 
to re-construct his house and to put up balconies to the South 
and East of.it. The Municipality informed the plaintiff on 
the 24th July 1903, that the permission to re-construct the 
house had been granted ; but that his application for permission 
to erect the balconies had been placed for consideration before 
the Managing Committee and that till permission was given in 
respect thereof no part of the work of the proposed balconies 
should be done. 

From the 24th July 1903 to- the 15th July 1904, nothing 
was done by the Municipality. In the meanwhile the plaintiff 
had constructed his balconies. The Municipal Inspector re- 
‘ported to the Municipality on the 15th July 1904 that the 
plaintiff had erected the balconies without permission. On the 
4th August 1904, the Municipality gave notice to the plaintiff 
calling upon him to remove the balconies. 

The plaintiff applied to the Municipality that the balconies 
might be allowed to remain as he had contravened none of 
the bye-laws of the Municipality in erecting them. The 
Municipality did not yield to this request. 

In 1906, the plaintiff sued the Municipality to obtain a 
permanent injunction restraining it from interfering with his 
balconies. 

The defendant-Municipality contended that not only had 
the plaintiff built the balconies without permission but he 
hati done go in opposition to an express injunction not to 

' build balconies. 
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A. 0. J. The Subordinate Judge dismissed the suit, on the ground 
1911 + thatthe Municipality was authorised to remove the construction 
—~ added to his house without its permission, under s. 96, cl. 5, of 

Aumxpasap the Bombay District Municipal Act, 1901, 

Mosor- On appeal, this decree was reversed by the lower appellate 
ar Court on the ground that the provisional order of the 
Rauzy Municipality was made under cl. 3 (a) of s. 96 and as it did not 
Kusur fix any definite period during which the work was to be suspend- 

— ed, the plaintiff became entitled under cl. 4 (a) (ii)of s. 96 to 
construct the balconies after one month from the date of the 
order. 


The Municipality appealed to the High Court. 


L. A. Shah, for the appellant.—The question is whetherthe 
order made by the Municipality onthe 24th July 1903 (Egs. 33, 
34) is one under s. 96 (2) or s. 96 (3) of the Bombay District 
Municipal Act. The plaintiff asked for permission to build 
his house and also for overhanging balconies. He was inform- 
ed within a month of his application that he was given 
permission to build, but as to.balconies his application was 
placed before the Managing Committee for its being determined 
as to whether the permission asked for should or should not 
be granted. This is clearly under cl. (2) and the plaintiff was 
wrong in constructing a balcony in contravention of this 
order and before the question was decided by the Committee, 
He, therefore, comes under cl. 5 and the Municipality is entitled 
to order a demolition of the balcony. The order of 24th July 
1903 was nota provisional order under cl. (3). Even if it was, 
cl. 4 (a) (ii) is against the plaintiff. The lower appellate Court 
is, therefore, wrong in issuing an injunction against the 
Municipality. 


T. R. Desai, for the respondent.—We submit the lower 
appellate Court is right inits interpretation of cls. (2) and (3) 
of the Bombay District Municipal Act. Itis clear from ( Ex. 
34) the correspondence, that the secretary, on the 24th July, 
gave permission under cl. (2) to erect the building. That is one 
part of the order, as to the other part of the application about 
balcony, he issued a provisional order under cl.(3) to suspend 
that work. Theremark shows that the Inspector recommended 
that no bye-laws were infringed by the proposed balcony, and 
that permission may be granted thereupon. The matter was 
directed to be brought on before the Committee fgrits formal 
sanction. It is for this purpose that cl. (3) provides that the 
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provisional order may omit suspension of work fora month. A. ©. J. 
Now unfortunately the Municipality did nothing for twelve 1911 
months from July 1903 to July 1904, and after the plaintiff OW 
had, in the meantime after the expiry of the month, proceeded Anaepanap 
with the work under cl. (4). The order as to balcony does not Muntor- 
fall under cl.(2) for there was no question as to location of oer 
the building or street to be decided by the Municipality. Then  Rauzr 
it is under cl. (3). But an order under cl. (3) is operative only Kunur 
fora month. It cannot stop a person from building in per- ~ 
petuity so long as the Municipality chooses. The words 

‘issued any provisional order” in cl. (4) (a) (ii) must mean any 

légal order. The wording of cl.(5) “legal orders” supports 
my\contention. I submit, therefore, there was no bar to the 
plaintif’s proceeding with the balcony work. The Bombay 

Distrigt Municipal Act is an enactment in restriction of the 

right of\the subject and should be construed strictly against the 
Municipality. Besides, there were laches of the defendant and 

it would ke hard particularly when no bye-law is infringed 

to call upan the plaintiff to remove the balcony after seven 

years. 


Cur. ado. vult. 


BATCHELOR J.—On 3rd July 1903 the plaintiff, who is the 
respondent before us, applied to the defendant Municipality for 
permission to reconstruct his house, building balconies on the 
Southern and Eastern sides. On the 25th July 1903 the 
Municipality, by the written “permission note,” Exhibit 33, 
gave the plaintiff permission to rebuild his house according to 
the plan submitted, but in the body of the note no reference 
was made to the question of the proposed balconies. This 
omission was, however, supplied bya postscript, which ran as 
follows:—‘‘As regards the building of balconies, your applica- 
tion is placed before the Managing Committee for decision 
whether the permission should, or should not, be granted. 
Therefore until this permission is granted, you must not 
do any work in this respect.” Then for a period of practi- 
cally one year, i. e., until the 15th July 1904, the Municipality 
did nothing, having, we are informed, lost or mislaid the 
papers. At some time during this protracted interval the 
plaintiff built his balconies as proposed. This was reported to 
the Municipality on 15th July 1904, and on the 4th August 
follewing that body called upon the plaintiff to remove the 
balconies, ‘After an unsuccessful petition to the Municipality 
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praying them to reconsider their decision, the plaintiff brought 
this suit in which he seeks for an injunction against the 
Municipality restraining them from removing his balconies. 

In the Court of first instance the suit was dismissed with 
costs, the Subordinate Judge’s decision being based upon the 
broad ground that the structures had been erected although 
the Municipality’s permission had been expressly withheld. 
It was inferred that the circumstances justified the application 
of those powers of demolition which are conferred on the 


cipality Act, 1901. 

The plaintiff appealed to the District Court, where 
learned Subordinate Judge, A. P., made a decree in his fayour 
being of opinion that the Municipality’s order of 25th/ July 
1903 must be considered as a provisional order issued under 
sub-s. (3) (a) of s. 96, and, in consequence, not valid, beyond 
a period of one month from the date of its issue. 

Against this decree. the present appeal is brought by the 
Municipality, and on their behalf it is contended,that the order 
of 25th July 1903 should be referred to sub-s. (2), and not to 
sub-s. (3) (@) of s. 96. We are, however, of opinion that the 
order is not one which could have been issued under sub-s. (2). 
That sub-section provides for a variety of orders which may 
be passed by the Municipality; but the only words in the 
sub-section which, we think, could conceivably be invoked in 
aid of the particular order in question are those which empower 
the Municipality to issue ‘such orders not inconsistent with 
this Act as they think proper with reference to the work pro- 
posed”. But in our opinion an order directing an indefinite de- 
lay—in this case a delay extending to one year—is inconsistent 
with the Act. That, we think, is made clear by sub-s. (3) and 
(5) which, in allowing the issue of a provisional order, strictly 


limit its duration to one month, and penalise only a person 


who begins to build withoul awaiting the legal orders of the 
Municipality issued under s. 96. Reading the section as a whole, 
we have no doubt that one of the objects of the Legislature was 
to discountenance just the kind of unreasonable dilatoriness 
which this case illustrates. 

Then it was argued for the Municipality that the order of 
25th July 1903, even if it does not fall within sub-s. (2), certainly 
cannot be ascribed to sub-s. (3) (a) because the provisional 
orders contemplated by this latter sub-section myst be passed 
by the Municipality “before issuing any orders under sub-s 


f 


r 


Municipality by sub-s. (5) of s. 96 of the Bombay District Muni- / 


VOL. XIN.) THE BOMBAY LAW REPORTER. 919 


(2),” whereas in this case we have but a single set of orders A. ©. J. 
embodied inthe “permission note” of 25th July. Even if 1911 
this argument were sound, however, it would be no answer. => 
to the plaintiff, for the only result would be that the orders AmumDanaD 
would be invalid as falling outside the provisions of the Act Muvicr- 
altogether. But it appears to.us that the argument is not sound, E 
We think the true view of these orders, and the view most RAMJI 
favourable to the Municipality, is to regard them as consisting Kuper 
of two distinct and severable parts. The main body of the Batchelor J. 
communication may rightly be referred to sub-s. (2) inasmuch  — 
s it conveys permission to re-construct the house according to . 
the plan, subject to certain conditions. But the question of 
the balconies was treated by the Municipality asa separate 
matter, and their order in this respect must be referred to 
sub-s. 3 (æ) if it is to be regarded as possessing any legal vali- 
dity at all under the Act. Itisa temporary or provisional 
order directing that the intended work shall not be proceeded 
with until\the Managing Committee have come to a decision; 
andthe only, authority discoverable in the Act for such an 
order is sub-s. (3) (a), which provides for the issue of “a provi. 
sional order directing that for a period, which shall not be 
longer than one month from the date of such order, the in 
tended work shall not be proceeded with.” 
No difficulty is created by the fact that a provisional order 
must precede the issue of any order under sub-s. (2) because no 
order under sub-s. (2) was issued ın regard to the balconies. It 
follows, therefore, that, after the expiry of one month, this 
order as to the balconies was spent, and under sub-s. (4) the 
plaintiff thereupon became entitled to proceed with the pro- 
posed work. For sub-s. (4) enacts that an applicant shall be 
entitled to proceed with his intended work in case the 
Municipality, within one month from the receipt of the notice 
or application, have neither passed orders under sub-s. (2) nor 
issued under sub-s. (3) any provisional order. No orders under 
sub-s. (2) were passed as to these balconies, and though, no 
doubt, a provisional order had’ been issued a year previously, 
we cannot think that that order had, under the section, any 
power to restrain the plaintiff from building. For by the very 
nature of it as defined in sub-s. (3) (a), its operation was limited 
to the period of one month, and sub-s, (5), which deals with 
cases where an applicant is bound to await further orders, is 
careful to provide that such orders must be legal orders. We 
take it, therefore, that under the Act an applicant is not to be 
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A. ©. J. restrained from proceeding with his work merely because a 
1911 Provisional order, which is expressly limited to one month, 
—~ may have been issued months, or even years, earlier. Thus, 

Aunzpabap in order to avoid a plain contradiction, and to give effect to 

MUNICI- the section as a whole, we must read the words “any provisional 
PADHY order” in sub-s. (4) (a) (ii) as referring only to a subsisting 
aust provisional order. There was no such orderin this case, and 
Kuszr therefore the applicant was entitled to the liberty of proceed- 

Batchelor J, 12 allowed by sub-s. (4). 

— We affirm the décree of the Court below and dismiss this 

. appeal with costs. 








Decree confirm 
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Before Mr, Justice Davar. 


PAYNE & Co. 
1911 7 a, 
yn ee PIROJSHAH NUSSERWANJI PATEL." 


Costs—Suit for dissolution of marriage—\Vife’s costs payable by husband—Costs 
not limited to amount paid into Court or secured by husband—Wife’s soli- ' 
citors to recover their costs from husband in the first instance—Parsis— \ 
Common Law of England—Parsi Marriage and Divorce Act(XXV of 1865). 


The Common law of England applies to Parsis who inhabit the town 
and island of Bombay. 

Under that Common law, the wife is entitled to pledge her husband’s 
credit and defend herself at his costs in any action that he may. file 
against her for dissolution of his marriage with her. It is not necessary 
that the wife should be successful in the proceedings,’ 

The costs of the wife payable by the husband are not limited fo: the 
amount paid into the Court or secured by the husband for that purpose. 

Robertson v. Robertson(1), followed. 

The solicitors of the wife must make all efforts to secure their costs 
from their real debtor, the husband, before they can be allowed to apply 
for a charging order against the wife’s property ‘recovered or preserved’ 
in the suit through their exertion. 

Harrison v, Jlarrison, (2) followed. 


SUIT by Payne & Co., attorneys, to recover Rs. 19,904-7-0, 
being costs of a suit which they defended on behalf of their 
client one Soonabai. 


*0, O, J. Suit No. 75 of 1911, (2) (1888) 13 P. D, 180, 
(1) (1881) 6 P. D.119, i ° 





Arn. A 
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The suit in question was filed by one Piroshah Nusserwanjj 0. 0. J. 
Patel (the defendant) against his wife Soonabai, praying for dis- 1911 
solution of marriage on the ground of his wife’s adultery with Sw 
one Sorabji Manchershaw Mehta. Payne & Co. were retained Payse & Oo. 
by Soonabai to conduct her defence in that suit: this was on v. 
the 25th February 1910. The attorneys continued to actas P!80%sHaH 
her attorneys till the termination of the suit. =. 

During the progress of the suit Soonabai obtained a judge’s 
summons for securing her costs; but it was dismissed on the 
13th April 1910. , 

On the 14th April, Pirozshah applied for issue of commissions 
examine witnesses at Bangalore, Madras and Ootacamund. 
order was made, but he was asked to pay Rs. 320 to Soona. 
meet her expenses of joining in the commissions. This 
t was paid. 

ommissions were all executed. The suit was com- 
d proceeded to some hearings before Davar J. 
it was eventually compromised. The terms of the 
consent order’ were as follows :— 










“Itis ordered by and with such consent that this suit be and it is hereby 
dismissed and it is further ordered that all allegations made by the parties 
to the suit against other party or parties and all allegations made by the afore- 
said defendant against her father-in-law Mr, Nuaserwanji Mervanji Patel 
be and they are hereby unreservedly withdrawn and it is further ordered 
that the plaintiff above-named do pay to the defendant her party and party 
costs when taxed and noted in the margin hereof of this suit and that there be 
no other order as to costs, And itis lastly ordered that the above order 
relating to costs be and it is without prejudice to any right the defendant?s 
attorneys may have in law to recover their attorney and client costs from the 
plaintiff,” 

The plaintiffs, Payne & Co., alleged that they supplied to 
Soonabai the necessaries for the purposes of her defence and 
their bill of costs amounted to Rs. 19,904-7-0., which they 
claimed to recover from Phirozshah (the defendant) as neces- 
saries supplied to his wife and for which he was liable to pay. 

The defendant in his written statement denied liability to 
the plaintiffs’ claim. 


Strangman (Advocate General), Inverarily, Lowndes and 
Davar, for the plaintiffs. 
Raikes and Talyarkhan, for the defendant. 
Rgikes.—The questions to be considered are :—(1) Whether 
the English? Common Law applies to India; (2) whether it 
-applies to Parsees in particular, : 
R 116 
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The plaint is based on English Law, and its principle applies 
not only to divorce, but to other proceedings such as judicial 
separation and nullity of marriage. The practice of making 
the husband liable for the wife’s costs originated in the eccle- 
siastical Courts, and when the divorce Courts succeeded the 
ecclesiastical Courts the same thing was done. The case 
law applicable before 1882 is:—Roberison v. Robertson) ; 
Brown v. Ackroyd (2); Rice v. Shepherd (3); Ottaway v. 
Hamilton (>), r 

Under the Indian Divorce Act (IV of 1869) the practice of 
English divorce Courts is applied. See Proby v. Proby(6); 
Thomson v. Thomon), Thomas v. Thomas(®); Natall v, 
Natall(9); Mayhew v. Mayhew(10). The practice of the Engli 
Courts cannot bé applied to Parsees. They have a sepa 
Act, and we must look to that Act for guidance. The 
position of the husband can be found out of that alone. 
the Parsee Marriage and Divorce Act was passed Engl 
was applied to Parseesin certain cases, see Naoroji v. 
See the report of the Commissioners relating to the Pay Peoueu 
by Sorabji Bengali p. 151. qL 

Further, the Indian Divorce Act, s. 68, did not help the pla 7 Oue 
for it would impart the notion of English Law which 7 req 
militate against the Parsee Marriage and Divorce Act. Se 4L 
33 ofthə Act givesa limited right for necessary expen o. 
and if the English doctrine of necessaries applied to the P 
it would be useless to give such a provision. The English Court 
have awarded costs on the footing that proper assistance would | 
be rendered to the wife. A wife without any property of her 
own would not get an opportunity of having a fair fight. 

In A v. B(12) the English Law of costs was held not applic- 
able to Mahomedans. See also s. 51 of Parsee Marriage and 
Divorce Act and the High Court Rules, p. 306 (scale of fees). 
















Strangman.—According to English Law a wife is entitled to 
pledge her husband’s credit for necessaries and for costs for 
defending a charge of adultery by the husband; therefore a 
solicitor is entitled to bring a separate suit for costs incurred 
in defending the suit as for necessaries supplied to her. 


a a a a 
(1) (1881) L, B. 6 P. D, 119. (8) (1896) I. L. B. 23 Oal, 918. 
(2) (1856)5 E. & B. 819. (9) (1885) I. L. R. 9 Mad. 12. 
(3) (1862) 12 C. B. N. B. 382. (10) (1894) I. L. R. 19 Bom, 298. 
(5) (1878) 3 0. P. D, 893. (11) (1867) 4 Bom, H, O. R, 1.(0.,0. 3. 
(6) (1879) I. L. R. 5 Oal, 357. (12) (1896) I, L, R. 2180m, 77, 


(7) (1887) I, L. R, 34 Cal. 589. 
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The cases of Robertson v. Robertson (1) and In re Wing- O. 0. J. 
field & Blew (2)show that costs so incurred by the wife are 1911 
necessaries even though the suit is decided against the wife. ~~ 

Parsees are generally governed by English Law rightly or Payre & Co. 
wrongly: Naorojiv. Rogers(8); Bai Maneckbat v. Bai Merbai(4). eee 
There is no express enactment excluding Parsees from the ~ __ 
operation of English Common Law as there are in cases of 
Hindus and Mahomedans. 

English Common Law was introduced in India in the 18th 
century—this is qualified with regard to’ Hindus and Maho- 
medans but not with regard to Parsees. English Common Law 

pplies to Parsees: therefore this rule of Common Law applies 
tà Parsees. 
wo reasons are given for this rule, viz., of husband’s liabi- 
lity X1) because husband got whole of wife’s property; and 
(2) bexause the policy of law requires that every right-minded 
man should provide his wife with means to defend herself 
against 4 charge of adultery. An English wife cannot contract 
at Common.Law. At Equity she can contract with reference 
to her separate property. Legislation was next introduced 
and Married Women’s Property Act 1882 was passed. 

Let us examine how far this law is encroached upon by 
statutes. In the Indian Succession Act, 1865,s. 4, nothing is 
said about contract. It leaves the question of contract open. 

No tradesman who supplied things to wife could claim from 
the wife under this Act. The husband would still be liable. 

Section 33 of the Parsee Marriage and Divorce Act, 1865, 
does not touch this case at all. It refers to an interim order 
pendente lite during the progress of the suit. It applies only 
to parties: solicitors cannot come in under that. 

[Davar J.—What about the ‘scale of fees.’ See the Rules 
of the Bombay High Court, p. 306]. 

That applies to the co-respondent.. 

[Davar J.—In that respect the guilty co-respondent would 
get off very much more cheaply than the injured husband. ] 

The High Court cannot legislate under s. 51 of this Act, 

The High Court has power to pass rules with regard to practice 
and procedure. How can the High Court under this Act take 
away the Common Law right of the solicitor? 

Further, s. 11 of the Indian Contract Act, 1872, preserves 
the law as it stood in this particular respect. The exception 


(1) (1881) I. R. 6 P. D. 119. (8) (1867) 4 Bom, H. C. R. 1 (0. o. J.) 
(2) [1904] 2 Ch, 665. (4) (1881) I. L. R. 6 Bom, 263 
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O. 0. J. as to disqualification applies to Parsees and leaves the 
1911 Position of a Parsee wife just as it was. 


pan Section 187 of the Act entitles an English or Parsee 
Payxz & Co. married woman to pledge her husband’s credit. 
v. The Married Women’s Property Act, III of 1874, applies ig 


PrRosswA Whole of India and to all sects except Jains, Budhists, Sikhs, 
Hindus and Mahomedans. Itss. 8 deals with contract. This Act 
does not go so far as the English Act; as under the Indian 
Contract Act the creditor must prove that he contracted with /¢ 
reference to the separate property of the wife while under the / 
English Act it is presumed that the contract is with muy 





to her separate property unless the contrary is shown. Thi 
is the first piece of legislation which entitles an English 
Parsee wife to contract on her own account. The proviso to 
s. 8 is very important. It says: ‘nothing shall affect husband’s 
liability for debts contracted by wife’s agency express or 
implied.” Thus the hamiluty for the necessaries is expressly 
preserved. 

There is absolutely no authority for the contention that the 
reason why a solicitor can sue a husband for necessaries in 
England is because husband and wife are considered one person 
in England and therefore the wife cannot sue the husband. 
See also Rattigan on Divorce, p. 402; Natali v. Natall (2); 
Av. B (); Ashy. Ash (8). Rule 158, H. C. R. (English). 


Raikes in reply.—As to wife’s right to pledge her husband’s 
credit, no authorities are cited. The two or three cases referred 
to bear more on the point whether a divorce suit isa necessity. 

In English Law there are two kinds of liability :—(1) the 

F statutory liability. This refers to the liability between husband 
and wife. Originating in the Ecclesiastical Courts and followed 
by the House of Lords, this rule received statutory authority 
by the Matrimonial Causes Act, 1857, (22 & 21 Vic. c. 85, 
s. 22). The same rule is applied in India by s. 7 of the Indian 
Divorce Act, giving the wife a statutory right against the 
husband for her costs. 

The discretion which the English Courts have as to costs 
has almost become a rule under r. 158 of the Rules and Regul- 
ations made under the provisions of 20 & 2r Vic. c. 85, so that 
the wife, immediately on filing her appearance, can get security 
for costs. 





(1) (1885) I. L. R. 9 Mad. 12 (8) [1893] P. 222, © 
(2) (1896) L L, R. 21 Bom, 77, 
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(2) The Common Law liability relates to the liability 
of husband. Therefore, cases like Robertson v. Robertson(2) 
do not apply. These cases are concerned with the first 
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kind of liability only. The only occasion when the solicitor Payyz & Co, 


can come in under the statutory liability is given in Jn re 


Wingfield & Blew (2). The foundation of the Common Law : 


liability is the right of the wife to pledge her husband’s credit» 
That power is not universal, but exists, in England, only 
when the wife has authority from the husband to pledge his 














[DAvaAR J.—There can be no implied authority in the case of 
uit against the wife for divorce on the ground of adultery.] 
e foundation of those suits is not a question of authority, 
what is sometimes called the agency of necessity, viz., 
he husband is bound to provide for his wife as being 
his wife, the reason of it being the inability to sue. 
Robertson’s case the same reason is given. 
glish Law does not apply; but even if it did, the 
fe is not prevented from suing her husband. This 
rt from s. 33 of the Parsee Marriage and Divorce 
ngland the Statutory and Common Law remedy go 
d. 
J.—Section 33 does incorporate the English law 
sband is bound to provide for his wife. The inten- 
; S to be to put it in a modified form, viz., with 
oon ‘ithe husband’s income. Again, s. 16 of ‘the Indian 
oh Ne? we shows how the Statutory and Common Law liabi- 
w oe palin hand] 
ce. Š "o e question has arisen whether, ìf there is a 
O o T n conjunction with trustees, a wife can sue 
ey agreed upon but not paid. See Lush, p. 415; 
2 any v. Hakewill (3). The wife can sue for her allowance 
in Equity, but does not lose her Common law remedy. 
Hindley v. The Marquis of Westmeath (4); Nurse v. Craig (5), 
The argument from the difference in the liability of wife 
and child is another strong reason for thinking that the rule 
is based’on the inability of the wife to sue the husband. 
The cases cited by the Advocate General have no bearing 
on the point, Ash v. Ash (6) leaves the question open. See 








Lush, p. 433: 
(1), (1881) L. B. 6 P. D, 119, (4) (1827) 6 B. & C. 200, 
ay [1904 ] 2 Ch. 665. (5) (1806) 2 B. & P. N. R. 148. 


(3) (1858) 1 F. & F. 438. (6) [1893] P, 222, 


credit. The implied authority has been vary much curtailed. - 
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0. 0. J. In In re Wingfield and Blew, the question turned on the fact 
1911 that the solicitor had obtained an order under rule 158 (Rules 
—~ and Regulations made under zoand ar Vic. c. 85) for taxation. 

Parxzr& Co. Wingfield and Blew were solicitors under an authority given 
v. by the husband and did not deny the retainer up to date of 

irene the judicial separation (see at pp. 667 and 672). 

Since the Judicature Act, 1882, no solicitor is reported to 
have sued the husband. 

The law under the Married Women’s Property Act cannot 
be said to continue. Section 1, sub-ss. 2and 3 of the Marrie 
Women’s Property Act of 1882 were repealed and a differ 
provision was made in the Act of 1893 (see Lush, pp. 606-607 
Paquin, Limited v. Beauclerk() the whole point turned o 

Though the law of property of England was ap 
Parsees, yet the Common Law liability of husband 
was never applied. 

[DAVAR ].—Naoroji v. Rogers lays down th 
absence ofa special provision, English Law sho 
Parsees. | ; 

Ardaseer v. Pirozeboye (2) shows that a married 
sue as a “feme sole,” the unity of husband and wi 
known to Hindu, Mahomedan and Parsee Law. S 
the Letters Patent was enacted to enable Parsee 
wife to bring suits against each other. In none o 
Mancharshav. Kamrunisa(3), Dhanjibhai v. Navazbai\4y 
Bai Manechbai v. Bai Merbai(>) was the principle applied. 



















Cur. adv. vuli. 


DAVAR J.—-This case is an offshoot of case No. 3 of 1910 
filed in the Parsi Chief Matrimonial Court by the defendant 
Pirosha Nusserwanji Patell against his wife Soonabai and 
which was heard before me in July last. For a correct appre- 
ciation of the questions in dispute in this suit, it is necessary 
to set out shortly the facts and circumstances of that case, 
The parties at the hearing of this suit agreed that I should 
treat all the papers in that case as papers before the Court in 
this suit. 

In the Matrimonial Suit, the defendant in this suit Pirosha 
charged his wife Soonabai with having committed adultery 
with the co-respondent therein and prayed for a decree for the 

(1) [1906] A. O. 148, (4) (1877) I, L. R. 2 Bom, 7$. e 


(2) (1856) 6 M. I. A. 348, 372. (5) (1881) I. L. B. 6"Bom. 863, 
(3) (1868) 5 Bom, H. C. R. 109,(A.C. J.) 
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dissolution of his marriage with her. Soonabai denied adul- 0. ©. J. 
tery with the co-respondent but admitted that she was com- 4911 
pelled to have illicit intercourse with Pirosha’s father, that =~ 
Pirosha knew of this and connived at it and that he had con- Payna& Co. 
doned the offence. It was contended on her behalf that if the v. 
husband had been guilty of connivance and condonation as Pirie 
alleged by her, he was not entitled to succeed even though DavarJ, 
adultery with the co-respondent or with other persons were a 
proved against her. The fight between the parties at the 

utset was most acrimonious. The plaintif applied for com- 

issions to examine his witnesses at Bangalore, Madras and 
tacamund and those commissions had to be granted. These 

issions were executed and voluminous evidence was 

ed. The case came on for hearing on the qth of July. 

stion from the Court, that in view of the fact that 

re children of the marriage, it was desirable to avoid 

ay the unpleasant trial of a most unpleasant action, 

ecepted. The hearing proceeded and the case was 

e 4th, sth and the 6th of July. At 1-35 on the 

of hearing, I was informed that the parties were 

ir differences and I was asked to give them time 

This was done. At the re-assembling of the 

ourt, [ was asked to record the following decree by consent 

of all the three parties :— 


















u Suit dismissed, All allegations made by the parties to the suit against 
other party or parties and all allegations made by the defendant against her 
father-in-law Nusserwanji unreservedly withdrawn. Plaintiff to pay defend- 
ant’s costs of the suit. No other order as to costs, 

The above order relating to costs to be without prejudice to any right the 
defendant’s attorneys may have in law to recover their attorney and client 
costs from the plaintiff.” 

The last reservation in favour of Soonabai’s solicitors is 
embodied in the decree. 

Though the recorded decree was merely a dismissal of the 
suit, every elaborate term was arranged between the husband 
and wife and a rough draft of those terms was read out to me 
before I recorded the decree. The terms of the compromise 
however, were not carried out by Soonabai and the plaintiff 

.Pirosha applied to me for a rule calling upon her to show 
cause why the decree should not be set aside and the trial 
proceeded with on the ground that she had fraudulently 
obtained the dismissal of the suit by agreeing to terms which 
she never ihtended to carry out, When the rule came on for 
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hearing, better counsel seemed to have prevailed and Soona- 
bai carried out the terms of the compromise, so that the rule 
had to be discharged. But her conduct after decree seemed 
to me to have been reprehensible and I directed that she 
should bear her own costs of the rule. 

The plaintiffs in this suit, Messrs. Payne and Company, 
were Soonabai’s solicitors in the matrimonial suit. They have 
filed this suit against Soonabai’s husband. In their plaint, 
after setting out the material facts of the matrimonial suit, | 
they say :— 

«That they supplied to the said Soonabai the necessaries for the purp 
of her defence aforesaid and matters connected with and incidental th 
and the plaintiffs’ bill of costs amounts to Rs, 19,904-7-4 whioh the plaj 
claim to recover from the defendant as necessaries supplied to his wi 
and for which the defendant is liable to pay.” 

















The defendant in his written statement raises varj 
fences to the action and says :— 

“ That the greater portion of the costs incurred by the plainti 
of the defendant were unnecessary and extravagant having 
financial position of the said Bai Soonabai and of the defenda 
not be allowed as claimed.” 


Later on the defendant submits :— p é 

u That he has no means whereout to make any payment and } ‘a ‘of-€ 119 
passed against him the defendant should be allowed to pay they} sury}39s 
his salary which at present amounts to three hundred Rupees Aep pry} 
of which he pays Rs. 100 a month to the said Bai Soonabai un 4 uo preo 


Aai i 
deed of compromise, jou SVA 


With reference tothe defendant’s complaint that thì, ouros ut 
curred on behalf of his wife were unnecessary and extra oro} 
and that he has no means whatever to make any payniggns y 
would be interesting to notice that the plaintiffs allege\jiooa1 
he had retained six leading counsel and had himself incutr09 
costs which they believe amounts to Rs. 36,000. The defendaiog 
does not deny the allegation that he had retained six leading 
counsel and though he says he did not incur costs to the extent 
of Rs. 36,000 he does not say how much his own costs amount 
to. On turning to my notes I find that five counsel appeared 
for him at the hearing excluding Mr. Lowndes who had appear- 
ed for him with two other counsel in Chambers on an inter- 
locutory application. On behalf of his wife, only one counsel 
was instructed throughout. Various applications were made 
to me in that suit.in Chambers, such as for further „particulars, ` 
discovery, inspection, security for costs, etc., and if they had 
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been entertained or encouraged, the costs would have O. C.J. 
increased very considerably. 1911 
The main question in this suit is, whether the plaintiffs, =~ 
Messrs. Payne & Co., are entitled to maintain this suit against Parws & Co. 
their client’s husband and recover from him their costs as 
between attorney and client’as necessaries supplied by them = 
to his wife. Davar J. 
It will clear the ground at the outset to state that it is 
not contended on behalf of the defendant in the present 
it that his wife had any separate property before he filed 
suit against her. “All she then had were ornaments worth 
t Rs. 3,000 which were presented to her on her marriage, 
s, under the Rulings of the Bombay High Court, the 
perty of the husband and the wife. About half of those 
s she had disposed of for the expenses of herself and her 
between the time she was sent out of her father-in- 
and the time this suit was filed.’ The remaining 
orth about Rs. 1,500 she deposited with her so- 
hey have possession of them. Under the com- 
ted in the suit she became the owner of those 
nd became entitled to other ornaments of the 
value, according to Mr. Dinsha’s evidence, of about Rs. 6,000, 
These also are in the possession of the plaintiffs. The defend- 
ant contends that the solicitors ought to look to these orna- 
ments for their attorney and client costs. Soonabai’s father, 
who is a Government pensioner, is a man of very small means 
and he paid to her solicitors from time to time small sums of 
money aggregating to Rs. 2,400. Thè defendant contends that 
that sum also should be appropriated by the plaintiffs towards 
their claim in the first instance. These questions are raised 
in issue No. 9 and I will deal with those questions after I have 
dealt with the main question in the suit as to the defendant’s 
liability to pay the solicitor and client costs claimed by the 
plaintifis from him. Both the learned Advocate General and 
Mr. Raikes have argued this case before me with much 
earnestness and spared themselves no pains to put their con- 
tentions before me with force and clearness. They have drawn 
my attention to numerous cases bearing on the questions 
under discussion and pointed out with great fairness all 
cases both favourable and otherwise to the respective views 
they advocated. 
I am afraid ‘it is too late in the day now to raise the question 
as to whether the Common Law of England does or does not 
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apply to the Parsis who inhabit the town and island of 
Bombay. In Naoroji v. Rogers(), Westropp J. held that it 
did and that case has been followed by a series of decisions of 
this Court holding that except where there is special legisla- 
tion affecting the community, the Common Law of England ( 
applied to the Parsis residing in the Presidency Town of 
Bombay. The authorities leave no doubt whatever that under 
the Common Law of England the wife is entitled to pledge 
her husband’s credit and defend herself at his costs in any action 
that he may file against her for dissolution of his marriag 
with her. The result of all the most important cases on t 
subject is admirably summed up in Halsbury’s Laws of Engl 
Vol. XVI, at pages 428 and 429, where itis stated as follo 
u A wife who is deserted by her husband, or is turned away by hi 
adequate cause, or is compelled to leave him in consequence of his 
has, by implication of law, authority to pledge his or 
costs of taking legal advice, and for costs as between solicitor 
and in connection with such legal proceedings as may be n 
security and protection, or as may reasonably be incurred in 





















ings against him,’’...... s 

“A wife algo has authority, by implication of law, to pledg 
her husband for coats reasonably incurred by her in respect 
tion or defence of proceedings for a dissolution of the marriadg 
her or by her husband or in respect of proceedings for a judi syao mrt 
the solicitor acting for her being entitled, in the event of suc eye) asrmoid 
husband for all the extra costs reasonably incurred beyond pue g1O}Ol] 
taxation between party and party. su guieulo 

Tt is not necessary, in order to charge the husband, that the 
successful in the proceedings but the costa must be incurred r ney Ta 

Every one ofthe propositions laid down in the Penns 
I have cited above are based on good authority and ùd qurof 
set out the passages in extenso as it will save me the th, put 
of discussing these cases separately. Although in law it is .oqe 
necessary that the wife should be successful in the proceedins1q 
in order to enable her solicitors to charge the husband, it is to < 
be noted that in the case before the Chief Parsi Matrimonial i 
Court the wife came out of the proceedings supremely trium- 
phant and to me, who was familiar withevery move in the 
case, it was clear that the triumph was mainly due to the 
exertions of the solicitor Mr. F. E. Dinsha who attended to 
her case. There were very ugly charges made against her and 
voluminous evidence was recorded against her on the commis- 
sions issued by the Court. Nothing that could be done for 
the husband was left undone and yet at the end’ of three days’ 


(1) (1867) 4 Bom, H, O, R. 1. (0, 0. 5,) 
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hearing she succeeded in having the suit dismissed against her O. 0. J. 
with all allegations unreservedly withdrawn. She got perma- 1911 
nent alimony secured to her and got ornaments of large value CW 
given to her. It may be that the defendant in compromising Paynz &Co.' 
the suit was influenced by the suggestion of the Court and v. 

by a desire to act kindly towards his wife for the sake of P'ROYSHAH 
his children. The terms of the compromise were undoubtedly Davar J. 
generous to the wife. Whatever may have been the defend- —~ 
ant’s motives, for the purposes of this suit, it must be held that 

he wife was successful in the suit instituted against her by 















large number of English cases have established, beyond 
, that in matrimonial cases the wife has a right to pledge 
band’s credit for her costs. It is not here necessary to 
e various circumstances under which the solicitors 
an unsuccessful wife who had made charges against 
d which she failed to establish, were still held 
laim their costs against the husband. Here we 
band attacking the wife, the wife was clearly 
efend herself in the best way she could. She 
laintiffs. Mr. F. E. Dinsha who attended to her 
Id the Court that he knew Soonabai’s father and 
re the suit and that when he took up the case 
the husband for his costs. The defendant being 


x 


o t, 
Gis o 4 X aried, the husband became owner of 

D STES ; 
i S g metefore it was thought necessary to 
invest tuu power of defending herself by pledg- 


ing her husband’s cr. . The learned counsel contended that 
various legislative enactments in the nature of Married 
Women’s Property Acts had effected a change in the status 
of married women and thercforc the old rule authorizing a wile 
to pledge her husband’s credit could no longer be put in force 
against the husband. Reliance was placed on s. 4 of the Indian 
Succession Act and the Married Women’s Property Act passed 
in India to show that the status of married women had been 
similarly altered in India and therefore the old rule of English 
Common Law ought not to be enforced against husbands in 
India? Cases decided in England long after the passing of the 
Married Women’s Property Acts do not give any indication 
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that the Common Law rule has been abrogated or altered in 
any way. The view pressed upon the Court by Mr. Raikes 
seems to derive some force from the judgment of Pontifex J. 
in Proby v. Proby (1), wherein it was held that in a suit 
for judicial separation between persons subject to the Indian 
Succession Act the Court will not, unless under exceptional 
circumstances, order the husband to give security for his wife’s 
costs. Though thiscase has been followed in some other 
Calcutta cases, reluctantly by Pigot J. in Young v. Young (2), 
when the question arose before Mr. Justice Farran in Bombay 
in Mayhew v. Mayhew (3), he took a different view and hel 
that in a suit for divorce instituted by a husband against 
wife the Court has a discretion to make the husband pay 
wife’s costs already incurred and to give security for her f 
costs. Referring to Prody v. Proby, Mr. Justice 
observed that too much stress seemed to have bee 
on the origin of the rule in Proby v. Proby and 
upon the real reason for its continuance. The 
addressed to this Court by Mr. Raikes on 

are completely answered by Mr. Justice Farran, i 
ment, where, after setting out the reason for the 
of the rule as given in Brown and Powles on 
says :— 























“Section 4 of the Succession Aot (X of 1865) enlarges the possil 
wife possessing means to pay her own costs, but (if she doe 
such means) does not do away with the advisability of the rule, 
of the Married Women’s Property Act in England, even that of 1882 
produced any alteration in the rule of the Divorce Court there,” S 


In the present case there is no question that the wife, be `N 
yond possessing ornaments of trifling value, which, under the `™* 
law, were the joint property of herself and her husband, had no 
property or means whatever wherefrom to defray the costs of 
defending herself against her husband. The foundation for the 
Common Law rule is that where the wife finds it necessary to 
protect herself and her interest, more especially if she is at- 
tacked by her husband, she ought to have the means to do so 
and is, therefore, entitled to pledge her husband’s credit for all 
proper and reasonable costs necessary to defend herself, 
Soonabai had no means and the solicitors to whom she went 
knew that she had no means and accepted her case relying on 
the law which enabled them to look to her husband for all 





(1) (1879) L L. B.S Cal. 357. (3) (1894) I. L, R., 19 Bon, 292, 
(2) (1886) L L. B. 23 Cal. 916, 
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heir costs. It seems, therefore, that whatever may be the 0. 0. J, 
decision in other cases, where the wife may be possessed of 1911 
separate property enabling her-to defray her own costs, in this Ow 
case neither s. 4 of the Indian Succession Act nor the Married Payns &00. 


Women’s Property Act makes any difference in the Common . v. i 
Law Rule which makes the husband responsible for his wife’s *TPO7SĦA 
costs to her solicitors. Davar J, 


oe 


It was next argued that the provisions of s. 33 of 
the Parsi Marriage and Divorce Act, XV of 1865, limited 
the liability of a Parsi husband for hts wife’s alimony and 
osts to a sum not exceeding one-fifth of his net income. 
is argument seems to me tobe wholly untenable. The 
visions of s. 33 relate merely to orders pending the suit. 
payments contemplated in this section are merely pay- 
“ during the suit” and does not in any way limit or 
the liability of the husband to the wife’s solicitors. 

next pointed out that the High Court has framed a 
es and it was argued that the Court had no power to 
thing more than what is fixed in that table. That 
ded :— 
lowing fees only shall be allowed in cases tried 
XV of 1865.” 
ottom of the table the following appears :— Costs 
tty and party will be taxed by the clerk of the Court.” 
emed to me to be quite clear that when the Parsi 
Marriage and Divorce Act was framed and even later on when 
the table of fees was settled the question that has now arisen 
was never present to the minds of the framers of the Act and 
the table. Section 33 of the Act merely contemplates cases 
where the wife may not have means sufficient to pay “all the 
necessary expenses” of prosecuting or defending a suit for 
divorce or judicial separation and limits the husband’s liabili- 
ty to pay such expenses as well as his wife’s maintenance 
pending the suit to one-fifth of his net income. It igs very 
difficult to decide what is the significance to be attached to 
the word only in the heading to the table of fees. No doubt, 
the framers of the table desired that the costs in a Parsi 
matrimonial suit should be as low as possible but if it is argued 
that the word only means that the Court has no power under 
any circumstances to award anything more than what is pro- 
vided for in the table and that it was intended to limit the 
costs to what is strictly in the table and that the table should 
be treated as exhaustive and excluding all and every item of 
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costs other than those mentioned in the table then we are led 
into grave absurdities. 

or instance, there is no provision for costs of correspondence 
or a commission to take evidence which, in many cases, is abso- 
lutely necessary. It would be manifestly absurd to argue that no 
costs ina Parsi matrimonial suit could be allowed for corres- 
pondence which may have been perfectly proper and usual under 
the circumstances of the case or that no costs could be allowed 
for a commission however necessary such a commission should 
have been. Again, the table provides for fee for the attendance 
of an advocate and also provides for the fee “ For attorney or 
pleader with advocate.” No provision is made for prepari 
a. brief for the advocate. Now how is apleader or anatto 
to instruct an advocate without sending him a brief? An 
is again manifestly absurd to suppose that Rs. 45 which 
fee fixed for an attorney or pleader’s attendan 
advocate on the first day of hearing would include hi 
neration for preparing a brief for counsel at the hearin 

Strange asit may appear, a provision is made in the 
payment of Rs. 45 to an attorney or pleader for a 
on the day of presenting a plaint or written state 
no provision is made for preparing or drafting a 
written statement. A plaint or written statement 
presented to the clerk of the Court and filed - 
course. I cannot understand’ why an attorn od Uap 
should be paid Rs. 45 for “ attendance on the day o7 9 
ing a plaint or written statement.” It seems to me’ jo PAE 
that no such meaning could be given to the worg0y 5, “Pun. i 
heading to the table as was contended for at théey g, ma 
behalf of the defendant. e pa n l 

The provision at the foot of the table for taxati®l so ae Í 
and party costs also leads to the inference that tke, 
of attorney and client costs by the Parsi Matrimo Gren 5 } 
was within the contemplation of the framers. S2trp 

On having the records of the Parsi Chief Matrimoi, 
searched, I find that Mr. Justice Melvill on the 18th co Id 
1883 in suit No. 3 of 1882 made an order in the tr , 
terms :— 















Ay 0 


“ Plaintiff ordered to pay all costs to be taxed*botwoen attorney ane p” 
In that suit the husband sued for dissolution of his ma ge 
and charged his wife with having committed adultery ant sre- 


cured abortion. His solicitor cyentually asked permissiol. to 
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withdraw the suit and the Court made the order for costs O. ©. J. 
in the terms set out above. _ 1911 
Then again it must be remembered that the table of fees WY 
contemplates merely party and party costs as between the Parsa & Co, 
parties to a Parsi matrimonial suit and does not touch the v. 
tights of a wife’s solicitors to recover fromthe husband their PIROJSHAE 
attorney and client costs as necessaries supplied by them to Davar J. 
the wife. But even if the contentions ofthe defendant were to = 
be allowed and it was found that under s, 33 of the Act and the 
table of fees the costs to be awarded to æ wife in a matrimonial 
suit are to be limited to one-fifth of the husband’s income and 
o the amounts mentioned in the table there is clear authority 
holding that that does not affect the rights of the wife’s 
itors to recover their attorney and client costs from the 
d. 
ttaway v. Hamilton(), it was held that a wife’s solicitor 
e the husband for extra costs,- i. e., costs reasonably 
by him beyond the costs taxed and allowed as 
party and party. In this case it is laid down that the 
Common Law right to sue the husband as for ‘‘necessa- 
plied to the wife is not to be limited to the statutable 
and remedies for costs given to the wife under the 
Divorce Acts. For these reasons it seems to me that the 
defendant’s contentions based on s. 33 of the Act and the table 
of fees cannot prevail. 
The second issue in this suit raises the question whether 
this suit will lie, having regard to the order made in the Parsi 
Matrimonial Court on the 12th of April r910, and issue xro 
questions whether having regard to the order made as regards 
the costs of commissions in the said suit and the payment 
made to the plaintiffs thereunder, the plaintiffs can claim 
any costs in respect of the said commission. 
On the gth of April the defendant in the matrimonial suit 
obtained a summons calling upon the plaintiff to show cause 
why the defendant’s expenses of that suit should not be taxed 
from time to time and why the plaintiff in that suit should not 
be ordered to pay such expenses when so taxed to the defend- 
ant’s attorneys and why security should not be given, etc. 
This summons was argued before me on the 12th of April 
when I dismissed the same reserving the costs thereof. I did 
so because I thought it was most undesirable to make the 
Very large order asked for in the summons at that stage of the 


(1) (2878) 3 Ọ. P. D. 393, 
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O. C. J. suit. Previously to this, on the 8th of April 1910, I had ordered 
1911 the plaintiff in that suit to pay to his Wife’s solicitors Rs. 150 
~~ towards the defendant’s costs. That order was made in the 

Parse & Co. exercise of the discretion vested in the Judge under s. 33 of the 
Be us Parsi Marriage and Divorce Act, and was without prejudice 

— to any application that may be.subsequently made by the 

Davar J, wife. 

a Again, on the 14th of April 1910 when I made an order for 
the issue of commissions I ordered the husband to pay to the 
wife forthwith a sum of Rs. 320 fowards the costs of the 
commission. 

It is contended in this suit that these orders now preclu 
the plaintiffs from maintaining this suit and claiming any furt 
costs from the husband. When I dismissed the summ 
did not decide that the wife was not entitled to the ord 
asked for. All I did was to refuse to make the order 
stage of the suit, and the other orders for payments of 
and Rs. 320 distinctly state that these payments wer 
made towards the costs of the suit and the commissio 
apart from these considerations there is very strong 
for holding against these contentions of the defendan 

In Robertson v. Robsrtson(), the Court of appeal tns an 
in a divorce suit the costs of the wife payable by thel 103r Ka 
are not limited to the amount paid into the Court o osmoq 
by the husband for that purpose. In that case Soa 
Hannen, the President of the Divorce Court, had limi, Seu 
order for costs granted to the respondent wife to “the t % 
paid into Court or secured by the petitioner for that pur a 

The Court of Appeal, consisting of Sir George Jessel, iro. 
of the Rolls and Lords Justices Brett and Cotton, varied\. 
order and directed that the limitation should be removi, 
the Master of the Rolls observing that it appeared to him th. 
where the défence was fairly and reasonably conducted tht 
solicitor ought to be paid in full his costs, that is, his mak | 
properly incurred. The comments of Sir James Hannen on \ 
the appeal Courts’ judgments in Roderison v. Robertson, in \ 
the subsequent case of Smith v. Smith(2), make very interesting ' 
reading and throws much light on the question of the practice 

of the English Courts in allowing wife’s costs against her 
husband in divorce actions. 

Under these circumstances, I: must hold that my order 

dismissing the summons and the two other orderse directing 


0886P, D. n9 (2) (2882)7 PDB, 
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payment /owards the costs of the suit and of the commissions O. C. J. 

do not debar the present plaintiffs from maintaining this suit. 
In the ninth issue the defendant raises the question whether 

the moneys and jewellery deposited with the plaintiffs ought Parys & Co. 

not to have been realized and applied towards the payment of v. 

their costs before making their claim in this suit against the P'ROJsRaN 

defendant. I will deal with the ornaments and jewellery that Davar J. 

come into the plaintiffs’ hands in the first instance. Soonabai = 

had about Rs. 1,500 worth of ornaments with her when she 

came down from Kurrachee to fight this ‘suit. These she had 

to deposit with her solicitors. Although the solicitors looked to 

e husband eventually for costs, they safe-guarded themselves 

inst all possible contingencies by securing themselves as much 

ossible. These ornaments were the only property their 

t Soonabai had and they made her deposit the same with 

These ornaments before the compromise were not, as 

previously observed, her separate property. They were 

he joint property of herself and her husband. When 

romise of the suit was effected she became entitled 

rnaments under that compromise and the defendant 

ver those ornaments, worth, Mr. Dinsha thinks, about 

1000, to the plaintiffs as her solicitors and they are in 

possession of them now. Soonabai is not a party to this suit 

and I could not possibly make any order depriving her of her 

property without giving her an opportunity of being heard. 

IfI had at any time any doubt as to what order I ought to 

make; if, at any time I had-feltythat the defendant’s contentions 

on this head had any force in them, I would certainly have 

given her an opportunity of being heard. Her answer would 

be most obvious. “One of the terms” she would say “on 

which I compromised this suit was that both sets of these 

ornaments were to be my absolute property. You agreed to 

pay my costs and the Court ordered you to pay them. You 

knew that my solicitors were claiming my attorney and client 

costs against you and you were party to an arrangement 

whereby their right, if any, to claim them against you was 

specially reserved to them.” It seems tome that these are 

complete and effective answers to the defendant’s contentions. 

‘The first set of ornaments were not her separate property when 

she gave a retainer to her solicitors. She did not contract with 

them in respect of this property. The second set of ornaments 

néver belqnged to her then or at any time while the costs 

were being incurred. She had no right to deal with the first 
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set of ornaments during the pendency of the suit. She agreed 
to compromise the suit on the express terms of her being 
given these ornaments as her separate and absolute 
property. These terms in the compromise would be wholly 
illusory if after the husband hands over the ornaments to 
his wife’s solicitors they are declared entitled to appro- 
priate them towards costs which on my findings the hus- 
band was all along liable to pay. Such a proceeding would 
in my opinion be most unjust to her. Here again unfortunately 
for the defendant the question is covered by authority. 
In Harrison v. Harrison), a decree for dissolution: o 
marriage having been made on the petition of the wife an ord 
was made directing her husband to secure to her for 
an annual sum of £130. Her solicitors applied for an o 
charging their costs upon thissum. The Court of Appeal r 
ing the order of Mr. Justice Brett refused to make th 
applied for on the ground that upon the facts it coul 
presumed that the wife had entered into a contract 
solicitors so as to bind her separate property, that the 
was therefore prima facie responsible and for any t 
appeared .the costs could be recovered from him. Lor 
Fry in the course of his judgment observes :— popueq 


















“ We have, theroforo, a case in which bho husband is primarily{ 910U 0} 
the result of the order of the learned Judge is to pay the husbiagyo9 94} 
out of the sum which the husband is ordered to provide for the wif mej UL 
a conclusion to which I should be unwilling to come, and I do not thi. 
the sum which the husband is so directed to pay ought to be charg aey I 
his debts, at any rate until all reasonable recourse has been had to hims woy} 

It appears to me that the debt is prima facie the debt of the husband”. Ve 
The result of the reasoning in the judgments of the Be 
Lordships of the Court of Appeal is that the solicitors musth, 
make all efforts to secure their costs from their real debtor, 
the husband, before they can be allowed to apply fora charging |, 
order against the wife’s property ‘ recovered or preserved ” in ` 
the suit through their exertions. 
In addition to taking the ornaments which Soonabai had, the 
plaintiffs got Soonabai’s father to pay to them in various sums 
Rs. 2,400. These sums Mr. Dinsha told the Court his cashier 
by mistake credited to Soonabai in his Firm’s books instead of 
to her father and he was at first under the impression that he 
was bound to give credit for this sum in his bill and he offered 
to do so. It transpired however in his cross-examjnation *b 


i (2) (2888) 19 P. D, 180 
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the defendant’s counsel that he had obtained these sumsfrom 0. C. J. 
his client’s father on the distinct understanding that he would 1911 
refund the moneys to him ifhe recovered his costs from <w 
Soonabai’s husband. That there was this understanding there Parnes & Co, 
was no question. Mr. Dinsha had correspondence with v. 
Soonabai’s father which he offered to produce but he was not P'3O7SHAN 
cross-examined on the subject. If he now attempts to appro- Davar J. 
priate this sum towards his costs without doing everything ~~ 
possible to recover his costs from the husband he would, in my 
opinion, be guilty of grave breach of faith. Ifhe fails to get a 
decree against the husband, orif after getting his decree he 
kils to recover the amount of that decree, then it may be that 
may be entitled to appropriate this sum towards his costs. 
ould be in my opinion most unjust to make the father 
debt which is clearly payable by the husband. 
thus driven to decide every point in this case against 
endant. I have done so with great reluctance and much 
The question raised in this suit has never before 
a case tried by the Parsi Chief Matrimonial Court. 
ion may be of small importance so far as the parties 
present suit are concerned but I am afraid it will have a 
ost disastrous effect on the Parsi Community, and, to the 
unfortunate Parsi husband who may have to resort to the 
Matrimonial Court, there will now be an added terror to the 

usual unpleasantness associated with suits arising out of do- 

mestic troubles. As soon as his troubles are over in the 

Matrimonial Court, he will be faced with the possibility of a 

suit at the instance of his wife’s solicitors for all her expenses 

under the guise of necessaries supplied to her although he 

may have been successful in the suit. This is the result of 

my present judgment and the result is most deplorable and is 
_ entirely due to the fact that English Common Law is held to 

be applicable to the Parsis of Bombay. 

The plaintiffs have not had their Bill of party and party 

costs allowed in the decree in the matrimonial suit taxed, 

Soonabai has moreover undertaken not to claim those costs and 

stated that she had no objection to her solicitors recovering 

the costs awarded to her. So that it will be convenient to 

have the whole bill of both sets of costs dealt with in this 

suit, The taxation of the bill by consent stood over till after 

I delivered judgment on the questions of law arising in the 

suft and J decided the question whether the defendant 

was liable ornot. On the bill being taxed there will be a 
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0. C. J. decree for the amount of the taxed costs in favour of the 
1911 plaintiffs. 


~~ The defendant must pay the plaintiffs’ costs of this suit. 
P ae ee Suit decreed. 


Attorneys for the plaintiff: Payne & Co. 
Attorneys for the defendant: J. R. Patel & Co. 


APPELLATE CIVIL. 












i Before Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Rao. 


RAMKRISHNA KUPPUSWAMI 


1911 
vy Y. 
June 26. TRIPURABAI.* 


Hindu law—Widow— Alienation—Consent of reversioners—Adopied 
far bound by prior alienation—Estoppel. 


T, a Hindu widow, alienated some property belonging to h 
jn order to assist B, a reversioner of her husband, in certain 
difficulties in which he had become involved owing to the “OQ. ea 
he had given to B, a cousin of T. Fifteen years after Son © Pn] 
adopted R, a son of 8. R sued to set aside the alienati 23 XW, D, 2 
Held,that the alienation was not binding upon B., 2, <P “Ya 


not validate it. e A Te 

Vinayak v. Govind (1) discussed. / Gs 

The consent of the nearest reversioner to ang 2> » Hindu 
widow, is not always sufficient in every onse b onation. In 
certain cases, the consent of the nearest reve . double aspect 
not merely as raising a presumption as to tr _ of the alienation 
but also as raising an estoppel against per „ıng under that rever- 


sioner. 


Suir to recover possession of pr’ perty. 

The property in dispute belonged to one Kuppuswami, whe 
died leaving him surviving his widow, Tripurabai (the defend- 
ant No. 1). She had a cousin Somsundar by name. Somsundar 
was an employe in the Southern Maratha Railway. He lost 
in 1888 Rs. 4,000 belonging to the Company. In replacing 
this loss, he had to borrow some money from Balsundar, who 
was his father-in-law, and who was also the first cousin of 





*Second Appeal No. 891 of 1909, passed by V. V. Phadke, First Class 
from the decision of T. D. Fry, Dis- Subordinate Judge of Dharwar, in 
trict Judge of Dharwar, in appeal No, Suit No. 97 of 1905. 

278 of 1906, confirming the decree (1) (1900) L L. R. 25 Bom. 129. 


VOL. xu) THE BOMBAY LAW REPORTER. - i ġ4i 


Kuppusami. Balsundar had to borrow money for the purpose. A. C. J. 

To pay off the liability which Balsundar had thus contracted 4911 

Tripurabai mortgaged a house belonging to her husband to ~~ 

Ramchandra (defendant No. 2) for Rs. 400 on the goth May Rawxnisuna 

1890. The mortgage was with possession, bore 12 p.c. interest v. 

and was repayable in four, years. The mortgage-deed was TatruRABAT 

written out by Somsundar and attested by Balsundar. Ram- 

chandra sued on his mortgage and obtained a decree in execu- 
\ tion of which the house was sold and purchased at the Court- 

sale by Pandurang (defendant No. 3). ° 

On the 28th January 1905, Tripurabai adopted Ramkrishna 
(a`son of Somsundar) as son to her husband. 

On the roth March 1905, Ramkrishna sued to recover posses- 
sion of the house alleging that its alienation by Tripurabai was 
not binding upon him. . 

The Subordinate Judge held that the alienation in question 
was for valuable consideration and was binding on the plaintiff. 
He dismissed the suit. 

On appeal,’ the District Court without going into the merits 
confirmed the decree on the ground -that the suit, brought as it 
was in Tripurabai’s life-time, was premature. 

There was an appeal to the High Court, where the decree 
was reversed and the appeal was remanded to the District 
Judge for trial on its merits (vide, 10 Bom. L. R. 1029). 

On remand, the District Judge held that the mortgage of 
the house was validated by Balsundar’s consent, which was, he 
thought, on all fours with the consent given by Venkatesh in 
the case of Vinayak v. Govind (25 Bom. 129). 

The plaintiff appealed to the High Court. 


A. G. Desai, for the appellant—The consent of the rever- 
sioners to an alienation by a Hindu widow does no doubt 
raise a presumption that the alienation was for proper purposes, 
But this consent in itself cannot validate an alienation which is 
admittedly or is otherwise found to be improper. An aliena- 
tion with the consent of her husband’s kindred, would raise, 
as observed in Zhe Collector of Masulipaiam v. Cavaly Ven- 
cata(2), “a presumption of law that where that consent is given, 
the purpose for which the alienation is made must be proper.” 
But it does not raise an irrebutadle “t presumption of law in the 
sense of presumptio juris et de gure.” See Raj Lukhee v. Gokool 
Chunder(2). 

(1) (2861) 8 M. I. A. 529, 551. (2) (1869) 13 M. I. A. 209, 228. 
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A. C. J. The case of Varjivan v. Ghelji(1) does not correctly deduce 
1911 the principle laid down in the Privy Council case of Raj Lukhee 
~~ v. Gokool Chunder which it professes to follow on the point 

Ramxrisuna under consideration. Further the point for their Lordships’ 

v. consideration in that caseof Varfivanv. Ghelji was only as re- 

TRIPURABAI gards the guantum of consent and not as regards its effect in law. 

The statement of law in Vinayak v. Govind(2) that “ apart 

from legal necessity a widow can validly alienate land that 

has devolved on her from her husband, with the consent of 

the reversioners ”, 3 misleading. What their Lordships really 

meant to hold was that the consent to the transaction ‘ svi- 

dences its propriety.” In other words it may afford “ good 

evidence that the transfer was in fact made for justifying 

cause.” See Pilu Appa v. Babaji(3). But we are not precluded 

from weakening the force of this "good evidence” by other 

independent evidence as we have done in the present case that 

the transfer was in fact not for proper purposes. Further 

Vinayak v. Govind (2) and the recent Privy Council case Baz- 

rangi v. Manokarnika(4), turned more or less op the question 

of estoppel, as the plaintiffs in those cases claimed- through 

the party who had given their consent to the alienation sought 

to be setaside. The plaintiff in the present case does not 

° claim through the reversioners, but he claims to set aside the 
alienation in his own right as an adopted son. 

Thus Ray Lukhee v. Gokool Chunder(5) is the only case 
which lucidly and authoritatively lays down the law on the 
point under consideration and should, therefore, be followed in 
this case. 


K. H. Kelkar, for the respondent.—It has always been under- 
stood as the law in this Presidency and elsewhere that the 
consent of the only male reversioner would validate any aliena- 
tion by a Hindu widow. See Varsivan v. Ghelji); Vinayak 
v. Govind (2). Consent proved, no other evidence is admis- 
sible to prove the impropriety of the alienation. The consent 
raises a conclusive presumption of law that the alienation 
wasin fact made for proper purposes. The Privy Council 
case of Bajrangi v. Manokarnika (4), approves of the 
earlier Bombay cases and confirms the view that has hitherto 
been held that the consent affords an unimpeachable guarantee 





(2) (1881) L L. B. 5 Bom. 563, (4) (1907) 9 Bom. L. R, 1348, 
(2) (1900) I. L, R. 25 Bom, 129 at p, 139. (5) (1869) 13 M. I. A. 209. 
(8) (1909) 11 Bom, L. R.1291. ' a 
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of the propriety of the alienation. To hold otherwise would ‘A.-0. J. 
result in unsettling many such alienations, entered into on 1911 
security of the consent ofthe only male reversioner. If such Ow 
consent is to be trea' ‚d merely as ‘a Piece of evidence’ as con- RAMKRISHNA 
tended for the appellant, and not a‘conclusive presumption V. 
of law,’ the giving or not giving of the consent would be but a TPIPURABAI 
matter of trifling importance. 

In this particular case, the only male reversioner then living 
solemnly consented to ‘the alienation and now the adopted 
son is set up by him to set aside an alienation and to recover 

ck possession from an unsuspecting and a bona fide alienee , 
for, value, 


Scott C. J.—The question which we have to consider in 
this case is whether an alienation of her husband’s property by 
a Hindu widow for the purpose of assisting her husband’s 
reversioner in certain pecuniary difficulties in which he had 
become involved owing to the assistance which he had given 
to the widow’s cousin Somasundar, is binding upon the son 
adopted to her husband by the widow after the date of the 
alienation. 

The authorities discussed by this Court in Vinayak v. Govind (1) 
show that the assent of the nearest reversioner to an aliena- 
tion by a Hindu widow raises a presumption that the aliena- 
tion was proper. Now if the facts which have been found by 
the learned District Judge in the present case are taken into 
consideration, we do not think it can be contended by any one 
that the alienation was in fact a proper alienation so as to be 
binding upon the son adopted subsequent to the alienation, 
unless it can be said that the-consent of the nearest reversioner 
is always sufficient-in every case to validate the alienation. 

It is, however, clear from the series of authorities to which 
we have referred that this isa proposition of law which can- 
not be sustained. 

In certain cases the consent of the nearest reversioner has 
had a double aspect not merely as raising a presumption as to 
the propriety of the alienation but also as raising an estoppel 
against persons claiming under that reversioner. For example, 
in the most recent case decided by the Privy Council, 
Bajrangi Singh v. Manokarnika Bakhsh Singh (2), the plaintiff 
actually claimed under the reversioners who had previously 
consented i im writing to the alienation by the widow. Again 

(2) (1900) I. L. R. 25 Bom, 229, (2)(1997) L L. Ry 30 All, = 
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A.C. J. in the case in Vinayak v. Govind, (1) the plaintiff who chal- 
1911  lenged the alienation was the son of and claimed under the 
~~ Teversioner who had assented to the alienation. 

RaugrenNa In the present case we have not any similar circumstances 

REES, which can be taken into account as raising any question of 
a estoppel, for, Somasundar, for whpse benefit the liabilities had 

Scott C. J. been incurred which had ultimately led to the alienation, was 
— not a member of the family of the widow’s husband, but wasa . 

cousin of the widow, and althoughshe was the father of the / 
plaintiff, the plaintiff does not claim under him but under his a 

. adoptive father. 

For these reasons we think that the learned District J ndge 
was in error in thinking that the mortgage of the house was 
validated by Balsundar’s consent and that that consent was on 
all fours with the consent given by Venkatesh in the case of 
Vinayak v. Govind.) 

We, therefore, reverse the decree of the lower appellate Court 
and pass a decree for the plaintiff declaring that the mortgage 
Exhibit 92 in favour of the znd respondent ig not valid and 
that the salein favour of the 3rd respondent in execution of 
the decree against respondent No. 1 is not binding on the 
minor plaintiff. 

We further decree that the respondents Nos. 2 and 3 do pay 
the appellant’s costs throughout. Decree reversed. 


Before Sir Basil Scott, Kt, Chief Justice, and Afr, Justice Rao. 


1911 BALU RAVJI GHARAT 


—_—~ 
July, 19. ye 


GOPAL GANGADHAR DHABU.* 


Transfer of Property Act (IV of 1882), Sec. 59—Mortgage-deed—A tlestution— 
Altesting witness interested in the money advanced though nota party to the 
deed—Valiad attestation. 


A person whois interested in the money advanced under a deed of mort- 
gage but who is not himself a party to the deed can validly attest the deed. 


Surt to foreclose two mortgages, executed by Rowji Shiva 
and others (defendants Nos. 1-6) in favour of Appa Daji 





*Second Appeal No. 176 of 1910, 1908, modifying the decree passed by 
from the decision of S. S. Wagle, V. B. Halbhavi, Subordinate Judge 
First Class Subordinate Judge, A. at Alibag, in Civil Suit No. 222 of 1907. 
P., at Thana, in Appeal No. 408 of - (1) (1900) I. L, R. 25 Bom. 429, 
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(defendant No. 7), one of these (Ex. 33) was passed on the A. C. J. 


15th March 1893 for Rs. 800; and the other (Ex. 32) was 
passed on the 19th March 1893, for Rs. 600. The moneys 
were advanced by a partnership managed by Appa and fi- 
nanced by Gopal, Shankar and Sadoo (the plaintiffs). Of these 
deeds Ex. 32 was attested by two witnesses, one of whom was 
Sadoo (the plaintiff No. 3)." 


- The defendants contended inter alia that Ex. 32 was not pro- 
perly attested by two witnesses, for Sadoo could not validly 
become an attesting witness to a deedin wlrich he took interest. 


` The Subordinate Judge overruled this contention and decreed 
e claim. He remarked as follows :— 


The defendants contend that Sadu cannot be an attesting witness within 
the meaning of s, 59 of tho Transfer of Property Act and as.then the doou- 
ment would have only one attesting witness, it would not create a valid mort- 
gage within the meaning of the said section, 

His attestation of the deed even with the knowledge that the money lent 
under the deed belonged to himself and the three other persons does not, I 
think, affect the validity of the mortgage. No authority was shown on the 
other side to show that the mortgage is not valid. A certain number of 
persons agree to carry on a business in partnership in the name of one of 
them and if a deed is executed in his name and if one of the other partners 
attests that deed at the request of the executants of the deed, I do not see 
how that attestation affects the validity of the deed. What value to be given 
to the evidence of such a witness is altogether a different matter. I think 
that a valid mortgage has been created by Exhibit 92, 


On appeal, the lower appellate Court agreed with the above, 
for the following reasons:— 


Exhibit 82 is attested by two persons, one of whom is plaintiff No. 3. It 
is urged that if the plaintiff No. 3 was a mortgagee he could not attest the 
deed; and his attestation being left ont the deed is attested by only one 
witness. It appears to me, however, that the term mortgagee means the 
transferee whose name appears in the mortgage deed, In that sense plaintiff 

-No, 8 was not amortgagee though having advanced a part of the money he 
had an interest in the mortgage security, It appears that there was a sort of 
partnership between defendant 7 and the plaintiffs Nos. 1 and 3 and the de- 
ceased Trimbak Govind to lend money to the defendants but defendant 7 
was put forward as the ostensible creditor and the deeds were taken in his 
name, No doubt it was improper for plaintiff No. 3 to attest the mortgage- 
deed. But in strictly technical sense he was not a mortgagee and the deed is 
attested by two witnesses. g - 


The defendants Nos. 1-6 appealed to the High Court. 


W. B. Pradhan, for the appellants. 
P. P. Kh&re, for respondents Nos. 1 to 3. 
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Scott C. J.—The only point argued in thisappeal is whether 
themortgage deed, Exhibit 32, is duly attested by two witness- 
es in accordance with the provisions of s. 59 of the Transfer of 
Property Act. The objection taken is that one of the two 
witnesses attesting it was Sadu, a person intérested in the 
money advanced though not himself a party to the document. 

The objection that a person was not a good witness on the 
ground that he was interested in the transaction was based 
upon the rule-of evidence, which finds no place in modern 


English or Indian Procedure, that a person was not to be be- ' 


lieved if he testifiedin a matter in which he was interested, 
The only trace of its survival is in the statutory provisions 
which debar legatees from taking legacies under wills which 
they attest. 

In Seal v. Claridge (1), much relied upon by the appellants’ 
pleader, the old case of Swire v. Bell (2), in which the obsolete 
Tule was pushed to its farthest extent was cited to the Court 
but Lord Selborne in delivering judgment said: “what is the 
meaning of attestation apart from the Bills of Sale Act 1878? 
The word implies the presence of some person who stands by 
but is not a party to the transaction.” He then referred to 
Freshfield v. Reed (3), and said: “it fullows from that case that 
the party to an instrument cannot attest it.” Again in 
Wickham v. Marquis of Bath (4), the remarks of the Master of 
the Rolls imply that if the plaintiffs Dawe and Wickham had 
not executed the deed as parties but had only signed with the 
intention of attesting, the provision of the statute requiring 
two attesting witnesses would have been satisfied. 

We, therefore, think that the objection taken to the 
attestation of Sadu who was not a party fails and we dismiss 
the appeal with costs. 


Appeal dismissed. 


(1° (1881) 7 Q. B. D. 516. (3) (2184279 M, & W. Soa, 
(2)(1793)5 T. R, 871, (4) (1865) L. R. 1 Fq. 17, 25, 
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TRIMBAK BHIKAJI 
v. 


SHANKAR SHAMRAO.* 


Practice—Setting up of defence—E'ailure of defence of adoption— Defence that 
plaintifs deed of title not valid, not open—Pleas, 


The plaintiff, claiming under a deed of gift by the daughtor of the 
owner of the property, sued to recover possession of the property from 
defendant, who claimed to be an adopted son of the owner. Failing in 

\ his defence as to adoption, the defendant set up a case that the plaintiff’s 
\deed of gift was invalid. à 
Held, that it was not open to the defendant to take up that line of 


defence. 

Ex hypothesi he was a person who had no title to the property. The 
plaintiff was a person claiming under a registered deed of gift executed 
in his favour by the person who was admittedly the heir of the last male 
holder, The plaintiff had, therefore, a prima facie title and must succeed 
unless the defendant could show some better title in himself, 


SuIT to recover possession of property. 

The property in dispute belonged to one Balaji, who died 
in 1902, leaving him surviving a daughter named Jiji. On the 
asth February 1907, Jiji conveyed the property to Trimbak 
(the plaintiff) by a registered deed of gift. 

On the goth of October 1907, the plaintiff sued to recover 
possession from the defendant. The defendant contended 
inter alia that he was the duly adopted son of Balaji, and that 
the gift by Jiji was tainted with fraud and could not convey 
any rights to the plaintiff. 

The Subordinate Judge found that though the defendant’s 
adoption was proved it was invalid; and that the gift relied on 
by the plaintiff was not proved. 

On appeal, the District Judge held that the plaintiff did not 
prove the deed of gift to be valid. He, therefore, dismissed the 
plaintiff’s suit, without recording any finding on the issue 
whether the defendant’s adoption was invalid. The following 
were his grounds :— 

“The adoption is said to be invalid because defendant is Balaji’s sister’s 
son; but in view of my finding on issue of the deed of gift I refrain from 
expressing any finding on this issue of adoption so that the issue may remain 


*Second Appeal No. 15 of 1910, the decree passed by V.R, Kulkarni, 
from, the decision of H. B. Phadnis, Subordinate Judge at Yaval, in 
Distriot Judge of Khandesh, in Civil Suit No, 611 of 1907, 

Appeal No, 424 of 1908, confirming 
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open tor adjudication, if need be, between defendant and the rightful heirs 
of Balaji. Plaintiff is a mere stranger and must first prove his right for a 
declaration and for possession before putting defendant to the proof of the 
validity of the adoption,” f ‘ 

The plaintiff appealed to the High Court. 


Shortt, with S. V. Bhandarkar, for the appellant. 
P. P. Khare and B. V. Vidwans, for respondent No. 1. 


Scott C. J.—In this case the plaintiff sues the defendants 
for possession of certain property. , 
The first defendant claims to be the adopted son of a previ- 
ous owner named Balaji who died in 1902 leavinga daughter 

named Jiji. 

The plaintiff claimed under a deed of gift dated the asth of 
February 1907 executed in his behalf by Jiji and alleged that 
the defendant No. 1’s possession was unlawful in that he was 
a sisters son of Balaji and therefore one who could not be 
adopted by Balaji. 

The only question which has been argued before us is whe- 
ther it is open to defendant No. I, failing in his defence as to 
adoption, to set up a case that the plaintiff's deed of gift from 
Jiji who was the heir of the last owner, is invalid. 

The learned District Judge held that the deed of gift relied 
upon by the plaintiff is not proved to be a valid one. He 
found that it was a registered deed and was formally proved 
but he said he was not satisfied that Jiji put her signature to 
it knowing its contents and consequences. He then made a 
number of observations with regardto the deed which indicate 
that he had not clearly made up his mind whether the deed 
from Jiji’s point of view ought to be attacked as a sham or 
benami deed passed merely to enable the plaintiff to sue the 
defendant No. 1, who was in possession of the property, on 
Jiji’s behalf, or whether it was a deed extracted by the plaintiff 
in his own interest from Jiji by undue influence or misrepresent- 
ation. 

It appears that Jiji gave evidence on behalf of the defendant 
No. 1 who claimed under a title adverse to her, and the learned 
Judge has held that it was open to defendant No.1 when sued 
for possession to avail himself of such grounds of attack as 
would have been open to Jiji if she had sued to set aside the 
deed. 

In our opinion, however, it is not open to defendant Nd. 1 
to take that line of defence. Ew Aypothesi he isa person who 
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has no titleto the property. The plaintiff is a person claiming 
under a registered deed of gift executed in his favour by the 
person who is admittedly the heir of the last holder. The 
plaintiff has, therefore, a prima facie title and must succeed 
unless the defendant No.1 can show some better title in 
himself. Sir Richard Couch, in Ram Bhurosee Singh v. Bissesser 
Narain Mahata), which was a possessory action brought by a 
person with prima facie title, said: “I think that the title 
which the plaintiff had by the Mokurruree lease and the bill of 
sale was sufficient to enable him to bring the suit, and that the 

efendants were not at liberty, in a suit of this description, to 
raise the question whether he was only nominally the owner of 
the property, somebody else being the real owner. The difficult- 
ies which are suggested in the judgment in the case quoted 
might all be met without holding that the party who brings the 
suit and has a prima facie title, is bound to prove that he is 
the real owner.” That case was followed by ‘the Allahabad 
High Court in Vand Kishore Lal v. Ahmad Ata (2), where 
they held that a benamidar suing for the recovery of immove- 
able property on title can sue in his own name, and when such 
a suit is instituted by a denamidar it must be held to have 
been instituted with consent and approval of the beneficiary, 
against whom any adverse decision on the title set up will take 
effect as a res judicata. 

This Court in Joitaram v. Ramkrishna (3), has taken the 
same view of the law without reference to Sir Richard Couch’s 
decision. ‘The learned Judges were there dealing with the 
case of a deed of gift which was impugned on the ground that 
the donee had not acquired possession and they say :— 

“The defendant 2 preferred to impugn the plaintiff’s title on the ground of 
an alleged defect, which if established would at most havo shown that the 
donors were entitled, and though it is contended that in such case their title 
would have been time-barred, it would have been difficult to conceive how 
the possession of defendant 1 could have been adverse to them at a date 
earlier than that at whioh it could have become adverse to the plaintiff, So 
far as they could, they completed the gift, the terms of which they embodied 
in the registered deed, and they have never attempted any reservation or 
revocation in their own favour, and a stranger cannot challenge its validity as 
against the donee,” l 


- Similarly in the present case the deed reserved to the donor 
no right of revocation nor has she taken any proceedings with, 





(2) (1872) 38 W. R, 454. (8) (2902) L L. R. 37 Bom. 31, 42; 4' 


(2) (1895) L L. R, 18 All.69. Bon, I. L. R. 754, 761. 


949 
A. ©. J. 
1911 


ww 


TRIMBAK 
v. 
SHANKAR `` 


Scott C. J. 


950 THE BOMBAY LAW REPORTER. (VoL. xi. 


A. 0. J. in the period allowed by the law of limitation to set aside the 
1911 deed on the ground that it was obtained from her under the 
=~ circumstances mentionedin s. 19 of the Indian Contract Act. 

TatBak For these reasons we hold that the defendant No. 1 cannot 

aoe rely upon the ground of attack which might be open to the 
_— donor if she sued the donee within the time allowed by the 

Scott C.J. law of limitation, and that so long as the registered deed 

~ stands the title of the donee under it cannot be challenged by 

a third party who has no title. We, therefore, set aside the 
decree of the learned’ Judge. 

That, however, does not dispose of all the questions in the 
case, for, the learned District Judge has not found upon the 
question raised as to the validity of the first defendant’s 
adoption. He held that no finding was necessary because the 
deed of gift relied upon by the plaintiff was not proved to be 
valid. 

We, therefore, remand the case for disposal upon the second 
and third issues as raised by the District Judge. 

The District Judge will find himself on those: issues and 
dispose of the case accordingly. 

Costs of this appeal must be paid by the present respondent. 

Decree reversed. Case remanded. 
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July 24, BHAISHANKER NANABHOY | 


v 


MORARJI KESHAVJI.* 


Civil Procedure Code (Act V of 1908), Sec, 11~/ies judicata—Uonsent deoree— 
Estoppel, distinguished. 


A consent decree has to all intents and purposes the same effect as res 
judicaia as a decree passed per invitum, 

In re South American and Mewican Company(1), followed. 

A consent decree, come to between the predecessors in interest of the 
parties touching matters substantially and directly in issue between them, 
is res judicata. 

Ros judicata differs from estoppel, The former ousts the jurisdiction 


of the Court, while the latter does no more than shut the mouth of, a 
ne: EEEE 





*Q, C. J. Suit No. 46 of 1911. (1) [1895] 1 Oh, 37. 
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party. ‘Co put it colloquially and compendiously, estoppel never means O, O. J. 
anything more than that a person shall not be allowed to say one thing at 

one time and the opposite of it another time; while, res judicata means 1911 
nothing more than that a person shall not be heard to say the same thing pad 


twice over. Bual- 
SHANKER 
BHAISHANKAR Nanabhai and others, as trustees of Goculdas v, 


Moraw 


Tejpal Charities, were possessed of a building known as the 
Goculdas Tejpal High School building. It originally belonged 
to, and was constructed by, the General Assembly of the 
Church of Scotland, from whomit wae purchased by the 
trustees of Goculdas Charities on the 17th September 1892. To 
the North of the building was another building which belonged i 
to one Ramji Bhagwan, the predecessor-in-title of Morarji 
Keshavji (the defendant). In the wall of the school building, 
which faced the defendant’s building, there were two doors 
on the ground-fioor and two windows on the first floor, all of 
which were ancient. 

In 1890, Ramji Bhagwan made preparations to make alter- 
ations in his house and for adding to it one more storey. The 
then owners of the school building filed a suit (No. 102 of 1890) 
against Ramji Bhagwan for restraining him from carrying out 
the intended additions and alterations, and for a declarationas . 
to their rights to light and air received through their doors and 
windows. An interim injunction was granted against the 
defendant on the 18th July 1890; and on the znd December 
1890 the suit was decided by a consent decree. Under the 
decree, the plaintiffs were declared entitled to the free and un- 
interrupted access of light and air to their doors and windows; 
and the defendant was restrained from building in such a way 
as to interfere with the rights of the plaintiffs. 

In October 1910, the defendant, who had purchased the other 
building from Ramji, commenced to alter his building and to 
add a storey to it. 

On the 24th January 1911, the trustees of Goculdas Charities 
filed this suit against the defendant, to obtain an injunction 
restraining the defendant to build his house so as to interfere 
with the rights of the plaintiffs secured to them by the consent 
decree of 1890. 

The defendant contended inter alia that the interim injunc- 
tion in the first suit was granted ex parte without hearing 
Ramji nor was any written statement filed by him and the suit 
never came to a hearing; that the defendant was not bound 
by the cofsent decree and that the injunction purporting to be 
thereby granted had no operation as against him, 
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‘Desai, with Setalvad and Jayakur, for the plaintiffs. 
Strangman, Advocate General, and Bahaduryi, for the 
defendant. 


BEAMAN J.—Upon this preliminary issue two distinct 
points arise. First, whether a decree passed by consent be 
res judicata under s. 11 of the Civil Procedure Code. As to 
that there used to be a considerable conflict of opinion but I 
think I may now take it as settled by the decision in Zn re 
South American and Mexican Company (1), that a consent 
decree has to all intents and purposes the same effect as res 
judicata as a decree passed per invitum; and this notwithstand- 
ing the words in s. 11 “has been heard and finally decided.” 
These words give ground for argument upon one point only, I 
think, that is, whether the matter in issue has literally been 
heard by the Court. It has been finally decided, indeed much 
more finally decided by a consent decree than by a decree per 
invitum, for against the consent decree there is no appeal; and 
although it has often been said that a cqnsent decree 
represents no more than an, agreement of parties, I have 
always felt much doubt whether that correctly expresses, for 
the purposes of res judicata, the consequences of decrees by 
consent. For, when a party has raised his defences and has then 
consented to judgment, it is the same thing as though he had 
abandoned his defences and admitted them to be untenable. 


Carrying that one step further, it is the same thing as saying | 


that his case has been heard, for, ifa party chooses to admit 
that he is not in a position to sustain his defences so far as 
the Court is concerned that is practically the same thing as 
though he had adduced no evidence and decision had been 
given against him on all those issues. I have always been of 
opinion that decrees by consent had the same effect for the 
purposes of res judicata as decrees given in contested suits. 
That was my view before 1895 when some of the English 
Courts at any rate seemed to incline the other way. Since 
the decision of the case I have cited, I apprehend that no 
further doubt will be thrown upon the correctness of this 
proposition. 

The second question is whether the decree by consent 
between the predecessors in interest of the present parties is 
really res judicata of the questions at issue in this suit. Here 
the defendant relies upon the case of the Attorney, Genera? v. 








(1) [1895] 2 Ch, 37, 
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“ Birmingham, Tame, and Rea Drainage Board (1) and the two 
cases decided by Benches of this Court one in Vithal v. Sakha-, 
vam (2)and the other in Dahyabhai v. Bapalal (8). The 
two latter cases really present no difficulty, for they go no 
further than affirming, what has never been seriously disputed, 
that injunctions do not run with the land. In both these 
cases the point arose in execution proceedings and as the only 
relief sought to be obtained was by enforcing the injunction 
upon a person who was not a party to the suit in which it 
was made, that question could never be*answered but in one 

‘way. Here it is contended for the defendant that inasmuch 
as when. the predecessors-in-interest of the present parties 
litigated before, the result of the consent decree was an in- 
junction restraining the defendants then from raising their 
building so as to diminish or obstruct plaintiffs ancient lights, 
this case is exactly on all fours with Atlorney General v. 
Birmingham, Tame, and Rea Drainage Board(4); and I must 
admit that the cases are very like. In that case it appears 
as though there were subsequent proceedings and an action 
to enforce the judgment given against the Birmingham 
Municipality upon the Birmingham Drainage Board, a body 
which had subsequently come into existence and taken 
over the functions of the Municipality touching the 
matter in suit. It appears, however, the prayer of the 
action contemplated transferring the whole decree, injunction 
and all, passed against the Municipality to the Drainage 

„Board and this the Court refused to allow upon the ground 
principally that the injunction did not run with theland. But 
it does not appear, as clearly as I could wish, from that case, 
whether the substantial matter in issue between the parties, 
irrespective of the relief to be- given consequent upon its 
decision, would have been held, if separated from the prayer 
to transfer the injunction, res judicata. I mustadmit that on 
the facts stated in the reports and having regard to the judg- 
ment of the Court, it is very doubtful whether this would not 
have been so. I, however, have to decide the question before 
me with reference to the language of our own statute, which 
the defendant thinks strengthens his case rather than weakens 
it. It is a part of his contention that the matter in issue 
between the parties now is not the matter which was in issue 
between their predecessors in interest when the consent decree 








(a) (2881) a7 Ch, D. 685, (3) (1901) L L. R. 26 Bom. 140, 
(2) (1899) 1 Bom, L. R. 854. (4) (1881) 17 Oh, D., 685, 
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O. C.J. was passed; and this argument may seem to be fortified by ~ 
1911 What is undoubtedly the law that the relief given consequent 
~~ upon the determination of the matter in issue in the former 
Bual- suit cannot be carried over as though it too were res judicata 

SHANKER and made a part of the decree in this suit. 


ea So far as the injunction is concerned, Iam quite clear that 
PE the plaintiffs cannot have the benefit of that in this suit merely 
eaman J, 


because it was granted in the former, but it is easy to see that 
a distinction can be drawn between the matters substantially 
in issue and the partichlar form of relief granted. What then 
was the matter substantially in issue between the predecessors - 
in title of these parties? Clearly I think, whether the defend- 
ants were entitled to raise their building beyond its then 
height, ground floor and one storey; and that is precisely the 
matter in issue in the present suit. I cannot myself see any 
difference between the ground of action in this suit and the 
defence raised, and the ground of action and defence raised in 
the former suit. 

I should like to observe upon the cases which have been 
cited on both heads of this preliminary point that great con- 
fusion is introduced by treating res judicata and estoppel as 
identical terms. It is only necessary to point out in the first 
place that a true res judicata ousts the jurisdiction of the Court; 
while estoppel does no more than shut the mouth of a party. 
In the next place, to put it colloquially and compendiously, 
estoppel never means anything more than that a person shall 
not be allowed to say one thing at one time and the opposite 
of it another time; while res judicata means nothing more than 
that a person shall not be heard to say the same thing twice 
over. It is particularly with reference to the first part of my 
decision on this point and to the English cases which have 
been cited, that I make these remarks. The question I am 
now considering has, of course, nothing whatever to do with 
estoppel at all. 

For these reasons and influenced chiefly by these consi- 
derations, it appears to me clear that the consent decree come 
to between the predecessors in interest of the present parties, 
touching matters now substantially and directly in issue 
between them, viz.—whether the defendant is entitled to raise 
his building beyond the height at which it stood when that 
consent decree was passed, is res judicata. But it does not 
follow from this that the Court will necessarily grant an ih- 
junction as was done ig the former suit by consent of parties, 
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for that is a matter personal to the defendant there, and other 0. ©. J. 
considerations may now be found warranting the adoption of 


a different course. ile 
Attorneys for the plaintiff: Madhoaji, Kamdar & Co. Rae 


Attorneys for the defendant: Edgelow, Gulabchand, Wadia  &c. 
' & Co. : 


Before Mr, Justice Mactleqd, 


BAI LAXMI ioH 
U. —~ 
HARJIWAN NATHU.* September 9, 


Civil Procedure Code (Act V of 1908), O, XXXIIL, r.1, O. XXV, r, 1— Leave to 
continus a suit in forma pauperis—Order for security for costs--Security 
for costs incurred prior to granting leave to sue as pouper—Security cannot 
be demanded even for antecedent coats—Practice. 


Anorder,to give security for costs obtained in a suit filedin the ordinary 
course ceases to operate as regards antecedent costs if leave is given to 
continue the suit as a pauper, provided the leave is granted before tho 
time limited for giving security has expired. 


ONE Jamnadas Vallabhdas died at Bhavnagar on the 16th 
February 1910, having previous to his death made his will on 
the 3oth January 1910, of which Harjivan Nathu and Harjivan 
Ratanji (defendants Nos. 1 and 2) were appointed executors. 
He left him surviving a widow Bai Laxmi (the plaintiff) anda 
daughter Revubai (defendant No. 3) by his first wife who had 
predeceased him. i 

Under the will, the property was wholly bequeathed to 
Revubai and maintenance at the rate of Rs. 6 per month was 
directed to be given to Bai Laxmi, if she resided at Bhav- 
nagar and if she did not remarry. 

On the 28th February 1910, the executors applied to the 
Bhavnagar Court for probate of the will, which they obtained 
on the 21st October 1910. 

Bai Laxmi filed this suit in the High Court of Bombay on 
the 12th April 1911, against the two executors and Revubai, 
praying inter alia, that the estate of Jamnadas be administered 
by and under the directions of the Court. She alleged that the 
will of Jamnadas was not genuine and claimed that she was the 





* 0, 0. J. uit No. 811 of 1911, 
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heir to his property. But if the will were held to be genuine: 


she claimed maintenance at the rate of Rs. 50 per month and 


Rs. 500 for the expenses she incurred on her husband’s obsequies. 

On the 8th July 1911, the defendants obtained an order 
that the plaintiff should deposit Rs. 500 as security for costs 
of defendants within a month, and in default the suit was to 
be set down for dismissal. d 

On the 31st July 1911, the plaintiff applied for leave to 
continue the suit as a pauper. 

On the 14th August 1911, the suit was set down for dis- 
missal on the ground that the plaintiff had failed to furnish the 
security demanded of her within the time fixed. The plaintiff 
appeared and applied for an extension of the time, on the 
ground that she had applied for leave tocontinue the suit in 
forma pauperis. Within the time so extended, she obtained 
the leave from the Prothonotary. 

The matter was then adjourned to the Judge sitting in 
chambers on the defendants’ application, under Rule 82 ofthe 
Bombay High Ccurt Rules. 

The question was argued by the attorneys concerned. 


MACLEOD J.—The plaintiff in this suit applied for leave to 
continue the suit as a pauper and such leave was granted by 
the Prothonotary. On the application of the defendant the 
question has been adjourned to the Judge under Bombay 
High Court Rule 82. 

On the 8th July an order was made in Chambers directing 
that the plaintiff should deposit Rs. 500 in Court as security 
for defendant’s costs within a month, and that in default the 
suit was to be set down for dismissal. On the 31st July the 
plaintiff applied for leave to continue the suit as a pauper. 

On the 14th August the suit was set down for dismissal as 
no security was. given, but as it was represented to the Court 
that an application to continue the suit as a pauper had been 
filed, an extension of time for giving security was granted. 
Applications to sue as a pauper are only made after notice to 
the defendant and not ex parte as under the Rules of the 
Supreme Court in England and hence the delay. The order 
for leave to continue the suit as a pauper was obtained within 
the extended time. 

It was contended before the Prothonotary and before me 
that there was no cause of action disclosed in the plaint, but the 
Judge who admitted the plaint must be taken to have decided 
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that prima facie there was a cause of action and even if I was of 
a different opinion I doubt whether I could dismiss the petition 
on that ground. Then it was contended that the application 
could not be considered until the order for depositing security 
for costs had been complied with. I have not been referred to 
any direct authority on this point. 

In Wille v. Si. John(@), the Full Court of appeal decided that 
an order to give security for costs of an appeal ceased to 
operate if within the time limited for giving security the 
appellant obtained an order for leave to prosecute the appeal 
in forma pauperis. It seems difficult to differentiate between 
an order to give security for costs of an appeal, and an order 
to give security for the costs ofa suit, though at first I felt 
considerable doubts whether the order for security should not 
be enforced with regard to the costs already incurred in that 
suit by the defendant. In England until 1883 paupers were, 
by the provisions of 23 Henry VIII c. 15, completely exempt 
from the payment of costs, but leave given to sue as a pauper 
was not retrospective and if obtained after the commencement 
of the suit ‘did not exempt the plaintiff from paying the 
defendants’ costs incurred antecedently. Doe d. Ellis v. 
Owens (2). 

The statute of Henry VIII was repealed by 46 and 47 Vic. 
c. 49 and proceedings by or against paupers are regulated by 
the Rules of the Supreme Court, O. XVI, r. 22. e¢ seg. Under 
r. 25 a person admitted to sue or defend as pauper shall not be 
liable to’‘any court-fee, but nothing is said as to his being 
exempt from payment of costs. 

This was the procedure already adopted in India under the 
Civil Procedure Code and in Jetha Mulchand v. Gulray 
Josrup (3), a Full Bench decided that the costs ofa successful 
defendant in a pauper suit were as in all other cases in the 
discretion of the Court under s. 412 of the Civil Procedure 
Code of 1882. As the Court will not order a pauper to give 
security for costs, an order to give security for costs obtained 
in a suit filed in the ordinary course must cease to operate 
as regards antecedent costs if leave is given to continue the 
suit as a pauper, provided the leave is granted before the time 
Jimited for giving security has expired. Otherwise it is 
obvious that the plaintiff having proved that he is not pos- 
sessed of more than a hundred rupees there would be a denial 


4) [1910] 1 Ch, 701. (3) (1884) I. L. R. 8 Bom, 577,. 
(2) (1842) fo M, & W, 514. 
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O. ©. J. of justice, since the leave to sue as a pauper would not save 
the plaintiff from having his suit dismissed under the order 
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5 ee man 
Bat Gaxut 


1911 


——_~ 
July 81, 


for giving security. 


In my opinion, therefore, the order of the Prothonotary 
was rightly made and is confirmed. 


The costs of this application will be costs in the cause. 
Attorneys for the plaintiff: Motichand & Devidas. 


Attorney for the defendants : 


Lhakordas A. Ghandy. . 
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` Before Sir N, G. Chandavarkar, Kt. and dir, Justice Hayward. 


CHUNILAL VIRCHAND 


v 


THE AHMEDABAD MUNICIPALITY.* 


Bombay District Municipal Act (Bom. Act ILI of 1901), Sec. 180t—Municipality 
— Acquisition of lond—Compensation—Arbitration—Decision of District 
Court—Appeal—High Court—Construction of statules. 


No appeal lies from the decision of a District Court under cl. 3 of B. 
160 of the Bombay District Municipal Act, 1901. 





*First Appeal No. 200 of 1910, 
from the decision of Dayaram Gidu- 
mal, District Judge of Ahmedabad, 
in Miscellaneous’ Application No, 102 
of 1909. 

$160. (1) [£ a dispute arises with 
respect to any compensation, dam- 
ages, costa or expenses which are by 
this Act directed to be paid, the 
amount, and if necessary the appor- 
tionment of the same, shall be asg- 
certained and determined by a pan- 
chayat of five persons, of whom two 
shall be appointed by the Munici- 
pality, two by the party (to or from 
whom such compensation, damages, 
vosta or expenses may be payable or 
recoverable) and one, who shallbe 
sit-panch, shall be selected by the 
members already appointed as abovo, 

(2) I£ either party, or both parties 
fail to appoint members, or if the 
‘members fail to select a sir-panch 
within ono month from the date of 


either party receiving written notice 
from the other of dlaim to such 
compensation, damages, costs or 
oxpenses, such members as may bo 
necessary to constitutethe Panchayat 
shall be appointed, at the instance 
of either party, by the Distriot 
Judge, 

(3) In the event of the panchayat 
not giving a decision within one 
month from the date of the selection 
of the sir-panch, or of the appoint. 
ment by the District Court of such 
members og may be necessary to 
constitute the panchayat, the matter 
shall, on application by either party, 
be determined by the District Court 
which shall, in cases in which the 
compensation is claimed in respect 
of land, follow as far as may be the 
procedure provided by the Land 
Acquisition Act, 1894, for proceed- 
ings in matters referred for *the 
determination of the Court: 
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Where a statute creates a right not existing af common law and pre- A. O. J. 
scribes a particular remedy for its enforcement, then that remedy alone 


must be followed. pt 
Wolverhampton New Waterworhs Co. v, Hawkesford(1), followed. Oatntíii 


Tar Municipality of Ahmedabad acquired compulsorily a omega i 
piece of land belonging to Chunilal Virchand (the petitioner). Muxtor- 
There were differences between the parties as to the area of Paurr 
.. land acquired and the compensation payable for it. The oe 
` petitioner applied to the District Court under s. 160, cl. 3 of 

the Bombay District Municipal Act, 1901. 

The District Court decided that the area acquired measured 
83 sq. yards and 3 sq; feet; that its market value was Rs. 7 per 
sq. yard; and that the petitioner was entitled in all to 
Rs. 1015-13-4. 

The petitioner having been dissatisfied with this decision, 
appealed to the High Court. 


L. A, Shah, for the respondent.—I have apreliminary objec- 
tion to urge. No appeal lies against an order of the District 
Court under cl. 3, s. 160 of Bombay Act III of r9or. 

Section 54 of the Land Acquisition Act does not apply, as a 
right of appeal is not a matter of procedure. Even the proce- 
dure under that Act is to be followed to a limited extent only, 
i. e when compensation is claimed in respect of land. 

A right of appeal is the creation of statute and must be 
expressly given. See NVardyan v. Secretary of State for Indial), 
There is no ruling under the present Act; the wording of s. 160 
in the present Act is different from the wording of s. 81 in the 
old Act, Bombay Act VI of 1873. In The Poona City Muni- 
cipality v. Ramchandra(s), the question was left undecided. 


G. N. Thakor, for the appellant.—Appeals were entertained 
against orders passed under s. 81 of Bombay Act VI of 1873. 
See The Collector of Poona v. Ramsei(4). The change in the 
present section makes no difference as regards the right of 
appeal. The word “proceedings” is wide enough to include the 
tight of appeal. The object of the change was to give effect 
to the ruling in Zhe Collector of Poona v. Ramset(s). 





Provided that-— (1) (1859) 6 C. B. N. B. 336, 
(a) no application to the Collector (2) (1895) I. L. R. 20 Bom, 803, 
for a reference shall be necessary, and (3) (2908) 10 Bom. L. R. 617. 


(b) fhe Court shall have full power (4) (1876) P. J. 139, 
to give and appertion the costs of all (5) (1876) P. J. 139, 
proceedings in any manner it thinks fit, 


960 THE BOMBAY LAW REPORTER. [VoL. xu. 


A. 0.5, Section 54 of Act I of 1894 being thus made applicable 
1911 tbere is a right of appeal. Act I of 1894 also deals with 
c~ questions affecting rights, e. g., s. 23 &c. If the other sections 

Cuuntnat so affecting rights, do apply, s. 54 would equally apply. Sec- 


pone tion 53 of Act I of 1894 makes the provisions of the Code of 
See Civil Procedure applicable to the Act. By the combined 


pauity operation of s. 160 and s. 53 the right of appeal under s. 96 of 
ae Civil Procedure Code has been expressly given. 

Apart from this the order awarding compensation would be 
a decree and as such would be appealable. 

On general grounds there is no reason why the Legislature 
would not contemplate a right of appeal when appeal is 
allowed in all land acquisition cases. 

The case of Meenakshi v. Subramaniya (1) is distinguishable. 
The question in that case related to the filling up of a vacancy 
which was not a matter of a civil nature. At any rate the 
right here is expressly conferred in view of the provisions of 
Act I of 1894 having been incorporated by reference, 


Cur. adv. vuli. 


CHANDAVARKAR J.—The preliminary question arising in this 
case is, whether there is an appeal from the decision of a 
District Court under cl. 3 of s. 160 of the Bombay District 
Municipal Act (Bombay Act III of 1901 oe 

That section provides a remedy for the determination of the 
amount of compensation, to which a person becomes entitled 
under cl. 3 of s. 92 of the Act, by reason of his land forming 
part of a public street and becoming vested in the Municipality 
in virtue of the last portion of the first clause of that section. 
Both the right to compensation and the remedy for the deter- 
mination and apportionment of its amount are given by the 
Act itself; so the right must be asserted and the remedy pursued 
only in the manner and upon the conditions prescribed by the 
Act. Thisis on the wellknown rule of law that, where a 
Statute creates a right not existing at common law and pre- 
scribes a particular remedy for its enforcement, then that 
remedy alone must be followed: per Willes J. in Wolver- 
hampton New Waterworks Co. v. Hawhesford(). 

The question then is, whether s. 160 of the Bombay District 
Municipal Act, which constitutes the District Court the tribunal 
for the determination of the amount of compensation, giyes a 
remedy by way of appeal from that Court’s order*made under 


(a) (2887) L., B. 14 I. A. 160, (2) (1859) 6 ©. B. N, B. 336, 





. 
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cl. 3 of that section. If that section does not give the right, it A. 0. J, 
is admitted that there is no other section in the Act which 1911 
gives it. A right to appeal cannot be assumed “in every wo 
matter which comes under the consideration of a Judge; such Onuyra 
right must be given by Statute or by some authority equivalent v. 
to a Statute: ” Meenakshi ‘Naidoo v. Subramaniya Sastri (1), AHMEDABAD 
In terms s. 160 does not provide an appeal. Nor can it be eid 
said that itis provided by necessary implication. Clause 1 of — 
the section directs that the amount of compensation shall be Chandavar: 
determined in the first instance bya panchayet appointed by — 
the parties. Clause 2 provides that if they failto appoint, the ‘ 
District Judge shall make the appointment at the instance of 
either party. Itis not, and can hardly be, contended that 
where a panchayet, appointed under either of the said clauses, 
has determined the amount of compensation, its award can be 
questioned by way of appeal‘to a Court of law. Clause 3 of 
the same section provides that if the panchayet appointed 
under either clause (1) or clause (2) fails to give a decision 
within the period fixed in the clause, the District Court shall 
determine the amount on application by either party. It will 
thus be seen that the Court in question comes in as a substitute 
for the panchayet where adjudication by the latter has failed. 
What applies to the latter in the matter of appeal must apply, 
therefore, to the former, on the principle of the legal maxim 
“noscitur a sociis.”” So far the necessary implication in s. 160 
is against a right of appeal. 

Further, cl. 3 of s. 160 directs that the District Court shall 
“follow as far as may be the procedure provided by the Land 
Acquisition Act (lof 1894)” in determining the amount of com- 
pensation. That means that only those provisions of the 
latter Act apply to the proceedings before the District Court, 
which regulate its procedure in land acquisition cases. The 
said provisions do not include, but stand apart from, the pro- 
vision relating to an appeal against an award made bya 
District Court under the Land Acquisition Act. The right 
to appeal from the award is specifically given by s. 54 of that 
Act. That section is, therefore, excluded from the purview 
of s. 160 of the Bombay District Municipal Act. 

There are two provisoes to cl. 3 of this latter section. The 
first says that no application to the Collector for a reference 
to the District Court of the question as to the amount of com- 
pensation, such as is required under the Land Acquisition Act 


(1) (1887) L, R, 14 I. A. 160, 165. 





Rè 


962 THE BOMBAY LAW REPORTER. [VOL. XII, 


A. ©. J. to give jurisdiction to that Court in land acquisition cases, 
1911 Shall be necessary where the same Court has to determine the 
~- amount of compensation under the said cl. 3. By this proviso 

OnvxmaL s. 18 of the Land Acquisition Act, which would have otherwise 
E applied to the proceedings before the District Court under that 
tas clause as part of the procedure to’ be followed, is made inap- 
panity plicable to those proceedings. So, again, the second proviso to 

Chandavar. C} 3 of s. 160 says that the District Court “shall have full power 
kar J. to give and apportton the costs of all proceedings in any 
oS manner it thinks fit.” But for this proviso, s. 27 of the Land 

Acquisition Act, which points out how the District Court shall 
make an order as to costs in land acquisition cases, would 
have applied to the proceedings before the District Court under 
cl. 3 of s. 160 of the Municipal Act as part ofits procedure. So 
careful has the Legislature been to limit the application of the 
provisions of the Land Acquisition Act to the proceedings in 
the District Court under cl. 3 of s. 160 of the Municipal Act 
that the implication is distinctly against aright of appeal from 
any decision of that Court made under that clause. 

It was contended before us by the learned pleader for the 
appellant that such right existed under the Code of Civil 
Procedure because that Code gave an appeal against a decree 
of every Court. But it is taking a long stride in logic to infer 
from that that there is an appeal from an order made by the 
District Court under cl. 3 of the Bombay District Municipal 
Act. An order made under the said clause is not a decree, 
because it is made, not under the ordinary civil jurisdiction, 
but under a special jurisdiction created by a special Act, and 
that Act does not say that such an order is a decree. 

This conclusion is supported by the decision of the Judicial 
Committee of the Privy Council in Meenakshi Naidoo v. 
Subramaniya Sastri), on the construction of a somewhat 
similar section (s. 10) in Act XX of 1863, which relates to the 
management of religious endowments. That Act provides for 
the supplying of vacancies among the members of Temple 
Committees by election ; where the election fails, it says “ the 
Civil Court, on the application of any person, may appoint a 
person to fill the vacancy.” It was held that an order by the 
Civil Court made under that provision was not appealable, 
because there was nothing in the provisions which conferred a 
right of appeal. With reference to the argument that thoûgh 
the Act gave no such right, it must be found in the general 


(1) (1887) L, R, 14 I, A. 160, 165, 
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law, i. e., the Code of Civil Procedure, their Lordships held 
that an order under s. 10 of Act XX of 1863 was not a decree 
within the meaning of the Code, (Act X of 1877 as modified 
by Act XII of 1879), because a decree was defined to mean 
t a formal expression of an adjudication upon any right, claim, 
or defence, set up ina Civil Court where such adjudication 
decides the suit or the appeal.” ‘In the opinion of their 
Lordships, there was no civil suit respecting the appointment” 
made by the Court under s. 10 of Act XX of 1863. In the 
present Code (Act V of 1908)a decree is defined to mean an 
adjudication in a suit. A proceeding under cl. 3 of s. 160 0f the 


963, 
A. 0. J. 
1911 


—~ 
CHUNILAL 
Us 
AHMEDABAD 
Monici- 
PALITY 


Chandavar- 
kar J. 


Bombay District Municipal Act is initiated, not by suit, but’ 


by application, and a decision passed init is at best an award 
on the analogy of the Land Acquisition Act, so far as the 
provisions of the latter apply to the former. 


For these reasons this appeal must be dismissed with costs, 
on the ground that it does not lie. 


Appeal dismissed. 





Before Sir N. G, Chandavarkar, Ki., and Mr, Justice Hayward. 


PIROJSHAH BHIKAJI VANDRIVALLA 


v. 
MANIBHAI NICHHABHAI. 


VASANJI KALLIANJI 
v 


MANIBHAI NICHHABHAI. 


Res judicata—Consent decresa—Lands—Character of impartibility—Special 
tenure—Custom—Impartibility cannot arise merely by agreement—Com- 
promise—Public policy—Joint responsibility to pay Government assessment 
—Tenancy-in-common—Civil Procedure Code ( Act XIV of 1882 ), Sec. 46a 
—Terms of section— Minor’s benefit. 


In a suit for partition, the plea of res judicata was raised and it was 
urged that the lands had become impartible, because of the terme of a 
consent decree in a previous suit for partition, the parties having by a 
compromise agreed to divide the profits hereditarily. 

Held, that the mere fact that the parties settled among themselves by 
compromise that the lands should not be divided, but that they should enjoy 


* Appeals Nos, 18 and 39 of 1909, A. P, at Surat in Suit No, 215 of 
from the decision of J. L. Thakor, 1905. 
Joint First Glass Subordinate Judge, 





1911 


yd 


August 1. 


964 
AO J. 
1911 


ay 
PIROJISHAE 
V 
MANIBHAI 


VASANJT 
v. 
MANIBHAI 


— 


THE BOMBAY LAW REPORTER. (von. Xi. 


the profits, could not in Jaw impart the character of impartibility to the 
estate, Impartibility must arise out of somo special tenure or some 
general, family or local custom. Parties cannot make an estate impartible 
which is partible, That is opposed to public policy. 

Vinayak v. Gopal (1) followed, 

Where tenants-in-common are jointly responsibleto Government for 
the land-revenue payable to the latter, the lands do not by that circum- 
stance alone become impartible, for no arrangement settling the relations 
between Government and the tenants-in-common can be regarded as 
determinative of the ralations between the tenants inter se, 

Where the guardian presented an application on behalf of a minor 
defendant to the effect that he hadno objection to keep all the lands 
joint provided the minor got his share of the profits, and the Court mado 
thereon tho endorsemen t‘'the application has been allowed and filed in 
the suit,” 

Heid, that no sanction had boen obtained in the manner prescribed by 
the provisions of s, 462, Civil Procedure Code, as to the terms of the 
compromise being for the benefit of the minor. 


Surr for partition and accounts. 

Manibhai Nichhabhai (the plaintiff) was the owner of 
a certain share in the village of Jamalpur (in the Jalalpur Taluka 
in the District of Surat), which he owned in common with de- 
fendants Nos. 1-18. Defendants Nos. 19-22 were alienees of 
some of the foregoing defendants. 

In 1891, Vasanji Dayabhai (defendant No. 12) filed a suit 
(No. 1 of 1891) in the Court of the District Judge of Surat 
against the present plaintiff (who was thena minor represented 
by his certificated guardian, the Collector of Surat) and other 
co-sharers, to recover his share by partition of the village of 
Jamalpur, and separate possession of his share. The defend- 
ants, including the present plaintiff’s guardian, denied the then 
plaintiffs right to partition &c. 

On the 13th December 1893, the parties filed an application 
to the effect that it had been arranged between them that 
each party should abandon all his pleas and issues and that 
they should divide every year the profits of all their lands of 
the village of Jamalpur &c., hereditarily according to the 
shares specified therein. 

On the 21st December 1893, the Collector, on behalf of his 
minor wards (plaintiff and defendants 17 and 18 in this suit), 
gave an application stating that he had no objection to keep 
all the lands and rights of the Bandhi Jama joint provided his 
wards got their shares in the profits. The Court made an 
endorsement on this application: —" The application has been 


(1) (1908) L. R. 30 I, A, 77, s 
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allowed and filed in the suit.” The Court, accordingly, passed 
a decree, on the 21st December 1893, ordering that the parties 
should divide and take the yearly income of the property in 
question. 

On the 7th May 1891, the defendant No. 1 (a co-sharer ) 
took the village of Jamalpur from all the co-sharers for a fixed 
period of nine years, agreeing to distribute among the co-sharers 
the sum of Rs. 1,500 after deduction of expenses. 

On the roth June 1905, the defendants Nos. 1-6 leased the 
village of Jamalpur to defendant No. 19 for ten years at the 
annual rental of Rs. 1,600 exclusive of Government assessment. 

On the rst September 1905, the plaintiff filed the present 
suit for inter alia a declaration that the lease of 1905 was 
void as against him, and for recovering his share by partition. 
He urged that the decree in suit 1 of 1891 was not binding 
on him inasmuch as his certificated guardian, the Collector, had 
not obtained sanction of the Court as required by s. 462, Civil 
Procedure Code, and that the decree did not prohibit partition 
in future. 

The Subordinate Judge held that the lease of 1905 was not 
binding on the plaintiff; that the plaintiff’s contention that 
proper sanction had not been obtained, failed, but that the decree 
was merely declaratory and did not prohibit a partition in 
future, and decreed the plaintiffs claim to recover his share 
by partition of the Jamalpur lands. 

Defendants Nos. 1,6, 11,12 and 19 appealed to the High 
Court. 


Gokaldas K. Parekh, with R. R. Desai, for the appellants.— 
The village of Jamalpur is a Bandhi Jama village and is, there- 
fore, impartible. It is of a Bhagdari tenure. See Government 
of Bombay v. Haribhai Monbhai\.); The Government of Bombay 
v. Sundarji(2). Its partition is opposed to the Bhagdari Act 
(Bom. Act V of 1862). The-co-sharers are jointly liable to the 
Government for the Bandhi Jama dues, and as the latter is not 
prepared to apportion the liability of each co-sharer on a parti- 
tion, it would be wrong to allow a partition. The sharers would 
lose the village for the default of a single co-sharer. 

In the previous litigation, the arrangement was intended to 
be permanent. That decree is binding. It has not been set 
aside. Sothe present suit is barred by res judicata. The 
lease to defendant 19 must be upheld, which has been given 
bons fide in the interests of all the co-sharers. 


(1) (2875) 12 Bom. H, O, R. Appx, 225, 267, (2) (1879) P. J. 338, D. 834, 
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The defendants who have given the lease haye substantial 
interests. Refers to Balvanirav v. Ganpatrav(). 

Rs. 12 should not be deducted out of the share of Surbhai. 
The shares as settled by the previous decree must be maintained. 

Costs should come out of the whole estate. 


Branson, with Manubhai Nana bhai, for respondent No. 1; and 
Nandavadan K. Mehta, for the respondents Nos. 2, 3, 7, 9, 
were not called upon. 


CHANDAVARKAR J.—The first question is whether this is 
an impartible village. It is argued that it is, because its 
tenure is Bhagdari. In the Court below no point would ap- 
pear to have been made that the village, being Bhagdari, could 
not be partitioned by metes and bounds. The question as to its 
impartibility was rested there by the appellant on other grounds. 
Whether the village is Bhagdari or not must be determined on 
evidence, and we should not be justified in deciding the case 
on that point, raised as itis for the first time in appeal. But 
the appellant’s pleader has referred to certain documentary 
evidence to show that the point was present to the minds of the 
parties in the Court below and wasraised there. That evidence 
consists of judgments in what are known as the Kabilpur, 
Jamalpur, and Visalpur cases. In the judgments relating re- 
spectively to the first and the last, there is a reference to the fact 
of these villages being either Bhagdari or similar to Bhagdari; 
but the judgment (Exhibit 258) relating to Jamalpur, which is 
the village concerned in the present case, is silent as to that. 
The materials before us are too meagre to enable us to decide 
the question satisfactorily, and they are meagre, because it was 
either not raised in the lower Court, or, if raised, it was not 
sufficiently prosecuted. If the village is in fact held on the 
Bhagdari tenure, our decision upholding the lower Court’s decree 
directing partition will not necessarily prejudice the appellant, 
because itis open to the Collector to intervene under the 
Bhagdari Act and take steps to preventa partition of the village. 

Failing on the point abovementioned, the appellant’s pleader 
urges that the village is impartible, first, because the arrange- 
ment with Government has all along been that the tenants-in- 
common should be jointly responsible to Government for the 
land revenue payable to the latter; and secondly, because in a 
previous suit between the parties it was held that the lands in 





(1) (1883) I. L,R, 7 Bom, 336, p. 339, i 
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the village were not divisible, only the profits thereof were. 
As to the first of these grounds, no arrangement settling the 
relations between Government and the tenants-in-common 
can be regarded as determinative of the Telations of the 
tenants inter se. As to the second ground, the decision 
in the previous suit was passed in terms of a compro- 
mise that the profits should be divided. There was no 
issue raised, no adjudication on the issue whether the 
village was impartible. The mere fact that the parties settled 
among themselves by compromise that the lands should not 
be divided, but that they should enjoy the profits, could not 
in law impart the character of impartibility to the estate. 
Impartibility must arise out of some special tenure or some 
general, family, or local custom: Vinayak Waman Joshi 
Rayarikar v. Gopal Hari Joshi Rayarikar(:). Parties cannot 
make an estate impartible which is partible. That is opposed 
to public policy. Besides, the decision relied upon seems to 
have been made in terms of a compromise in which a minor 
was concerned. The Court’s sanction ought to have been 
obtained to its terms as being for the benefit of the minor, 
under s. 462 of the Code of Civil Procedure (Act XIV of 1882) 
then in force. No such sanction is proved by the record to 
have been obtained in the manner prescribed by the provisions 
ofs. 462. So the argument of res judicata fails. The lease by 
defendants 1 and 6 to defendant No. 9 was plainly in violation 
of the long practice as to management, enjoyment, and leasing 
which had obtained among the cosharers; the lease in question 
was made without the consent of the other co-sharers, and 
was, as found by the lower Court, not beneficial to them. The 
authorities cited by Mr. Gokuldas to show that a lease by one 
cosharer binds the other cosharers unless it has done substan- 
tial injury to the latter or led to the destruction of the 
property, are inapplicable here, where it is found—and found 
tightly—by the lower Court upon unimpeachable evidence 
that all the cosharers had been letting out the lands jointly 
before this lease by defendants 1 and 6. As to the deduction 
of Rs. 12 from the share of Surbhai and Rs. 40 out of the 
revenue of the Hoonda lands, we concur with the Subordinate 
Judge both in his reasons and conclusion. We cannot interfere 
with the order as to costs made by the Court below in its 
deeree, The plaintiff alone asked for his share by partition. 
The defendants strenuously opposed his right. The case is thus 
= — 





(3) (1903) L, R. 30, I. A, 77. 
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taken out of the rule that where there is a’ general partition, 
the costs of all the parties should come out of the estate. 

In appeal No. 18, by defendant No. 19, he has been held 
rightly liable for mesne profits after suit. 

The decree is confirmed and both the appeals are dismissed 
with costs. ° Decree confirmed. 





Before Sir N. G, Chandavarkar, Kt,, and Mr., Justice Hayward. 


DHARMA BAL PATIL 
uv, 
BALAMIYA HAJIMIYA.* 


Land Revenue Code (Bom, Act V of 1879), Sce. 56, Old Rules 32, 62,63t—Oceu- 
pancy—A ssessment, non-payment of—Forfeiture of occupancy— Occupancy 
given to a stranger under Kabulayal—Restoration of forfeited holdings— 
Collector, powers of. 


Where an occupancy, forfeited under s, 56 of the Bombay Land Revenue 
Code, 1879, for non-payment of asseasment, is thereafter disposed of by 
the Collector as provided for by Rules 32 and 62, to n person who signs a 
Kabulayat in Form B, itis not open to the Collector to subsequently 
order the occupancy to be taken from that person and restore it to the 
occupant before the forfeiture, x 

Rule 63 empowers a Collector to restore n forfeited occupancy to the 
original occupant. When a forfeited occupancy has been disposed of by 
grant toa new tenant, it ceases to be a forfeited occupancy and the- 
rule has no longer any application, 


Surr to recover possession of certain lands. 
The lands in dispute belonged originally to two brothers, 
Ibrahim and Mohidin. They sold it to Amir Balu (the prede- 





*Second Appenl No, 522 of 1909, 
from tihe decision of 8.8. Wagle, 
First Class Subordinate Judge A. P., 
at Thana, in Appeal No, 155 of 1908, 
reversing the decree passed by G. B, 
Laghate, Subordinate Judge of Bhi- 
wwandi, in Civil Suit No. 1 of 1907. 

+The section and the rules run as 
under :— ` 


Section 56. Arrears of land- 
revenue due on 
Land-revenue = agcount of land 


a paramount 


charge on land, by any landholder 


shall be a para- 
mount charge on the holding and 
every part thereof, failure in pay- 
ment of which shall make the ocou- 
pancy or alienated holding, together 
with all rights of the occupant of 


holder over all trees, crops, buildings 
and things attached to the land, or 
permanently fastened to anything 
attached to the land, liable to forfei- 
ture, whereupon the Collector may 
levy all sums in arrear by sale of the 
occupancy or alienated holding, or 
may otherwise dispose of such occu- 
pancy or alienated holding under 
rules or orders made in this behalf 
ander s. 214, and such occupancy or 
alienated holding when disposed of, 
whether by sale as aforesaid, or by 
restoration to the defaulter, or by 
transfer to another person or other- 
wise howsoever, shal], unless ,*the 
Collector otherwise directs, be deem- 
ed to be freed from all tenures, 
rights, incymbrances and equities 
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cessor of the plaintiffs} on the 19th May 1892. The vendors, A. 0. J. 
however, remained in possession and attorned to their vendee. 


1911 
Things went on smoothly till 1901, when they made default cw 
in payment of Government assessment. The lands were, Dxanma 


therefore, forfeited by Government onthe 15th June igor. v. 
On the 21st August 1903, the defendants became registered RAT AIA 

occupants of the lands by passing Kabulayat to Government- 

On the 4th November 1904, the Collector ordered the lands to 

be restored to the original occupant. The defendants having 

refused to deliver up possession, were sed by the plaintiffs 

on the 3rd January 1907. : 
The Subordinate Judge held that the order of 1901 deprived 

the plaintiffs of their right of ownership over the lands; that 

the defendants got an absolute title to the lands; and that it 

was not defeated by the Collector’s order of 1904. He, there- 

fore, dismissed the suit, remarking as follows :— 


Government having legally disposed of the holding by lease in favour of 
the defendants 1and 2, cannot, by a subsequent restoration of the same to 
the,minors, the*plaintiffs, in this case, derogate from the rights created pre- 
viously in favour of the defendants. It may be conceded that the power 
given to the Collector by 8.56 of disposing of a forfeited occupancy under 
8,214 would not exclude his power to take appropriate action under any 
other section of the Land Revenue Code and that it includes the power of 
restoring the forfeited holding to the defaulters. But it has not been shown 
here, under what section of the Code, or under what rule or order under 
8. 214, the Collector has acted in restoring the forfeited holding to the minors 
after it had once been disposed of. The Collector’s power of restoring a 








theretofore created in favour of any 
person other than Government in 
respect of such occupancy or holding. 

Rule 32 (1). In every case in 
which a. lease is not executed 
under the last proceeding Rule 
an . agreement, in the form of 
Appendix D, shall be taken from the 
person who is to become the regis- 
` tered occupant, .and every such 
agreement shal] be endorsed by two 
respectable witnesses and by the 
patel and village-accountant of the 
village in which the land to which 
it relates is situate, to the effect 
prescribed below the said form; and 
the Mamlatdar or Mahalkari who 


takes the said agreement will be:held 


responsible for exercising due care 
in ascertaining the identity of the 
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person signing the same, and their 
fitness to be accepted as occupants 
responsible for the payment of land- 
revenue, notwithstanding that the 
agreements have been duly endorsed 
as hereinbefore required : i 

Provided always that no such agree- 
ment shall be necessary when an 
agreement, in the form of Appendix 
O, is taken under Rule 27. 

Rule 62. If, for any reason, a 
forfeited occupancy is not sold, the 
Collector shall either cause the land 
comprised therein to be entered in 
the records as unoccupied and direct 
that it be dealt with under the rules 
and orders in force relating to land 
of that description, or take steps 
for having it at once lawfully assign- 
ed for any such purpose as is dis- 
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forfeited holding is governed by Rule 63 under s. 214, which is as follows: 
“ It shall be in the discretion of the Collector to restore any forteited hold- 
ing at anytime previous to any sale or other disposal under these rules on 
payments of the arrear in respect of which the forfeiture was incurred, etc.”’ 
Now this rule is clear that the restoration of a forfeited holding can only be 
done atany time previous to sale or other disposal of the same under the rules 
under s. 214. In the present case, the restoration has taken place after the 
forfeited holding has been disposed of .by way of lease presumably under 
rule 65, clause C. Therefore, the restoration upon which the plaintiffs’ pleader 
relies is not legal, and has consequently no effect. The lessee’s title to the occu- 
pancy acquired prior to this restoration must prevail. Section 57 of the 
Land Revenue Code has obviously no application here, for it is not pretended 
that the Collector has purported to act in the present case under this section, 
nor can it be contended with any show of reason, that the first principles of 
Contract law have no operation here, because one of the contracting parties 
here is Government. The Collector as representative of the state landlord, 
having let ont the holding of the defendants, and the defendants having 
accepted the same, cannot be allowed to ignore the lease to the prejudice of 
the defendants by a subsequent disposal of the leased holding in favour of 
another in much the same: way as any other private landlord cannot be 
allowed to do the same either at law or in equity, Therefore, it must be 
held, and I hold in this case, that the possession of the defendants is not 
wrongful, and that plaintiffs are not entitled to recover possession of the 
plaint lands from them. The right of the defendants is superior-to that of 
the plaintiffs, 


On appeal, this decree was reversed by the First Class Subor- 
dinate Judge, A. P., who held that. the plaintiffs were entitled 
to recover the lands by virtue of the Collector’s order of restora- 
tion. His grounds were as follows :— 


Rule 68 of the rules made by Government under the amended Oode also gives 
the Collector the same discretion but restricts it to “any time previous to 
any sale or other disposal under these rules,” But these rules came into force 
from 28th June 1905 (Vide Bombay Government Gazette of 1905, part I, pp. 
757 to 782), They were not in existence when the Collector made hig order of 
restoration on 4th November 1904 (exhibit 65), The agreements (exhibits 10 
and 11) were not granted under these rules, I am of opinion, therefore, that 
Rule 68 of the new rules is inapplicable to the facts of this oase. The only 
rule which applies is 63 of the old rules and that gave to the Collector unre- 
stricted discretion in the matter of restoration, In my opinion, therefore, the 
order of restoration made by the Collector is quite legal and by virtue of it 
the plaintiffs are entitled to recover the lands so restored to them, The 


cribed in s. 38 of the Land Revenue lawfully due by the defaulter, or, on 
Code. security being given to his satisfac- 


Rule 63. It shall be in the discre- 
tion of the Collector to restore any 
forfeited occupancy at any time on 
payment of the arrear in respecs of 
which the forfeiture was incurred 
together with all costs and charges 


tion for the payment of the said 
arrear, costs and charges within a 
reasonable period, 

No forfeited alienated holding 
shall be restored without the prea- 
vious sanction of Government. 
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argument that the Collector having granted the leases to the defendants had 
no power left in him to restore the occupancy to the plaintiffs seems to have 
no force in it. In the first place exhibits 10 and 11 are not leases in the strict 
sense of the word granted by the Collector, They are merely agreements 
executed by the defendants to hold the lands on certain conditions, In the 
next place they are expressly made subject to the rules, and one of the rules 
gave the Collector power to restore the forfeited lands to the original owner 
and this put an end to the agreements, Whether the defendants have or 
have not any remedy for the termination of the agreements in this way is a 
question which does not arise for consideration in thia case, 


The defendants appealed to the High Court. 


N. M. Patvardhan, for the appellants.—We say that the 
Government by forfeiture re-entered of its old estate, and as 
such had absolute power to deal with the forfeited property. 
In exercise of that power, the Collector leased out the lands 
to the appellants by two separate leases, i. e. he created in the 
appellants the right to enjoy the land perpetually subject toa 
certain payment of assessment. It isnot shown, nor is it 
alleged, that the appellantshave made any default, or that the. 
lands have been taken back from them for any other fault of 
theirs. We say that the leases were in fact a contract made 
with the appellants, which it is not open to the Collector to 
break. The moment the forfeited holding is disposed of in any 
way, it ceases to be so. ; 


W. B. Pradhan, for the respondent.—The lands after their 


forfeiture are given to the appellants not by a lease but by 


anagreement. The Land Revenue Code makes a distinction 
between an “agreement” and a “lease.” (vide Rules 32, 77 
and heading of Appendix B); so there was no transfer of a 
tight to enjoy any immovable property, but the appellants got 
only such rights as the agreement gave to them. The agree- 
ment gives them the lands “in perpetuity (subject to the 
Rules and Provisions of the Land Revenue Code ),” that is to 
say, the words "in perpetuity” have been qualified by the 
subsequent words. The forfeiture as well as the restoration 
to us are under the old Land Revenue Code and it is that law 
which ought to be referred to, to see whether the Collector had 
not the power to restore the lands to us by cancelling the 
agreement with the appellants. Rule 63 framed under s. 214 
under that Code empowered the Collector to restore the for- 
feited holding " at any time,” which means the Collector, being 
the’owner after forfeiture, could take away -the lands at any 
time he liked and that is exactly what he has done in this 
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case. The decided cases also make a distinction when a 
forfeiture is followed by a sale and when itis followed by a 
disposal otherwise than by a sale: See Marayan v, Par- 
shotam (1); Ganparshibai v. Timmaya(2); Amolak Banechand 
v. Dhondi(3). In the latter case, the previous rights are not 
altogether abolished; but the fact remains that a forfeited 
holding remains as a forfeited holding, in whatever manner 
it may be disposed of: see Amolak Banechand v. Dhondi(s). 

Now the old r. 63 is amended under the present Code and 
appears as r. 68. By the amendment, the Collector’s power 
of resumption is restricted to “ any time previous to any sale 
or other disposal ofthe provisions”. But this very amendment 
if it has any bearing to the present caseat all it is this that the 
Collector enjoyed this power unrestrictedly under the old 
Code, which is exactly our contention. The lands are valu- 
able,while the default is for a paltry amount made by a tenant 
who was bound to pay itand during our minority; while the 
lands are given to the appellants without any payment. 


CHANDAVARKAR J.—The facts are that an occupancy was first 
declared forfeited under s. 56 of the Bombay Land Revenue Code, 
and thereafter it was disposed of by the Collector.as provided 
for by Nos. 32 and 62 of the Rules made under s. 214 of that 
Code. It was disposed of by giving it into the occupation of the 
defendant, who signed a “‘Kabulayat,” in Form B appended to 
the Rules. Some years after that, the Collector ordered the 
same occupancy to be taken from the defendant and given to 
the plaintiff, who had been the occupant before the forfeiture. 
The only question before us is, whether the Collector had 
power todo this. His proceedings are supported in argument by 
reliance on Rule No. 63. Therefore, the questionis whether that 
rule empowers a Collector to dosucha thing. Agreeing with the 
first Court and differing from the appeal Court we hold that 
it does not. Rule 63 empowers a Collector to restore a 
forfeited occupancy to the original occupant. But whena 
forfeited occupancy has been disposed of by grant to a new 
occupant, it ceases to be a forfeited occupancy and Rule 63 
no longer has any application. That rule states the law or 
a part of the law applicable to lands which are forfeited occu- 
pancies; not the law applicable to those lands which having 
once been forfeited occupancies have, by disposal according 
to the Rules, become something different. 


(1) (1896) I, L. R 22 Bom 389. (3) (1906) 8 Bom. L. R. $61, 
(2) (1899) I. L, R, 24 Bom, 34, 
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We allow this appeal, reverse the decree of the lower appel- A. 0. J. 
late Court, and restore that of the Court of first instance, with 1911 
costs both of this appeal and of the appeal to the lower ~~ 
appellate Court on the respondent. Drar 





Decree reversed. &e. 
* Before Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Batchelor. 
KASSUM GOOLAM HUSSEIN VAZIR 91 
v August's, 


DAYABHAI AMARSI.* 


Civil Procedure Code ( Act V of 1908), O, XXI, r. 16—Decres—Assignment of 
decree—Ewecution of deoree—Notica to judgment-debtor—A tachment issued 
before hearing judgment-debtor’s objections —Illegality—Irregularity— 
Practice—Civil Procedure Coda (Act V of 1908), Sees.99, 151. 


The assignee of a decree applied to the Court, under O. XXI, 7.716 of 
the Civil Brocedure Code of 1908, for notices to the transferor and the 
judgment-debtor, on the 18th June 1910, He applied at the same time for 
attachment by seizure of the goods of the judgment-debtor in his shop. 
On the same day notices were issued by the Court and also a warrant of 
attachment, Before any objection had been heard on the part of the 
judgment-debtor the property was attached in his shop by seizure on the 
20th June 1910. The objections were heard on the 26th June and on the 
6th August 1910 the Court held that the assignee was entitled to execution 
of the decree against the judgment-debtor. The lower Courts held that 
the procedure adopted was a mere irregularity and the proceedings in 
attachment should not be set aside : 

Held, that the procedure adopted was unlawful and not merely irre- 
gular, inasmuch as the objections of the judgment-debtor had not been 
heard before the attachment, which was a step in the execution proceed- 
ings, had been ordered. 


PROCEEDINGS in execution. 

The decree under execution was obtained by one Bhanji 
Ravji Khoja against Kassum Goolam Husein Vazir on the 
11th August 1905. The decree was assigned by Bhanji to 
Dayabhai Amarsi. 

On the trth June rg1o, the assignee applied to execute 
the decree praying for the recovery of Rs. 1167-8-o personally 





*Second Appeal No. 1840f 1911, passed by B. S. Wagle, First Class 
from the decision of O, E. Palmer, Subordinate Judge at Thana, in 
District Judge of Thana, in appeal § Darkhast No. 91 of 1910. 

No. 284 of 1910, confirming the order 
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from the defendant and by attachment and sale of his ( the 
defendant’s ) moveable property. Notice was ordered by the 
Court to issue to the judgment-debtor as provided by O. XXI, 
r. 16 of the Civil Procedure Code of 1908. On the same day, 
the assignee also applied for attachment of the property and 
he put in an affidavit that the defendant was about to close 
his shop and run away from Bandora, and he ‘prayed that the 
attachment should be issued at the same time as the notice. 
That application also was granted. 

The defendant’s property was attached on the 2zoth June 
1910. On the day following, the defendant made an appli- 
cation stating that the attachment was illegal and should be 
set aside. This was set down for hearing on the 25th June 
1gto. Witnesses were examined at intervals. On the 6th 
August 1910, the Subordinate Judge found that there were 
not sufficient grounds for applying, as the assignee did, for an 
immediate attachment ; but after going into the merits of the 
objections urged by the defendant he overruled them and 
ordered execution to issue and directed the attached property 
to be sold. He held that as the attachment had already been 
made, a fresh one need not be made. 

The defendant appealed against the order. The District 
Judge upheld the order on the following grounds: 

There can, I think, be no doubt that appellant has been badly treated, 
Under the law he was entitled to have notices served on him before other 
steps were taken to excute the decree, But what actually happened was that 
the orders attaching his property and issuing notices on him were passed 
on the same day and he was consequently given no opportunity to satisfy 
the decree by raising money in some way that would not affect his 
business nor injure hisoredit, As the lower Court has found that there were 
not sufficient grounds for applying for an immediate attachment I do not see 
why respondent should be allowed to reap the benefit of his wrong action at 
the expense only of the costs of the attuchment. On the other hand though 
respondent applied to bave the attachment made it was the lower Court that 
dirocted that it should be made and was, therefore, directly responsible, It is 
not clear to me that appellant will gain anything by the setting aside of the 
attachment at this stage as all the harm has been done, Section 151, Civil 
Procedure Code, is cited to show that the lower‘Court had authority to mako 
the attachment when it did. 

As the notices required by Ordor 21, Rule 16 and Order 21, Rulo 22 were is 
sued and after the attachment has been made no further steps were ordered 
to be taken till appellant had been heard, I ain not prepared to hold that the 
order eventually passed was wrong or must be set aside because of the ini- 
tial irregulurity, if there was one, in making an attachment after judgment, 


The defendant preferred this second appeal to the High Court 
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Manubhai Nanabhai, for the appellant.—The Court ought 
not to have issued the attachment before hearing our objec- 
tions. The terms of Order XXI, r. 16 of the Civil Procedure 
` Code, 1908, are clear. Its provisions are obligatory. Non-com. 
pliance with them is not a mere irregularity, which can be 
cured by s. 99, Civil Procedure Code, 1908: Gulzari Lal v. 
Daya Rami), Nor can s. 1g1 of the Code enable the Court to 
go against the express provisions of O. XXI, r. 16. The rulings, 
under s. 248 of the Code of 1882, (i. e., before the amendment 
introduced by O. XXI,r. 22 of the present Code) where similar 
language had been used, show that proceedings, in violation 
of the provisions of that section, were held to be illegal. 


H. C. Coyaji, with V. G. Deshpande, for the respondent.—The 
notice had been issued, and the objections on the merits have 
been heard and overruled. The appellant has not, therefore, been 
prejudiced. The matter was urgent, and the Court must have 
some power to attach the judgment-debtor’s property, if he is 
about to abscond. Refers to s. 151 of the Code of Civil Proce- 
dure, 1908. Merely attaching the property does not amount 
to execution of the decree as contemplated by O. XXI, r. 16. 
Refers to O. XXI, r. 24. 


Scott C. J.—In this case a darkhast for execution was applied 
for by the assignee of the decree. 

Rule 16 of Order XXI provides that where a decree is trans- 
ferred by assignment the transferee may apply for execution 
of the decree and the decree may be executed as if the appli 
cation had been made by the decree-holder subject to this 
proviso that where the decree has been transferred by assign. 
ment, notice of the application for execution shall be given 
to the transferor and the judgment-debtor, and the decree 
shall not be executed until the Court has heard their objec- 
tions, if any, to its execution. 

Being aware of the provisions of that Rule the transferee 
applied on the 18th of June rgio for notices to the transferor 
and the judgment-debtor. He applied at the same time for 
attachment by seizure of the goods of the judgment-debtor in 
his shop. On the same day notices were issued by the Court 
and also a warrant of attachment. Before any objection had 
been heard on the part of the judgment-debtor the property 
was attached in his shop by seizure by the sheriff’s officer 
onthe zoth of June 1910. 


(1) (1886) I. L. R, 9 All. 46, 
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Then on the a2ist of June an application was made by the 
judgment-debtor to the Court and an order was made that the 
bailiff should not remove the property until after the objec- 
tions had been heard. 

The hearing of the objections commenced on the 26th of 
June and the hearing was concluded on the 6th of August. The 
Court then held that the plaintiff was entitled to execution 
of the decree against the judgment-debtor. Thus, it appears 
that the property of the judgment-debtor had been attached in 
execution fora month and a half before his objections had 
been finally heard. The attachment was effected in the 
manner most prejudicial to the reputation of the defendant by 
the open seizure of the goods in his shop. It has been held, 
however, by the lower Courts that although the provisions of 
the Code have been violated to the great prejudice of the 
defendant, itis a mere irregularity and the proceedings in 
attachment should not be set aside. We cannot agree in this 
view. The legislature has provided in express terms that the 
decree shall not be executed until the objections have been 
heard. One of the modes provided by the Code for execution 
of decrees is by attachment and sale of the property. The 
execution of the decree had commenced by the attachment. 
We think that this was unlawful and not merely 
irregular as the objections of the judgment-debtor had not been 
heard. 

We, therefore, set aside the order of the lower appellate 
Court and dismiss the darkhast with costs throughout upon 
the decree-holder. 


Order reversed. 
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Before Sir N. G. Chandavarkar, Kt., and Aly, Justice Hayward, 


KHUSHALCHAND: PREMRAJ MARWADI 


1911 
v. 
NANDRAM SAHEBRAM MARWADI.* Tia 8. 


Civil Procedure Code (Act XIV of 1882), Secs. 276, 295, 320, 325A—Decree— 
Execution—Attachment—Orde? for sale—Execulion procecdings transferred 
to Collector—Disposal of darkhast by Mamlatlar—Mamlatdar, agent of 
Collector—Certifying adjustment of a decree—Another decree—dAtiachment 
under the second decree— Execution of second deeres transferred to Collector 
—Claim of decree-holder under the first decree satisfied—Collector asked to 
dispose of the darkhast—Private alienation by the judgment~debtor—Vali- 
dity of —Claims enforceable under the attachment—Claim for rateable dir- 
tribution of other decrees—The English Bills of Sale slot of 1878, Sec. 8, 


The plaintiff having obtained a money decree against one B, got certain 
property belonging to B attached in execution of the decree. The exe- 
cution was thereafter transferred to the Collector under s, 320 of the 
Civil Procedure Code of 1882.While the execution proceedings were pend- 
ing before the Collector, the plaintiff obtained another money decree in 
another sujt against B and in execution of it the same property was 
again attached, The proceedings under the latter decree were also 
transferred by the Civil Court to the Collector as the latter was seized 
of the property of B in execution of the first decree. While the Collector 
was in management of B’s property and taking steps for the execution 
of the first decree the plaintiff informed the Mamlatdar who was carrying 
on the execution work on behalf of the Collector, that as B had satisfied 
the decree the necessity for sale had disappeared and that the darkhast 
should be disposed of. This wasdone on the 21st May 1904, when the 
Mamlatdar made the following endorsement on the plaintiff’s application: 
“ Ag the darkhast has been disposed of the papers are sent that they may 
go to the Court,” On the 8th June, the Collector formally forwarded 
the papers to the Court, where they were received on the 16th June 1904. 
In the meantime, that is, on the 31st May 1904, B executed a deed of sale 
of the property to the defendant in consideration of the latter’s satisfying 
the plaintiff’s first decree and other debts of B. The plaintiff obtained a 
third decree against B, in execution of which the property was sold 
through the Civil Court in March 1905 and was purchased by the plaintiff 
himself at the Cert sale, He then sued fora declaration that the pro- 

-perty in the hands of the defendant was liable to be attached and sold in 
execution of his second decree which remained unsatisfied. It was 
contended (1) that thedeed relied on by the defendant was invalid having 
regard to the provisions of s, 325. A ofthe Code the sale having been made 
before the 16th of June 1904, until which date the Collector was in eye 
of law capable of exercising any of the powers conferred on him by the 

*Second Appeal No. 5o1 of 1910, passed by V. D. Joglekar, Subor- 
frpm the decision of B. C. Kennedy, dinate Judge at Pimpalgaon, in Suit 
District Judge of Nasik, in appeal No, 248 of 1908. 
No. 202 of 1909, reversing the decree 
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Code; (2) that the Collector was nol warranted in acting upon the plaintiff’s 
admission that the decree had been satisfied, because the satisfaction was 
one made out of Court and not having been certified to the Court, it could 
not be recognised as a payment of the decree under 8.258; (3) that the sale. 
in question was illegal and void under s, 276 by reason of the circumstance ' 
that the Civil Court had not received papers from the Collector until 
the 16th of June 1904 and that the property had been attached by the 
Civil Courtin execution of the second decree and the execution under 
that decree transferred to the Collector. 

Held, (1) that the salein question was not void under s,325 A, for 
88. 322 to 325 presuppqged a decree which had to be satisfied and which 
was, therefore, capable of execution. That could not be said of a decree 
which its holder by his declaration to the Collector or his agent the 
Mamlatdar acknowledged to have been satisfied. 

(2) That the notion of the Collector on the 8th June 1904 in forwarding 
the papers to the Civil Court related back to the date on which the 
Mamlatdar ns the Collector’s agent had, on the plaintiff’s application, 
passed his ordor disposing of the darkhast, i, e., 219 May 1904. 

(3) That the intimation to the Collector, who was in charge of the 
execntion, amounted to a due certifying of the adjustment of the decree 
which satisfied the conditions of s. 258. 

Muhammad Said Khan v, Payag Sahu (1), followed. 

(4) That s. 276did not apply, since though the attachment had existed 
at the date of the sale and was never formally raised, the darkhast 
claim having been satisfied was no longer enforceable under it, 

Held, further that the second attachment itself was illegal under the 
provisions of the last portion of the first paragraph of s. 325A, and it 
could not affect the private sale to the defendant by B; and that the 
gale was not illegal and void under s, 276, there boing no claim enforceable 
under such an attachment. f 

Held, also that the sale could not beinvalidated even under the combined 
effect of ss. 276 and 295 read together, The moment the attachment of 
the plaintiff came to an end by reason of the satisfaction of his firstdecree 
sent to the Collector for execution, all claims enforceable under the 
attachment ceased to be enforceable under it. A claim under another decree 
cognisable only under 8, 295 ceased to be operative for the purposes of 
a8, 276 and 295, the same being dependent upon the continuance of the 
said attachment. 

Sorabji v. Govind (2), distinguished. 

Umesh Chunder v. Raj Bullubh(3), Gobind Singh v, Zalim Singh (4), and 
Kunhi Moossa v. Maki (5), followed. : 

When a decree-holder intimates to the Collector that his decree has 
been satisfied and that the necessity for its execution by the Collector 
has ceased to exist, the Collector’s powers under ss, 322 to 325 of the 
Civil Procedure’ Code of 1882 also cease, because the very foundation of 
them, consisting in the fact of a decree which is alive and capable of 
execution, has disappeared. 





(1) (1894) I. L. R, 16 All, 228 (4) (1883) I. L. B. 6 All. 33. ° 
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The provisions of s, 276 of the Code make the private alienation void, A, 0. J, 


not absolutely but only “as against all claims enforceable under the 
attachment,” referred to in it, Where the execution proceedings in the 
course and for the purpose of which the attachment was made, have 
come to an end on account of satisfaction of the decree by the judgment- 
debtor, and in consequence the decreeis no longer alive, the attachment 
also ceasos and there is no longer any claim ‘enforceable’ under the attach- 
ment to make the private alienation effected by the judgment-debtor 
during tho attachment void. The person for whoso protection s, 276 was 
primarily intended had had his claim in that evont satished otherwise 
than by attachment. As to any claim under another decree, cognizable 
under s. 295, that would be dependent on the contfnuance of the said attach- 
ment. Where that attachment itself was swept away, (as by the disposal 
of the darkhast by the Collector) all other claims cognizable under it 
ceased to be operative for the purposes of s8. 276 and 295. The only bar 
in the way of the private alienation was removed as if it never existed 
in law; and the question as to private alienation during attachment 
became reduced to one between the judgment-debtor and his alienee, 


SUIT to recover possession of property. 

The property in dispute belonged originally to one Bapu 
Sakharam. _ 

In 1900, Nandram Sahebram (the plaintiff) sued Bapu (suit 
No. 614 of 1900) and obtained a money-decree against him. 
An application (No. 1280 of 1900) was made to execute the 
decree. The Court attached the property in dispute and 
ordered it to be sold. The execution proceedings were there- 
upon transferred to the Collector under s. 320 of the Civil 
Procedure Code of 1882. 

In 1901, the plaintiff brought another suit (No. 634 of 1901) 
against Bapu; and obtained a money-decree against him, On 
the 23rd December 1902, the plaintiff applied to execute this 
decree (darkhast No. 2439 of 1902). The Court again attached 

‘the property and transferred the execution proceedings to the 
Collector, on the 23rd February 1903. 

While the Collector was thus in management of the property, 
the plaintiff informed him through the Mamlatdar, on the 
21st May 1904, that his claim (being the claim on the first 
decree) was satisfied, and that the darkhast should, therefore, 
be disposed of. The Mamlatdar made on the same day the 
following endorsement: " As the darkkast has been disposed 
of, the papers are sent that they may goto the Court.” The 
papers were returned to the Court by the Collector on the 8th 
June 1904, and the Court received them on the 16th June 1904, 

In the meantime, on the 31st May 1904 (i. e. ten days after 
the disposaf of the darkhast by the Mamlatdar) Bapu Sakharam 
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A. ©. J. executed a deed of sale of the property to Khushalchand (the 
1911 defendant) in consideration of the moneys which the defen- 
—~ dant had advanced for the satisfaction of the plaintiff’s first 

Kuosa decree and for payment of other debts of Bapu. 

CHAND About this time, the plaintiff instituted a third suit against 

rasan Bapu and obtained a decree against him. On the 16th June 
ee 1904, the plaintiff applied to execute the decree ( application 

No. 1439 of 1904). The property was again attached; and was 
this time sold by the Civil Court. At the auction-sale the 
plaintiff purchased the property in March 1905. On the 27th 
of the same month, the darkhast was disposed of. 

In January 1906, the plaintiffs second darkhast (No. 2439 
of 1902) was disposed of by the plaintiff’s reporting that 
Bapu’s interest was sold under the third darkhast. 

In 1907, the plaintiff applied for the second time (darkhast 
No. 11 of 1907) to execute the decree in his second Suit No. 
624 of 1901. The property was once more attached; but the 
attachment was raised at the defendant’s instance on the 22nd 
June 1907. : 

On the 22nd June 1908, the plaintiff filed the present suit 
fora declaration that the property was liable to be attached 
and sold in execution of his decree in the second suit and that 
the sale to the defendant was void. 

The Subordinate Judge dismissed the plaintiffs suit, remark- 
ing as follows: 

“There was no legal attachment of tho interest of Bapu in the lands in 
question on the 31st May 1904 when the sale-deed was executed. And the 
Collector had ceased to deal with the property for the satisfaction of the debt 
in suit 614 of 1910.” 

On appeal this decree was reversed by the District Judge, 
who awarded the plaintiff’s claim on the following grounds :— 

“Tn the present case no provision was made by the Collector for the satisfac. 
tion of the decree which formed the basis of 2439 of 1902, It was not there- 
fore illegal to attach the property under it. The second attachment was there- 
fore valid and actually subsisting at the time of the sale by the judgment- 
debtor to the defendant..........eeceree Tho balance of authority seems to lie in 
favour of the opinion that all claims enforceable under the attachment (under 
s. 276 of the Code of 1882) mean all claims created by the decree in execution 
of which attachment was obtained and that therefore alienation during attach- 
ment is void against the decree holder even if the actual attachment existing 
at the time of the alienation does not eventunte into a sale, but is raised.” 


The defendant appealed to the High Court. 


Nadkarni, with P. P. Khare and D. C. Virkar, for the 
appellant.—I submit that the neither of the two attachments 
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can avail the plaintiff in law so as to defeat the sale in favour 
of the defendant. The first judgment-debt was wiped out on 
the 21st May 1904 and the sale to the defendant was made 
ten days afterwards, i. e., on 31st May 1904. The judgment-debt 
being wiped out, there was no "claim enforceable under the 
attachment” within the meaning of s. 276 of the Civil Proce- 
dure Code of 1882. A fértiori the attachment fell to the 
ground and the bar to private alienation was removed. Al- 
though the Collector formally transmitted the proceedings 
to the Civil Court on the 8th of June r904 and that 
Court received the same on the 16th of June 1904, 
the Collector’s action related back to the date on which the 
darkhast was disposed of by the Mamlatdar on the application 
of the plaintiff himself. The Mamlatdar is the agent of 
the Collector and notice to Mamlatdar is notice to the 
Collector. The first decree became extinct in law on the aist 
of May 1904. See Umesh Chunder Roy v. Raj Bullubh Sen C); 
Anund Loll Doss v.Jullodhur Shaw (2), Abdul Rashid v. Gappo 
Lal (3); Gopind Singh v. Zalim Singh (4); Kunht Moossa v. 
Makki ($). The plaintiff is estopped by his own conduct which 
shows that theattachment was swept away at his own instance. 
Moreover his judgment-debt was satisfied out of the moneys 
which the defendant paid to the judgment-debtor as considera- 
tion for the sale. Nor can-the plaintiff rely on s. 325 A 
which says that so long as the Collector can exercise any of 
the powers conferred on him by the preceding sections the judg- 
ment-debtor cannot alienate except with the written permis- 
sion of the Collector. The Collector’s powers under ss. 322- 
325 pre-suppose a decree which is alive and capable or exe- 
cution. By no stretch of imagination it can be argued that 
the Collector could exercise the powers in spite of the fact 
that the judgment-debt was wiped out. It has been held that 
payment to a bailiff wipes out a judgment-debt and the sale 
subsequent is not contrary to attachment as there is no claim 
enforceable under the attachment. 

The second attachment in execution of another decree of 
the plaintiff was void. That was made by the Civil Court 
while the proceedings in execution of the first decree were 
pending before the Collector. Section 325 Ais imperative and 
el. (1) provides ‘Nor shall any Civil Court issue any pro- 
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cess against such property or part in execution of a decree 
for the payment of money.” The plaintiff misconceived his 
remedy. When a decree is once transferred to the Collector, 
the procedure laid down by ss. 322 and 323 ought to bestrictly 
followed, for the satisfaction of any other judgment-debt. The 
Collector was not called upon by the plaintiff to take action 
under s. 322A. No statement was drawn up by the Collector 
specifying the amount to be recovered in execution of other 
decrees: see s. 322B. The case is untouched by second para. 
of s. 325 A. The segond darkhast could not be referred to the 
Collector under s. 320 as the previous darkhast was existing. 
If the second attachment by the Civil Court was void, the 
subsequent order of the transfer of the execution proceedings 
to the Collector was void. That the legislature intended that 
certain legal consequence should follow when once the execu- 
tion is transferred to the Collector, different from those when 
the execution is undertaken by the Civil Court itself, is clear 
from the procedure laid down in ss, 322-325. See Murari Das 
V. The Collector of Ghazipur (1), which rules that the application 
to be placed on the list of creditors ought to be made to the 
Collector and not to the District Judge. The plaintiff was 
negligent in allowing his second judgment-debt unsatisfied. 


Coyajt, with N. M. Samarth, for the respondent.—The exe- 
cution was transferred to the Collector and the proceedings 
retransmitted by the Collector on the 8th of June 1904. The 
Collector is the head executing officer. The final and fini- 


_ shing touch is given by him. The Mamlatdar may be the 


agent for conducting the proceedings but the person invested 
with the supreme authority is the Collector himself. The 
fact remains, that though necessity for attachment ceased 
to exist on 21st May 1904 by the satisfaction of the judgment, 
debt the attachment continued as the proceedings were on 
the file of the Collector till the 8th of June 1904. The 
defendant can say at the most that the first decree was 
adjusted. But the adjustment was not certified to the Civil 
Court as provided for by s. 258. Estoppel does not arise as 
the plaintiff never represented to the defendant that the sale 
to him would be binding on the plaintiff. Under s. 325 A the 
sale to the defendant was void, for until the final action of 
retransmitting the proceedings to the Civil Court is taken, the 
Collector does not become functus officio. He can exercise 


Can S, 
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any of the powers conferred on him by ss. 322-324. At any 
rate he is seized of the case. Similarly, the sale is void under 
s. 276 as the civil Court did not receive papers till the 16th 
of June 1904. 

The second judgment-debt has remained unsatisfied until 
now. The plaintiff took active steps for the satisfaction of 
the same. A liberal construction ought to be placed upon the 
action taken by the plaintiff. It may be that the attachment 
by the Civil Court was not in accordance with law but the 
transfer to the Collector wasa notice to the Collector of the 
existence of the second judgment-debt. If the Collector took 
no action the plaintiff ought not to suffer. I rely on ss. 276 
and 295 read together. Ifthe decree had not been sent to 
the Collector, the existence of the other judgment-debt would 
have beena bar inthe way of the defendant. The case is 
closely similar to Soradji v. Govind (1). A claim enforceable 
under the attachment within the meaning of s. 276 includes a 
claim for rateable distribution under s. 295. That was the 
view of the Bombay High Court though the view taken by 
all the other High Courts was different and the legislature has 
adopted the Bombay view. See ‘Explanation to s. 54, of the 
new Civil Procedure Code, 1908. 


Nadkarni, in reply.—The Collector always acts through his 
subordinates. The latter are deemed to act judicially. See 
s. 320, para. 5. Under the rules of the Revenue Court, the 
Mamlatdar is invested with the execution transferred to the 
Collector. See also s. 320, paras. 2, 3 and 4 which indicate 

at the Mamlatdar being the gazetted subordinate of the 

ollector is the agent of the Collector. The Collector acts 
hrough him. The endorsement by the Mamlatdar on the 
1st May 1904 must be deemed to be the act of the Collect- 
tr. As regards certifying of the adjustment I submit 
hat the decree was in the first instance adjusted in Court 
nd not out of Court and s. 258 does not apply. But assuming 
hat s. 258 governs the case, intimation to the Mamlatdar was 
intimation to the Collector, and that intimation to the Collector 
was intimation to the Civil Court: see Muhammad Said Khan 
v. Payag Sahu(2). Section 258 speaks of the “Court whose duty 
it is to execute the decree”, such a Court includes the Collector. 
Again neither s. 295 nor the principle in Soradji v. Govind (8) 
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A. ©. J. can assist the plaintiff. The peculiar feature ofthe present case 
1911 isthat that execution in respect of the first judgment-debt was 
“~~ transferred to the Collector. As soon as the decree sent to the 

Kuussar- Collector was satisfied, there was no claim enforceable under 

CHAND the attachment. The second judgment-debt was never put for- 

N as rr ward before the Collector. Possibly it was suppressed. The 

AT sale to the defendant was registered and the plaintiff in spite 
of that purchased subsequently the same property putting 
up a third darkhast. That shows the mala fides of the plaintiff. 
The attachment wag swept away on the 21st of May 1904 by 
the action of the plaintiff himself. See Rule 15 under s. 320 
at p. 52 of the High Court Rules. When execution has been 
completed as far as possible the Collector shall retransmit 
the papers together with execution proceedings to the Court. 
See Lalu Trikam vy. Bhavla Mithia ©). 


Cur. adv. vult. 


CHANDAVARKAR J.—The question of law arising on this 
second appeal depends on a few facts, which are not in dispute 
and may be shortly stated, so far as material. 

The plaintiff, who is respondent, having, in darkhast No. 
1280 of 1900 in suit No. 614 of 1900, attached the property 
in dispute in execution of his money decree against his judg- 
ment-debtor, Bapu Sakharam, the Court ordered the property 
to be sold, and under s. 320 of the Code of Civil Procedure 
(Act XIV of 1882), then in force, transferred the execution to 
the Collector. 

While the Collector was in management accordingly, the 
plaintiff, on the 21st of May 1904, informed the Mamlatdar, 
who was carrying on the execution work on behalf of the 
Collector, that, as his judgment-debtor had satisfied the 
decree, the necessity for sale had disappeared, and that the 
darkhast “should be disposed of.” The Mamlatdar submitted 
the record and proceedings of the darkhast to the Collector on 
the same day with the following endorsement: “As the 
darkhasi has been disposed of, the papers are sent that they 
may goto the Court.” On the 8th of June, the Collector 
forwarded the papers accordingly to the Court, and the latter 
received them on the 16th of June. : 

In the meantime, that is, on the 31st of May 1904, the 
plaintiffs judgment-debtor, Bapu Sakharam, executed a deep 
of sale of the property to the defendant, in consideration of. 


(1) (1887) I L. R, 12 Bom. 478, 
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the moneys which the defendant had advanced for the satis- 
faction of the plaintiff’s decreein the darkhast above men- 
tioned, and also for payment of other debts of the said 
judgment-debtor. 

The question is, whether this deed is valid, having regard to 
the provisions of s. 325A „of the Code of Civil Procedure 
(Act XIV of 1882). 

The first limb of the first paragraph of that section provided 
as follows :—" So long as the Collector can exercise or perform 
in respect of the judgment-debtor’s immoveable property, or 
any part thereof, any of the powers or duties conferred or 
imposed on him by ss. 322 to 325 (both inclusive), the 
judgment-debtor or his representative in interest shall be 
incompetent to mortgage, charge, lease, or alienate such 
_ property or part, except with the written permission of the 
Collector.” 

It is contended for the plaintiff (respondent) that, as the 
Collector was in management of the property in dispute on 
the date of the sale to the defendant, and could then have 
exercised the powers under ss. 322 to 325, the plaintiffs 
judgment-debtor was incompetent to sell and that the 
sale to the defendant is in consequence illegal and 
void. The answer to that is that ss. 322 to 325 
presuppose a decree which has to be satisfied and 
which is, therefore, capable of execution. That cannot 
be said of a decree, which its holder by his declaration to the 
Collector acknowledges to have been satisfied. The acknow- 
ledgment here was made no doubt to the Mamlatdar ; but he 
was the Collector’s agent, and notice to him was notice to 
the Collector. As a matter of fact, the Mamlatdar accepted 
the admission and acted upon it by disposing of the darkhast 
in the manner requested by the plaintiff, and the Collector 
upheld the Mamlatdar’s action. True,it was upheld by the 
Collector’after the date of the sale to the defendant, but in 
law that action of the Collector related back to the date on 
which the Mamlatdar, as the Collector’s agent, had passed his 
order disposing of the darkhast. 

When a decree-holder intimates tothe Collector that his 
decree has been satisfied, and that the necessity for its execution 
by the Collector has ceased to exist, the Collector’s powers 
under ss. 322 to 325 also cease; because the very foundation ot 
them, consisting in the fact of a decree which is alive and 
capable of execution, has disappeared. 
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A. 0. J. But it was said that the Collector was not warranted in 
1911 acting upon the plaintiff’s admission that the decree had been 
~~ satisfied, because the satisfaction was one made out of Court 

Kusuat- and, not having been certified to the Court, it could not be 

CHAND recognised as a payment of the decree under s. 258 of the Code. 
his But the intimation to the Collector, who was in charge of the 

NANvDRAM ; eos es : : 

— execution, amounted to a due certifying, which satisfied the 

Neal mis conditions of s.. 258: Muhammad Said Khan v. Payag 
— Sahul). Our conclusions are confirmed by reference to Rule 

15 of the rules undef s. 320 of the Code printed at page 52 of 
the High Court Civil Circulars, which provides that when 
execution has been as far as possible completed, the Collector 
shall re-transmit the papers together with the execution pro- 
ceedings to the Court. 

Then it was urged against the sale by the judgment-debtor, 
Bapu Sakharam, to the defendant, that it was illegal and void 
under s. 276 of the Code of 1882, because the property was on 
the date of the sale under attachmentin the plaintiff’s darkhast 
ultimately disposed of by the Collector on the strength of the 
plaintif’s application that it should be returned to the Court 
as “ disposed of” in consequence of the satisfaction of the 
decree. But though the attachment had existed then, and 
does not appear to have ever been formally raised, the darkhast 
claim having been satisfied was no longer enforceable under it. 

Consequently the sale to the defendant remained unaffected, 
so far as it concerned that darkAast claim. 

The question, then, is whether a separate darkhast (No. 2439 
of 1902), presented on the 13th of December 1902 by the 
plaintiff for the execution of another money decree against the 
same judgment-debtor obtained in Suit No. 634 of rgor, 
rendered the sale illegal and void under s.325A. This separate 
darkhast was also transferred by the Court to the Collector 
for execution, after an order for attachment of the property 
because the latter had already been seized of the property 
under s. 320. The attachment in execution of this decree, 
existing in fact on the date of the private sale to the defendant 
by the judgment-debtor, is relied upon by the learned pleader 
for the plaintiff (respondent before us) as rendering the sale in 
question illegal and void. The learned District Judge has 
taken the same view, and in support of it he refers to the 2nd 
paragraph of s.325 A. But he has overlooked the 2nd limb 
of the first paragraph of the section, which provides: ‘Nor 
_ (1) (1894) I. L. R. 16 All. 228. _— 
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shall any Civil Court issue any process against such property 
or part in execution of a decree {for money.” This second 
attachment was on that account illegal and could not 
affect the private sale to the defendant by the 
plaintiff’s judgment-debtor. Further, the Collector does not 
appear to have taken any action under s. 323 and, therefore, 
the case is untouched by the 2nd paragraph of s. 325A. This 
separate darkhast in fact never was and never could have been 
referred to the Collector under s. 320 by reason of the existing 
reference of the previous darkhast anœ hence was wholly 
unaffected by the provisions of s. 325 A of the Code. 

The question remains, whether the sale by the judgment- 
debtor, Bapu Sakharam, to the defendant, was illegal and 
void under s, 276 of the Code (Act XIV of 1882) by reason of 
this separate darkhast. It might be argued that it was, because, 
though theclaim under this separate darkhast could not 
legally be enforced by transfer to the Collector, it was still a 
claim enforceable under s. 276 read with s. 295 of the Code, as 
held in the. case of Sorabji v. Govind@) and confirmed by 
the explanation added to s. 64 of the new Code (Act 
V of 1908). 

But this argument is not supported by the language of s. 276 
and the authorities with reference to its proper construction 
and effect. The provisions of that section make the private 
alienation void, not absolutely, but only “as against all claims 
enforceable under the attachment” referred to init. Where 
the execution proceedings, in the course and for the purpose 
of which the attachment was made, have come to an end on 
account of satisfaction of the decree by the judgment-debtor, 
and in consequence the decree is no longer alive, the attach- 
` ment also ceases, and there is no longer any claim “enforceable” 
under the attachment to make the private alienation effected 
by the judgment-debtor during the attachment void. The 
person for whose protection s. 276 was primarily intended 
has had his claim in that event satisfied otherwise than by the 
attachment. As to any claim under another decree, cognisable 
under s. 295, that had been dependent on the continuance of 
the said attachment. When that attachment was swept 
away, all other claims cognisable under it ceased to be opera- 
tive for the purposes of ss. 276 and 295. The moment the 
decree sent to the Collector was satisfied, everything depen- 
deht on it ,(in virtue of ss. 322 to 325 A) ceased to have legal 
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effect and there was no claim left which was enforceable under 
the attachment. All obstruction to the legal validity of the 
private alienation made during the continuance of the attach- 
ment having been removed, the alienation revived and became 
legal, because the question then came to be one entirely 
between the alienor and the alienee. See Umesh Chunder Roy 
v. Raj Bullubh Sen(.); Gobind Singhv. Zalim Singh) and Kunhi 
Moossa v. Makki(8), The principle of law applicable here is 
the same that was applied by the Court of Chancery in Eng- 
land in construing s 8 of the Bills of Sale Act of 1878 in 
Ex parte Blaiberg: Inre Toomers4). Section. 8 of that Act provided 
that a bill of sale of the kind specified there “ shall be deemed 
fraudulent and void” as against an execution creditor under 
certain specified circumstances. It was held by the Court 
that it was void, not to all intents and purposes, but merely 
to the extent of satisfying the claims of the persons indicated 
in the section; that the section was intended only for the 
benefit of the execution creditor, so that .if the execution was 
swept away, as if it had never existed, the bill-of-sale-holder 
became entitled. to the goods. So here, the moment the 
attachment of the plaintiff came to an end by reason of the 
satisfaction of his first decree sent to the Collector for execu- 
tion, all claims enforceable under the attachment ceased to be 
enforceable under it. The only bar in the way of the private 
alienation was removed as if it never existed in law; and the 
question as to the private alienation made by the judgment- 
debtor to the defendant during the attachment became reduc- 
ed to one between that judgment-debtor and his alienee. It 
was never competent for the former to contend that his sale 
was ever void as against him. 

For these reasons the decree appealed from must be reversed 
and that of the Subordinate Judge restored with the costs in 
this Court and in the lower Court of appeal on the respondent 
(‘plaintiff ). 


Decree reversed. 
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Before Sir N. G. Chandayarkar, Ki., and Mr. Justice Hayward. 


GHELABHAI GAVRISHANKAR 
v. 


UDERAM ICHHARAM.* 


Civil Procedure Code (Act XIV of 1882), Sec, 539—Public religious trust— 
Testator creating trust in fulure—Lrustees named dead at the time when the 
trust became operative—Administration of trust—Shivarpana— Court—Ejeot- 
ment suit against trespasser—Heir of testator can tale steps to effectuute 
the irust—Res judicata. . e 


A suit to oject a trespasser from property, which is the subject of a 
public religious trust, does not fall within the purview of s. 539 of tke 
Civil Procedure Code of 1882. i 

Lakhmandas v. Ganpatrav (1); Vishvanath v. Rambhat(2); Kazi Hassan 
v. Sagun Balkrishna (3); Ravichand v. Samal (4), followed. 

Where the trustees named by the testator for the purpose of making 
and completing the trust at the point of time fixed by him are dead, and 
the object of the trust as named by him is specific and definite, the Court 
will take the administration of the trust. 

Moggridge-v. Thackwell (5) and Inve Pyne: Lilley v. Attorney-General (6), 
referred to. . 

Where the testator names certain persons to carry out the trust point- 
ed out by him, and those persons die before tho period for the creation 
and completion of the trust, in the absence ofany provision made by 
the testator to meet such a contingency, the right to do that which 
those persons would have done, devolves, according to Hindu law, on 
the heir of the testator. He takes either their place or his, 

Gossames Sree Greedharresjee v. Rumanlolljce (7); and Ravichand v. 
Samal (8), followed, 

Where a Hindu, who has directed a trust of his property for a religious 
purpose, dies before giving effect to it, the Hindu law authorises his heir 
to take steps for carrying out his directions after recovering the property 
from a trespasser. 

Where the testator merely directs that his property should be en- 
dowed for a certain purpose at a certain time by certain persons after 
his death, then until the arrival of the time and the complete dedication 
of it in the manner and for the object pointed out by the testator, the 
property must be regarded, in the eye of law, as part of his estate but 
impressed with a trust or an obligation on the part of those taking that 
estate as heirs to carry out his directions at the appointed time, He who 





*Recond Appeal No. 181 of 1910, (2) (1890) I. L. R. 15 Bom. 148. 
from the decision of G. D. Madgaon- (3) (1899) L L. R. 24 Bom. 170. 
kar, District Judge of Surat, in (4) (1886) P. J. 278. 

Appeal No. 107 of 1908, reversing the (5) (1803) 7 Ves. Jr. 36. 


decree passed by N. R. Majmundar (6) [1903] 1 Ch, 83. 
Joint Subordinate Judge at Surat, (7) (1889) I. L, R. 16 I. A, 137. 
in Civil Suit Ño. 115 of 1907. (8) (1886) P, J. 273. 


(1) (1884) I. L. R. 8 Bom, 865. 
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A. ©. J. succeeds him as heir has the right to do what the owner himself would 
1911 have done or has directed to be done so as to complete the trust with the 
Pea sanction of the Court, if necessary. Before he can do that, he must 


Stee first secure the property from the wrong-doer into whose possession 
pt P it has passed. 
UpErax 


——< 


A person suing asa trustee for the purpose of the recovery of the 
property impressed with a trust is not barred by res judicata by reason of 
the judgment in the previous suit brought by him in a different capacity, 
i. ¢,, a8 the heir on his own account. 


SuIT to recover possession of a house. 

The house in dispute belonged to one Ambaram Bhikari, 
who was related to the plaintiff as shown in the following 
geneological tree :— 


Sadashiv 
| 
potter i Bhikari—Ohampa 
Kashiram Ambaram—Prankore 
Ichharam-=Ganga 
Nathu mbiji 
Bhhishankar Galvrishankar 
Gtlelabhai 
(plaintif). 


On the 18th March 1849, Ambaram made a will, whereof 
four persons, namely, Dalpatram Aditram, Pranshankar Hari- 
shanker, Bhaishankar Nanabhai and Dalpatram Karuna- 
shankar were appointed executors. The testator was possessed 
of properties worth Rs. 1,999 consisting of a house worth 
Rs. 500, ornaments worth Rs. 600, vessels and clothes worth 
Rs. 100 and Rs. 799 in cash. The main provisions of the will 
were as follows. The whole of his properties should be taken 
by his wife Bai Prankore; that the three ladies whom he left 
surviving, namely, Champa (mother), Prankore (wife) and 
Ganga (a widowed daughter-in-law) should live together; that 
they should employ some person to do the business connected 
with the Fajman vritii and maintain themselves from the 
income derived from this source; that Bai Prankore should 
defray the expenses of the testator’s and the testator’s mothet’s 
obsequies and keep the surplus under her control; that on the 
death of Prankore her obsequies should be performed by Ganga 
who should take the properties; that on the death of Bai 
Ganga the residue of the properties after the defrayal of the 
expenses of Bai Ganga’s funeral should be given in Shivarpana 
by the four executors. f 
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Shortly after Ambaram’s death, both Champa and Prankore 
died. The property then passed into Bai Ganga’s management. 

Ganga had a sister named Tapi, who was married to Ichharam 
Pranshankar. Bai Tapi had two sons: (1) Umedram (defendant 
No. 1) and Girjashankar (father of defendants Nos. 2 and 3). 
They all lived with Ganga. | 

Ganga proceeded on a pilgrimage to Benares. To meet the 
expenses of the pilgrimage, she mortgaged the house with 
Bechar Jeshankar on the 3oth March 1857. On the and 
January 1863, she sold the house to IcHharam Pranshankar 
(father of defendant No.1) and Dalpat Harishankar and applied 
the sale proceeds in redeeming the mortgage. 

Before her death, which took place on the 15th July 1898, 
Ganga made a will whereby she bequeathed the residue ot 
-Ambaram’s property in her hands to her sister Tapi and her 
sister’s husband Ichharam. 

Ghelabhai, the plaintiff, filed an application (No. 5 of 1898) 
fora certificate of heirship. The District Court granted the 
certificate to* plaintiff on the 19th June 1899, but excluded the 
house in dispute on the ground that it had been validly dedi- 
cated to the God Shiva by the will of Ambaram. 

The plaintiff then brought a suit (No. 188 of 1899) against 
Tapi and Ichharam for recovery of possession as Ambaram’s 
reversionary heir of the properties left by Bai Ganga including 
the house in dispute. The Subordinate Judge held that the 
mortgage and sale of the house were not binding upon the 
reversionary heir and the gift to Shiva was void for uncertainty. 
He, therefore, awarded possession of the house to the plaintiff. 
On appeal the District Court held that the gift to Shiva was 
probably void; but dismissed the suit as to the house on the 
ground that the mortgage and sale were binding on the plaintiff. 
The High Court held that the mortgage and sale were not 
binding on the plaintiff but that the gift to Shivarpana wasa valid 
gift and that accordingly neither the plaintiff nor the defend- 
ants were entitled to the house, the subject of the gift; on this 
ground the High Court confirmed the decree of the lower Court 
and dismissed the suit on 18th January 1905. 

The plaintiff next applied to the District Court under s. 74 
ofthe Indian Trusts Act, 1882; but this application was rejected 
on the 8th June 1906, on the preliminary ground that the 
application could not be maintained as the property in dispute 
was a religious endowment, 
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On the 26th June 1907, the plaintiff filed the present suit, 
praying for the following reliefs :— 
1. That the defendants, who are trespassers, should be ordered to deliver 


GHELABHAI up possession of the house to the plaintiff and that necessary directions should 


Ue 
UDERAM 


be given and a scheme framed for carrying out the provision regarding the 
Shivarpana ; ; 

2. That in case the Court deems it undesirable to give sole possession to 
the plaintiff, other gentlemen might be appointed as joint trustees or receivers 
for the cartying out of the Shivarpane ; 7 

3. That in the event of the Court considering it inadvisable to ‘give sole 
or joint possession to the plaintiff, other gentlemen might be appointed to 
carry out the trast and all necessary directions be given to them ; 

4. Or that the house indispute might be ordored to be sold and the proceeds 
ordered to be applied towards the purposes of the Shivarpana. 


The Subordinate Judge held that the suit did not fall within 
the purview of s. 539 of the Code of Civil Procedure of 1882; 
that the plaintiff was entitled to maintain the suit, that the 
defendants had no better right to the possession and manage- 
ment of the trust property than the plaintiff had; that the 
plaintiff was not estopped from trying to enforce tlre gift to Shiva 
on the ground that in the previous litigation he had insisted that 
the gift was unlawful and void; and that the house should be 
given into the possession of the plaintiff for the purposes of 
being appropriated as Shivarpana. 

On appeal, the District Judge held that the suit fell within 
the provisions of s. 539, and that, therefore, the Subordinate 
Judge had no jurisdiction to entertain it. He, therefore, dis- 
missed the suit. 


The plaintiff appealed to the High Court. 


L. A. Shah, for the appellant.—The plaintiff’s suit was for 
enforcing the trust. It isan admitted fact that the property, 
the subject matter of the trust, is a trust property, dedicated 
to the worship of God Shiva; and the defendants set up- their 
own claim and accordingly this is a suit relating to the class 
of cases having for their object recovery of the trust property 
from outsiders. The purpose of such.a suit is outside s. 539 of 
the Civil Procedure Code of 1882. See Lakshmandas v. Gan- 
patrao(). 

The trustees having died before the time when the trust 
was to come into existence, and the plaintiff being the next-of- 
kin of the donor and a worshipper of God Shiva, he is entitled 
to bring the present suit for the enforcement of the trust. ° 


(1) (1884) I, L. R, 8 Bom, 365, 
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Section 539 would apply only where the trust has come into 
existence and there is no dispute as to this. In this case the 
property is tobe assigned to a religious purpose; before the 
property could be so assigned, the trustees died and the de- 
fendants set up a claim against the trust; and so the plaintiff 
is entitled to bring the suit independently of s. 539. Kazi 
Hassan v. Sagunt), Muhammad Abdullah v. Kallu(2), Jamal 
uddin v. Mujtaba Husain), Strinivasa v. Sirinivasa (4); Ghaz- 
affar v. Yawar(5). 


Mody, with W. K. Mehta, for the respondents.—The reliefs 
claimed by the plaintiff in his plaint are exactly those that are 
provided for by s. 539. Whatever might have been the view 
of the other High Courts, so far as our. High Court is con- 
cerned, s..539 has been held to. be mandatory, see Tricumdass 
v. Khimji(6), and the new Civil Procedure Code accepts that 
view. See also Nanpura Parsee Punchayat case) and Manji 
v. Hoorbai(8). Ags regards the property in suit, it was held in 
the previous suit that it was the subject of a public religious 
trust. Thisis really a suit for the appointment ofa trustee or 
trustees, the trusteeship being vacant owing to the death of the 
trustees appointed under the will; and such a case is covered 
.by the case of Neti Rama v. Venkatacharulu (9). 

.As this isa specific public religious trust, a suit for the 
appointment of proper trustees which the present suit is, must 
be brought under s. 539. The cases relied on by the appel- 
lant’s pleader are cases in which the relief prayed for was 
declaration that the property was a trust property. We admit 
such suits donot come under s. 539. The plaintiff could have 
brought a suit for such a declaration independently ofs. 539; but 
the previous litigation leaves no room for suchasuit sinceit has 
been decided that the property in dispute is the subject of a 
public religious trust. In the case of Lakshmandas v., 
Ganpatrav (19), the donor had reserved the paramount authority 
over and management of the lands, dedicated to the trust to 
his family of which the plaintiff was the representative. A 
suit by a trustee appointed by the will or by Court under s. 539 
for recovery of possession of the trust property does not come 





(1) (1899) I. L. R. 24 Bom. 170. (7) Firat Appeal 111 of 1907 (un- 
(2) (1899) I. L. R. 21 All. 187, reported). 

(3) (1908) I. L. R. 25 All. 631. (8) (1910) 12 Bom. L. R. 1044. 
(e) (1892) I. L. R. 16 Mad. 31. (9) (1902) I. L. R. 26 Mad. 450. 
(5) (1905) È L. R. 28 All. 112. (10) (1884) L, L. R, 8 Bom. 365, 


(6) (1892) I. L. B. 16 Bom. 626, 
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under s. 539. Further that was a suit to have the sale of the 
trust property set aside. Such a suit need not be brought 
under s. 539. ' 


Cur. adv. vuli. 


CHANDAVARKAR J.—The dispute in this case relates to a 
house, which originally formed part of the property belonging 
to one Ambaram Bhikariram. He by his will made in the year 
1849 bequeathed the property to his wife for life, and, on her 
death, to Bai Ganga, shis widowed daughter-in-law, also for 
life; and he further directed that on their death his four execu- 
tors, named in the will, should make shivarpana of the pro- 
perty, thatis to say, they should make a public religious 
trust of it by devoting it to the worship of the Hindu deity, 
Shiva. On his death, his widow took under the will. On her 
death, his daughter-in-law succeeded to the estate and she 
sold the house now in dispute. The present respondents 
claim to be in possession in virtue of that sale, 

The executors, charged with the duty of making a public 
trust of the property, predeceased the daughter-in-law. She 
herself died in the year 1898. The trustees, named by the 
testator for the purpose of making and completing the 
trust at the point of time fixed by him, having died, and the 
object of the trust, as named by him, being specific and defi- 
nite, the case falls within the rule of law, laid down by Lord 
Eldon in the leading case of Moggridge v. Thackmell(1), that 
t where the execution is to be by a trustee with general or 
some objects pointed out, there the Court will take the ad- 
ministration of the trust.” See also Zn re Pyne: Lilley v. 
Aitorney General (2). It is for such cases that the Indian Legis- 
lature provided a remedy by means of s. 539 of the old Code 
of Civil Procedure (Act XIV of 1882), reproduced, with some 
alteration, in the new Code, (Act V of 1908), a3 s. 92. 

In the present case, the suit was brought by the appellant 
in the Court of the Second Class Subordinate Judge at Surat 
independently of s. 539 of the old Code, which was then in 
force. In his plaint he sought to eject the respondents as 
trespassers and prayed for possession of the property, for the 
appointment of a trustee by the Court, for the settlement of 
a scheme for the administration of the trust, and for such 
other relief as the Court might think fit to grant. All the 
reliefs claimed, except the prayer for possession, fejl within 


(1) (1803) 7 Ves. Jr, 36, (2) [1908] 1 Ch, 83, 
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the purview of s. 539, and to that extent the suit was outside 
_ the jurisdiction of the Subordinate Judge’s Court, having 

regard to the law that the provisions of the section are man- 
datory, not enabling or permissive: Tricumdass Mulji v. 
Khimgi Vullabhdass (1). 

But it is contended for the appellant that, so far as it was a 
suit to eject a trespasser from property, which is the subject 
of a public religious trust, s.539 did not apply, and that the 
suit rightly lay in the Subordinate Judge’s Court, as held in 
Lakshmandas Parashram v. Ganpatrav Krishna(2); Vishvanath 
Govind Deshmane v. Rambhat(#); Kazi Hassan v. Sagun 
Batkrishna(+),and Ravichand Bhaichand v. Samal Shivram(s). 

This contention is sound and the present action must be 
treated as one in ejectment. Soregarded, it requires that the 
appellant must make out his title to eject. The title claimed 
by him is that of trustee or manager arising in virtue of his 
right as the heir of Ambaram. There can be no doubt that 
Ambaram himself could have, if alive, ejected the trespasser 
and taken steps to complete the trust. “The duties and 
obligations of the deceased are attached by the law to his 
representatives and to those who actually take his property”: 
(West and Buhler, 3rd Edition, p. 215). Ambaram having 
named certain persons to carry out the trust pointed out by 
him, and those persons having all died before the period for 
the creation and completion of the trust, in the absence of any 
provision made by the testator to meet such a contingency, 
the right to do that which those persons would have done 
devolved, according to Hindu law, on the heir of the testator. 
He takes either their place or his: Gossamee Sree Greedharreejee 
v. Rumanilolljee(6). As observed by this Court in Ravichand 
Bhaichand v. Samal Shivram), “in the absence of any provi- 
sion made for the management by the founder or proof of 
a long established custom with regard to it, the descendants 
of the founder are entitled to exercise it.” 

Whatever might be the case as to property which, having 
been completely devoted by its owner to a public charitable 
or religious trust, has passed out of his hands and from his 
ownership and, therefore, is in no sense under his control or 
the control of his family and heirs on his death, we have here 
property of adifferent character. It is not the case here that 





` (1) (2892) I, L, R. 16 Bom. 626, (5) (1886) P, J. p. 273. Si 
(@) (1884) I. L. R. 8 Bom. 365, (6) (2889) L. R. 16 I. A. 137, 
(8) (1890) R L, R, 15 Bom, 148. (7) (1886) P. J. p. 278. 


(4) (1899) I, L. R. 24 Bom. 170, 
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the owner died after having made a complete trust of it. He 
merely directed that it should be endowed for a certain pur- 
pose ata certain time by certain persons after his death. ` 
Until the arrival of the time and complete dedication of it 
in the manner and for the object pointed out by the testator, 
the property must be regarded, in the eye of law, as part of: 
his estate but impressed with a trust or an obligation on the 
part of those taking that estate as heirs to carryout 
his directions at the appointed time; and he who succeeds him 
as heir has the right to do what the owner himself would have 
done or has directed to be done so as to complete the trust 
with the sanction of the Court, it necessary. But before he 
can do that, he must first secure the property from the wrong- 
doer into whose possession it has passed. 
To hold otherwise would be contrary to the principles of 
Hindu Law and to encourage the mis-use of trust property. 
Yajnyavalkya says: “ Whatever is promised to be given 
shall be given; where it has been given, it shall not be re- 
sumed.” Vijnaneshwara in the Mitakshara explains ‘this smriti 
or text as follows:— ' 2 
“u Whatever is promised (as a gift)to any person for a reli- 
gious purpose should be given to that person (by the promisor); 
otherwise the latter shall lapse from religion.” (The Mitak- 
shara: Moghe’s Edition, 3rd, page 225). So Katyayana as 
cited in the Mayukha: “Ifa gift be promised by a person 
whether in health or in sickness, for a religious purpose, and 
he die without making it, his son should be compelled to make 
it, of this there is no doubt,” (Mandlik’s Hindu Law, p. 124). 
The word “son” is here merely illustrative and stands for 
any one who inherits or takes the promisor’s property. These 
are monitory, not mandatory texts; but the principle underlying 
them is that, where a Hindu, who has directed a. trust of his 
property for a religious purpose, dies before giving effect to it, 
the Hindu Law authorises his heir to take steps for carrying out 
his directions, after recovering the property from a trespasser. 
So far the appellant’s title is clear. It remains to consider 
whether the question of that title is res judicata in con- 
sequence of the result against him of this suit, No. 360 
of 1900, brought against the respondents. That was a suit 
in which he claimed possession of all the properties of 
Ambaram, including the house now in dispute, as his re- 
versionary heir. It was held that he was entitled to .all 
of them except the house. As to it, the Court dedided that, 
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as it had been made the subject of a gift to the Hindu deity, B.A. ©. J. 


Shiva, it was endowed property, to which the plaintiff had no 
right as heir and owner. It is true that in both the litigations 
the appellant claimed as heir. But, as pointed out by the 
learned Subordinate Judge who tried the present suit, the 
appellant asks for relief now as trustee with reference to 
property which is impressed with a trust. As soon as Bal 
Ganga died, the house became in the eye of law subject toa 
trust ; and Ambaram’s heir became entitled to recover it, not 
as heir, but in a different capacity, i. e., as trustee or manager, 
for the purpose of giving effect to the trust. The trusteeship, 
no doubt, arose out of the heirship; but all the same the two 
capacities or titles are distinct and gave rise to two separate 
causes of action. 


One way of testing it is this. Suppose the trustees named by 
the testator had survived Bai Ganga. It is undeniable that 
they could have claimed possession of the house as against a 
trespasser for the purpose of carrying out the object of the 
trust pointed out by the testator. At the same time the 
reversionary ‘heir of Ambaram could have in that event main- 
tained a suit on his own account for the rest of Ambaram’s 
property, to which he had become entitled, either by right of 
succession under the Hindu Law or under the will. If the two 
rights were in inception distinct, they cannot be said to have 
coalesced and become one cause of action merely Because one 
and the same person happens to be the heir and to take the place 
of the trustees. It is a matter of mere accident, not of sub. 
stance or essence, that the trusteeship arises from the heirship. 

For these reasons, the decree of the District Court must be 
reversed, and, as the pleaders on either side agree that there 
is no further question on the merits to be determined, the 
appeal is allowed. The Court doth declare that the property 
in dispute isa public religious trust under the will of Ambaram 
Bhikariram and must be dedicated to the worship of Shiva 
and that the plaintiff is entitled to recover possession for the 
purpose of carrying out the said trust according to the direc- 
tions in the said will. The Court awards possession accordingly. 
The plaintiff should give an undertaking to the Court of the 
Subordinate Judge at Surat that within three months from the 
date of recovery of possession he will take the proper, legal 
and necessary steps for the purpose of completing the trust 
and securing its administration. Costs throughout on the 
respondent. Decree reversed. 
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APPEAL FROM ORIGINAL CIVIL. 





Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Batchelor. 


R. D. SETHNA 
v. 
THE NATIONAL BANK OF INDIA LIMITED. * 


Company—Transfer of shares—Non-registration of transfer—Pre-existing egui- 
table litle lo sharers. 


As between two persons claiming title to shares registered in the name 
of a third person in a joint stook Company, with Articles of Association 
regulating the transfer of its shares, the title prior in date prevails, 
unless the claimant second in point of time can shew that as between 
himself and the Company, he has before the receipt by the Company of 
notice of the prior title acquired the full status of a shareholder, or, at 
any rate, that all formalities have been complied with, and that nothing 
more than some purely ministerial act remains to be done by the Com- 
pany which, as between himself and the Company, the Company would 
be bound to do forthwith. : 

Moore v. North Western Bank (1), followed, ° 


ADMINISTRATION suit. 

One Ambaram Motichand died on the 12th October 1900, 
having previous to his death made a will dated the 3rd idem. 
Under this will Motichand Howji (testator’s father), Chunilal 
Pitamber (defendant No. 2), Bai Samoo (testator’s widow) 
and Bai Kashi (testator’s mother’s sister) were appointed 
executors and executrices. Ambaram left him surviving Mulibai, 
his only daughter. 

Bai Samoo died on the 21st December 1901. 

On the 13th March 1902, probate of the will was -granted to 
Motichand and Chunilal. 

The two executors carried on the management of the pro- 
perty. But after Motichand’s death, which took place on the 
gth April 1905, the management vested solely in Chunilal. 

A portion of Ambaram’s property was twenty shares in the 
Textile Manufacturing Company Limited. They were standing 
in Ambaram’s name. Chunilal got them transferred to his name 
on the 13th December 1905. Later on, on the 22nd September 
1908, he pledged ten of the shares with the National Bank of 
India (defendant No. 1), and raised Rs. 8,000 on them. Again 
on the 16th October 1908, he pledged the remaining ten shares 
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for thelike advance. The Rs. 16,000 so raised he appropriated 
to his own use. 

The will of Ambaram, after indicating the specific bequests 
and legacies which he intended to make, disposed of the resi- 
due by clause 10 as follows: ‘“Asregards all that remain over, 
the same shall be used for dharmada, i. e., religious and chari- 
table acts &c., my trustees using the same in such a way that 
my name shall be perpetuated for ever.” 

Mulibai (the only daughter of Ambaram) alleging that the 
above clause in the will having been of no efféct, she was entitled 
to the undisposed of residue, filed an administration suit ( No. 
31 of 1909) on the 14th January 1909, praying for administra- 
tion of Ambaram’s property under the directions of the Court, 
for appointment of a receiver, and for taking account of 
management from Chunilal. 

On the rst of March 1909, Mr. R. D. Sethna was appointed 
Receiver fi the estate. 

Leave ‘was granted to the Receiver, on the 15th April 
1909, to file a Suit against the National Bank of India and Chu- 
nilal to recover the twenty shares of the Textile Manufacturing 
Company.. ; 

Accordingly this suit was filed on the 29th April 1909. 

The Bank (defendant No. 1) contended inter alia that they 
advanced loans to Chunilal dona fide and without notice ofany 
person’s claims to the shares, and that they were bona fide 
pawnees for value. They further contended that, ifit be found 
that they had not acquired legal title in the shares, they werein 
equity entitled to retain the same until payment to them of 
Rs. 16,000 with interest. 

The suit was heard by Davar J. His Lordship held that the 
plaintiff was entitled to redeem the shares in question on 
paying to the Bank Rs. 16,000 with interest. ( Vide 12 Bom, 
L. R. 870). 

The plaintiff appealed. 

Desai, with Jinnah, for the appellant. 

Strangman, Advocate General, with Raikes, for the respondent 


No. ır. 
Respondent No. 2 did not appear. 


SCOTT C. J.—The plaintiff is the Receiver appointed in suit 
No. 31 of 1909 for the administration of the estate of Amba- 
yam Motichand who died in 1900. The second defendant is 
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the surviving executor of the will of Ambaram. The first 
defendant, a Bank, is the holder of certificates and transfers 
of twenty shares in the Textile Manufacturing Company 
deposited with them as security by the second defend- 
ant. ‘ 

The undisputed facts are that after the death of his co-exe- 
cutor in 1905 the second defendant obtained possession of the 
certificates for the shares abovementioned from the Bank of 
Bombay in which they were lodged and got them transferred 
in the books of the Textile Company into his own name 
from the name of the deceased Ambaram. On the 22nd of 
September 1908 he pledged ten of the twenty shares with the 
defendant Bank, and on the 16th of October 1908 he pledged 
the other ten shares with the Bank. Upon the security of 
these. pledges he received Rs. 16,000 which he fraudulently 
applied for his own use. In the case of each pledge the 
certificates were accompanied by a transfer deed signed by 
the second defendant in blank. 

On the rst of March 1909, the plaintiff was appointed 
interim Receiver of the estate of Ambaram and the defendant 
was restrained by injunction from dealing with the estate in 
any way. Onthe 25th of March the defendant Bank sent 
in to the directors of the Textile Company letter signed by | 
the second defendant intimating that the second defendant 
was desirous of selling and Mr. Hegarty, one of the officials 
of the Bank, had offered to purchase the. shares and the 
defendant Bank asked the directors of the Textile Company 
to transfer the shares accordingly. Before this, however, the 
directors of the Company had received notice from: the 
Receiver not to transfer the shares and the Company accord- 


_ingly declined to accede to the request of the Bank. 


The Articles of Association of the Textile Company have been 
put in evidence at the desire of this Court. From them it 
appears that the’ transferor shall be deemed to remain the 
holder of the shares until the name of the transferee is entered 
in the register bdoks of the Company and no transfer shall be 
registered unless the directors approve of this transferee. The 
directors may decline to register any transfer of shares if they 
do not approve of the proposed transferee and the Company is 
at liberty to regard and attend to any notice of any equita 
ple right, title or interest and to give effect thereto if the 
directors think fit.’ ure 

In this state of facts the caseis not distinguishable from that, 


ad 
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of Moore v. North Western Bank). Romer J. said: “As 
between two persons claiming title to shares in a Company 
like this, which are registered in the name of a third party, 
priority of title prevails, unless the claimant second in point of 
time can shew that as between himself and the Company, 
before the Company received notice of the claim of the first 
claimant, he, the second claimant, has acquired the full status 
of a shareholder; or at any rate that all formalities have 
been complied with, and that nothing more than some purely 
ministerial act remains to be done by the Company, which as 
between the Company and the second claimant the Company 
could not have refused to do forthwith; so that as between 
himself and the Company he may be said to have acquired, 
in the words of Lord Selborne (2), ‘a present, absolute, 
unconditional right to have the transfer registered, before 
the Company was informed of the existence of a better title.’ 
For that proposition the cases of Societe Generale De Paris v. 
Walker (2), and Roots v. Williamson (8) are sufficient autho- 
rities, and I need not refer to the cases cited by the defendants 
in argument, which were decided previously to Societe 
Generale De Paris yv. Walker... 

“ Having regard to these articles, it appears to me to be 
clear that a transferee of shares in the Company, even under 
a transfer right on every point of form, cannot say as against 
the Company that he becomes a shareholder immediately on 
the execution of the transfer, or that the Company immediately 
on the sending in the transfer had only to perform a ministerial 
act. Under these articles the directors clearly have a right to 
consider who the proposed transferee is, and have time given 
to them within which to approve of that person as transferee, 


-and if they do not choose to approve within fourteen days of 
^. the proposed transferee as a proper person to be registered as 


a shareholder may decline so to register him, and the trans- 
feree will not be a shareholder, nor has he the right to compel 
the Company to make him a shareholder....Before there was 
any approval by the board of the transfer, or, indeed, any 
consideration by the board ofthe transfer at all, the company... 
received notice of the plaintiffs claim. Having received that 
notice they properly, in my judgment, refused further to 
proceed with the transfer until the plaintiffs in this case 











0) [1891] 2 Ch. 599. (3) (1888) 38 Ch, D. 485. 
(2) Societe Generale de Paris v. (4) (1885) 11 App, Cas. 20. 
Walker, (1885) 11 App. Cas, 20, 29, 
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obtained the direction of the Court in the action which they 
at once instituted. The Court had seisin of the matter before 
anything was done, so far as the company was concerned”... 

t Under these circumstances, it appears to me to be clear 
that the North Western Bank were not so invested with the 
full rights of shareholders before the Steamship Company had 
notice of the plaintiffs’ claim, and have not (again to use the 
words of Lord Selborne), acquired as against the company ‘a 
present, absolute, unconditional right to have the transfer re- 
gistered.’ The company acted rightly in the matter in not 
proceeding with the consideration of the transfers sent into 
them after the action was commenced and the motion made 
to obtain the direction of the Court as to the rights of the 
parties.” 

These observations mutatis mutandis are directly applicable 
to the case now before us. The result is that the plaintiff is 
entitled tothe shares. We reverse the decree of the lower 
Court and passa decree for the plaintiff in terms of para- 
graphs 1 and 2 of the prayer of the plaint. 

l Decree reversed. 

Attorneys for the plaintiff: Tyabji Dayabhai & Co. 

Attorneys for the defendants: Little & Co. 
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Before Mr. Justice Beaman and Mr. Justice Hayward. 


TANAJI DAGDE 
v 


SHANKAR SAKHARAM.* 


Civil Procedure Code (Aot V of 1908), O. XLV, r. 11—Appeal Court—Dismissal 
of appeal—Judgment, not necessary, ; 


It is not obligatory on the appellate Court to write a judgment when 
dismissing an appeal under O, XLY, r. 11 of the Civil Procedure Code, 
1908. 


SUIT to recover possession of land. 





Second Appeal No. 470 of 1910, decree passed by K. G. Tilak, Subor- 
from the decision of H. 8. Phadnis, dinate Judge of Yawal, in Civil BRauit 
District Judge of Khandesh, in Ap- No. 483 of 1908, 
peal No. 451 of 1909, confirming the 


VOL. xin. THE BOMBAY LAW REPORTER. 


Tanaji sued to recover certain land from Shankar Sakharam 
(defendant), alleging that he having purchased it at a Court- 
auction was its owner. The defendant contended that he 
was the real owner of the land, the plaintiff having only pur- 
chased it at the auction as his benamidar. 

The Subordinate Judge found that the defendant’s contention 
was valid, and dismissed the suit. 

The plaintiff appealed. But the appeal was dismissed under 
O. XLI, r. 11 of the Civil Procedure Code, 1908. The appellate 
Court in doing so, recorded the following judgment :—" The 
lower Court has given good reasons for holding that plaintiff 
appellant was a mere Jenamidur for the defendant-respondent 
(who is in possession) and not a real purchaser.” 

The plaintiff appealed to the High Court, contending, inter 
alia, that the lower Court’s judgment was not according to law. 


D. W. Pilgaumkar, for the appellant. 
M. V. Bhat, for the respondent. 


BEAMAN J.—Both the Courts below have found that the 
purchase at the Court sale was a denami transaction. Either 
this Jenami transaction was free from or tainted with fraud. 
If free from fraud then the decision of the Courts below would 
be clearly right. If tainted with fraud, and this appears to be 
the truth from the defendant’s own pleadings, then both the 
plaintiff and the defendant must be taken to have been parties 
to this fraud upon innocent third persons; and so the old rule, 
which was laid down more than a century ago, to govern such 
cases, would in my opinion apply: “ Let the estate lie where 
it falls.” Here inthe events that have happened the estate 
has fallen into the hands of the defendant, and I can see no 
equitable ground upon which the plaintiff, himself a party to 
the fraud, as he now alleges, could expect usto transfer it 
from the defendant to himself. I think that while s. 66 of the 
Code of Civil Procedure ( Act V of 1908 ) has no applicability 
directly to a case of this kind, it may be doubted whether 
the commentary upon it, relied upon in the arguments here 
and in the Court below does not go too far. I merely make 
that observation, because that commentary appears to have 
influenced the mind of the Judge of the first Court. It is not, 
however, any part of the ground upon which I think that this 
case ought to be decided. 

For these reasons, I am of opinion, that the decision of the 
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Court below is right and that this appeal must be dismissed 
with all costs. 


HAYWARD J.—I concur and have only to add some remarks 
with regard to the point raised that the judgment of the lower 
appellate Court was insufficient under Order XLI, rule 11, read 
with Rule 31 of the first Schedule of the Code of Civil Proce- 
dure. It was said in the case of Puttapa v. Yellappa Q) by a 
Bench of this Court, that a formal judgment was necessary in 
the case of an appeab dismissed without sending notice to the 
lower Court. Butitis to be observed that no reasons were 
assigned for that decision. There isalso tothe same effect 
the case of Rami Deka v. Brojo Nath Saikia(2) decided by the 
Calcutta High Court but a different view was, after comment- 
ing thereon, taken in the case of Samin Hasan v. Piran(3) by 
the Allahabad High Court. These decisions were, however, 
under ss. 551 and 574 of the old Code of Civil Procedure of 
1882 and what has now to be considered are the corresponding 
provisions of O. XLI, rules 11 and 31 of the First, Schedule of 
the new Code of 1998. 

Now Order XLI is divided under several eee and rule rr 
comes under the heading “ Procedure on admission of appeal ” 
and provides that “ The appellate Court, after sending for the 
record if it thinks fitso to do, and after fixing a day for hear- 
ing the appellant or his pleader and hearing him accordingly 
if he appears on that day, may dismiss the appeal without 
sending notice to the Court from whose decree the appeal is 
preferred and without serving notice on the respondent or his 
pleader’”’. If the appellate Court does not so dismiss the 
appeal, it is provided under the same heading that a day shall 
be fixed for hearing the appeal after procuring the record and 
giving notice to the respondent or his pleader. But there is 
no provision requiring any formal judgment. 

The next heading ofthe Order is “Procedure on hearing” 
and thereunder provision is made in rules 17 and 18 for 
dismissal of the appeal for default of appellant and in the 
remaining rules for the procedure to be observed at the hearing 
of the appeal. But here again there is no provision for any 
formal judgment. 

It is not until under the following heading “ judgment in 
appeal” that such provision occurs and under that heading 


z —_——_—A__» 
(1) (1903) 5 Bom, L. R. 283. (3) (1908) I, L, R. 30 Adl, 319. 
(2) (1897) I. L. R. 25 Cal, 97. 
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rule 30 provides that “ The appellate Court, after hearing the A. C. J. 


parties or their pleaders and referring to any part of the 
proceedings, whether on appeal or in the Court from whose 
decree the appeal is preferred, to which reference may be 
considered necessary, shall pronounce judgment in open Court” 
and rule 31 provides that ‘The judgment of the appellate 
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Court shall be in writing and shall state the points for Howard J, 


determination; the decision thereon; the reasons for the 
decision”; and certain other matters. It is to be observed 
that these provisions apply in their entiréty only to regular 
hearings at which issues are raisedin the presence of the 
parties with the record before the Court. 

It appears to me therefore, looking to Order XLl asa whole, 
and to the position in it of Rule 11, relating to the summary 
dismissals of appeals, as also of rules 17 and 18, relating to 
dismissals for default of the appellant, and having regard to 
the practical difficulty of applying to any such dismissals the 
provisions of rules 30 and 31 relating to judgments, that those 
provisions cannot be held, and were never intended by the 
Legislature to be held, applicable to any but regular hearings 
of appeals in the presence of the parties and with the record 
before the Court. 


BEAMAN J.—I entirely concur. Decree confirmed. 


Before Mr, Justice Beaman and Mr, Justice Hayward, 


KHANDACHARYA MARTANDACHARYA 


v. 
GOVINDACHARYA NARAYANACHARYA.* 


Hindu Law—Mitakshara—Succession—Brother’s widow—Paternal granduncle’s 
grandson, 


Under Hindu Law, the brother’s widow is entitled to succeed in prefer- 
ence to the grandson of the paternal grandunclo of the propositus. 

In dealing with the line of gotraja sapindas for the purpose of inheri- 
tance, the descendants must be exhausted at each step of the ascont, bofore 
proceeding higher to bring other heirs into the competition, 


GoVINDACHARYA sued to recover possession of the property. 
On the 23rd March 1906, the plaintiff purchased the pro- 





*Second appeal No. #72 of 1910, modifying the decree passed by J. A. 
from C, E, Palmor, District Judge Samant, Subordinate Judgo at Karad 
of Satara, in appeal No, 77 of 1909, in Civil Suit No, 229 of 1908. 
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perty in dispute from one Radhabai, who was related to 
Khandacharya '( the defendant ) as shown in the following 
genealogical tree:— 





as 

1 I 
Vonkatesh Dhondu 
| . . 

| 
Balacharya Kiini Martand 
m Khando 
Keshav, Venkatesh (defendant) 


= Radhabai ı= Ramabai . 

It was contended by the defendant in his written statement 
that the property belonged to Venkatesh, to whom he wasa 
preferential heir than Radhabai; and that she was not entitled 
to sell the property. 

The first Court held that the property belonged to Keshav; 
that Keshav’s widow Radhabai had sold the property to the 
plaintiff, who was, therefore, entitled to recover it, 

This decree was with slight variation affirmed by the District 
Judge, who remarked : 

“This deed was admittedly passed after Ramabai’s death and whether Keshav 
and Venkatesh were joint or divided, and in the latter case whethér the pro- 
perty in suit was originally Ramabai’s or Radbabai’s husband’s, are queations 
that do not affect tho fact that at the time the deed was passed Radhabai had 
a life-interest in the property.” 


The defendant appealed to the High Court. 


N. M. Patvardhan, for the appellant.—The lower Court 
was wrong in holding that it was unnecessary to decide whe- 
ther the two brothers Keshav and Venkatesh were joint or 
separate in estate. Itshould have tried that issue. My client 
is nearer in degree from the common ancestor Bapu and being 
a male has a better right to the property of Venkatesh (junior) 
than Radhabai. In support of my contention that Khando 
was a preferential heir to Venkatesh’s property I rely on the 
recent decision of this Court in Kashibai v. Sitabai(2). 


M. V. Bhat, for the respondent.—Where the contest lies bet- 
ween a female gotraja sapinda representing a nearer line and 
a male gotraja sapinda representing a remoter line of Gotraja 
Sapindas the former inherits by preference over the latter. 
The propinquity-of .otraja sapindas is to be determined by 
lines of descent, that is to say, the inheritance goes first in the 





(1) (1911) 18 Bom, L, R. $52, 
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line of the paternal grand-father, then, in default of any one 
in that line, of the paternal great-grand-father and so on 
upwards, See Rachava v. Kalingapa() and the authorities 
quoted there. West and Buhler page 114. In this case 
Radhabai through whom the plaintiff derives his right to sue, 
was the sole surviving gotraja sapinda of the line of the 
elcer, Venkatesh who was the paternal grandfather of Radha- 
bai’s husband Keshav and therefore excludes the defendant 
Khando as he represents the line of the great grandfather 
Bapu. There cannot be any competitiqn between these two 
representatives of two different lines. We cannot go to Bapu’s 
line until the representatives of the line of Venkatesh are 
exhausted. The case of Kashibai v. Sitabai (2), relied on by the 
other side, has no application to the facts of the present case. 
There both the rival claimants were representatives of the 
same line, i. e. the same ancestor, viz. Krishna, the grandfather 
of the propositus, and, therefore, the Court there held that the 
male excluded the female representative of that particular line. 


BEAMAN J.—This was a suit by a purchaser from Radhabai 
of certain property in which, he alleged, that she possessed a 
life interest. He was resisted by the defendant, who is a 
second cousin of Radhabai’s husband. It may be convenient 
to state the relations in which the persons, mentioned in the 
judgments of the Courts below and in the arguments here, 
stand to each other. Starting from the common ancestor Bapu, 
he had two sons, Venkatesh and Dhondu, Dhondo had a son 
Martand ; Martand had a son Khando, who is the defendant 
in the present suit. Venkatesh had two sons Balacharya and 
Krishnacharya. Balacharya had two sons Keshav and 
Venkatesh. Keshav left -a widow Radhabai and Venkatesh 
left a widow Ramabai. Venkatesh predeceased Keshav, who 
predeceased Ramabai, and last Ramabai died leaving, as the 
plaintiff contends, Radhabai as the sole surviving gotraya 
sapinda of that line, and therefore possessed ofa life interest in 
all the property of the family, starting from the elder Ven- 
katesh, whether or not the members of that family have divided 
amongst themselves. _ 

The lower appellate Court, dealing with the suggested 
issue, was there a partition or not between the brothers Keshav 
and Venkatesh, held that it made no difference since, in any 
eyent, Radhabai had acquired a life interest in all the property 





a 
(1) (1892) I, L, R. 16 Bom. 716,719. (2) (1911) 18 Bom, L, R, 552, 
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of the family. To this finding exception has been taken here 
and we have been asked to frame an issue and remand ‘it for 
trial to the lower appellate Court, whether or not the brothers 
Venkatesh and Keshav separated. 

On a first view it certainly appeared that that was a material 
issue, but on further arguments and a°consideration of the 
authorities, to which we have beer referred, we are of opinion 
that the learned Judge below was correct in the conclusion he 
has somewhat summarily stated. 

In the recent case of Kashidai v. Sitabai() the point we 
are now dealing with arose and was decided by a Bench of 
this Court in accordance, wê think, with the conclusion of the 
lower appellate Court. Criticizing that decision, and indeed 
relying upon it for the purpose of his own argument, the ` 
appellant contends that rightly understood, it brings within 
the field of competition his client Khando; and therefore, 
since it holds that when the competition is betweena male 
and a female within the line of gotraja sapindaship the male 
prevails, following Rachava v. Kalingapa(2), it, would be an 
authority notin support of but against the conclusion we 
adopt. We have very carefully studied the cases reported at 
I. L. R. 16 Bom. p. 716 and13 Bom. L. R. p. 552, and, we 
entertain no doubt that the effect of those cases, more parti- 
cularly the rule enunciated in the latter case, correctly applied, 
would be to exclude, forthe purposes ofthis proposed competi- 
tion, the defendant Khando. We agree with the learned 
pleader for the respondent that in dealing with the line of 
gotraja sapindaship the descendants must be exhausted at each 
step of the ascent, before we proceed higher to bring other 
heirs into the competition. 

Following that principle here and in endeavouring to ascer- 
tain by it the true heirs to the property in dispute, it appears 
to us to work out thus; and we assume that there was a 
partition between the brothers Keshav and Venkatesh and 
that the question to be answered is who are the heirs of the 
property of Venkatesh. On Venkatesh’s death his heir would 
be his widow Ramabai. She survived his brother Keshav. 
On the death of Ramabai, the question is whether Radhabai, 
oe oe ee nee Oe Me 
second cousin Khando is to be preferred. 

In the ascending line we find first the brothers Buchan 
and Krishnacharya, and next above them the grand-father 

(1) (1911) 18 Bom, L. R, 552, (2) (1891) I. L, R. 16 Bom. 716. 
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Vénkatesh the elder. According to our understanding of the 
principle enunciated in Kashibai v. Sitabai, it would be neces- 
sary that the whole of this line should be ‘exhausted before 
going one step higher and bringing in the descendants of the 
great-grand-father Bapu. Itis only on the assumption that 
this ought to be done that any force whatever can be allowed 
to the appellant’s contention that he will then be found 
within six degrees of the common ancestor Bapu. It appears 
to us, however, clear that so’ long as there are survivors in 
the direct line, asin the present case tlte widow Radhabai, 
there is no need to go further and by starting the line of 
descent at the great-grand-father opening a larger field of 
competition. 

In this view we must*hold that no point material to a 
correct decision has been left undecided by the lower appel- 
‘late Court, and that its conclusion is in conformity with the 
settled rule of Hindu Law. We therefore think that this 
appeal fails and must be dismissed with costs. 

i Appeal dismissed. 


Before Mr, Justice Beaman and Mr, Justice Hayward, 


KISANDAS MANEKCHAND 
v 


RAMCHANDRA MURAR PATIL.* 


-Civil Procedure Code (Aot XIV of 1882), Sec. 257A—Decree—Satisfaction of 
decree—Mortgage-deed—Sanction of Couri—Dekkhan Agriculturists’ Relief 
Aot (XVII of 1879), Secs, 12, 13 —TLaking of accounts. 


In the case of a mortgage passed in satisfaction of a decretal debt with 
the sanction of the Court under s. 257A of the Civil Procedure Code of 
1882, the Court can, under the provisions ofthe Dekkhan Agriculturista’ 
Relief Act, 1879, go into the question whether the principal sum shown in 
the deed consisted partly of interest. 


Suir to redeem a mortgage. 
. The mortgage in question was executed by Ramchandra and 
others (the plaintiffs) on the 15th June 1905 in favour of 
Kisandas (the defendant) for Rs. 10,000 due under decrees 
obtained by him against them. To this transaction, sanction 
of the Court was taken. 


ee 
* First Appeal No. 205 of 1910, First Class Subordinate Judge at 
from the decision of 8. B. Upasani, Dhulia in Civil Suit No. 320 of 1999. 
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A. ©. J. In 1909, the plaintiffs, who were agriculturists, sued to 
1911 Tedeem the mortgage. 
—_ The Subordinate Judge took accounts in the manner provided 


Kisaxpas for by the Dekkhan Agriculturists’ Relief Act, 1879, and found 
pi that Rs. 8235 were due on the mortgage. He directed this 
RAMCHAN- git i . 
pra amount to be paid in annual instalments of Rs. 600 each. 
— The defendant appealed to the High Court contending inter 
alia that the Court had no jurisdiction to go into accounts 


after the decrees passed by the Court. 


M. V. Bhat, for the appellant. 
` P. B. Shingne, for respondents Nos. 1 to 3. 


HAYWARD J.—The plaintiffs sued to redeem their property 
from a mortgage, passed in satisfaction of certain decretal 
debts, with the sanction of the Court under s. 257 A of the 
old Code of Civil' Procedure (Act XLV of 1882). The defend- 
ants have raised only one point before us, namely, that the 
mortgage bond was sanctioned by the Court under s. 257 A of 
the old Code of Civil Procedure, and that thereforé, the lower 
Court was debarred from going into the question whether the 
principal sum shown in the mortgage bond consisted partly of 
interest as required by the provisions of the Dekkhan Agricul- 
turists’ Relief Act. We have no: doubt that the lower Court 
had jurisdiction to go into that question. The sanction of the 
Court under s. 257 A of the old Code of Civil Procedure was 
necessary in order to make the agreement, which would other- 
wise have been void, a good and binding contract. It does 
not appear that the section was intended to do anything more; 
and give any further and special force to the contract. It did 
not and could not, in our opinion, interfere with the jurisdic- 
tion to inquire whether the contract included interest in the 
principal sum conferred by the entirely separate and special 
Act, the Dekkhan Agriculturists’ Relief Act. 

We must, therefore, confirm the decree of the lower Court 
and dismiss this appeal with costs. 

Decree confirmed. 
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Before Hr, Justice Beaman and Mr. Justice Hayward. 


SAYAD NAHANNU PACHHASAHEB Pe 
v ` — 
SABINIBIBI.* August 15. 


Fraud—Party cannottake advantage of its own fraud—Lraud of its predecessors 
precludes the party from setting it up—Practice. 


Sabinibibi received from her husband the property in dispute as dower 
in 1829. She sold it in 1863 to Sardarkhan, who died in 1873. Two years 
later, Mahmadkhan, the brother of Sardarkhan, made a gift of the pro- 
perty to Shabusaheb. In execution of a decree against Shabusaheb, the z 
property was sold at a Court sale to Ramchandra, who sold his right to 
the plaint:ff. The property was in possession of Shabusaheb’s sister and 
brothers (defendants Nos. 1-3). The plaintiff sued to recover possession: 

Held, that the plaintiff was entitled to succeed; for if the transactions 
from 1829 to 1875 were genuine and valid, the defendants had no case at 
all; and if they were fraudulent and collusive, the defendants were pre- 
cluded, as parties by descent to the alleged frauds, from setting up their 
own iniquity to avoid the legal consequences of those transactions. 

+ Doe. dem. Roberts v. Roberts (1), followed, 


SUIT to recover possession of property. 

The property in dispute belonged originally to one Mahomed- 
saheb, who gave it in 1829 to his wife Sabinibibi as dower. She 
sold it in 1863 to Sardarkhan, a brother of Fatmabibi, who 
was her daughter-in-law. Fatmabibi had two brothers Sardar- 
khan and Mahomedkhan. Sardarkhan died‘in 1873. After his 
death, his brother gave it in gift in 1875, to Shabusaheb, a son 
of his sister Fatmabibi. 

The relationship of the parties is shown by the following 
genealogical tree :— 





Mahomedsaheb 
= Sabinibi 
| 
E | d | 
Hussain Hajrat Budan Khase 
z= Fatmabibi 
| 
| : | |. leo 
Shabu Hasan Tbadulla Sabinibi 


(defendant 2) (defendant 3) (defendant 1), 
A decree was passed against Shabu; in execution of which 
the property was sold and purchased by one Ramchandra. 
In trying to obtain possession of the property he was obstruct- 
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ed by the defendants, who were sister and brothers of Shabu, 
Ramchandra applied to have the obstruction removed but the 
Court declined to remove it on the 17th December 1904. 

Ramchandra sold his right, title and interest inthe property 
to Sayad Nahannu (the plaintiff). 

_ The plaintiff brought this suit on the 8th September 190s. 

The defendants urged that the "property belonged tostheir 
father and not to Shabusaheb. ; 

The Subordinate Judge held that the judgment-debtor Shabu 
had only a share in the property; and that as there was other 
joint property belonging to the family, plaintiff could‘not 
recover it by partition of the property in dispute. He, therefore, 
ordered the plaintiff tobe put in joint possession of the pro- 
perty with the defendants. 

The plaintiff appealed. 


Coyaji, with C. A. Rele, for the appellant. 
Branson, with K. H. Kelkar, for the respondents. 


BEAMAN J.—We think that in this case there can be no 
doubt, speaking for myself I am sorry that it is so, because it- 
is with some reluctance that we come to the conclusion that 
the defendants 1,2 and 3 must be turned out of property in 
which doubtless they honestly believed they have, and in 


fact perhaps have been exercising, rights. The law appears 


to us to be clear against them. 

The material facts are that the propositus one Mahomed. 
saheb, who originally owned this property, gave it to his wife 
Sabinibi as dower, somewhere about the year 1829. Of that 
gift there is no direct evidence, but there were judicial proceed- 
ings in 1862,in which the gift was brought in question and 
appears to have been recognized. Again speaking for myself 
I entertain considerable doubt whether a judgment in such a 
proceeding could be evidence. 

The learned Judge below, without going very far into this 
question, was clearly satisfied that in fact Mahomedsaheb did 
make a gift of this property to his wife Sabinibi, though he 
entertained his own opinion of the conditions under which the 
gift was made and its true character. 

In 1863, Sabinibi sold this propertyto Sardarkhan the 
brother of her daughter-in-law. The sale-deed is exhibited 
in this case and there can be no question aboutits genuineness. ` 
What happened between 1863 and 1873,in which year or 


VOL. Xt.) THE BOMBAY LAW REPORTER. 


théreabouts Sardarkhan died, we have no means of knowing. 
But in 1875 Mahomedkhan, the brother of Sardarkhan, made a 
gift, by a deed, of the property now in suit to Shabusaheb. 

The present plaintiff bases her claim thus. A creditor sued 
the son of Shabusaheb, after Shabusaheb’s death, and obtained 
a decree against him. In satisfaction of that decree the plaint 
property was put up andsofd at a Court auction in which one 
Ramchandra became the purchaser. It appears that Ram- 
chandra attempted to enforce his rights against some of the 
present defendants but was resisted, andhe then transferred 
what he bought at the auction to the present plaintiff. 

It, therefore, becomes perfectly clear that if the transac- 
tions, we have just narrated, commencing with the gift in 
1829 to Sabinibi and ending with the gift by Mahomedkhan 
to Shabusaheb in 1875, are held tobe binding transactions, 
then what the plaintiff obtained from Ramchandra is the right» 
title and interest of Shabusaheb in the house in dispute; and 
those transactions show that that right iscomplete and ex- 
clusive. Itis true that there isa gap in the chain of title 
between Sardarkhan and Mahomedkhan, but it is equally 
clear that so far as the present defence is concerned 


the property passed entirely out of the hands of all members . 


of the family who had originally owned it, by the sale to 
Sardarkhan in 1863; and since no prescriptive right or right by 
adverse possession has been alleged, the questions to be 
answered are to be answered by reference to the transactions 
set forth. 

In our opinion what is really in controversy may be very 
briefly stated thus. Either these transactions from first to 
last were fraudulent and collusive and therefore invalid and 
not binding in law, as alleged by the defendants; or they were 
what they purport to be on the face of them genuine, legal 
and valid transactions. Ifthe latter then the defendants have 
no case at all. Ifthe former then it is equally clear that the 
defendants are precluded, as parties by descent to the alleged 
frauds, from setting up their own iniquity to avoid the legal 
consequences of those transactions. Both the rule and the 
principle of law are so well understood that speaking for 
myself I think that it would admit of no argument. But out 
of deference to the eminent counsel who has argued the case 
for the plaintiff and who has contended that here there is no 
qfestion ọf a fraudulent party seeking to set aside his own fraud, 
we would point out that that is exactly what must be done, 
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before the defence raised by the defendants could be success- 
ful. It is indéed exactly the case of Doe. dem. Roberts v. 
Roberis(1) in every detail and particular. 

Entertaining this view we allow this appeal, reverse the find- 
ings and decision of the Court below and declare that the 
plaintiff is entitled to exclusive possession of the plaint pro- 
perty and should now be put in- possession of it. The defend- 
ants must bear all costs of the suit and the appeal. 

l Decree reversed. 





Before dlr, Justice Beaman and Mr, Justice Hayward. 


MAHOMEDBHAI HUSSEINBHAI 
v 


ISMAIL-HAJI HALIMBHAL* 


Limitation Act (XV of 1877), Article 120—8uit for accounl—Period of limilalion 
—Death of accounting party. 


In a suit for accounts, the six years’ limitation prescribed by Article 120 
of the Limitation Act, 1877, must be calculated from each item of the 
account; and not from the date of the death of the accounting party. 


Surr for accounts. 

The plaintiffs’ predecessor Husseinbhai and one Sulemanji 
owned jointly a house in Delagoa Bay (Africa). The rent 
was collected by Sulemanji and the share of Husseinbhai was 
remitted by him to Husseinbhai at Bulsar. This went on till 
Husseinbhai’s death which took place in 1897. 

Sulemanji continued to collect the rents even after Hussein- 
bhai’s death; but did not remit the latter’s share to his heirs 
(the ‘plaintifis): Sulemanji died in1goz. After Sulemanji’s 
death, the rents, used to be collected by his legal representa- 
tives ( the defendants ); but they also did not remit Hussein- 
bhai’s share, 

The plaintiffs filed this suit on the 13th September 1907, 
for taking account of the rent collected by Sulemanji and 
after his death by his representatives. 

The Subordinate Judge took accounts for six years prior to 
the date of the institution of the suit; and declared the 

*Second Appeal No. 351 of 1910, modifying the decree passed by B, N. 
from the decision of J, E. Modi, Banjana, Joint Subordinate Judge of 


Smal] Cause Court Judge, A.P., at Bulsar, in Civil Suit Ne. 385 of 1907, 
Surat, in Appoal No. 90 of 1908, (1) (1819) 2 B., & A 367, 
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plafutiffs entitled to Rs. 2648-4-0, being Husseinbhai’s share in 
the rents collected by Sulemanji in his life-time. 

On appeal, the lower appellate Court ordered accounts to 
be taken from 7th December 1901 to the day of Sulemanji’s 
death in July 1902. 

The plaintiffs appealed to the High Court. 


B. J. Desai, with L. A. Shah, for the appellants. 
K. N. Koyajee, for the respondents Nos. 5 and 7. 


BEAMAN J.—The appellants have obtained a decree against 
the respondents for accounts from 7th December 1901 to July 
1902 in respect of a house owned jointly by Huseinbhai and 
Sulemanji their respective predecessors in interest. 

The appellants have raised only one question, that is of 
limitation. They have contended in the first place that under 
Art. r200fthe Limitation Act, the six years should be counted 
from July 1902, the date of the death of the accounting party 


Sulemanji; and that as the suit. was brought within six years . 


of that date, they are entitled to open up the whole account 
without any further bar of limitation. The appellants appear 
to have been encouraged to raise this contention owing to the 
somewhat elaborate, though in our opinionirrelevant, criticisms 
in the decided cases made by the learned Judge of the 
first appeal Court. The ultimate result of his discussion is 
what should have been clear to him from the beginning that 
there was no escape whatever from their obvious effect. We 
think there can be no doubt that the six years’ limitation pre- 
scribed by Art. 120 of the Limitation Act must, as held in 
those cases, be calculated from each item of the account, so 
that only those items which are within six years of the date of 
suit can be brought into the account under this rule of limita- 
tion. 

The appellants have, however, further contended that even 
if that be so, they are saved from the full bar of limitation 


by certain acknowledgments of Sulemanji alleged to have ` 


been made in May 1902. Those acknowledgments are said 
to be contained in two letters, the one addressed by Sulemanji 
‘to the first plaintiff, and the other addressed by Sulemanijj 
to his own father. We have carefully considered those letters, 
but are unable to find in them any definite acknowledgment 
such as would justify us regarding them as acknowledgments 
of liability*to account for any particular item within the mean- 
ing of s. 19 of the Limitation Act, 
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A, 0.3. The appellants have finally contended that in any case the 
1911 account ought to have been ordered from October 1901 instead 
~~ of from December 1901, as the parties added were brought 

Manone- on the record in October 1907 though the summonses were 
RHAT not served on them till December 1907. We think they are 
Tenin, entitled to this in view of the qualifying words in s. 32 of the 
— old Civil Procedure Code referring to s. 22 of the Limitation 

Beaman J. Act. 


The respondents have raised a cross-objection to the effect 
that the Article of the Limitation Act that ought to have been 
applied was not Article 120 but Article 62, that is to say, they 
ask us to hold that the suit is not really one for an account, 
but is merely a suit for money had and received. We do not, ` 
however, think in all the circumstances of the case that the 
contention is sustainable. The appellants demanded an 
account of the profits of the joint house under the manage- 
ment of Sulemanji. The sum due to them could only be 
ascertained after taking account not only of the rents received, 
but of the expenses incurred in the managment by Sulemanji. 
It cannot be said that there was any particular sum had and 
received on their behalf by Sulemanji. We think, therefore, 
that Article 62’ cannot be applied. 

We must accordingly modify the decree of the lower 
appellate Court by ordering that the account be taken 
from October rgor instead of from the 7th December rgozr. 
Otherwise we. confirm the decree of the lower appellate 
Court and dismiss both the appeal and the cross-objection 
with costs. 


Decree modified. 
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Before dlr. Justice Beaman und Mr, Justire Hayward, 


MERALI VISRAM 
v 


SHERIFF DEVIL? 


Civil Procedure Code (Act V of 3903), Seo. 118—High Courl— Revisionary 
Jurlsdiction—Zanzibar Civil Courts—Zanzibar Orders in Council, 1897, 
thause 29—Arbitration—Referenes to arbitration, absence of—Matters re- 
_ ferred outside the suii—Parties lo reference no parties to snit—Anplication 
Jor decree in terms of award—Daeath of plaint} — Heirs not on reeord—~ 
Jrvegularily—Illegality. 


- The High Court of Bombay has powers of rovision over all the Civil 
, Courts of Zanzibar. ` 
A suit was roferred to the sole arbitramont of the Judge into whose 
Court it was brought, but there was no written reference. ‘Che matters 
in difference snbmitted to the arbitration were not all included in the 
suit; and some of the parties to iL were persons who were oot in the suit 
ut all. The award was made in 1904, The plaintiff died in 1905. No 
application was mado in time to have a decree in terme of the award ; 
nor was an application ever made to bring plaintiff’s heirs on the record, 
The plaintiff’s son applied on the 6th April 1909 to have a decree passed 
in terms of the award, which the Court did the next day :— 
Heid, (1) that in acting as he did, the Tadge had far exceeded his juris- 
diction; ; i 
(2) that the defendant should. under s, 115 of tho Civil Procedure Code 
of 1908, be protected against Lhe consequonces of a proceduro, so -entize- 
ly unauthorised from first to last by any law. 
Ghulam Jilani v. Muhammad Hussan (1), referred to. 


DEwjt Jamal filed this suit on the 23rd February 1903, 
against one Rahimtulla Allarakhia, in the Court of His Britannic 
Majesty at Zanzibar, to recover certain cooking utensils 
which he alleged he was entitled to as Mutwalli of the Shia 
Isnashari mosque. In course of time new parties were added 
as defendants to the suit, and additional reliefs were claimed. 
Ultimately, however, the whole matter were left to the sole 
arbitrament of the Judge Mr. Lindsay Smith. There was no 
written reference to arbitration. The parties making the 
reference were not all parties to the suit and the matters left 
to the arbitration included many that were not in the suit. at 
all. The Judge delivered his award on thé 30th June’ rgo4. 
The plaintiff died on the 31st January 1905. No application 
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was made in time to have a decree passed in terms of* the 
award; and no application was ever made to bring on record 
the heirs of the plaintiff. 

Ou the 6th June 1909, the plaintiffs son Sheriff applied to 
the Court for a decree in terms of theaward. The Court issued 
notices to the defendants and on the next day passed the decree. 

The defendants appealed to the High Court of Bombay. 


Jinnah, with Mirza and Mirza for the appellant. 
G. K..Parekh, for the respondents. 


BEAMAN J.—This was an appeal against a decree purporting 
to.be made upon an -award of the 3oth of June 1904 in His 
Britannic Majesty’s Court at Zanzibar, the decree itself, giving 
effect to the award, was not made until the 7th April 1909. 

The appellant is met at the outset with the objection that 
no appeal is allowed against the decree passed upon an award, 
except in so far as that decree can be said to be in excess or 
contravention of the terms of the award ; and it became very 
clear that this objection must prove fatal to the appeal, 
as brought. 

Mr. Jinnah for the appellant then asked the leave of the 
Court to convert the appeal into an application under s. 115 
of the Code of Civil Procedure. [t has, I think, been the 


_ practice of this Court always to allow, in proper cases, appeals 


to be so converted into applications for the exercise of this 
Court’s power of superintendence and revision. We, therefore, 
acceded to Mr. Jinnah’s request, and we have dealt with what 
was originally brought before us as an appeal on the footing of 
its being an application under s. 115. 

It was contended for the respondents that this Court had 
no power under s. 115 to superintend or revise the proceedings 
of His Britannic Majesty’s Courts in Zanzibar, and we were 


‘referred to the decision of a Full Bench of this Court in Khoja 


Shivji v. Masham Guam (1). That case, however, is no longer 


‘good authority ; for clause 29 of the Council Order relating 


to Zanzibar of the year 1897, is differently worded, and we 
think advisedly differently worded, so as to confer upon this 
Court powers of revision over all the Civil Courts of Zanzibar. 


‘We think that the application is well founded and that there 
‘are more than‘usually numerous as well as cogent: reasons 


for: allowing it. 
The facts of the case, so far as they are material, are br#elly 
(1) (7895) I, L, R. 20 Bom. 480. : : 
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these. A suit was brought in 1903 by a plaintiff, resident in 
Bombay, through his son, his constituted attorney, against a. 
single defendant, resident within the jurisdiction of the Court 


of Zanzibar, for the recovery of certain pots and pans, to which . 


the plaintiff alleged himself to be entitled; as Mutwali. of a 
Musjid. This being the extent of the plaintiff's prayer the 
lit gition begah to grow in the first instance, apparently by the 
addition to the record of three other persons, who were alleged 
to be Mutwalis. But we are unable to discover that either 
then or at any subsequent period, any amgndment was made 
of the plaint so as to enlarge the original prayer. The case 


passed through the hands apparently of Judge Piggott, and- 


from him into the hands of Judge Smith, who, it appears from 
these proceedings, was asked by all concerned in the Jamat to 
arbitrate upon allmattersin difference between them. His 
award is dated the 30th of June 1904; and it appears that this 
award was read out in Court, after notice was given to the 
parties. 

Nothing more was done until 1909, when Mr. Framji, 
describing himself as pleader for the plaintiff, applied to have 
a decree made in terms of the award, and weare told that after 
only three hours notice given to the defendants, the decree,. 
which isnow made the subject of this revisional application, 
was passed on the 7th April 1909. 

Now there appear to us at least six sufficient reasons, to 
which it would not be difficult to add others, forthe conclusion 
that not only has the learned Judge below exceeded his 
jurisdiction, but that in the exercise of such jurisdiction, as he 
had, he has acted both illegally and with material irregularity. 

(1) There was no written reference as required by law; 
and although that in itself might not have been a sufficient 
reason, itat least undermines the foundation of the jurisdiction. 

(2) The reference to arbitration, so far as we are able to 
gather from the materials before us, was made by a great 
number of persons who were not parties to the suit. 

(3) The matters in difference which were submitted to the 
arbitration of Judge Smith were matters not in suit at all. 

(4) The result of these highly irregular, and we cannot 
help feeling, in the technical sense, illegal proceedings, has 
been to expand the claim for the possession of a few cooking 
utensils into a suit for framing a scheme for the administration 
ofa large religious endowment. There is this further ~objec- 
tion that ño suit of that kind could properly have been launched 
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without the previous sanction of the Advocate General, or 
such officer, as in Zanzibar, is clothed with his functions. 

:(5) . The award having been made on the goth of June 1904 
and.no application to have it filed having been made till 1909, 
such application is manifestly time-barred. 

(6) ` The plaintiff died early in the year 1995, and as no 
application was ever made to bring*his heirs or légal represen: 
tatives on the record, the suit had abated by July of that year. 

The proceedings then of April 1909, purporting to be made 
in the suit and bringing it to its completion, were made some 
four years after that suit had abated and no longer existed, It 
is therefore clear that acting as he did in April 1909, the learn- 
ed-Judge far exceeded his jurisdiction, or perhaps it would be 
more correct to say was acting entirely without any sort 
of:jurisdiction whatever. 

“It was contended on behalf of the respondents that there is 
the highest authority for holding that this Court will not inter- 
fere in the exercise of its revisional powers with decrees passed 
upon awards, appeals against which have been expressly for- 
bidden by the Legislature. In this counection we have been 
referred to the well-known case of Garlam- Jilani vy. Muhammad 
Assan). But while fully recognizing the principle laid down 
by their- “Lordships of the Privy Council in that case, we do 
not think it has any applicability. to such a state of facts as we 
have here to deal with. - If-the applicant were debarred from 
right of.appeal and were also-debarred from obtainig redress by 
recourse to -this Court under s. 115, it is difficult to say in 
what way he could be protected against the consequences of a 
procedure, so entirely unauthorized from first to last by any 
law; and we cannot bring ourselves to believe that there can 
be so patent a wrong, without its proper remedy. In allowing 
this. application, therefore, we do not feel that we are in any 
way contravening, as we certainly do not intend to contra- 
vene, the principle insisted upon by their Lordships of the 
Privy Council in the case cited. 

We think that this application must be allowed and that 
the decree of the Court of His Britannic Majesty at Zanzibar 
must be set aside as having been arrived at wholly without 
jurisliction and in its present form, in law, a mere nullity. 
The respondents must pay all costs of this proceeding and 
costs of the lower Court of the 7th April 1909. 


UJG) L. R. 29 L A 51, 4 Bom, L. R, 162, . 
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e Bofore Mr, Justice Russell and Mr, Justice Chandavarkar. 
- PANNALAL NATHULAL MARWADI 1911 
GANU BABAJI NHAVL* _—— Auyust aa, 
Practice —-Witnesses—Court expressing opinion as to sufficiency of avidence— 
Pkader declining to call further eridence—~Second appeal, aa 


Where the pleader ofa party, in view of the expression of opinion by 
the Subordinate Judge in the midst of the case, that it was unnecessary 
‘ for him to examine any more witnesses, declines to oxumine more wit- 
nesses, and this fact- is not mentioned iw the lower Court of appeal, the 
- party cannot bo heard in second appeal to say that he should be allowed 
the opportunity of adducing the evidence. 
Gulom v. Haji Badrudin (1), referred to. 


PANNALAL filed a suit to recover possession of certain pro. 
perty. To prove his claim, the plaintiff had cited ten witnesses. 
After three of them were examined, the Subordinate Judge ex- 
pressed an opinion that the plaintiff's case was proved and no 
further evidence seemed necessary. The plaintiff’s pleader 
accordingly did not examine any more witnesses. The Sub- 
ordinate Judge decreed the plaintiff’s suit. : 

On appeal, the Assistant Judge was of opinion that the evi- 
dence adduced by the plaintiff was not sufficient to support his 
claim. No request was made to him by the plaintiff to’ be 
allowed opportunity to cali the remaining witnesses. The 
suit was ordered to be dismissed. ra 

The plaintiff appealed to the High Court contending inter 
alia, that the lower appellate Court should have, under the 
circumstances, remanded the case and thus have given opportu- 
nity to the plajntiff to examine the witnesses that were not 
examined by him in consequence of expression of opinion by 
the Subordinate Judge. l ; 


Branson, with Nilkanth Atmaram, for the appellant. 
B. N. Bhajekar, for the respondent No. 1. 


CHANDAVARKAR J.—The first point urged in support of 
this appeal is that the learned Judge has reversed the judg- 
ment of the first Court, without giving an opportunity to the 

*Becond Appeal No. 949 of 1910, decree passed by R. B. Gogte, Sub- 
from the decision of V. M. Forrors, ordinate Judge of Patan, in Suit No, 
Assistant - Judge, A. P. at Satara, in 2385 of 1908. 

Appeal No, 256 of 1909, reversing the (1) (2888) L. L, B. 13 Bom, 336. 
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A O. J. present appellant of adducing the evidence, which he’ did n6t 
1911 adduce in that Court under the impression that. the Subordinate 
<~. Judge was satisfied with the evidence of the witnesses whom 

Paxwatan the appellant had already examined. 
ae Now, to that argument the answer is given by the decision 
aed of this Court in Guam v. Haji Badrudin(). _ 3 

Chandavar- This case is even stronger than that, because, ‘in this «case 
ar J. 

——” it is not the Court which stopped the present appellant from 
examining more witnesses than he had already examined, but 
it is the pleader of the appellant in the Court of first instance 
who thought that, having regard to the expression of opinion 
by the Subordinate Judge inthe midst of the case, it was 
unnecessary for him to examine any more witnesses, But 
pleaders ought to remember that the Subordinate Judge’s is not 
the final Court and that there are higher Courts of appeal that 
might take a view different from that of the Subordinate 
Judge. Therefore, pleaders and parties take the whole 
responsibility on their own shoulders when they dispense with 
evidence; and even supposing that the party or the pleader 
was misled in the Court of first instance by the expression 
of opinion of the Judge of that Court in the midst of the case, 
it was the duty of the appellant’s pleader to have brought that 
fact to the notice of the District Judge, that the ‘error, if 
any, might be rectified. Therefore, we here, sitting in second 
appeal as a Court having only to correct errors of law of ‘the 
Court below, cannot say that the District Judge has erred in 
law in not giving the appellant an opportunity to examine the 
witnesses, whose evidence was dispensed with because - the 
appellant’s pleader in the Court of first instance- liaponsed 
with them. 

We are called upon by the appellant’s counsel not to cor- 
rect an error of law committed by the lower Court but: to 
correct an error committed by the appellant’s own pleader in 
the Court of first instance. 

Then the next argument urged by the learned counsel, pass- 
ing on to the merits, was that the learned District Judge had 
thrown the onus of proof on the appellant, when by the light 
of the evidence, which the appellant had already adduced, that 
onus had been discharged. But the question of onus is not 
necessarily and in all cases one of law. How much or what 


evidence is sufficient to discharge the onus that lies. upon. a 


@ 


(1) (1888) I. L. R. 18 Bom, 296, = fo neh Fare Sees 
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party, ifa question which must depend upon the weight to be 
attached to the evidence already adduced. Therefore, the 
learned District Judge was within his.discretion on that point. 

And as to the other arguments urged, they are all arguments 
on questions of fact and we cannot interfere with the learned 
Judge’s view, because he has found upon the evidence, differing 
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from the Subordinate Jħdge, that the plaintiff, that is, the Ae i 


present appellant, has not proved his case. 

It is true the learned District Judge has not given suflicient 
weight to the evidence adduced by the plaintiff and sufficient 
regard to the view which the Subordinate Judge had taken of 
the case after a patient investigation of the facts. If we had 
to deal with the appeal as a first appeal, we might not have 
come to the same conclusion at which the District Judge has 
arrived. But our jurisdiction in second appeals extends only 
to errors of law committed by the lower Court, and we cannot 
say that there is any error in law in the District Judge’s 
judgment to warrant our interference with his findings of fact. 

For these reasons the decree is confirmed with costs. 


Decree confirmed. 





Before Mr. Justice Beaman and Mr. Justice Hayward. 


PARVATIBAI BHAGIRATH TELI 
v. 


CHATRU LIMBAJI TELI* 


Tlindu Law— Widow~Maintenance—Separate maintenance—Arrears of main- 
lenance—Dsmand and refusal. 


In order that a Hindu widow may be entitled to arrears of maintenance, 

it is not necessary to prove demand and refusal. 
Ambabai v. Ramchandra (1), followed. 

A Hindu widow is not bound to reside inher deceased husband’s family 
house, and does not forfeit her right to maintenance by going to reside 
elsewhere, unless she leaves the house for an improper purpose, 

Girianna v. Honama (2), followed. 


Surr to recover maintenance. 
Parvatibai, (the. plaintiff) sued her husband’s brother and the 


“eBecand’ Appeal No. 328 of 1910 Joint Subordinate Judge at Ahmed- 
against the decision of C. O. Boyd, nagar, in Civil Suit No. 204 of 1908, 
‘District Judge, Ahmednagar, in Ap- (1) (1895) P. J. p. 44. 

‘peal No.,78 of 1909, confirming the (2) (1890) I. L, R, 15 Bom, 236, 
“decree "passed by M. K. Nadershah, 
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brother’s son, Limba and Chatru (defendants Nos? 1 and %), 
to recover maintenance at the rate of Rs. 10 per month. She 
also claimed arrears of maintenance for the past four years al 
that rate. 

The Subordinate Judge awarded her maintenauce at the rate 
of one rupee per month. He declined to award her arrears of 
maintenance, on the following grotinds:— . 


“Plaintiff had not asked for maintenance from the defendants nor had sho 


ever served them witha notice claiming maintenance, Defendants besides . 


had never refused to maintain her: they are evor ready to maintain her.” 


This decree was, on appeal, confirmed by the District Judge. 
The plaintiff appealed to the High Court. 


K. H. Kelkar, tor the appellant.—Both the lower Courts 
have found that the plaintiff is entitled to maintenance. Her 
tight to maintenance having been established she is entitled 
to the arrears of maintenance as a matter of law. It was not 
necessary for her to prove demand and refusal. See Amébabai 
kom Balaji Vinayak Kale v. Ramchandra Balaji Kale). 


G. B. Rele, for the respondent.— Though we hold no property 
excepting a certain house, which would be liable to the 
plaintiffs maintenance, still taking into consideration the 
plaintiff’s relationship we have always expressed our willing- 
ness to maintain the plaintiff provided she lived with us. 
There are sufficient indications in the Subordinate Judge’s 
judgment showing that the plaintif is not entitled to any 
indulgence. Arrears of maintenance can be granted provided 
the plaintiff has made out a proper case for maintenance. In 
the present case the maintenance has been awarded to the 
plaintiff because a particular house was found to be joint family 
property and her maintenance has.been charged on the house. 


HAYWARD J.—The lower Courts have held that the plaintiff 
is entitled to maintenance at the rate of one Tupee a month 
from date of suit. They have, however, declined to grant 
arrears of maintenance for the four years previous to the suit. 
On second appeal before us the only question argued has been 
whether the arrears were properly refused in consequence of 
failure to prove demand and refusal. No doubt such a rule ‘was 
laid down in certain decisions of the Madras High Court, buta 
contrary view was taken by Ranade J. inthe case of Ambadai 


kom Balaji Vinayak Kalev. Ramchandra Balaji Kale(2),in this’ 








(2) (1895) P. J. p. 44. ` i 


* 
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Céurt. The only ground upon which the arrears might in A. C.J. 
this case have been refused would appear to be that indicated 1911 
by Sargent C. J. in the case of Girianna Murkundi Naik v. pue 
Honama(.), where he stated: “It is now well established that a PARVATIBAI 
Hindu widow is not bound to reside in her deceased husband’s v. 
family house, and does not forfeit her right to maintenance by Cuarnu 
going to reside elsewhere, unless she leaves the house for an Hayward J. 
improper purpose.” No such ground has, however, been made —— 
_ out in this suit. 

We must, therefore, modify the decree by granting the 
plaintiff four years’ arrears of maintenance prior to suit at the 
rate of one rupee a month with proportionate costs of this 
appeal. l 

Decree modified. 





Before Mr, Justice Beaman and Mr. Justice Hayward. 


SALEBHAI ABDUL KADER BASRAI 


1911 
v. ~ 
BAI SAFIABU.* August 23. 


Limitation Act (XV of 1877), Art. 123— Legacy, not assented to by executor— 
Probate and Administration Act(V of 1881), Sec. 112—Suit to recover legacy— 
Mahomedan Law—Walkf—Bequests for celebration of Ali?s appoinimeni— 
Gadiukhum feasi—Faitiah dinners—Cy pres. 


A suit to recover a legacy is governed by Article 129 of the Limitation 
Act, 1877, even though the legacy be not assented to by the executor, 
and the suit involves the administration of the whole estate. 

A bequest to give “Gadi-ul-khum feast at the holy Mecca” and “a Gadi 
feast at Remanpura in Surat” is a valid wakf, it being for the celebration 
of the appointment of Ali as successor of the Prophet. 

A bequest which directs Fattiah dinners on the testator and his wife's 
account is not a valid wakf. 

Where it appears that the testator had a general charitable intention ns 
indicated in the several bequests made by him and one of those bequests 
fails, the Court can devote the property to religious or charitable purposes 
according to the cy pres doctrine. 


ONE Ismailji Dossabhai died at Surat on the 16th August 
1889, having made his will on the 15th July 1889. He was ‘ 
married to Kulsumbu, by whom he had three daughters: 


I 
*First Appeal No. 209 of 1909, Surat, in Buit No. 283 of 1900. 
fråm the decision of J. Ð. Modi, (1) (1890) I. L. R. 15 Bom, 236, 
Firat Class Subordinate Judge of 


B, 129 . ` 
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A.C. J. Fatma (defendant 1), Zenabu (defendant 3) and *RatanBu. 
i911 Ratanbu had died in his life-time. ; 

— The testator appointed his daughter Fatma the executrix of 

Satzsuat his will. He set apart a third share of his property for certain 

Bat KERN religious and charitable purposes detailed in para. 4 of the will, 

PAFIABY set out in the judgment. The remainder of his property was 

directed to be divided between his heirs. As regards Ratanbu 

( the predeceased daughter ), the will provided as follows:— 

“To the children of my deceased daughter Ratanbu ( her i. e,) the deceased 


Ratanbu’s ‘share shall be given in equal parts and I appoint her children as 
(my) heirs. To thém (their deceased mother’s share ) shall be duly given in 


equal parts.” 


Fatma obtained probate of the willin February 1891. 

The plaintiffs, the heirs of Ratanboo, filed this suit on the 
19th November 1900, to recover the share which -Ismalji had 
bequéathed to them. 

Fatmabu, the defendant No. 1, contended inier alia that 
Ismalji the testator had no right to make Ratanbu’s issue his 
heirs in the manner he had done; that the plaintiffs were not 
entitled to any share. 

The Subordinate Judge dealt with the charitable bequests, 
which were of two kinds: (1) Gadi-ul-khoom dinners at Mecca 
and Surat ; and (2) Fatiyya dinners for the testator and his wife. 

_In describing the first he remarked : 

« Gadi-ul-khoom literally means ‘the pond of the village.’ It was at that 
place that the prophet Mahomed had on a certain date appointed Alito be 
his successor and Imam, So there is a festival held on the occasion of the 
anniversary of that every year; and on that occasion dinners are given in 
various places, In Mecca, a Vohra gives these dinners only to those Vohoras 
who may bo present in Mecca on that occasion. In Surat, it seems adinuer was 
given by Ismalji to the Vohra residents of Rehmatpura Street, The parties 
are Dandi Vohras of the Shiah sect,” 

The learned Subordinate Judge examined at length the 
case-law on the subject and held that all the bequest for charity 
constituted valid wakf. He, however, held that the suit was 
parred by limitation, on the following grounds: 

«T£ we consider the suit as an administration suit, then the period applic- 
able is that of six years under Article 120 of the Limitation Schedule, and the 
claim is then time-barred: 25 Mad. 264; 20 Cal, 906. Really and truly speak- 
ing this is an administration suit, though the plaint does not follow the Forms 
prescribed. 

The plaintiffs gay the suit comes under Article 123 of the Limitation Act, 
They claim as against the executrix a legacy or share left to them by the vill, 
of course without the will the legaties have no right whatsoever, 
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A sait for legacy, to the pogsession of which legacy, the plaintiffs have 
become duly entitled, can be brought within practically thirteen years of the 
testator’s death, if there be no other condition delaying the vesting of the legacy; 
see 19 Mad. 425; 8. 117 of the Probate and Administration Act, corresponding 
with 8. 297 of Act X of 1865. Soif Art. 123 should apply, then the claim 
would be within time. $ 

But I say thisis not, strictly speaking, a suit for legacy; for as such, it is 
not mhintainable at all. A legacy must be sought to be recovered as a legacy 
(9 Cal. 79) and the plaint must show that the executor has given his assent 
to the legacy under s. 112 of the Probate and Administration Act, 1881, 
which applies to the parties before us,” ` 


The plaintiffs appealed to the High Court. 


B. J. Dessai, with T. A. Gandhi, for the appellants. 
Weldon, with Little and Co., for respondents 2b and ad. 
T. A. Gandhi for respondents Nos. 4 and 5. 


BEAMAN J.—The plaintiffs sued the executrix and other 
heirs under the will of their deceased grandfather Ismailji to 
recover a legacy alleged due to them under the will of the said 
deceased Ismailji. 

The defendants pleaded that the claim was time-barred ; 
that the legacy was invalid to more than the extent of one- 
third of the estate owing to the want of assent of the other 
heirs; that the legacy could not be given effect to owing to 
more than one-third of the estate having been already left by 
a prior clause of the will in Wakf. 

The original Court decided that the suit was time-barred; that 
the legacy was invalid to more than the extent of one-third of 
the property; that there was no assent of the other heirs and 
that the legacy could, therefore, not be given effect to as one- 
third of the property had been validly left by a prior bequest 
in Wakf. The original Court, therefore, dismissed the suit with 
costs. 

On appeal it has been argued with regard to the question 
of limitation that the Article applicable was not Article 120 
put Article 123 of the first Schedule of the Limitation Act. It 
has been contended in answer that the suit was really an ad- 
ministration suit or one for an account, falling under the 
general provisions of Article 120, as the legacy did not receive 
the assent of the executrix under s. 112 of the Probate and 
Administration Act V of 1881, and was, therefore, inchoate and 
céuld not,be made the basis of a suit for a legacy. In support 
of that contention several cases were quoted; but after giving 
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them our best consideration it appears to us that they do not 
support the contention. The most that can be dedtced from 
them is that where there has been no assent of the executor 
then the suit must include a demand for the administration of 
the whole estate. The cases included those of:—Cursetyee 
Pestonjee Bottliwalla v. Dadubhat Eduljee(s); ‘Okhoy Coomar 
Bonnerjee v. Koylash Chunder Ghosal(2) and Rajamannar v, 
Venkatakrishnayya(s). It appears to us that the mere want 
of assent of the execytrix cannot alter the substantial nature of 
the suit, which was to recover the legacy. Article 120 is 
merely an Article referring to suits for which there isno other 
provision in the Schedule. It is not an Article referring 
specifically to administration suits. Article 123 is, therefore, 
the Article applicable, where the substantial claim is 
to recover a legacy, whether or no the suit involves 
the administration of the. whole estate. This suit must 
accordingly be held to have been brought within time as it was 
brought within the twelve years allowed by Article 123. It is 
unnecessary in this view of the case to deal with the further 
arguments based upon the minority of one of the parties and 
the alleged extension in favour of all of the period of limita- 
tion. 

With regard to the question of the assent of the other 
heirs to the legacy it is sufficient to say that the matter has 
not been seriously pressed before us, as there was no evidence 
of the assent of al? the heirs. 

With regard to the question whether the prior bequest in 
wakf was valid, it is necessary to consider in some detail the 
terms of the bequest occurring in paragraph 4 of the will as 
follows :— 

“ As to whatever may come to in respect of a third share that is in respect 
of a third portion and of any above-mentioned property, and of such property, 
my exeoutrix Bai Fatmabu shall duly do such act as may perpetuate my name 
and as may do good, In lieu of the said amount one house and a moiety of 
another house in Bombay the particulars whereof are mentioned in the above 
written second clause, As to whatever income may be realised on the expenses 
rolating to those houses being deducted the said income shall be appropriated 
towards the performance of the following works :— 

“ I have been giving Gadiulkhum feast at the holy Mecca through Mr, 
Abdul Ali Nakhuda. The same shall daly be given, 

“I have been giving a Gadi feast at Remanpura in Surat, the same shall 
be given. ° 
“Gy (2896) L L. R. 19 Mad. 425, (8) (1902) L L. R. 25 Mad. 361, 364. 

(2) (1890) I. L. B. 17 Oal, 887, 
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“ According to these particulars and agreeably to what is w 
same shall be done and xs to whatever may remain over on that being - done 
my said executrix shall give therewith a Fattiah dinner on my and on my 
wife’s Kulsambu’s acoount, and I bave given my full authority to the 
above named executrix to do the above mentioned works. She shall do the 
same during her life-time and after her, her children gbal! do the same,” 

The question of the validity of these bequests has been 
considered at considerable length by the learned Judge of the 
original Court from pages 8-11 of the printed judgment, and 
he came to the conclusion mainly it appears from certain dicta 
of Ameer Ali, that the bequests were good bequests as Wakf. 
It appears to us that the two first bequests at all events being 
for the celebration of the appointment of Ali as successor of 
the Prophet were properly held to be valid Wakfs. In para- 
graph 322 of Wilson’s Anglo Mahomedan Law, it is stated that 
“all works of religion, charity, or public utility, not con- 
demned by the Mahomedan religion, are proper objects of 
Wakf” on the authority of the Hedaya. 

But itis open to question whether the third bequest for 
Fattiah dinners “on my and my wife Kalsumbu’s account” is a 
valid Wakf. Itis pointed out by Wilson in paragraph 323A 
of his work that the Madras High Court has recently held such 
a bequest not to be a valid Wakf in the case of Kaleloola Sahib 
y. Nuseerudzen Sahib C). A similar question also arose in 
the case of Biba Jan v. Kalb Husain (2). And in the case of 
Zooleka Bibi v. Syed Zynul Abedin(s), it was held by Tyabji J.: 
“ that there is nothing in the Mahomedan law to justify the 
tying up of property for the purpose of maintaining the tombs 
of ordinary individuals. It can only be done with respect to 
shrines and tombs of great religious teachers which are regard- 
ed with very considerable feeling of reverence and sanctity by 
various Mussulman Communities throughout the world.” 

But however that may be, it appears to us looking to the 
fourth paragraph of the will as a whole that the testator un- 
doubtedly had a general charitable intention, and that con- 
sequently even if the third bequest in favour of the Fattiah 
dinner should fail, the property would have to be devoted to 
religious or charitable purposes according to the cy pres 
doctrine. The property actually bequeathed in Wakf was the 
t one house and a moiety of another house in Bombay.” It is 
not possible in this suit to decide exactly how that property 
i a L 


(1) (0894) IL. L. R. 18 Mad. 201. (8) (1904) 6 Bom. L. R. 1058, 
(2) (1908) I. L., R. 31 All, 486. 
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should be devoted to religious or charitable purposes. That 
would be a matter for consideration and decision im separate 
proceedings properly instituted by those interested in the 


Sargsmar religious or charitable purposes on the principles stated in the 


U. 


Bar SAYABU u 


Tagore Law Lectures for 1907, by Abdur Rahim at p. 305:— 
If, however, the specified objects be limited or happen to 


Beaman J. fail, but a general charitable intention is to be inferred ‘from 


the words of the grant, the Wakf will be good and the income 
or profit will be devoted for the benefit of the poor, and in 
some cases, to objefts as near to the objects which failed 
as possible. This rule’is analogous, to the doctrine of cy pres 
of the English law.” All that can be decided in this suit is 
that the “ one house and moiety of another house in Bombay” 
were validly bequeathed in Wakf. 

That being so, the only question remaining to be decides is 
whether upon an administration of the whole estate there 
would remain any balance out of the one third alone available 
for bequests to satisfy the legacy in suit after deducting the 
value of the two houses validly bequeated in priority in Wakf. 
For this purpose it will be necessary to remand the case to 
the original Court for a complete administration of the estate. 

We, therefore, reverse the decision of lower Court. upon 
these preliminary issues and remand the case for a complete 
administration of the estate, with reference to the foregoing 
observations and O. XX, r. 13 of the first Schedule of the Civil 
Procedure Code. 

Costs to be costs in the administration. 


Decree reversed. Case remanded. 
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3 KESHAV DHONDI SINDE 
v 


JAIRAM GANGARAM PAWAR.* 


Mamlatdars Courts Act (Bom, Act Il of 1906), Sec. 23—Possessory suit—Revi- 
sionary powers—Collector—Absistant Collector can exercise the powers— 
Land Revenue Code (Bom. Act V:of 1879), Beo, 10. 


An Assistant Collector, who is putin revenue charge of any portion of 
a District, is empowered, by s. 10 of the Bombay Land Revenue Code of 
1879, to exercise all the powers conferred upon the Collector of the District 
by 8. 23 of the Bombay Mamlatdars’ Courts Act, 1906. 


KESHAV and Eknath brought a possessory suit, under the 
provisions of the Bombay Mamlatdars’ Courts Act, 1906, in 
the Court of the Mamlatdar of Karmala, alleging that they 
had taken the lands in dispute on lease for one year from their 
owner Ranu Bavaji and were in possession ofthe same. They 
prayed for ap injunction restraining Jairam and others from 
disturbing their possession. 

The Mamlatdar decided the suit in the plaintiffs’ favour. 

The defendants applied to the Assistant Collector to revise 
the order, and presented, in support of his’ application, seven 
or eight documents by way of further evidence. The Assistant 
Collector held that the documentary evidence was all in favour 
of Eknath (defendant No. 2) and that the plaintiffs had not 
been in possession. He, therefore, dismissed the suit. 

The plaintiffs applied to the High Court under its Civil Ex- 
traordinary Jurisdiction. 


Branson, with W. V. Gokhale, for the applicants. 
K. H. Kelkar, for the opponents. 


BEAMAN J.—This rule was issued calling upon the opponent 
to show cause, why an order passed by Mr. Wadia, Assistant 
Collector of Sholapur, purporting to revise the decree ofa 
Mamlatdar’s Court, should not be set aside, as being in the 
first place a nullity, or failing that, as having been made with- 
out jurisdiction or in excess of the jurisdiction vested in that 
Officer. 


The principal point to which our attention has been invited 





*Civil Extraordinary Application Sholapur, reversing the order passed 
Ko. 99 of pu, from the decision of by J. R. Gaikwad, Mamlatdar of Kar- 
N, J. Wadia, Assistant Collector of mala, in Possessory Buit No. 82 of 1910, 
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is whether an ‘Assistant Collector, merely in virtue of being 
placed in revenue charge of certain portions of a District, is 
thereby empowered to exercise all the powers conférred upon 
the Collector of the District by s. 23 of the Mamlatdars’ Courts 
Act (Bombay Act II of 1906). 

On a first view, it would appear that an Assistant Collector 
could not be so authorized; but in opening’ his case Mr. 
Branson very candidly, and very rightly, I think, drew our 
attention, to s. IO of the Land Revenue Code ; and after hav- 
ing given that sectiop our very best and most careful attention, 
with special reference to the arguments which Mr. Branson 
has used against its applicability here, we feel unable to 
escape from the force of the direct language used. If language 
is ever to mean anything, whenit is perfectly plain and un- 
ambiguous, the language of this section, we think, must be 
taken in its natural sense. That section enacts that after 
certain conditions precedent have beer fulfilled, an Assistant 
Collector thus placed in charge of portions of a District is 
empowered to exercise all the powers conferred upon the 
Collector by this Act or any other law at the time being in 
force within the local limits of that portion of the District, 


of which he has been placed in charge. It has been very 


strenuously contended that the words “or any other law at 
the time being in force” having regard to the general structure 
of the section and to its place in the Land Revenue Code, 
ought to be restricted to laws or Acts ejusdem generis: but 
we think that that would be stretching interpretation too far; 
and had we had any doubt of what Government intended when 
this Land Revenue Code was passed, (a Resolution, which of 
course is no binding authority upon us, but serves to throw 
useful light upon this question, cited in a footnote to s. 10 in 
Sathe’s Edition of the Land Revenue Code), goes far to dispel 


that doubt. 


We were referred in the course of the agrument to an unre- 
ported decision of JenkinsC. J. and Batchelor J. upon what 
appears to have been a very similar point. There the Rule 
was made absolute, but no reasons were given. I have 
consulted my Brother Batchelor and he assures me that so far 
as his memory goes s. 10 was never referred to in that argu- 
ment or brought to the notice of that Bench. 

The recent case of Somchand Bhikhabhai v. Chhaganlal 
Khubchand(), decided by Scott C. J. and Batchelor J. under s. 

(1) (1911)33 Bom, L. R. 207, e 








er 
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IT of the Land Revenue Code, plainly turned upon a different 
point and is governed by quite different principles. 

Here, we think, we must give its natural effect to the 
language of s. 10 and hold that an Assistant Collector put in 
charge of any portion of a District is within that portion of 
the. District clothed with afl authority and powers of a Collector 
conferred by the Land Revenue Code or by any other law at 
the time being in force. The Mamlatdars Courts Act is such 
a law andit confers upon the Collector powers of revision 
which within his territorial limits, the Assistant Collector was, 
we think, empowered to exercise. It cannot, therefore, be 
said that the order complained of was in law anullity for this 
reason. : . 

It was then contended that even if the Assistant Collector 
had power to revise the proceedings of the Mamlatdar’s Court, 
he exceeded his jurisdiction by admitting fresh documentary 
evidence; andin that connection we have been referred to another 
decision of: Scott C. J. and Rao J. in Kashiram v. Rajaram), 
in which those learned Judges have certainly held that the 
Collector who, while revising the Mamlatdar’s decree admits 
evidence, thereby exceeds his jurisdiction, and that is a sufficient 
ground to warrant the interference of the High Court in the 
exercise of its superintending power. Doubtless this is a 
similar case; but the exercise of this extraordinary power, 
vested in the High Court, is always a matter of discretion; and 
` having regard to the facts which have been stated here, parti- 
cularly that litigation is actually in progress and may soon be 
expected to settle the matters in dispute between the parties 
we do not feel called upon now to interfere with the revisional 
order passed by the Assistant Collector. We do not think it 
necessary to do so to avert any material and otherwise irrepar- 
able injustice. 

For these reasons we think that the Rule must be discharged 
with costs. 


? 


Rule discharged. 





(») (1911) 13 Bom, L, R. 879. 
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Before Mr, Justice Beaman and Ar. Justice Hayward, s 


MULJIBHAI NARBHERAM BHATT ' 


1911 
V. 
PERERA LAKHMIDAS DADABHAI PATEL.” 


Civil Procedure Code (Act V of 1908), Seo. 11—Res judicata—Suit for partilion 
—Previous suit for partition of other property. 4 


K, a Hindu widow, sued the heir of her husband’s brother (defendant 
No. 1) in 1884, to recovey by partition her husband’s share in certain lands 
which he held jointly with his brother; but failed. In 1908, the plaintiff, 

è claiming through K’s husband, sued defendant No. 110 recover possession 
of the house in which K resided during her life-time, In both the suits 
it was alleged that the brothers had already separated as regards houseg 
and the house in question had fallen to the share of K’s husband. The 
defendant contended that the second suit was barred hy res judicata :— 

Held, that the suit was not barred by res judicata, for what was sub- 
slantially iv issue betweoon the parties in the second suit, did not necesan- 
rily call for decision and had not in {net boon decided in the first suit. 


SUIT to recover possession of a house. : 

The property in dispute originally belonged to one Kishore- 
bhai, who died leaving him surviving a widow Kanku, and a 
brother, Desaibhai. The relationship of the parties to this 
proceeding is shown by the following genealogical tree :— 








Nanabhai 
| 
sell lora 

Rajibhai Haribhai ’ 

| 
Kuvordas I. | 

Desaibhai Kishoreclag 

Dadabhai | =Kankn 

| (Daughter) 
Takbmidas 


(plaintiff) Muljibhai 
(defendant 1) 

On Kishorebhai’s death, the house in dispute passed into 
the possession of Kanku. 

In 1884, Kanku filed a suit (No. 1151 of 1884) against 
Muljibhai,(r) for a declaration that a certain Khadki appertain- 
ing to the house (in dispute in the second suit) belonged to 
her and (2) for recovery of possession of certain lands about 
45 bighas and (3) for Rs. 40, the amount of income of the 
lands for one year. She alleged in her plaint that her husband 

*Second Appeal No. 542 of 1910, Appeal No. 78 of 1909, reversing the 
from the decision of D. Q. Medhekar, decres passed by J. N. Bhatt, Second e 
Additional Firat Class Subordinate Claas Subordinate Jndge ate Borsad, 
Judge, A. P., at Ahmedabad, in in Cigi] Suit No, 98 of 1908. 
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‘and his brother had divided their dwelling houses, while all 
other immovable property was left joint and undivided. The 
lands used to be managed by Desaibhai who gave to the 
plaintiff her share of the profits. The issues raised in the 
suit were: (1) was there a division between Kishoredas and 
Desaibhai, and was the family land allowed to remain joint 
on, condition that the incbme should be received according to 
the respective shares as alleged by the plaintiff? (2) Did the 
Khadki in dispute belong absolutely to Kishoredas and was 
it in his possession? The second isste was not decided as 
Kanku withdrew her claim as regards the Khadki. The finding 
recorded on the first issue was that the family land was un- 
divided and that there was no condition that the income should 
be received according to the respective shares as alleged by 
Kanku. 

Kanku died on the #25th February 1907. On her death, 
Muljibhai somehow obtained possession of the house. 
The plaintiff, a reversionary heir of Kishorebhai, filed the 
present suit on the 17th January 1908, against Muljibhai 
(defendant 1) to recover possession of the house from him. 
Defendant No. 2 was a tenant of defendant No. 1. 

The defendant No. 1 contended inter alia that the suit was 
barred by res judicata, 

The Subordinate Judge held that the suit was not barred: 
but dismissed the suit on merits. The learned Judge remarked 
as follows :— 


It will appear from above that though there was an allegation in the plaint 
that there was a division of the dwelling houses and a denial of division by 
defendant No. 1 and though the issue as to division was framed in so general 
a manner as to cover the pleadings both as regards houses and lands, the find- 
ing on the issue was confined expressly to the family land. The Court re- 
frained, and in my opinion intentionally refrained, from deciding the question 
as to tho division of the dwelling houses or the Xhadhis, For, tho subject- 
matter before the Court, in that suit was land only, the claim in respect of 

“the khadhi having been withdrawn. A perusal of the whole judgment 
(exhibit 21) shows that the Court did not address itself to the question as to 
the division of the dwelling houses notwithstanding the fact that some of the 
witnesses have been put questions as rogards the division of the houses too 
(exhibits 90 and 91). It is true that the Court has at one place remarked as 
follows :—“T am of opinion that the severance of interests and the payment 
of the share as alleged, are not proved, and that the property has always re- 
mained undivided, and Kankuba, who lived in the separate house, was main- 
tained by Desaibhai as a widow of the joint family until his death which took 
plaoo i in Vpishakh Samvat 1339.” But this remark is not tantamount to decid~ 
ing Lhat there was no division of the family houses, Thére may be a division 
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of houses between brothers and yet the widow of one of them may be main- 


‘tained by the other, out of the income of the joint family lands, in Which cast 
it can be said that the widow was maintained as a widow of the joint family. 


I, therefore, hold that though the question of the division of houses was raised ' 
inthe pleadings and though a general issue as lo division was framed, the 
question of division of lands only was decided and not of the houses, the 
same not boing necessary for the purposes of that suit.” 


On appeal, the Subordinate Judge,-.\. P., held that the house 
in dispute was in possession of Kanku as her husband’s sepa- 
rate property. He, therefore, reversed the decree and decreed 
the plaintiff's claim, Fhe question of res judicata was not 
gone into in that Court. 

The defendant No. 1 appealed to the High Court. 


L. A. Shah, for the appellant. 
Branson, with G. K. Parekh, for the respondent. 


BEAMAN J.—There were two brothers Kishorbhai and 
Desaibhai. The plaintiff is admitted to be the nearest heir of 
Kishorbhai, and the defendant of Desaibhai. Kishorbhai left 
a widow Bai Kanku, who resided in the house, which is the 
subject-matter of this suit, until her death. The plaintiff’s 
case is that during the lifetime of Kishorbhai and Desaibhai 
they effected a partition of their house property, as a result 
of which, the house in suit fell to the share of Kishorbhai and 
became his exclusive property. This was held to be so, as a 
fact, in the lower appellate Court. But the appellant contends 
that the present suit is res judicata by reason ofa suit brought 
by Bai Kanku in 1884, for her share of the lands, which had 


‘ constituted part of the joint property of the brothers Kishor- 


bhai and Desaibhai. That point was taken in the Court of first 
instance and elaborately discussed. The learned Judge there 
came to the conlusion that the suit of 1884 did not bar the 
present suit; and the present appellant did not raise the point 
again before the learned Judge of first appeal, so that we have 
not had the benefit of his opinion’ upon it. 

The appellant’s case it that since Bai Kanku sued to recover 
her deceased husband’s share in the landed property, exclusive 
of the houses, on the footing of Kishorbhai and Desaibhai 
having separated, and since the decision in that suit was 
against her, it must be regarded as res judicata of the whole 
question of partition or union. We think, however, after 
carefully considering all the facts of that suit, and the argu- 
ments addressed to us on behalf of the appellant, that this 
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would be carrying the principle of res judicata too far. In that 
suit Bai Kanku asked for the possession, after partition by 
metes and bounds, of her late husband’s share in the fields, 
which had constituted part of the joint family property. She 
had alleged then as the plaintiff alleges now, that there had 
been an actual partition of the house property, to which 
effect had been given; andthough no doubt it is an implication 
of law that where there is a partition of some part of the pro- 
perty carried out by metes and bounds, the interests of the 
divided members of the family are severed, they are thence- 
forward in respect of the property which if not partitioned by 
metes and bounds tenants-in-common; in practice it is quite 
usual to find Courts implying reunion from the mere fact of 
joint use and occupation of the property not actually parti- 
tioned for a long period after the alleged partition. 

Having regard to what was actually found by the learned 
Judge who tried Bai Kanku’s suit, to the frame of the issues 
and the carefully guarded language he has used in disposing 
of them, it appears to us that what is now substantially in 
issue between the parties did not necessarily then call for 
decision and was not in fact decided. It is quite true that there 
are some observations in the judgment in that suit which 
strongly support the appellant’s allegation that had the learn- 
ed Judge thought it necessary to do so, he would have held 
definitely that there never had been actual partition of the 
house property. But it appears to us that even had he held that 
the house property had been partitioned, and that each brother 
had thenceforward held his share in severalty, that need not 
necessarily have precluded him from coming to the decision 
he did upon the only question he was asked to decide. What, 
therefore, was not directly and substantially in issue in that 
suit and was not necessary to be decided, cannot now, we 
think, fairly be held to be res judicata against the plaintiff. 

As this was the only point taken in appeal, we must, there- 
fore, dismiss the appeal with all costs and confirm the decree 
of the Court below. 


Appeal dismissed. 
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Before Ar. Justice Beaman and Mr. Justice Hayward. ° 


GANGADHAR PARAPPA ALUR . 


1 
August 29. YELLU VIRASWAMI SHIRAWALE* 


dindu Law—Inheritance— Widow—Unchastity—Condonation by husband— 
Husband and wife—Imputations of utchastity on wifo’s part—Practice. 


Under Hindu Law, a widow is nol disyualified from inheriting the 
property of her hugband, on the ground of her unchastity during her 
busband’s life time, if it is condoned by him. 

Whero the husband and wife have lived Logether, without any open 
breach of marital relations up to the husband’s deuth, it would bea 
dangerous principle to allow mere outsidors to como in and imputo acts 
of unchastity to the wife during tho poriod of hor coverture. 


SUIT to recover possession of immovable property. 

The property belonged to one Viraswami, who died leaving 
him surviving a widow, Yellu (the defendant) anda daughter 
Ginnama by a predeceased wife of his. Ginnama sold the pro- 
perty to Gangadhar (the plaintiff) on the 15th February 1909. 
He sued to recover its possession from Yellu (the defendant) on 
the 2ist June 1909. 

Yellu, it appeared, was the fourth wife of Viraswami, who 
was nearly sixty years of age. The plaintiff alleged that she 
had lost her right to inherit the property on account of her 
incontinence during her husband’s life-time. The defendant 
denied the conduct imputed to her. 

The Subordinate Judge held that as the defendant led an 
incontinent life during her husband’s life with his consent, she 
was not incapacitated thereby from inheriting his property. 
He remarked as follows :— l 

"Ehe plaintiff says that defendant was enjoying the company of other men 
during the life-time of Viraswami with his knowledge because Viraswami 
wished that thougb he could not breed issuo, he should have issue somehow. 
The point for decision is whethor defendant’s adullery in Lhese circumstancos 
would disqualify her from inhoriting to her husband. 

It is admitted that defendant was living with Viraswami till his death. He 
had no misunderstanding with her. Nay ho himself wished to have issue to 
himself by defendant’s adultery. In tho case of Advyapa v. Rudrara (1), the 
Bombay High Court have remarked that the rale of law in this Presidency is 
“+Second appeal No. 433 of 1910, by V. V. Wagh, Joint Subordinate 
from the decision of V. V. Phadke, Judge of Belgaum, in Civil Suit No, 
First Class Subordinate Judge, A. 141 of 1909. is 
P., at Belgaum, in appeal No, 196 of (1) (2879) I. L. R. 4,Bom, 104 at 
1909, confirming ibe detroe passed p.122. 
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that 2wifo whé commits adultery during her husband’s Jife-time loses her A, QJ. 
right to inherit her husband’s estate, unless the act is condoned by her 
husband. i f , 1911 
I think that condonation implies adultery by the wife without husband’s aaa 
consent, there is an initial offence comitted and then the husband condones it, GANGADHAR 
If condonation saves a wife from disinheritance, I think adultery committed V. 
by the husband's consent in order to accomplish his desire of having issue aa 
should net operate as a bar to inherifance. In this case, in fact, there is no 
offence in the eyes of the husband which he has to condone. Nothing has 
been pointed out to me to show that the rule of law appearing in Advyapa 
v. Rudrava (1), has been overruled or dissented from or modified by the 
Bombay High Court. 
I, therefore, find that the adultery imputed to defendant does not lead to é 
defendgnt’s disinheritance. 
On appeal, this decree was confirmed by the lower appellate 
Court, on the following grounds :— ` 
The lower Court has decided on admission by plaintiff and his pleader that 
defendant’s husband actually allowed his wife to commit adultery witha 
view to obtain an hoir to himself, On the fact so established, the lower Court 
has, relying on the decision in Advyapa v. Rudrava (2), held that the woman 
does not lose her right of inheritance. ‘The decision is thus perfectly right, 
The plaintiff appealed to the High Court, contending inter 
alia, that the lower Courts erred in proceeding on the ground 
that unchastity of the widow during her husband’s life-time did 
not affect her right of inheritance merely because the husband 
was oldand knew of her living in adultery with another. 


T. R. Desai, for the appellant. 
Nilkanth Atmaram, for the respondent. 


BEAMAN J.—The only question here was whether the 
widow was to forfeit her succession to her husband .on the 
score of unchastity. The allegation of the plaintiff was that 
that unchastity was committed during the husband’s life-time, 
and at his express desire. It is conceded that the husband 
and wife lived, to all appearances, happily up to the time of 
the husband’s death. In these circumstances it appears to us 
that the decision arrived at by the lower Courts was perfectly 
right. We think that it would be a dangerous principle, where 
the husband and wife have lived together, without any open 
breach of marital relations up to the husband’s death, to allow 
mere outsiders to come in and impute acts of unchastity to 
the wife during the period of her coverture. That is, speak- 
ing for myself, entirely opposed to the general policy of the : 
law in dealing with the relation of husband and wife. We 
Ei (1879) I, L, R. 4 Bom, 104, gt p. 322, (2) (1879) L L, R, 4 Bom, 104, 
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. . 
also think that the decisions of.the Courts below rest upon 
very good authority, if we treat them from the point of view - 
of Hindu lawyers. Weare, therefore, of opinion that this 
appeal must be dismissed with all costs. 

Decree conjirmed. 


Before Mr, Justice Beaman and Mr, Justice Hayward. 


SAYAD JIAUL HASSANKHAN 
v 


SITARAM BHAU DESHMUKH.* 


Mahomedan law—Pre-emption—Right survives to executors or administrators 
on the pre-emplor’s death—Probate and Administration Act (Y of 1881), Sec, 
89—Actio personalis moritur cum persona—Macim, 


The right of pre-emption which a Mahomedan has under Mahomedan 
Law, survives on his death to his executors or administrators by virtue of 
s. 89 of the Probate and Administration Act, 1881, 


SAYYAD Shiragul Hassankhan, who owned a twelve-annas 
share in the Inam villages of Vahal and Patavdiin the Panvel 
Taluka, sued to recover the remaining one-fourth share in the 
villages by right of pre-emption. The sharein question was 
sold by its owner Sayyad Sirdar Ali Khan to Sitaram (the 
defendant). 

Before the issues were framed, the plaintiff died; and his 
heirs were placed on the record. Thereupon the defendant’s 
pleader contended that the right of pre-emption wasa personal 
right which did not survive to the heirs of the deceased plain- 
tiff and that the heirs could not continue the suit. 

The Subordinate Judge held that the right of pre-emption 
was a personal right which did not survive to the heirs of the 
deceased plaintiff; and that the heirs could. not continue the 
suit, which, therefore, abated. 

The plaintiffs appealed to the High Court. — 


Jinnah, with P. P. Khare, for the appellants. 
Kazi Kabiruddin, with P. B. Shingne, for the respondents. 


BEAMAN J.—This suit was brought by the plaintiff to 
enforce his right of preemption. The suit was originally 


* First Appeal No. 144 of 1910, from Class Bubordinate Judge at Thana, 
the decision of 8, 8. Wagle, First inSutt No, 198 of 1909, 
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Wrought by the pre-emptor himself who has since died, and it A. O. J. 
is, therefore, now being carried on by his heirs and legal 4914 
representatives. The main ground of contention in the first WJ 
Court upon the preliminary issue, whether the right to sue Savan Jirau 
‘died with the pre-emptor; and whether the suit abated; was v. 
that the pre-emptor wasa Shafei ‘and that according to. the S!T424™ 
Mahomedan Law of that séct the tight of pre-emption survived, Beaman J. 
The first Court recorded the plaintiff’s evidence and held ~~ 
that it was insufficient to establish the fact that the deceased 
pre-emptor was a Shafei. According the learned Judge 
below held that the pre-emptor’s right died with him and that 
the suit abated. 
In appeal the appellant while still contending that the pre- 
emptor belonged to the Shafei sect, takes a further point 
that under s. 89 of the Probate and Administration Act, which 
is expressly extended to Mahomedans,a right of this kind 
does not die, but survives to the executors and administrators. 
Comparing that section with s. 268 of the Indian Succes- 
sion Act, which governs Englishmen, as well as the various 
peoples of this country, we cannot doubt but that the inten- 
tion of the legislature in both enactments was to make a large 
innovation upon the personal law of Englishmen as expressed 
in the old maxim actio personalis moritur cum persona, as well 
as necessarily upon the personal law of Mahomedans and 
Hindus. Since that, in our opinion, is unmistakably the effect 
of s. 89 of the Probate and Administration Act, we think that 
its operation must be strictly confined to the persons named 
init. Weare, therefore, unable to accede to Mr. Jinnah’s 
contention that the section is capable of being extended so as 
` to include heirs and representatives who are neither executors 
nor administrators, within the clear definition of those terms 
contained in the Probate Act. 
We see, however, no objection to the course proposed, 
should the Court adopt this view, namely, that the plaintiffs 
be now allowed to take out Letters of Administration with the 
least possible delay and that pending doing so, the hearing of 
this appeal be adjourned. 


— 


Order accordingly. 


°g 13] a 
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Before dlr, Justice Russell and Mr. Justice Chandavarkam ° 


JASUDIN AMBIR SAHEB FAKI . 
1911 


| aed 


v. 
August 29, SAKHARAM GANESH SHROTRI.* 


Contract of sale—Vendor’s intarest in the property sold—Interest ceasing to exist 
hy Government Resolution—V endee can’ due vendor for breach—Pre-emption 
— Personal right—Tranafer of —Transfer of Property Act (IV of 1882), 
See. 6—Sale of leak and black-wood trees—Contrael, 


‘he defendant, the Secupant of certain Survey Nos., agreed to sell to 
the plaintiff, on the gist July 1904, stumps of loak and blackwood trees 
in his Survey Numbers at the rate of Rs, 6 por 100 stumps. Ab the date 
of the salo, the defendant had, by virtue ofa G.R.dated 27th Beptember 
1897, a privilege of pre-emption in thosc atumps, Later on, on the 11th 
Muy 1905, Government abolished the pre-emption ; and directed that in 
its stond 20 per cont, of the net proceeds of the galo by the Forest Depart- 
ment of the trees, should be paid to tho occupant, which percentage 
was a gift from Government and subject io no tribunal. The plaintiff 
sued to recover from the defendant the 20 per cent. which he received 
from Government in respect of the trees on his Survey Numbers :— 

Held, that the plaintiff was not entitled to succeed ; for, what he was 
claiming was a gift or bonus from Government to the defendant, which 
gift or bonus was not and could not have been in the contemplation of the 
parties when the contract was entered into and which by itself was not 
transferrable, 

The right of pre-emption is a purely personal right which cannot be 
tranaferrod to any one except the owner of tho property affected thereby. 


Suit to recover a sum of money. 

On the zrst July 1904, Jasudin (the plaintiff) contracted 
with Sakharam (the defendant) for the purchase of the teak 
and black-wood trees, in the Survey Numbers which the latter 
occupied in the village of Indgaon in the Vada Taluka, at the 
rate of Rs. 6 per roo stumps. Rs. 15 was paid as earnest 
money. 

At the date of the contract there was in existence a Govern- 
ment Resolution which ran as follows :— 

RezesoLvrion.— The Governor in Council recognizes that there will be consi- 
-derable administrative inconvenience if the right to after-growth is conceded 
in some cases and not in others and accepts the view that the right to the 
teak after growth in occupied varkas should be reserved to Government in 
all cages except the few in which it has already been expressly granted to the 





«Second Appeal No. 571 of 1909 decree passed by G. B, Laghate, Subor- 
from the decision of A. W. Varley, dinate Judge of Bhiwnandi, in Civil 
Assistant Judge of Thana,in Appeal Suit No. 451 of 1907. 7 
No, 290 of 1908, reversing tho 
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otcupants.” But as suggested in paragraph 8 of Mr, Oappel’s letter No. 2063, A. C. J. 


dated 14th April 1896, the after-growth should be managed by the Revenue 
Department for the agricultural and domestic uses of the occupants, and the 
after-growth of teak on communal varkas should similarly be managed for 
the benefit of the villagers generally. 


2. The Conservator of Forests, N. C., should now arrange to have the teak on Six 


all the occupied areas disposed, of with the least possible delay. It should 
in thfe first instance be offered to the occupants at a valuation and if the offer 
is not accepted, it should be cut and removed for sale, or, where such course 
is deemed preferable, sold on condition of immediate removal. 


On the 11th May 1905, Governmert rescinded the above 
Resolution and replaced it by another, which ran as follows :— 


Rusorutios.—Theso reports show that the privilege of pre-emption sanc- 
tioned in Government Resolution No. 7114, dated 27th September 1897, leads 
to large gains being made by brokers and traders, which represent correspond- 
ing loss to Government and the occupants. This unsatisfactory result is 
mainly due to the inability of the subordinato staff to value standing timbor 
correctly at its market value and of the superior staff to check the valuations, 

3, Ona careful consideration of the question the Governor in Council sees 
no sufficient reason for continuing to occupants the privilege of pre-emption 
when the righf to the after-growth is no longer disposed of with the standing 
trees but is reserved to Government. So long as the purchase of the treos 
carried with it the right to all after-growth it was obviously desirable that 
the occupant of the land should be the purchaser; for otherwise while he 
held the land, a third person (the auction purchaser) would be entitled to the 
trees in it—an arrangement that has in it no henefit to Government or to the 
occupant, But when the purchase of the trees carries with it the right to the 
after-growth, the principal reason for refraining from disposing of the trees 
to the best advantage to Government ceases. 

3. The Governor in Council is accordingly pleased, with reference to 
paragraph 2 of Government Resolution No, 7789, dated the 5th November 
1902, to modify the orders contained in paragraph 2 of Government Resolu- 
tion No, 7114, dated 27th September 1897, and, concurring in the views ex- 
pressed by the Collector in his memorandum No, 7i—T, dated 25th January 

-1905, to direct that the Forest Department should cut and remove for sale 
the teak standing in occupied varkas land, or, when such a course is found 
preferable, should sell it standing on condition of immediate removal, and 
that 20 per cent, of the net proceeds of the sale should be paid to the occupant, 

4. Government concur in the proposals made by the Collector in paragraph 
15 of his letter No. 2371, dated 29th March 1905, that the perconlago should 
bea gift from Covernmeul and subject to no tribunal, and thal in case the 
Collector is unable to settle summarily to his own satisfaction any disputes 

“as to who is the occupant of any particular survey number, the percentage 
share on that number should be credited, not to any of the disputants, but 
to the Taluka Local Board, for expenditure in the village to which the survey 
number belongs, 


* The plaintiff did not cut the trees for some time after his 
contract. When the.Resolution of 1905 was published, the 
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A. 0. J. Forest Department cut and sold the teak and blackwood treés 
1911 OP the defendant’s land and paid to him one fifth of the sale 
-~ proceeds. 

Jasuptx In 1907, the plaintiff claimed to recover this one-fifth fram the 

Sins defendant and in return undertook to pay to him Rs. 220-8-0 
“~~ being the price of the trees at Rs. 6 per 100. : 

The Subordinate Judge, held that the defendant was. the 
owner or the part-owner of the trees and that the agreement 
of 1904 operated as a present conveyance of the trees. He, 
therefore, awarded thé plaintiff's claim. 

On appeal, the Assistant Judge reversed the decree and dis- 
missed the plaintiffs suit, holding that by his purchase he had 
acquired the right to exercise the defendant’s privilege of pre- 
emption only, that that privilege was abolished by Govern- 
ment in 1905 ; and that the plaintiff had, therefore, no interest 
in the percentage which was the subject of the suit. 

The plaintiff appealed to the High Court. 


Jayakar, with G. S. Rao, forthe appellant. 
Coyayi, with B. V. Vidwans, for the respondent. 


RUSSELL J.—This case raises a curious and interesting point. 
The plaintiff Jasudin sued to recover from the defendant 
Sakharam Ganesh the sum of Rs. 2,350-11-5 which he said was 
due to him under a contract dated the 2ist of July 1904. 
The terms of the contract are to be found in the receipt 
Exhibit 26. In that document it appears that the defendant, 
who is the occupant of about twenty Survey Numbers in the 
village Indgaon in the Vada Taluka, agreed to sell teak and 
blackwood trees in those Survey Numbers to the plaintiff at 
Rs. 6 per every too Stumps. The plaintiff was to pay 
certain fees and expenses in connection with those trees etc. 
Rs. 15 was paid by the plaintiff to the defendant as earnest. 

At the time when this contract was entered into there was 
in existence Government Resolution No. 7114, dated the 27th 
of September 1897, (to which we have referred) whereby 
(when the right to the, after-growth was no longer disposed of 
with the standing trees but was reserved to Government,) a 
privilege of pre-emption was granted in respect of such trees to 
the occupants of the lands on which they were growing. But by 
a Resolution No. 3874, dated the 1rthof May 1905, the Govern- 
ment of Bombay modified their said Resolution. This latter 

* Resolution, after reciting that the privilege of preemption 
sanctioned by the previous Resolution Wad led to large gains 
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beifig madé by brokers and traders, which represented corres- 
ponding loss to the Government and the occupants, goes on 
to say that the Governor in Council sees no sufficient reason 
for continuing to occupants the privilege of pre-emption when 
the rights of the after-growth are no longer disposed of with 
the standing trees but is reserved to Government etc. The 
Governor in Council accorflingly directs that the Forest 
Department should cut and remove for sale the teak standing 
in unoccupied Warkas land or, when sucha course is found 
preferable, sell it standing on condition of smmediate removal, 
and that 20 per cent, of the net proceeds of the sale should be 
paid to the occupant, which percentage should be a gift from 
Government and subject to no tribunal and in case the Collector 
is unable to settle summarily any disputes as to who is the 
occupant of any particular Survey Number, the percentage share 
of that number should be credited not to any of the disputants 
but to the Taluka Local Board for expenditure in the village to 
which the Survey Number belongs. 

` The plaintiff, under his contract above-mentioned, claims the 
above sum, being 20 per cent. of the net proceeds of the trees 
in question. The defendant contended that the teak and black- 
wood trees were not his property but the property of Govern- 
ment and that the plaintiff was only entitled to a refund of the 
Rs. 15 earnest money, which the defendant brought into Court. 

The learned Subordinate Judge passed a decree in favour of 
the plaintiff for the amount claimed, which the lower appel- 
late Court reversed and dismissed the suit; but directed the 
earnest money Rs. 15 to be paid to the respondent. 

The question we have now to decide, therefore, is: Is the 
plaintiff entitled to this 20 per cent. being the value of his 
vendor’s right of pre-emption? Mr. Jayakar for the appellant- 
plaintiff argued that he was; and relied on the analogy of s. 43 
of the Transfer of Property Act. But it appears to us that no 
analogy can be based on that section, because standing timber, 
which this contract deals with, by s. 3 is not included within 
immoveable property. Mr. Jayakar further relied upon s. 18 
of the Specific Relief Act, the material portion of which runs 
as follows :—'' Where a person contracts to sell or let certain 
property having only an imperfect title’ thereto, the purchaser 
or lessee (except as otherwise provided by this chapter) has 
the following rights :—(a) if the vendor or lessor has, subse- 
quently tq the sale or lease, acquired any interest in the pro- 
perty, the purchaser or lessee may compel him to make good 
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the contract out of such interest.” But it appears to us that 
that section is not applicable, because the position of the de- 
fendant here was not that of a person having only an imper- 
fect title to the property he contracted to sell: -his sole right 
was a right of pre-emption, which has been defined as “a right 
in the event of a sale to purchase the property upon agreed 
terms.” (Encyclopedia of English Law.) s 

What the plaintiff is claiming is a right of pre-emption pure 
and simple. Whether, as the lower appellate Court held, the 
defendant could cofivey the trees seems to us immaterial. For 
under s. 6 of the Transfer of Property Act a right of’ pre-emp- 
tion cannot be transferred. See cls. (3) and (d) of that section. 
We hold a right of pre-emption to be a purely personal right 
which cannot be transferred to anyone except the owner of 
the property affected thereby. Thus it has been held that 
a lessor having the right to re-enter on breach of covenant by 
his lessee may transfer the reversion, passing with it the 
right of re-entry, but cannot transfer that right itself, 
Vaguran v. Rangayyangur(1), Similarly a licence to enter and 
take possession of goods cannot be assigned. Ina re Davis & 
Co., Ex parte Rawlings(2), And a bare licence to seize chattels 
cannot legally be assigned: Brown v. The Metropolitan Coun- 
ties Life Assurance Society(3). 

What the plaintiff is claiming is a gift or bonus from Govern- 
ment to the defendant under G. R. 3874 above referred to, 
which gift or bonus was not and could not have been in the 
contemplation of the parties when the contract was entered 
into and which by itself was not transferable. Consequently 
the plaintiff is not entitled to recover it but only Rs. 15 from 
the defendant; and we must confirm the decree of the lower 
appellate Court and dismiss this appeal with costs. There 
can be no question that if the plaintiff had sued the defendant 
to recover damages for breach of contract different considera- 
tions would have applied. 


Decree confirmed. 





(1) (1891) I. L» R, 15 Mad, 125. (3) (4859) 28 L. J. Q. D. 236. 
(2) (1888) 22 Q. B, D, 194. . 
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MAHARANA RANMALSINGJI BHAGVATSINGJI 
v. 


MAHASHANKAR NILKANTHA BHATT.* 
-MAHASHANKAR NILKANTHA BHATT 


. vÉ 


MAHARANA RA NMALSINGJI BHAGVATSINGJ1.* 


Limitation Act(XV of 1877), Art. 144—Summary cess, levy of —Inlerest in im- 
mavable property-—The cerar cannot he impeached. a the ground of illeyalily 
after ils enjoyment for hoelre years, 


The right to lovy summary coas, whether it originated in agreement or 
in unlawful exaction, is an interest in immoveable properly within the 
meaning of Article 144 of the Limitation Act, 1877. 

Hence, where the rightis enjoyed for more than forty years uninterrup- 
tedly, it cannot be resisted on the ground that the levy was illegal both 
in its inception and continuance, 


1047 


1911 


w 
August 30. 


MAHASHANKAR Nilkantha held certain alienated (Barkhali) - 


land in the village of Javaraj in the Sanand and Koth estate. 
On the lands in the village, three cesses were levied: (1) the 
“fulsari salami”, a cess which was levied for over hundred years : 
(2) the summary cess, that was levied in about 1869, but not 
under the provisions of the Summary Settlement Act: and 
“local fund” cess, that was first introduced in about 1874. 

The estate was in the management of the Talukdari Settle- 
ment Officer. In May 1903, the then Talukdari Settlement 
Officer, Mr. Bhimbhai, called upon the plaintiff to pay summary 
and salami cesses. On his failing to do so, his silver anklets 
were attached and put up to sale, 

The plaintiff brought this suit, on the 4th January 1904 
against Bhimbhai, to recover Rs. 25 as damages from him for 
the illegal attachment; for the return of the anklets illegally 
attached; and for a perpetual injunction restraining the defen- 
dant from selling the anklets. 

Subsequently, the Thakor of Sanand and Koth was added 
asa party. After this Bhimbhai having died, his successor-in- 
office was joined as a party. 

The defence was that the Thakor had a prescriptive right to 
levy the cesses complained of. 





* Cross appeals Nos, 872 and 900 of 1907, confirming the decree passed 
1999 from the decision of Dayaram by eK, Barlee, Assistant Judge at 
Gidumal, Dastrict Judge of Ahmeda- Ahmedabad, in suit No. 1 of 1904, 
bad, in appeals Nog, 299 and 241 of 
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The Assistant Judge held that the plaintiff was fot entitled 
to recover damages from the ‘alukdari-Settlement Officer; 
and that the plaintiff’s lands were exempt from payment of 
summary, but not from payment of salami and local fund. 
He, therefore, gave the plaintiff a decree for Rs. 27-3-0 on 
account of summary cess from the Thakor. Hisgrounds were 


as follows :— . 


“The defendant has admitted that this is not levied nnder the Summary 
Settlement Act, but was levied in A. D. 1869in accordance with the ancient 
rights of the Darbar, Mo bases his claim on prescription. This claim in my 
opinion cannot gland, No evidence has been bronght to show that a Gujrat 
Talukdar has the sovereign right of imposing taxes. Thia cess then was 
illegal in ils origin and following 4 Rom. 77 L hold that itis impoarihle, there 
fore, forthe defendant Lo aequire a preseripbive right to levy it’? 


This decree was, on appeal, confirmed by the District Judge. 
On the question of t the summary cess, his reasons were as 
follows :— 


“ In ithe written staLoment the defendant said the “summary? was levied 
hy prescriptive right. There is no Qujrati word like ‘summary,’ and it is 
clear that a ceas was levied by ihe Durbar after Bombay Act IIL of 1867 
came into forco. The Durbar was a Talukdar and was not liable to pay the 
summary cess, It is not shown to have been a part of the quit-rent leviable 
like the old salami and the observations at 6 Bom, 244, p, 248, apply. No pres- 
criptive right is proved: 8 B. H. 0. R., 166; 8 Bom. 398; 14 Bom. 526; 4 Bom» 
79.” 


The Thakor appealed to the High Court, on the grounds, 
inler alia, that the lower Court had erred in holding that the 


` lands held by the plaintiff were exempt from the payment of 


t summary” cess to the defendant; and that it ought to 
have held that where nothing was nroved to show a limitation 
of the Talukdar’s right to enhance or impose a cess by the 
terms of the grant, he had every right to levy any cess within 
the limits of the village Dharo. 

The plaintiff also preferred a cross-appeal contending that 
the lower Court erred in holding that the Thakor had a right 
to levy salami and local fund cess in respect of the land in suit, 


Desai, with N. K. Mehta, for the Thakor of Sanand. 
L. A. Shah, for the plaintiff. 


BEAMAN J.—This suit was brought by the plaintiff against 
the Talukdari Settlement Officer of that time, Mr. Bhimbhai, 
to recover damages for certain alleged wrongful acts perform- 
ed by the defendant in the recovery of certain çesşes, which 
he alleged to be dye from the plaintiff, 
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* Before the suit had proceeded far, it appears that the Taluk- A. 0. J. 

dari Settlement Officer, through his pleader, applied that the 1911 

Thakor of Sanand and Koth, whose agent he (the Talukdari OW 

Settlement Officer) was, in these proceedings, should be joined Rawsat- 
- as a necessary party. The District Judge of Ahmedabad raised smasr 


a preliminary issue and held that the Thakor of Sanand and eee 
Kath was a necesssary party to the proceedings. He was KAÉ 


accordingly joined ; but no amendment appears to have been, — 
made of the plaint and no further relief claimed against the eee 
Thakor, who then stood on the record æ the second défendant. J. 
During the pendency of the litigation Mr. Bhimbhai died. Rawuat- 
His successor in the office of the Talukdari Settlement Officer s!¥es1 
was then put upon the record in his place. Itis to be observ- Beaman J. 
ed in connection with this brief history of this case that the — 
results have been alittle startling and we think a little irregular. 
The suit against the original defendant was in form purely 
a personal action; but the District Judge was of opinion that 
before the defendant’s liability for damage, in respect of the 
acts complained of, could be made out, certain questions would 
have to be investigated in which the Thakor of Sanand had 
aninterest. These questions broadly were:—Whether the 
Thakor of Sanand was entitled to levy three cesses called Salami, 
Summary and Local Fund upon the lands of the plaintiff. Still 
- . it is to be borne in mind that the reliefs actually prayed for 
by the plaintiff were exclusively reliefs against the origina] 
defendant No. 1 personally. He had asked for damages and 
for an injunction restraining the said defendant No. 1, Mr. 
Bhimbhai, from selling some anklets, which had been attached 
for failure to pay the Darbar demands. 
It is quite clear, I think, that this being a personal action, 
no liability could have descended from Mr. Bhimbhai to his suc- 
cessor in the Talukdari Settlement Office on the pleadings as 
originally framed, and never since so far as we could ascertain 
amended. Still less, apparently, could any relief have been 
obtained upon those pleadings against the 2nd defendant, now 
appearing on the record as the 1st defendant, the Thakor of 
Sanand. No relief was asked for against him, and it:certainly 
appears strange that the result of this litigation should have 
been to award the plaintiff a relief against the defendant No. 
I (appellant) which he (the plaintiff) had never asked for. 
Going, however, a little more closely into what was probably 
‘intended in the Courts below it Appears to us that when the 
Thakor of Sanand was added as a party the Courts con- 
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templated the claim for damages, against the original defendarft, 
Mr. Bhimbhai, being extended, so far as the liability could be 
shown in him, to the ThakorofSanand. When we look to the 
frame of the issues we can entertain no doubt that before the 
case was tried the Thakor of Sanand was in full possession of 
the plaintiff's substantial contention against him that these 
levies by his agent, the Talukdati Settlement Officer, were 
unauthorized. We do not think, therefore, that the Thakor 
was in any way prejudiced by the somewhat unusual course 
of procedure adoptedsin the Courts below. 

On the issue which he was interested in contesting, he ap- 
pears to have had full opportunity of laying before the Court 
all the evidence upon which he relied. We have been much 
impressed with the argument that since this issue was merely 
incidental to the substantial claim for damages, which was 
personal in the first instance at least to the defendant Bhimbhai, 
the Thakor of Sanand has not had that full opportunity, to 
which he was entitled of having the question whether over the 
whole of his estate levies of this kind are or are not authorized 
fully investigated and answered. We should have been dis- 
posed to give more weight to that contention had wenot come 
to the conclusion, after giving our best attention to the ela- 
borate arguments addressed to us on both sides that the Courts 
below have come to a wrong decision and that the appellant 
is entitled to succeed here; so that whatever irregularities are 
to be detected in the procedure of the Courts below, these 
irregularities could only have been insisted uponas prejudicing 
the appellant, and since the appellant has succeeded here, we 
need not, we think, dwell further upon them. 

There is this, however, to be pointed out that the Courts 
below, while decreeing part of the plaintiffs claim against the 
Thakor, whose estate is still under management, dismissed 
the suit altogether, as indeed we think, they were clearly bound 
to do, against the Talukdari Settlement Officer, who had been 
substituted merely in his official capacity for his predecessor 
upon whom the tort was charged. 

Had the decisions of the Courts below been confirmed, it is 
easy to see, the difficulties might have arisen, asa result of 
their thus dismissing the suit against the official manager of 
the Thakor’s estate, while decreeing a part of it at least against 
that estate, still under management. 

We come now to consider'the substantial question in issue’ 
between the parties. The Courts below have found that 
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tyo out pfthe three contested levies were authorized ; and 
although there has been a cross-appeal, Mr. Shah has conceded 
that if we are of opinion that the third of these levies is also 
authorized, it would be taking up our time unprofitably to 
press his cross-appeal in respect of the former two. We may, 
therefore, confine our attention exclusively to the levy of Sum- 
mary, which the Courts below found to have been unautho- 
tized and in respect of which they allowed the plaintiff 
damages against the appellant. 

The facts are not in dispute. The levy originated in the 
year 1869, so that its origin is not in doubt or uncertainty. 
Since then it has been paid uninterruptedly and without dispute 
by the present plaintiff. But the Courts below found that the 
Thakor of Sanand could fall back upon no prescriptive right 
to continue a levy, which was in its origin unauthorized. 
That isthe sole ground of their decision. Avoiding as far 
as possible the use of a word of so ambiguous a connotation 
as “prescription” or “prescriptive,” we think that this case 
falls to be decided under the terms of the Indian Statute of 
Limitations. 

First we are to consider whether a levy of this kind is an 
interest in immoveable property, within the meaning of Arti- 
cles 142 and 144 of the second Schedule of the Limitation 

.Act. Being a Summary (cess), where it is levied in the Regu- 
lation Districts, there could be no doubt or uncertainty as to its 
true meaning. Where the Summary Settlement was introduced, 
we shall be speaking now very broadly, the object was to 

_ ascertain what persons were entitled to-hold their lands free 
from payment of assessment. Where persons so claiming 
were able to establish complete titles no difficulty arose; but 
where the titles although alleged were not clear, those claim- 
ing under them were unable to establish them in their 
completeness, the Summary Settlement allowed them to com- 
mute for the payment of assessment in full, upon the basis 
of their really having had some title, though its precise 
nature was unascertainable, by the payment of what is called 
Summary (cess). If that had been the procedure followed 
in the Talukdari estate of Sanand, then we think there can be 
no question but that such a commutation in lieu of payment 
of full assessment would have been such an interest in immove- 
able property, as for example the Tora Giras Haks. The 
eTora Giras Haks, which were pot’ more than a money 
commutation for black-mail, formerly levied on certain villages, 
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have been held by the Privy Council to be an. intereșt 
in immoveable property. So, we think, that the payments 
under the Summary Settlement fall under the same principle, 
and are governed by that decision. It is alleged, however, 
on behalf of the defendant that nothing of the kind occurred, 
in Sanand. Seeing, however, that the levy of this cess almost 
synchronized with the introduction, of the Summary Settle- 
ment in the regulation Districts and thatits name is clearly 
borrowed from that Settlement, we entertain no doubt but 
that the Darbar of Sanand levied or intended to levy it upon 
the same principles. Ff so, it is referable in reality to an agree- 
ment between the parties, andif that were found asa fact, 
then there would be no need to go further and rely upon the 
law of limitation. If, on the other hand, the Darbar, without 
any preliminary inquiry or agreement, and against the wishes 
of its subjects, imposed this new cess as merely unauthorized 
exaction, it appears to us that its position for the purposes of 
limitation would be still stronger; and this is what the plain- 
tiffrespondent alleges actually occurred. 

Now the exaction of a cess of this kind, the incidence of which 
is upon real property and in no sense upon the person for the 
time being in possession of it, appears to us to be beyond all 
doubt an interest in the immoveable property, both within 
the numerous definitions ofthat term to be found in our 
various statutes, and under the principles of the decision of the 
Privy Council upon the Tora Giras case. 

Since then this interest in immoveable property, whether 
it originated in agreement or in unlawful exaction, has been 
enjoyed by the defendant-appellant for more than forty years, 
uninterruptedly before suit, we are entirely unable to see how the 
provisions of Article 144 of the 2nd Schedule of the Limitation 
Act are to be evaded. We think that there can be no question 
that if we are correct in holding that this levy is an interest 
in land, the uninterrupted receipt and enjoyment of it by the 
defendant-appellant must be adverse, in the fullest sense of 
that Article, to the plaintiffrespondent. For if it is an interest 
inland, then the enjoyment of it by the persons claiming it, 
whether that enjoyment took the form of the commuted 
money payment or goes the length of actual enjoyment of so 
much of the immoveable property, seems to us to make no 
difference for the purposes of limitation and isin each case 
plainly adverse to the persop owning the remaining interest ine 
that immoveable property. E 
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Įn this view the case becomes one of great simplicity. Since, A. ©. J. 
as we said, the enjoyment of the Darbar has been adverse for 491] 
considerably more than the statutory period and beyond all =~ 
question to within not less than twelve years of the suit, the RANNAL- 
right upon which the plaintiff founds his claim against the 9'N07! 
Darbar is, in our opinion, incontrovertibly time-barred, and 4,,,, ee a 


the plaintiff's claim for damages founded on the alleged inva- KAR 
sion ‘of this right must be rejected, so far as the defendant- TATA 
appellant is concerned. We, therefore, think that the decision Ee 
of the lower appellate Court was wrong and that the plaintiff's v. 
suit must now be dismissed against the Darbar-appellant, as. Ranaat- 
it has already been dismissed against the second defendant, "IOF 


the Talukdari Settlement Officer, with all costs. The cross- peman J, 
second appeal No. goo of 1909 is dismissed with costs. Also =-~ > 
second appeal No. 898 of 1909 is dismissed with costs. 

Appeal allowed.. Suit dismissed. 





Before:Mr, Justices Beaman and Mr, Justice Hayward, 


CHUNILAL JAMNADAS 1911 
U. ERA 
BHANUMATI.* September 5, 


Dekkhan Agriculturists Relief Act(XV II of 1879), Sec, 2, Eaplanation(b)—Agri- 
culturist—Deinition—Majmudari Vatan—Service Watan—Watandar— 
Grantes of royal share of revenue—Not a grantee of soil. 


Where a Watan was continued by Government, subject to certain speci. 
fled conditions, hereditarily without demand of service and without any 
deduction therefrom on account of service and without any objection or 
question on the part of Government as to the right of the holders :— 

Held, that the grant did not go the length of bestowing anything more 
than a share of the revenue. 


A person holding a village undera grant of the above description is 


not an agriculturist within the meaning of s. 2, Expln. (b) of the Dekkhan ' 
Agriculturists Relief Act, 1879. 


` PROCEEDINGS in execution. 

On the 20th November 1903, one Chunilal Jamnadas obtain- 
ed a decree for Rs. 12,151-4-1 against one Haribhai Ranchhod- 
rai and the estate of Dayabhai Madhavrai (the father of the 
minor applicants Bhanumati, and Chandramati). 





x First Appeal No. 209 of 1910, from in application in Darkhast No, 286 
the decisiog of G. V. Saraiya, First of 1909, 
Class Subordinate Judge, Ahmedabad, 
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A. 0. J. Haribhai and Dayabhai owned a Majmudari Vatan consisting 
1911 Ofthe village of Zingra and cash allowances payable from the 
— sub-treasury at Viramgam. The Vatan was granted by the 

CaunrtaL British Government, by a Sanad dated the 26th July 1877. It 


v. is set out in the judgment. : 
Buanomarr The decree-holder applied to execute his decree on the 23rd 
June 1909. 3 


The daughters of Dayabhai applied praying that the darkhast 
be sent to the Collector for execution, as they were agricul- 


turists. 
¢ 
The Subordinate Judge came to the conclusion that the 
- construction of the Sanad showed, no doubt, that the Inamdars 


were merely grantees of the royal share of revenue; but that 
the Revenue authorities were shown to have been dealing 
with them as owners of the soil. He, therefore, treated the 
minors as agriculturists and ordered the execution proceedings 
to be transferred to the Collector. 

The decree-holder appealed to the High Court, 


L. A. Shah, for the appellant. 
N. K. Mehta, for the respondents. 


HAYWARD J.—The appellant decree-holder complains that 
the respondents judgment-debtors have wrongly been held to 
be agriculturists within the meaning of the Dekkban Agri- 
culturists Relief Act and have wrongly had the execution of 
the decree against them transferred for execution to the Col- 
iector in accordance with the notification of Government 
under s. 320 of the old Civil Procedure Code (Act XIV of 1882) 
now s. 68 of the new Civil Procedure Code (Act V of 1908). 

The lower appellate Court held that the respondents were. 
agriculturists because they were holders of certain service 
Inam land and were grantees of the soil and not merely 
grantees of a share of the revenue upon a true construction of 
their Sanad, and so were not excepted from the definition of 
agriculturist by Explanation (0) to s. 2 of the Dekkhan Agri- 
culturists Relief Act. The lower appellate Court admitted 
that prima facie the Sanad was a grant not of the soil but of 
a share of the revenue, but held on a consideration of certain 
circumstances previous and subsequent to the Sanad that the 
true construction of the grant was that it was one of the soil. 

Now it appears to us that what we must mainly look to is 
the terms of the Sanad and that the previous and subsequent 


VOL. xi} THE BOMBAY LAW REPORTER. | 


cirêumstances are not in this case of any real assistance to us 
in construing its terms. The main terms of the Sanad are as 
follows :— 

“ Whereas certain emoluments are now entered in the Government accounts 
ag the service Watan of the Majmudari—of Taluka Viramgam—in the Ahme- 
dabad Collectorate; and, whereas the holders of the said Watan have agreed 
to the gnnual deduction therefrom ag below stated in consideration of Govern- 
ment foregoing the service which they have a right to demand, it is hereby 
declared that :”’— 

“ast :—The Watan as now confirmed, and below specified, shall be conntiued 
subject to certain conditions hereditarily without? demand of service, and 
without any further deduction therefrom on account of service and without 
objection or question on the part of Government as to the rights of any holders 
thereof, so long as there shall remain in existence any legal heir to the Watan 
whether lineal, collateral or adopted within the limits of the Watandar’s 
family and whether descended in the male or female line.” 

“gnd:—When all the recorded sharers-in the Watan agree to request it, 
the general privilege of adopting at any time any person out of the Watan- 
dar’s family who can be legally adopted, and of transferring the Watanor any 
recognized share thereof, by sale, mortage &0.,as private property, will be 
granted by the Government to the Watan on the payment from that time 
forward, in perpetuity of an annual Nazerana of one anna in each Rupee of 
the total emoluments of the Watan as now confirmed and from the date of 
the imposition of this Nazerana the whole Watan or the recognized shares 
thereof will be converted into private property heritable and transferable in 
all legal modes.” 


Then follows a table showing the name of the Watan to be 
Majmudari, the amount of land to be the village assessed at 
1,650 rupees of which Rs. 825 is deducted in lieu of service 
and Rs. 825 is confirmed as emoluments to the grantees. 

Now it appears to us that the first clause of this Sanad 
clearly does not go the length of granting anything more than 
‘a share of the revenue, and thisis made clearer by a con- 
sideration of the second clause which laysdown that in certain 
circumstances the grant may be converted into private pro- 
perty. It is admitted that no such conversion has taken place. 
If it had, then possibly there might have beenroom for the 
argument that the grant had been converted into.a grant of 
vhe soil. 

The distinction between a grant of a share of the revenue and 
a grant of the soil has been pointed out in the case of Ram- 
- chandra v. Venkatrao(), where Melvill J. quoted with approval 
these remarks in certain other cases, of Westropp C. J.: 
“Ganadi grants in Inam...are, generalky speaking, more properly 

~ © (1) (2882) I. L R, 6 Bom 608, at pp. 602, 603. 
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described as alienations of the royal share in the*produ@s of 
land, i. e., of land-revenue, than grants of land” and again “if 
words are employed in a grant, which expressly, or by neces- 
sary implication, indicate that Government intends that, so 
far as it may have any ownership in the soil, that ownership 
may pass to.the grantee, neither Government nor any person 
subsequently to the date of the-grant,deriving under Govern. 
ment, can be permitted to say that the ownership did not 
so pass... In the sanad in evidence here, whosoever 
framed it, was apparently determined that no ambiguity 
should exist as to what the force of the term ‘village’ might 
be”; and,in order to be explicit, he added to the grant 
of the village in Inam the words ‘including the waters, the 
trees, the stones, (including quarries), the mines, and the 
hidden treasures therein.’” These remarks were again noticed 
with approval by Jenkins C. J. in the case of Rajya v. Bal- 
krishna Gangadhar (1). We think, therefore, that the grant 
in this particular case must be held to be a grant of a share of 
the revenue and not a grant of the soil; and that, therefore, 
the fact that this village is held by the judgment-debtors does 
not entitle them to be held to be agriculturists in view of 
Expln. (4) to s. 2 of the Dekkhan Agriculturists Relief Act. 


We accordingly set aside the order of the lower Court trans- 
ferring the execution of the decree to the Collector and direct 
it to dispose of the execution application according to law. 
Costs of the execution up to date and of this appeal to be 
borne by the respondents. 


Order reversed. 


(1) (2905) L L, B, 29 Bom. 415,,7 Bom. L, R. 439. 
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© Before’Sir Basil Scott, Kt., Chief Justice, and Ur, Justice Batchelor, 


i BAGAS UMARJI MIYAJI 


v 


NATHABHAI UTAMRAM.* 


Limitation Acts (XV of 1877, IX of 1908), Art, 134—Sortgage— Ti anafer by 
mertgagee—Riyhts of the transferee fiom moi tyayee—Siatute, construction 


of —Legislative exposition. 


The plaintiff sued in 1906 to redeem a morigage dated 1654, In 1904, 


the representatives-in-title of the mortgagee, tlaiming to be absolutely 
entitled, mortgaged the land with possession to A, who sold his rights to 
defendant No.5. The suit having been brought more than twelve years 
after the alienation to A, the defendant No, 5 claimed as against the 
plaintiff the interest of a mortgagee by virtue of his adverse possession 


under Article 134 of the Limitation Act. 

Held, that it was obligatory on the plaintiff to redeem the defendant 
No, 5 also, before he could recover possession of the property. 

Yesu Ramji v. Balkrishna Lakshman (1); Muluji v. Fakirchand (2) 
and Ramchandra v. Sheikh Mohidin (3), followed. 

Abhiram Goswami v. Shyama Charan Nandi(4) and Shri Ishwar Shyam 
Chand Jiu v. Ram Kanai Ghose(5), explained. 

(2) That the alteration in language of Article 134 by the Limitation Act 
of 1908, was a legislative recognition of the soundness of the view that the 
Article was intended to give protection to all transferees for value in- 


cluding mortgagces. 


Swift v. Jewsbury(6) and Morgan v. Loudon General Omnibus Com- 


pany (7), followed, 


SuIT to redeem a mortgage. 


The land in dispute belonged originally to one Tuljaram 
Harakhji, who mortgaged it to Bapuji Amiji with possession 
in 1853. The property remained in possession of Bapuji till 
his death, after which it passed into the possession of his sons, 


( defendants Nos. 1-4). 


On the 23rd April 1856, Tuljaram’s rights to the lands were 
sold to Govindram, an ancestor of the plaintiff, Nathabhai. 

Bapuji’s sons (defendants Nos. 1-4) mortgaged the land to 
Achratlal with possession for Rs. 1775 on the 3rd April 18947 





* Appeal No. 46 of 19:0 from 


Order against the decision of M. B. 
Tyabji, District Judge Broach, in’ 


Appeal No, 90 of 1908, reversing the 
decree pasred by, and remanding the 
case to, Karpurram Manmatbram, 
First Class Subordinate Judge of 
Broach, if Buit No, 808 of 1906. 


aF 133 7 


(2) (1891) I. L. R. 15 Bom, $83. 
(2) (1896) I. L. R. 22 Bom. 225, 
(3) (1*99) L L. B. 28 Bom. 614, 
(4) (1909) L. R. 36 I. A. 148; 
11 Bom, L. R. 1234, 

(5) (1917, 13 Bom. L. R. 421. 
(6) 1874) L. 4.9 Q. B. 301, 312, 
(7) (1888) 12 Q. B. D, 201, 
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and they passed in 1896 a fresh mortgage-deed to »Achratlar 
for Rs. 2499 (which included the previous amount of Rs. 1775). 
In January 1903, they passed a further mortgage for Rs. 281 to 
Achratlal’s sons, Ratilal and Hiralal. 

On the 16th April 1903, Bagas Umarji Miyaji (defendant 
No. 5) purchased the rights of Achratlal and his sons in the 
land for Rs. 2,780. And on the 7th July 1903, he purchased 
from defendants Nos. 1-4 their interest in the land for Rs. 
4,100 (which included Rs. 2,780). 

The plaintiff filed this suit on the qth October 1906, to 
redeem the mortgage of 1853. i 

The Subordinate Judge dismissed the suit on the ground 
that it was barred by limitation. 

On appeal, the District Judge came to the conclusion that 
limitation presented no bar to plaintiff's suit; but he held that 
the plaintiff should also redeem the incumbrances in favour of 
defendant No. 5, before he could recover possession of the 
property. He, therefore, reversed the lower Court’s decree 
and remanded the case to the first Court for determination of 
the following questions: (1) what sum should the plaintiff 
pay before he can recover the property; (2) which parties 
are entitled to the amount found due; (3) on what terms should 
redemption of the property be allowed? 

The defendant No. 5 appealed to the High Court contending, 
inter alia, that the suit was barred by limitation. The plaintiff 
filed the following cross-objection: t Respondents are not liable 
to pay anything to defendant No. 5 on account of mortgages 
in favour of Achratlal now transferred to defendant No. 5.” 


Branson, with G. K. Parekh, for the appellant. 
D. A. Khare, for respondents Nos. 1 to 4. 
Ratanlal Ranchhoddas, for respondent No. 2. 


Scott C. J.—The main facts of the case are that the plain- 
tiff seeks to redeem a mortgage effected prior to 1854. The 
representatives-in-title of the mortgagee, . claiming to be 


_ absolutely entitled, mortgaged the land with possession to the 


fifth defendant’s predecessor-in-title, Achratlal Govandas, in 
1894. This suit was filed more than twelve years later and the 
fifth defendant claims as against the plaintiff the interest of 
a mortgagee by virtue of his adverse possession under Article 
134 of the Limitation Act. The lower appellate Court has 
upheld this contention, whieh is supported by the authority of 
three judgments of this Court: Yesu Ramji Kalhath’ v; 
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Balkrishna Lakshman (1); Maluji v. Fakirchand (2);and A. C. J. 
Ramchandra v. Sheikh Mohidin (3), in all of which a mortgagee 
T frum_one “who professed to hold absolutely was held to bea we 
purchaser for valuable consideration within the meaning of the Bacas 
Article. It is contended for the respondents upon cross- 
objections that this interpretation of Article 134 is inconsistent ASHLEE 
. with the judgment of the-Judicial Committee in Abhiram Scott 0. J 
Goswami v. Shyama Charan Nandi (4). In that case their ~~ 
Lordships were considering the applicability of the Article 
to a person claiming a title by adverse, possession under a 
permanent lease. The distinction between a leasehold and an 
absolute interest was pointed out and the conclusion arrived . 
at was that their Lordships were unable to give to the Limita- 
tion Act the wider interpretation adopted by the High Court 
at Calcutta and to treat the lessee as a purchaser under 
Article 134 of the Act of 1877. The purchaser, their Lordships 
said, must be the purchaser of an absolute title. 
The question is whether this expression of opinion should 
be treated as overruling the Bombay decisions on titles based 
upon adverse possession as mortgagees. 
First, it is necessary to bear in mind the observations of 
Lord Halsbury in Quinn v. Leathem (5) that every judgment 
must be read as applicable to the particular facts proved and 
assumed to be proved since the generality of the expressions 
that may be found there are not intended to be expositions of 
the whole law but governed and qualified by the particular 
facts of the case in which such expressions are to be found. 
This caution is particularly necessary in the present con- 
nection because it appears from the reportin Abhiram Goswami 
v. Shyama Charan Nandi(6) that none of the cases in which a 
mortgagee has been treated as a purchaser for value within 
the meaning of Art. 134 were referred to in argument or in 
the judgments of the High Court or the Judicial Committee. 
On the other hand in confirmation of the conclusion arrived 
- atin the Bombay cases we have referred to it is permissible 
to note the altered wording of Art. 134 as it appears in the 
Limitation Act of 1908. For the words of Art. 134 of the 
Act of 1877 ‘and afterwards purchased from the trustee or 
mortgagee for a valuable consideration” are substituted the 


(1) (1891) I. L, R. 15 Bom. 583 L. R. 1294. 

(2) (1896) I. L. R. 22 Bom. 225. 9 [1901] A. C. 495, 506. 
%8) (1899) I. L. R. 23 Bom. 614. ) (1909) L. R. 36 I, A, 148; 
(4) (1909). R, 36 I. A, 148; 11 Bom. 11 Bom, L, R. 1234, 
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A. C. J. words “ and afterwards transferred by the trustee or mortgagee 
1ọ11 - for a valuable consideration” this we take to be a legislative 
“~ recognition of the soundness of the view that the Atticle .was--— 
Bacas intended to give protection toall transferees for valuéincluding 
v. mortgagees. In support of the reference to the later Act as a 
NATHABHAI legislative exposition of the earlier one we may refer to Swift 
Scott O. J. V- Jewsbury G) and Margan v., London General Omnibus 
—— Company (2). It is also material to observe that in the ° very 
recent case of Shri Ishwar Shyam Chand Jiu v. Ram Kanai 
Ghose (8) Lord MacNaghten in delivering the judgment of 
the Judicial Committee said with reference to the case of 
Abhiram Goswami v. Shyama Charan Nandi: “ Whatever 
might have been the inclination of their opinion if the matter 
had been res integra it seems to their Lordships that they 
would not be justified in reviewing on an ex parte application 
the considered judgment of the Board delivered after full 
argument. They will, therefore, simply follow the decision 
in Abhiram Goswami v Shyama Charan Nandi. They do so 
with the less nesitation because the language of the Article 
under discussion in that case and in this has been altered by 
subsequent legislation”. 
Invuropimoa the cross-objection fails for the above reasons. 
We see no cause to interfere with the remand order which 
is appealed aguinst. We dismiss both the appeal and the 
cross-objection’ with costs on the parties respectively pre- 
ferring them. 


Decree confirmed. 


(1) (1874) L. R. 9 Q. B. 301, 8130 (3) (1911) 13 Bom, L. R, 421. ‘ 
(2) (1883) 12 Q. B, D, 201. <n 
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*_Before Mr, Justice Davar and Mr, Justice Robertson.“ 


-| er 


AHMEDBHAI HABIBBHOY 
te . 
SIR DINSHAW 'MANECKJI PETIT BART. * 


Res judicata— Misjoinder of parties and causes of action—Civil Procedure Code, 


O. dJ,r. 8; O.1,r.10(2); O. I, r.18; O. 4,78; O. I, r.6; O.L, 77; 
0. XIV, r.1 (5); O. XVIII, r. 1—Shpeoifie performance of contract of sale 
of land—Parties to the contract proper parties to the suit—Costs—Powers of 
appellate Court with regard to question of costse—Practice—Raising of issues 
— Waiver, 


A con of the plaintiff had filed a suit against the plaintiff and his other 
gon in 1884 for a partition of the property in the plaintiff’s possession. 
The two main questions in that suit were, first, whether the property in 
the hands of the plaintiff was ancestral property and as suoh belonging 
to the joint family, and, secondly, whether the son could, during the plain- 
tiff’s life-time, claim partition of that property against his wishes, The 
Court of first instance decided both the questions in favour of the plain- 
tiff’s son. The appeal Court reversed the decree of the Court of first 
instance holding that the plaintiff’s son could not claim partition of an- 
cestral property during the plaintiff's life-time, Having found this the 
appeal Court observed that that was sufficient for the decision of the 
oase but they thought it advisable to express an opinion on the question’ 
whether the property was ancestral, On that question the appeal Court 
came to the conclusion that the aon had failed to give such proof that the 
property that oame to the hands of his grand-father contributed materi- 
ally to the funds which the grand-father employed in the business. 

In 1907 the plaintiff entered into a contract for the sale of a plot of 
land with one Awabai. Under the agreement it was provided: “ That the 
vendor will clear at his own expense, all incumbrance, and claims on the 
said property and will otherwise make out a good title thereto free from 
all reasonable doubts, claims and demands.” As some sons and grandsons 
of the plaintiff objected to the alienation of the property by the plaintiff, 
Awabai’s solicitors called upon the plaintiff to obtain concurrence and 
consent of all persons who would be entitled toan interestin the property 
on the footing that it was ancestral. The plaintiff thereupon sued Awabal 
for specific performance of the contract. On her death the plaintiff brought 
on tho record her executors. He made also his sons and grandsons parties 
to the suit praying that should they or any of them set up any claim 
against the said premisas his sole and absolute rights to the said permises 
might be declared and given effect to. The executors (defendants 1 
and 2)denied the rightof the plaintiff to enforce the contract on the ground 
that he had failed to make out a good title tg the property by removing or 
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~ clearing the claims of his male issue and submitted that the plaintiff had go 


right to drag them ag parties to a litigation between him and his sons and 
that they could not be expected to wait for the completion of the ‘sale of 
the land until such litigation was over. Defendant No. 3, one of the.song 


of the plaintiff, & SSatended that the plaintiff had misjoined causes of action ~~. 


and that he had interest in- tha property in the suit which was ancestral, 
The other sons also contended that the property was ancestral and sought 
for a declaration that the property was joint family property and prayed 
for an injunction restraining the plaintiff from alienating the same, It- 
was contended on behalf of the plaintiff that the question as to the nature 
of the property was res judicatain view of the decision of the appeal Court 
in the suit of 1884. The Court of first instance held that the question as 
to the nature of property was not rcs judicata as all that the Court of 
appeal in the prior suit decided was that a son could not according to 
Khojalaw enforce partition against his father, that the suit was bad for 


- migjoinder of parties and causes of action, and that the plaintiff was not 


entitled to enforce specific performance of the contract. On appeal :— 

Held, confirming the decree of the lower Court, (1) that the only question 
decided by the appeal Court in the suit of 1884 was as regards partition, 
that the question as regards the character of property although directly 
and substantially in issue between the parties to that suit was not heard 
and finally decided between the parties so as to estop the plaintiff’s sons 
and grandsons from claiming to have the question tried and determined 
when properly raised. 

(2) That the suit was bad for misjoinder of causes of action and parties, 

(3) That the plaintiff was not entitled to enforce specific performance 
of the contract owing to the dispnte between him and his sons regarding 
the character of the property. 


Before different sets of defendants can be joined in the same suit or 
different causes of action united in one suit, two conditions must be ful- 
filled: first, the right to relief sought in the suit must arise against all 
the defendants from the same act or transaction or the same series of acts 
or transactions; and, secondly, some common question either of fact or 
law should arise against the defendants if separate suits were brought 
against such persons. 

In a suit for specific performance of sale or purchase of property 
parties other than those who are parties to the contract cannot be joined 
in the suit. 

Where there are claimants adverse to the vendor-plaintiff, whose claims 
arenotpurely illusory or manifestly unmaintainable, the existence of such 
adverse claims entitles the defendant-purohaser to a decree in his favour 
in a guit for specific performance. 

The appellate Courts have the fullest power and the widest discretion 
to alter, vary, or reverse any portion of a decree under appeal inoluding 
the portion that deals with costs. At is the sottled practice of the appeal 
Court never to interfere with the Judgo below in his order as to costa, 
unless the order offends against some well-recognised principle or unless 
the appeal Court feels that it ‘vould be unjust to the party against whom 
it is made if the order be allowed to stand, 
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e A question arose whether the defendants by not urging the objection as 
to nonjoinder or misjoinder of parties or misjoinder of causes of action, 
in the form of an issue, were to be taken as having waived the objection: 

Held by Davar J., that thera nowas waiver for “though it has been 
the practice of the Bombay High Court to allow the defendant's counsel 
to raise issues soon after the pleadings are read the duty of framing and 
recording issues is cast by law upon the Court, Defendant's counsel is 
under no obligation to raise of frame iasnes. Heis only bound to give 
such information to the Court on behalf of his client as may be necessary 
to form a correct appreciation of the disputes and differences between 
the parties. Any omission on his part, when suggesting issues to the 
Court, ought not to prejudice his clients to the extent of holding that 
they had waived the objection,” 

Held, by Roberison J., that the objection was waived: for “in the 
Bombay High Court it has always been the practice for counsel for the 
defendant, after the reading of the pleadings, to suggest to the Court 
the issues which he desires raised. These are genorally recorded by the 
presiding Judges with but slight modification, Itis, no doubt, due to the 
fact that these Courts can and do rely on the assistance of an able and 
highly trained bar, that the provisiones of O. L rr., 3and 4 have for all 
practical purposes dropped out of use ” 


SUIT for specific performance. 

This was an appeal against the decision of Beaman J. re- 
ported in the Bombay Lam Reporter, Vol. XI, at p. 545. 

The facts are as follows: 

The plaintiff Anmedbhoy agreed to sell to one Awabai some 
property consisting ofland of free-hold pension and tax tenure 
at the rate of Rs. 18 per square yard. Theagreement was re- 
corded in a letter dated 31st January 1907 from Ahmedbhoy to 
Awabaiand confirmed ina letter, dated 1st February 1907, from 
Awabai’s solicitors to Anmedbhoy. The terms of the agreement 
were that Ahmedbhoy should make out a good title free from all 
incumbrances and claims whatsoever; that all costs and expenses 
should be borne by Ahmedbhoy and Awabai half and half; 
that Ahmedbhoy should pay 2 p. c. as brokerage to a certain 
broker ; that the sale should be completed within two months 
(on or before 31st March 1907); that a formal agreement should 
be made between Ahmedbhoy and Awabai containing those 
terms; and that on execution ofsuch formal agreement Awabaj 
should pay to Ahmedbhoy Rs. 15,009by way of earnest money, 

A formal agreement was prepared, but its execution was 
dispensed with, the parties agreeing that a complete contract 
was arrived at by the correspondence between the parties, 
‘and upon that footing they proceedell towards the completion 
of the sald, o 
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O. 0. J. Shortly afterwards a question was raised by * Awabdi’s 
1911 Solicitors as to.the nature of the tenure of the whole land, 
<< and as to the interest of Ahmedbhoy’s sons in the property. 

Auwepina! Abmedbhoy eventually redeemed all taxes with the result that 

v. the whole land became a freehold tenure. Abmedbhoy alleged 
Pes ae that he and ‘his predecessors-in-title were in possession of the 
M. Perm Whole of the said land from 1848, and that he himself wasin 
‘= sole, absolute and exclusive possession thereof since 27th June 
1870; that having regard to his possession and the possession ` 
of his predecessor$-in-title, Awabai’s solicitors were not 

- entitled to make any requisitions on title, that none of his 
sons or grandsons or great-grandsons had any interest in or 
claim in respect of the said property and that ‘none of them 
made any claim in respect thereof although prominent ad- 
vertisements of the intended sale were inserted in the local 
newspapers and the usual. battaki was beaten. He also claim- 
ed that the question between him and his sons whether the 
property was ancestral was barred as res judicata and also by 
his own adverse possession. 

As Awabai did not complete the sale, Ahmedbhoy’ brought 
this suit. _ 

Ahmedbhoy’s male issue were made defendants on the 
ground that the objections raised to Ahmedbhoy’s title .would 
be removed if they did not deny Ahmedbhoy’s absolute title. 

' Awabai died on the 4th October 1907, and her executor and 
executrix, Sir Dinshaw Manekji Petit and Hamabai Framji 
Petit, were made respectively first and second defendants. 

` The plaintiff prayed that the executor and executrix of 
Awabai might be decreed to complete the purchase of the pro- 
perty; that they should be decreed to pay to the plaintiff in- 
terest upon the amount of the purchase-money at 6 p. c. from 
the 31st March 1907 till payment, lessa sum in respect of rent 
for the bunglow in his occupation; and that it might be declared 
that the property was his self-acquired property and that his 
male issue had no interest therein. The last prayer was added 
subsequently by amending the plaint. 

Defendants 1 and 2, the executor and executrix of Awabai, in 
their written statement, contended, inter alia, that the plaintiff 
was unable down to the beginning of May 1907 to showany title 
to about 15.400 square yards out of 24000 square yards agreed 
to be sold; that the pfaintiff had not made out such a title as. 
the defendants could safely, or could be compelled ta, accept; 
that one of the plaintiff’s sons, defendant 4, had given notice of 
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hfs interest in the property ; that the plaintiff had no right to 
drag his sons in as parties as that would prolong the litigation 
and make it expensive; and that the plaintiff was not entitled 
in any event to interest on the purchase-money of the said 
‘property. 

Defendant 3, one of the sons of Ahmedbhoy, in his written 
statement, contended, inéér alia, that the plaint disclosed no 
cause of action against him; that even if there was a cause 
of action it was different from that disclosed against defendants 
1 and 2 and the suit was bad for misjoinder of causes of action 
and should be dismissed or the plaintiff put to his election; that 
the property in question was not the self-acquired property 
of the plaintiff but was ancestral property in which he had an 
interest; and that the plaintiff had no power to sell anything 
more than the interest which the plaintiff would have on par- 
tition of the said property. 

Defendants 4 to 7, other sons and grand-sons of Ahmedbhoy, 
in their written statement, contended, inier alia, that the 
property in question was the ancestral property in the hands 
of the plaintiff and that he had no right to sell the same 
except for necessity and that no necessity had arisen for its 
sale; that they were joint in estate with the plaintiff and 
objected to its sale by him; and that the plaintiff was not in 
sole, absolute and exclusive possession of the said property 
from the 27th June 1870 and that the possession of the plain- 
tiff had been as head and on behalf of the joint family of which 
they weremembers. By way ofcounter-claim against the plain- 
tiffthey sought fora declaration that the said property was the 
property of the joint family and for an injunction restraining 
the plaintiff from alienating the same or any part thereof. 

Beaman J. held that the question whether the property in suit 
was ancestral or not was not res judicata ; that the suit was bad 
for misjoinder of parties and causes of action; and that the 
plaintiff was not entitled to enforce specific performance of the 
contract as he could not make out a good marketable title. 

The plaintiff appealed from this decree. 


Inverarity and Setalvad, for the appellant. 
Raikes and Lowndes, for the respondents Nos. 1 and 2. 
Raikes and Jayakar, for the’remaining respondents. 


DAVAR J.—The appellant, A Aħmedbhai Habibbhai, a 
well- -known wealthy Khoja merchant of Bombay, in January 
1907 entered into a contract to sella very valuable property 


° R 184 ° 
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situate at Mount Pleasant Road, Malabar: Hill, to the lafe 
Mrs. Awabai Framji Petit. The offer and acceptance resulting 
in the contract of sale of this property, is evidenced by 
two letters, respectively dated the 31st of January and the 
1st of February 1907. By his letter Mr. Ahmedbhai agrees’ 
to make out a good title to the property free from all 
incumbrances and claims whatsoever, and the sale was tò be 
completed within two months from the date of the offer. A 
formal preliminary agreement containing the terms of this 
contract was within’ the contemplation of the parties, and a - 
draft of the contemplated agreement was prepared by Bai 
Awabai’s solicitors, but, for.reasons not necessary to discuss, 
the same was not executed. There is no difference between 
the parties as to the terms of the contract arrived at 
between them. The material term, for the purposes of this 
litigation to consider, .is more fully set out in clause 3 of the 
draft agreement, which provides: * That the vendor will clear 
at his own expense, all incumbrances and claims on the said 
property and will otherwise make out a good title thereto free 
from all reasonable doubts, claims and demands.” 

The appellant isa Khoja and is admittedly governed by 
Hindu Law in matters of succession and inheritance. At the 
date of the contract, there were existing and are now existing 
two sons, two grand-sons and one great-grand-son of the 
appellant, and it is not disputed that if the property, the sub- 
ject-matter of the sale, was ancestral in the hands of Ahmed- 
bhai, his male issue would have an interest therein. 

After the contract for the sale of this property was made, 
there ensued certain correspondence between the solicitors of 
Bai Awabai and Mr. Ahmedbhai. For the purposes of this 
appeal, it is not necessary to refer to the correspondence pre- 
vious to the 29th of July 1907, on which date Bai Awabai’s 
solicitors wrote to the solicitors of the vendor, specifically 
stating that his sons and remoter male issue had on birth 
acquired an interest in the property ; that some of them were 
making a claim to the property and were objecting to the 
alienation thereof ; that one of them Mr. Hoosenbhai had 
actually made a claim to one of Bai Awabai’s solicitors him- 
self and under the circumstances they called upon Mr. 
Ahmedbhai to obtain the concurrence and consent of all 
persons, who would be éntitjed to an interest in the property, 
on the footing that it was ancestral in his hands. They stated ` 
that they did not consider that a good title free from all claims 


VOL. XIII] THE BOMBAY LAW REPORTER. 1067 


could be made out till their requisition was complied with. 0.0. J. 

° On the 31st of July, 1907, the vendor's solicitors replied to 4974 _ 

this letter, and, without entering into any discussion on the =~ 
merits of the objection raised, they content themselves by AnwapsHar 
saying that their client considered that the reasons for not v. 
‘accepting his title were groundless. Bild 

After some further correspondence, the appellant, on the M. Perm 

25th of September 1907, filed a suit against Bai Awabai for po, 
specific performance of the contract of sale contained in the za 
two letters marked Exs. A and B in the suit. This suit, as 
- originally filed, was a simple suit filed by the vendor against 
the purchaser for enforcing specific performance of the contract 
and was framed on the basis that the vendor had performed 
his part of the contract, and was ready and willing and able 
to carry out and complete all the terms of the contract, but 
that the purchaser had wrongfully refused to complete, and 
prayed for the usual reliefs in a suit of this nature. 

Bai Awabai was, at the date of the institution of this suit, 
very seriously ill and although the appellant’s solicitors wrote 
on the 27th of September 1907, giving notice of the filing of 
the suit to Bai Awabai’s solicitors and asking them if they 
would accept service of summons, no summons was served 
during this lady’s life-time. Bai Awabai died on the 4th 
October 1907 and it became necessary to amend the plaint by 
bringing on the record Bai Awabai’s son and daughter, who 
were appointed executor and executrix under her will. About 
this time the appellant seems to have been advised that it was 
necessary that his male issue consisting of his sons, grand-sons 
and great-grand-son should be made parties to this suit. In his 
affidavit, affirmed on the 18th of January 1908, in support of 
his application for amendment of the plaint, he states as 
follows :— 

“ Having regard to the contentions raised on behalf of the said Bai Awabai, 
that my sons, grand-sona, and great-grand-son are interested in the property, 
the subject-matter of this suit, jointly with me, which contentions I do not 
admit and as they are interested to deny title to the premises aforesaid and 
in order that the objection of the said Bai Awabai to my title may beremoved 
and that Bai Awabai and her estate may be completely protected by the decree 
for specific performance prayed for, I am advised that they are necessary 
parties to this suit, though, as I believe, my male issue do not deny that the 
said premises are my absolute property and are self-acquired by me and that 
being so, I seek no relief against them or any of them, But should they or 
any of them set up any claim against the said premises, I pray that my sole 
And absolute rights to the said premises may be declared and given effect to, 
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It is necessary to add as party to this suit my sons Kasambhai* Ahmedbhai, 
and Hoosenbhai Abmedbhai,-my grand-sons Khan Mahomed Kasambhai afd 
Mahomedbhai Hoosenbhai and my great-grand-son Abdul Hamid Habibhoy.” 

On the strength of this affidavit, the appellant applied to 
the Prothonotary for an order to substitute Sir Dinshaw and Bai 
Hamabai, the executor and executrix of Bai Awabai’s will, im 
her place and to add the names of his sons, grand-sons and 
great-grand-son as party defendants’and to make all necessary 
and consequential alterations and amendments in the title 
and body of the plaint. The summons not having been served, 
the application for amendment was made ex parte and was . 
granted by the Prothonotary. The plaint was subsequently 
amended in the manner indicated in the appellant’s affidavit 
and the executor-respondents were served with a summons on 
the rth of February 1908. (See Ex. D72). The first and 
second respondents, however, before being served with the 
summons, on the 14th of January 1908, by their solicitors’ 
letters of that date, gave a formal notice of rescission of the 
contract, both on the grounds that the vendor had only a 
limited interest in the property and that he had refused to 
comply with the purchaser’s requisitions. 

Subsequent to the service of the summons, the executor- 
respondents put in a written statement denying the right of 
the appellant to enforce the contract against them, mainly on 
the ground that he had failed to make out a good title to the 
property by removing or clearing the claims of his male issue. 
They submit that the appellant “had no right to drag them as 
parties to what would .be a long and expensive litigation 
between the plaintiff and the other defendants or some of 
them” and they add that they "could not be expected in any 
event to wait for the completion of the sale of the said land 
until such litigation is over.” 

The third defendant Cassambhai, at the very threshold of 
his written statement, objects to the constitution of the suit 
and says that if the plaint disclosed any cause of action 
against him, the same was a different cause of action to that 
disclosed against defendants 1 and 2, and that the plaintiff had 
misjoined causes of action and that he should be put to his 
election or his suit should be dismissed. As to his claim to 
the property, he says that he contended then, ashe had always 
contended, and the plaintiff well knew that the property in 
question was ancestral wh his hands and that he, Cassambhai, 
was entitled to an interest therein, He ends by submitting 
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that his fatter had no power to sell anything more than the 
interest which he would have on partition of the said ancestral 
property. . The appellant’s other son, his two grand-sons and 
his great-grand-son, who were defendants 4, 5, 6 and 7, put in 
a joint written statement. They say, in the first instance, that 
the property in the plaint referred to was ancestral, that 
the plaintiff had no right to sell the same except for necessity, 
that no necessity had arisén, and that they object to the 
sale of such property by him. They raise no objection to 
the constitution of the suit but on the contrary counter-claim 
against the plaintiff, a declaration that the property, the 
subject-matter of the suit, was joint family property, and they 
pray for an injunction restraining the plaintiff from alienating 
the same or any part thereof. 

With these pleadings and under the circumstances set out 
above, the suit came on for hearing before Mr. Justice Beaman 
in the lower Court, who, after a very patient and protracted 
hearing, dismissed the whole suit. Against this dismissal, the 
plaintiff has appealed, and to this appeal all the defendants, 
brought on the record by virtue of the order of amendment of 
the 27th of January 1907, are respondents. At the first hearing 
in the Court below, issues were raised as framed by Mr. Raikes, 
who appeared with the Advocate-General and Mr. Lowndes 
for the first two defendants and who also appeared with the 
late Mr. Padshah, for defendants 3 to 7. The first ten issues 
were raised on behalf of the executor-defendants and the next 
three issues were raised on behalf of defendants 3 to 7. Mr. 
Inverarity for the plaintiff raised issues Nos. 14, 15 and 16 
and Mr. Raikes then raised an additional issue questioning 
whether issue 15 arose on the pleadings as against defendants 
3to7. Atalater stage of the hearing of the suit, another 
issue was raised by Mr. Raikes. 

It will be noticed that amongst the issues raised in the suit, 
no issue whatever was framed with reference to the point of 
misjoinder of causes of action andof parties. The point is 
taken, though not very clearly and specifically, in para 9 of 
the written statement of the first two defendants, but it is 
very clearly and very explicitly taken in the third defendant 
Cassambhai’s written statement. The learned Judge, in the 
course of his judgment, complains that for a long time he was 
not able to grasp the exact situation, and he thinks that the 
omission to raise the point of misjoindér and to insist on its 
adjudication at the very outset of the hearing was probably 
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due to the fact that the same learned counsel; who led for 
both sets of defendants, continued to be in conduct of the®uit 
throughout till about the very last stages of the hearing before 
him when Mr. Lowndes came in to reply on behalf of the first 
two defendants. 

This surmise of the learned Judge below seems not to be 
correct, because, at the hearing before us, both Messrs. Raikes 
and Lowndes, who appeared on behalf of ,the two sets of 
defendants, assured us that they hadin consultation considered 
the advisability or otherwise of raising the point of misjoinder 
by a specific issue. ‘They say that after consideration they 
came to the conclusion that it would be inadvisable to raise 
such an issue or to press the adjudication of the question of 
misjoinder of causes of action and of parties as a preliminary 
objection. They say they considered that the objection to 
the framing of this suit was one of principle and not merely of 
procedure and that their objection to the constitution of the 
suit was on: higher ground and based .on a rule of equity 
rather than on the mere technical ground of procedure. 

The learned Judge, however, in the course of his judgment 
has expressed his conviction on this question in strong and 
unequivocal language and held that this was a very clear case 
of misjoinder of parties and of causes of action and that Mr. 
Ahmedbhai’s male issue ought to have had no place whatever 
in the suit for specific performance against the executor and 
executrix of Bai Awabai. 

I think it is desirable to discuss this question, however, after 
we have dealt with issue No. 14 which was dealt with by the 
learned Judge below as a preliminary issue and decided at the 
outset of the hearing. Issue 14, raised by Mr. Inverarity, is 
whether issues 11 and 12 are not res judicata. Issue 11 is, 
whether the premises in the plaint referred to are the self- 
acquired property of the plaintiff, and issue 12 is, whether 
defendants 3 to 7 have no interest therein as alleged in the 
plaint. 

Mr. Inverarity for Mr. Ahmedbhai contended in the Court 
below and contended before us that the question as to whether 
the property in the hands of Mr. Ahmedbhai is ancestral or 
self-acquired and whether the sons, grand-sons and great-grand- 
son have any interest whatevet in such property, are questions 
which have been heard and finally determined by a Court of 
competent jurisdiction aad are now res judicata. He main- 
tained that Ahmedbhai’s issue, by reason of previous \itigation, 


VoL. XII.) THE BOMBAY LAW REPORTER. 1071 


are” now „estopped from raising the same questions again. I O. O. 
think it is desirable to dispose of this contention in the first 1911 
instance, because if Mr. Inverarity’s contentions are correct CW 
the first and second defendants would be bound to accept AAMEDBHAI 
Ahmedbhai’s title as a good title and he would be entitled to v. 
succeed against them in this suit. Dine 

On” this question, a very large number of authorities have M. Pst 
been cited before us. It seems to me, after having looked at Davar J 
the cases to which our attention was drawn by the learned — ' 
counsel at the bar during the argument” of the appeal, that 
after all the question as to whether certain matters are or are : 
not res judicata between certain parties isa question which 
depends mainly upon the facts and circumstances surrounding 
each particular case. The cases cited help us merely to bring 
before our minds certain principles on which the Courts should 
act, when deciding whether certain questions have or have not 
been heard and finally determined between certain parties so 
as to be a bar to further litigation of the same questions 
between the same parties or parties claiming under them. 

The question for our determination is, whether the disputes 
between Ahmedbhai and his male issue as to whether the pro- 
perty in his possession is ancestral and is such property in 
which his male issue took an interest by birth or whether it is 
his self-acquired property over which he has absolute dominion 
and power of disposition, have been finally heard and decided 
by a Court of competent jurisdiction, so as to preclude any ` 
one of defendants 3 to 7 from raising the same over again in 
this suit. The plea of res judicata is founded on certain litiga- 
tion which took place between Ahmedbhai and his two sons, 
Cassambhai and Hoosenbhai in Suit No. 382 of 1884 and the 
appeal therein reportedin Cassumbhoy Ahmedbhoy v. Ahmed- 
bhoy Hubibhoy(1) and Ahmed bhoy v. Cassumbhoy(2). That was a 
suit filed by the third defendant Cassambhai against his father 
and his brother Hoosenbhai, who was then a minor, praying, 
amongst other things, for a partition of the property in the 
possession of Mr. Ahmedbhai and for certain other reliefs, 
The suit filed in 1884 came on for hearing before Mr. Justice 
Jardine in November 1887. The two main questions in that suit 
were, whether the property in the hands of Mr. Ahmedbhai 
was ancestral property and as such belonging to the joint 
family and whether, if so, the son cam, during his father’s life. 
time, claira a partition of that property against the wishes of 

(1) (1887) I, L. R. 12 Bom. 280. (2) (1889) I. L. R. 13 Bom, 534. 

; ° 
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the father. In a very elaborate judgment Mr. Justiçe J ardine 
decided both the questions in favour of Cassambhai: He held 
that the property in the hands of Ahmedbhai was ancestral 
property, that the plaintiff Cassambhai at birth became a 
co-parcener in the said property with an interest therein 
similar to that of a son ina family governed by. the ordinary 
Hindu Law, and further held that the plaintiff Cassambhai was 
entitled to claim a partition. The Court passed a decree for 
partition and referred the matter to the Commissioner to 
make the usual investigations in such suits. I have not 
thought it necessary to go into the details of all the different 
questions raised in that suit but have merely touched the 
main issues between the parties in that suit. Against Mr. 
Justice Jardine’s findings, the appellant, Mr. Ahmedbhai, 
appealed and that appeal was heard by Sir Charles Sargent 
and Mr. Justice Bailey in June 1889 and the decision 
of the question, whether matters between Ahmedbhai and his 
issue are res judicata or not, depend entirely on the judgment 
delivered by the appeal Court. The appeal Court reversed the 
decree of the lower Court and dismissed the suit with costs 
throughout on the plaintiff Cassambhai. On one of the main 
contentions between the parties, the Court held that Cassambhai 
was not entitled to claim partition from his father of ancestral 
property during his father’s lifetime. In the course of his 
judgment, Sir Charles Sargent says: ‘“ Upon the whole of the 
evidence, we have come to the conclusion that the plaintiff 
has not proved that, according to the general custom of Khojas 
in Bombay, the son is entitled to demand partition of ancestral 
property”. Having found this, the learned Chief Justice goes 
on to say: " This is sufficient for the decision of the case but 
we think it advisable to express an opinion on the question- 
doubtless a difficult one—whether Hubibbhoy’s property 
was ancestral, as having arisen from a nucleus of property 
inherited from his father Ibrahim”. Differing from the learned 
Judge below, the appeal Court held that the onus of proving 
this lay on the plaintiff. The judgment then proceeds to 
discuss the second and larger question very shortly and concludes 
the Court’s judgment in the following words :—“ Upon the 
whole of the evidence beartng on this part of the case, we 
think that, although it makes it possible that Hubibbhoy in- 
herited some property fyom his father, it must be regarded as 
falling short of such proof as the plaintiff ought to bave given, 
under all the circumstances of the case, that it contributed 
2 ° 
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materially to the funds which Habibbhoy employed in the 
business. We must, therefore, reverse the decree with costs 
throughout on the plaintiff’. 

A careful perusal of the judgment of the appeal Court leaves 
no doubt whatever inmy mind thatthe learned Judges disposed 
of the appeal and dismissed the suit on only one ground and 
that was that it had not, been proved that, according to the 
custom governing the Khojas in Bombay, the son is entitled to 
demand partition of ancestral property during his father’s 
life-time. For the purposes of their judgment the appeal Court 
assumed that Cassambhai’s contention that the property was 
ancestral, was correct and held, even on that assumption, that 
he was not entitled to claim partition during his fathet’s 
life-time. That this was the only ground on which the appeal 
Court based its decision and disposed of the suit and appeal 
is abundantly clear from the language used in the judgment’ 
For instance, what could be clearer than the sentence -that 
precedes the Court’s examination of the second question as to 
whether the property was or was not ancestral. The words 
referring to the first finding, are ‘‘this is sufficient for the 
decision of the case” and then they go on to say that they 
consider it advisable to express an opinion on the other and 
more difficult question. If the appeal Court intended to make 
a judicial pronouncement of their opinion, on the second 
point, it seems to me the discussion of the evidence would 
have been much fuller than is contained in that Court’s judg- 
ment, and Sir Charles Sargent could never have prefaced the 
decision by premising that “the Court considers it advisable 
to express an opinion.” Then again, take the penultimate 
sentence in the judgment, where they use the words, ‘ we 
think.’. The words ‘we think’ are, to my mind, conclu- 
sive evidence of the fact that the learned Judges of the appeal 
Court specifically refrain from coming to a deliberate decision 
on the second question in the suit. It isidle to speculate at 
this distance of time and without materials what may have 
been the object of their Lordships in recording their opinion. 
The question on whom the onus lay, had béen decided in one 
way by Mr. Justice Jardine. With that decision, the learned 
Judges of the Court of appeal evidently disagreed. Again, 
the learned Judge in the Court*below had come to a decision 
as to the nature of the property and that decision appeared to 
` their Lordships of the appeal Coust as based on insufficient 
evidences and under the circumstances they seem to have 
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thought it desirable to guard against the possibility of its 
being assumed that the appeal Court was in agreemeht with 
the lower Court on those points. 

Mr. Inverarity relies on the word “therefore” in the last 
sentence as showing that the decree was reversed on both. 
grounds. It appears to me quite clear that the word “ there- 
fore” is advertantly used when the learned Judges say, “We 
must, therefore, reverse the decree.” Read strictly in the light 
in which Mr. Inverarity asks us to read the last sentence, it 
seems to me that the word “therefore” could not possibly 
refer to the first ground which was considered sufficient for the 
decision of the suit but refers only to the second ground and 
this reading would be manifestly wrong. Having very care- 
fully studied the language of the judgment of the appeal 
Court, I have come to a very clear conclusion that Casam- 
bhai’s suit was dismissed on the sole ground that he had 
no right to claim partition even of ancestral property 
in the hands of his father during his father’s life-time. 
Against this judgment of the appeal Court, there was no 
further appeal to the Privy Council which leads to an inference 
having regard tothe magnitude of the property involved, that 
the plaintiff in the suit was probably advised that the finding 
of the Court on his right to claim partition was correct, and 
that the other and larger question remained exactly where it 
was before. The appeal Court based their opinion as to the 
nature of the property expressly on the insufficiency of proof 
in this particular case, leaving it open to the parties to raisé 
the question again, if able to adduce better proof at some 
future time. The contention that this question is res judicata 
between the plaintiff and his issue is also untenable on another 
ground. The fifth defendant was alive at the date of the suit 
but was not made a party to it. The father of the seventh 
defendant was also alive but was not made a party to that suit 
and defendant No. 6 was not then born. How could it be 
contended that the decision ina suit to which they were no 
parties is binding on them? It is, I think, futile to contend 


‘that they claim under their fathers or grand-father. A male 


member of a joint and undivided Hindu family becomes in- 
terested in the ancestral family property by reason of his birth 
and in Wasantrao Madhaowrao v. Anandrao Ganpatrao(), 
we have the decisions o$ our own appeal Court, confirmed by 
the Privy Council, that a soñ bora in a joint Hindu family 

(2) (194) 6 Bom, B95 SS 
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takes aminterest in the property of that family by reason of 0. 0. J. 
his birth and that his claim to interest in that property is 494) 
based on his own rights by reason of his becoming a co- =~ 
parcener in that family at his birth. AHMEDBHAT 
In the course of the judgment of the Privy Council, delivered v. 
by Lord Robertson, their Lordships say : “It must be borne in ei ie 
mind on the assumption which is now made that the estate M, Perm 
was ancestral, the respondent took at his birth a right in the , —— 
estate independent of his father.” If the property in the hands Davar vi 
of the appellant is ancestral, defendants,3 to 7 have acquired 
therein an interest at their birth quite independently of each 
other and although there has been inconclusive litigation ° 
between the appellant and his two sons as to whether the pro- 
perty was or was not ancestral, the other three defendants 
have had nothing to do with this litigation and they are 
entitled to have the question whenever raised, tried and 
finally determined. Why did not the plaintiff rely on his con- 
tention that the claim of his male issue was res judicata and 
that they were debarred from making any claim, in his plaint 
against the first two defendants and why did he bring the other 
defendants in the Court and claim a declaration against them in 
this suit if he thought his present contention was correct. In 
no case can it, in my opinion, be successfully contended that 
they are debarred from raising the question and estopped from 
claiming an interest in the property in the appellant’s hands, 
by reason of the previous litigation to which I have referred. 
Before leaving this point, I think it is necessary to say that 
after having carefully studied the two judgments of the Chief 
Justice Sir Francis Maclean and Mr. Justice Banerjee in the 
case of Peary Mohun Mukerjee v. Ambica Churn Bando- 
padhya(), on which Mr. Inverarity has relied very strongly, I 
do not see any reason or necessity to differ from the conclusion 
arrived at, or to express any doubt as to the soundness of the 
reasoning on which the decision of the learned Judges is based 
in that case, as the learned Judge in the Court below has done. 
The facts there were very different from the facts in this case. 
The preliminary question as to the notice under the Bengal 
Municipal Act, as well as the questions on the merits, were 
both directly and substantiglly in issue between the same 
parties in a former suit and both those questions were heard 
and finally decided by the Court. Although the suit failed for 
“want of notice, there was no question whatever that the Court 
(1) (1897) I. LR. 24 OA. 900, aa 
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O. 0. J. had fully gone into the merits of the case and pronounced a 
1911 ‘decision thereon and the Calcutta Court seems to me, ‘to have 
| been indisputably correct in holding in a later suit between 

Anmeppuat the same parties, that the matter as between them was res 
v. judicata. The facts here are quite different from the facts ir 

D Sir that case and, as I have observed before, the question as to 
INBH AW í ' : 

M. Pyry Whether certain matters are or afe not res judicata between 
—- certain parties mainly depends on the facts and circumstances 

page surrounding each particular case. 

Iconcur in the finding of the lower Court on issue No. 14 
and hold that the question as to whether the property in the 
possession of the appellant, including the property he contracted 
to sell to Bai Awabai, is ancestral property belonging to the 
family or is his self-acquired property, although directly and 
substantially in issue between the parties to aformer suit, has 
not been heard and finally decided between the appellant and 
the defendants 3, 4, 5, 6 and 7 so as to estop those defendants 
from claiming to have the question tried and determined when- 
ever properly raised. 

This being so, the next question that arises for the con- 
sideration of the Court is as to the frame of this suit. Was 
the appellant-plaintiff entitled to maintain the suit and insist 
on its proceeding to a hearing and final determination in the 
shape in which the suit appeared before Mr. Justice Beaman? 
Was it properly constituted, or was it bad by reason of mis- 
joinder of causes of action or of parties, and so, objectionable 
on the ground of multifariousness ? 

Before discussing this question, I think it is necessary to ex- 
press an opinion ona point on which Mr. Inverarity has laid 
much stress, while arguing the appellant’s case. The learned 
counsel contended that when the plaint was amended, his 
client believed that the male issue made no claim to the pro- 
perty in his possession but that the added defendants were 
brought on the record merely for the safety of the purchaser. 
I feel considerable difficulty in accepting this view that was 
pressed upon us. Ido not think the appellant could possibly 
have believed that not one of the five male members of his 
family were making any claim to the property and that they 
were all acquiescing in his contentions that the property in his 
possession was his absolute self-acquired property over which 
he had an unfettered right gf disposition and alienation. If 
he had believed that that was the attitude of his sgns and’ 
grand-sons, he would have found a dozen easier and more 
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cofivincing modes of satisfying the purchasers’ solicitors than 
the one he adopted. The evidence on the record shows that 
the appellant was trying to induce some at least of the members 
of his family to make a declaration withdrawing their claims, 
and although he succeeded in sending one of his sons to Bai 
Awabai’s solicitors he did not succeed in getting that son to 
make a declaration abandoning all claims to the property in 
question. Although, again, he got his solicitors to draft letters 
evidencing the abandonment or absence of claim, he did not 
succeed in getting the sons and grandsons to sign and pass 
such letters. Judging from the previous litigation between 
himself and his sons, judging from the course of events which 
followed culminating in this litigation, judging from the course 
this litigation itself has taken, it seems to me to be abundantly 
clear that the appellant’s male issue never at any time gave 
any indication of abandoning their contentions with reference 
to the nature of the property in the appellant’s possession or 
giving up the claim to be co-parceners in that property which 
they seem all along to have made. What appears to me to 
be a reasonable inference to draw from the procedure adopted 
by the appellant is that he found that he had made a good 
bargain which was likely to fall through in consequence of the 
attitude adopted by the male members of his family. He 
tried to overcome this difficulty by getting them to withdraw 
their claim. Failing in his attempts, he. must have been 
advised that he could not enforce the sale against the pur. 
chaser’s executors and that his suit must fail and asa last re- 
sort he brought his male issue into the suit in the hope of 
thereby strengthening his hands. After the prolonged liti- 
gation between him and his two sons, nothing seems to have 
occurred which could induce the Court to believe that his sons 
had abandoned their claim to the extensive estate which the 
appellant owns. Itis possible that Mr. Ahmedbhai may have 
hoped that he could induce his sons and grandsons to with- 
draw their objection to this particular sale and it seems likely 
that they might have done this ifMr. Ahmedbhai had complied 
with their demands but I do not think that they were prepared 
atany time to abandon their contention that they were interest- 
ed in the property in Mr. Ahneedbhai’s hands and withdraw 
their claim altogether. 

It will thus be seen that when tha sult came on before the 
learned Judge in the lower Court for hearing he had before 
him two distinct sets of defendants, The first set of defen. 
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dants, the executor and executrix of Bai Awabai’s will who 
did not disguise the fact that they were unwilling purchasers, 
were prepared to fight the plaintiff on the ground that he was 


Axorepsaat not able to perform his part of the contract by making outa 
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good title to the premises agreed to be sold free from all 
claims. Their counsel has made no secret of the fact that his 
clients’ testatrix purchased this property with the object of 
erecting thereon a building for her residence suitable to her 
wealth and position, that she having died the executors were 
not willing purchasers but were nevertheless bound to carry 
out the contract and willing to do so, if the appellant could 
make out a good title to the property, such a title as a Court 
would compel an unwilling purchaser to take. On the other 
hand, we have a second set of defendants who stoutly chal- 
lenged the plaintiffs right to alienate the real estate in his 
possession without any necessity for doing so. They denied 
that the appellant was the sole or absolute owner of his pro- 
perty, they claimed an interest in that property as being the 
property which belonged to the family in which they were 
co-parceners, and they were there prepared to fight the question 
and to establish, if they could, that the property in Ahmed- 
phai’s hands was ancestral property in which they were all 
interested. ; 

The simple question before the Court at the very outset 
therefore was, whether the plaintiff was entitled to maintain 
the suit as constituted and framed after the amendments. 
There were, without doubt, two sets of defendants and the 
reliefs prayed against these two sets were not the same. The 
plaintiffcould unite in the same suit different sets of defendants, 
if the conditions laid down in O. I, r. 3, are fulfilled, and 
different causes of action against the same defendant or defend- 
ants could only be joined in the same suit, if the conditions of 
O. II, r. 3, are satisfied. 

The question of joinder of parties and of causes of action in 
the same suit was argued very elaborately before me in the 
early part of 1909 in the case of Umabai y. Bhavu Balvant 0), 
and in that case I have expressed my views on this point very 
fully, and it seems to me unnecessary to discuss this question 
again in detail. Before different sets of defendants could be 
joined in the same suit or different causes of action united in 
one suit, two condittons, must be fulfilled, First, the right 
to relief sought in the suit must arise against all the defendatits 
(x) (1909) 11 Bom. L. R. 499, 
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from the same act or transaction or the same series of acts or 
transactions; and, secondly, some common question either of 
‘fact or law should arise against the defendants, if separate suits 
were brought against such persons. It seems to me that this 
isa most glaring case of misjoinder of parties and of causes of 
action. The transaction which gives the plaintiffs a cause of 
action, against the executor-defendants is a transaction to which 
the other defendants are absolute strangers. They are no 
parties to the contract for-sale. They have had nothing 
whatever to do with the transaction between the appellant 
and the late Bai Awabai. The transaction was solely between 
the appellant and the testatrix of the first set of defendants. 
The plaintiff's cause of action against the executor-defendants 
is totally different from his cause of action against the other 
. get of defendants. The relief he seeks against the first two 
defendants has nothing whatever in common with the relief 
he seeks against the other defendants. There is no common 
question either of law or of fact which would arise against the 
two sets of defendants, if separate suits were filed against them. 
If, for instance, the present suit was split up into two suits, 
there is not a single question which would arise in the suit 
between the plaintiff and the executor-defendants which would 
arise in the suit against the plaintiff and his male issue. Ina 
suit against defendants 1 and 2allthat the defendants there 
would have to provein order to succeed was that the plaintiff’s 
male issue were making aclaim and the plaintiff had not cleared 
that claim. Whether the claim was well founded or not did 
not matter to them. Ahmedbhai was bound to clear that 
claim. And, conversely, in the suit between the plaintiff and 
his male issue, there would arise no question whatever either 
of fact or law which would even most remotely touch the 
executor-defendants. Ifthe application for the amendment of 
the plaint in this suit had been made to me as a Chamber 
Judge, I should have most unhesitatingly refused to grant it, 
and, if the application had been made after service of summons 
and on notice to the first two defendants, 1 have not the 
slightest doubt that the application would not have been 
entertained for one moment. The suit as constituted was 
clearly bad on grounds of misjoinder both of parties and of 
causes of action. I could understand the attitude of the second 
set ot defendants in not wishing to take the point ‘at the 
oatset. They may have been eager to have the question of, the 
nature of*the property in the plaintiff s possession fought out 
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and settled once for all. But I feel considerable difficulty. in 
understanding the attitude adopted at the hearing by.the first 
two defendants. Itisa matter of regret that the point was-. 


Amaeppuar not taken at the very earliest opportunity and a specific issue 


raised and its adjudication insisted upon. Much valuable time, 
much money, and a great deal of energy would, I think, have 
been saved, if a specific issue as to whether the suit was or was 
not bad by reason of misjoinder of causes of action and of parties 
had been raised at the first hearing and tried before launching 
into the merits. If the question of misjoinder had been raised’ 
and decided against the plaintiff, as I have no doubt it would, 
have been, judging from the strong views expressed by the learn- 
ed Judge below in the course of his judgment, the suit would 
have come to a most expeditious termination and much useless 
labour sayed to the Court. Rule 10, sub-s. 2 of O. I gives the 
Court unfettered discretion at any stage of the proceedings 
either upon or without the application of either party to order 
that the name of any party improperly joined whether as 
plaintiff or defendant be struck out, and I have no doubt if the 
case had been placed before the learned Judge in the light in 
which he subsequently saw it, he would, without hesitation, 
have made an order striking out the added defendants and 

confining the suit to the original defendants and to the cause , 
of action against them alone. I do not think this is a case in 
which the Court would have allowed the plaintiff to elect 
against which set of defendants he would proceed. After the 
inconclusive litigation which ended in 1889, the plaintiff seems 
never to haye taken any steps whatever to settle definitely 
the disputes between him and his male issue and was quite 
content to leave it where it was, and it was only when he 
found that he was losing the advantage of a very profitable 
bargain that he raised the question again in this suit. The 
main object of filing this suit was, if possible, to enforce the 
sale against the purchaser and, if allowed to elect, I doubt | 
whether he would have elected to proceed against the second 
set of defendants. His suit was not originally intended against 
the second set. It hasbeen open to him during well nigh 
twenty years to file a suit to establish his contentions against 
his male issue which he has never chosen to doso and that 
strengthens my belief that, if he had been put to his election, 
he would not have elected to proceed against the second set 
of defendants. Mr. Inverasity told us that, if he had been put 
to his election jy the lower Court, he would probably have 
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elected to proceed against the second set of defendants and he O. 0. J. 
_ assured Us that if he was given his election now, he would 1911 
certainly make that choice. I could quite understand this =~ 
‘attitude because in the light of fuller discussion that has taken AnveppHar 
place since the hearing opened before the learned Judge in the v. 
lower Court, the learned counsel for the plaintiff must have ae 
realized that electing to goon against the first two defendants, M. Perm 
leaving the claim of the other defendants unsettled and out- re 
standing, would be most futile. It is, however, idle to ~~’ 
speculate what may have happened. In,the view I take of 
the matter, I am of opinion that, on the question of misjoinder 
being raised or brought to the notice of the Court, the only 
proper order in this suit would have been to direct that 
„the names of the added defendants should be struck out and 
the case proceed to a hearing as originally framed. This, how- 
ever, was not done, and Mr. Inyerarity contends that the question 
of misjoinder was waived by the defendants and could not be 
taken by them at the very late stage at which it was taken. 
And, in support of his contention, he relies on r. 13 0f O.I 
and r. 7 of O. II. No doubt, these rules make it incumbent on 
' the party objecting to the constitution of a suit on grounds of 
non-joinder or mis-joinder of parties or of misjoinder of causes 
of action to take the objection at the very earliest opportunity 
and provide that any such objection not so taken shall be deemed 
to have been waived. The earliest opportunity which the de- 
fendants had for taking this objection, was when they filed their 
written statements and defendants 1, 2 and 3 have taken this 
objection in their respective written statements. No doubt, the 
learned counsel who raised issues did not raise a distinct or 
specific issue with reference to the frame of the suit. I think 
such anissue ought to have been raised on behalf of defendants 
1 and 2 in any event. They were concerned merely with the 
question as to whether they should or should not be compelled 
to complete the purchase by their testatrix, and they realized 
the difficulty created by the plaintiff by joining the other 
defendants and protested against the same in their written 
statement. I think under the circumstances it was extremely 
desirable that a specific issue should have been raised and 
pressed upon the Court for early adjudication. However, we 
must take the facts as they are. No issue was raised and the 
Court was not asked to come to any determination on this 
point tilla very late stage of thé proceedings. Does that 
amount *to a waiver on the part of the defendants? When I 
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O. O. J. say defendants, I am more particularly referring to defendagts 
1911 tand 2, As I observed before, it is possible that the other 
~~ defendants may not have desired to raise the question and 

AuwzpsHat may have been anxious to fight the plaintiff on the merits of 
v. the question he had raised in the suit against them; but 
Men . defendants 1 and 2 were vitally interested either in putting an 
M. Perr end to this litigation against them or in compelling the plaintiff 
aay to restrict his suit to the simple question of specific perform- 
— ` ance against them. We were assured at the hearing that it 
was never the intention of the defendants 1 and 2 to waive 
this question, and, judging from the circumstances of the case, 
‘ it is not possible to believe that they could have intended 
to waive their objection which they had made in their written 
statement. Beyond the fact that the learned counsel appear- 
ing for them did not raise a specific issue on this point, there 
is nothing to lead the Court to come to the conclusion that 
the defendants 1 and 2 eitherintended to, or did actually waive, 

their objection to the frame of the suit. 

Although it has been the practice of these Courts to allow 
the defendant’s counsel to raise issues soon after the pleadings 
are read, it must be remembered that the duty of framing and 
recording issues is cast by law upon the Court. Rule 1, cl. 5 
of O. XIV provides that at the first hearing of the suit “the 
Court shall..... ascertain upon what material proposition of 
fact or of law the parties are at variance and shall thereupon 
proceed to frame and record the issues..... ” The practice 
of framing issues in the first instance, as suggested by counsel 
for the defendants, has been of very old standing in our 
Courts, and I believe it originated in the assumption that 
the defendant’s counsel would be the one person best 
qualified to assist the Court by stating in the form of 
issues the material points on which the parties are at 
variance. Defendant’s counsel, however, is under no obli- 
gation to raise or frame issues. He is only bound to give such 
information to the Court on behalf of his client as may be 
necessary to form acorrect appreciation of the disputes and 
differences between the parties, and I do not think that any 
omission on his part, when suggesting issues to the Court, 
ought to prejudice his clients $o the extent of holding that 
they had waived, what appears to me to have been, a most 
conclusive objection against the constitution of the suit. But 
assuming’ for the purposes of argument that all the de- 
fendants waived their’ objections to the frame of* suit on 
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gtounds of misjoinder of parties and causes of action, it was 0. Q J. 
still open to the Court to take the objection-at any time on its 1911 
own initiative. For this there is very clear authority: Green- =~ 
wood v. Churchill G). It appears that in that case an objection AnwEpBHAt 
‘was taken that the suit was multifarious and it was contended v. 
on behalf of the plaintiff that the authorities showed that the D ae 
objection of multifariousness could not be taken at the hearing. M. Perm 
The Master of the Rolls met this objection by saying that so 
far as the defendants were concerned, they ought to have raised 
their objections by their answers, buts though the defend- 
ants were precluded from raising the objections at the hearing, 
the Court itself would take the objection, if it thought fit to do 
so, with a view to the order and regularity of its proceedings. 

In the present case it is admitted that the learned Judge, as 
soon as he realized the real nature of the respective conten- 
tions of the parties, repeatedly suggested to the learned 
counsel for the plaintiff that he should proceed either against 
the first or against the second set of defendants. The learned 
Judge below, in the course of his judgment, says: “ The Court 
suggested that the plaintiff should abandon his claim against 
the executors and proceed, if he could, against his male issue or 
leave them out altogether and keep the narrow issue between 
himself and the executors but counsel refused to adopt any 
suggestion of the kind.” 

Of course, counsel is not under any obligation to accept a 
mere suggestion of the Court, but all counsel appearing before a 
Court are bound to obey its rulings, and it seems to me that it 
was a pity that when the learned Judge found that his sug- 
gestions were not accepted, he did not stop the further progress 
of the case there and then and exercise the powers conferred 
on him by making an order under r. 10, cl, 2 of O. I, striking 
out the added defendants and confining the further hearing to 
the questions arising in the suit as between the plaintiff and 
the first two defendants or by making use of the very wide 
discretionary power conferred on the Court by r. 6 of O. II. 
The learned Judge, however, allowed himself to be persuaded 
to complete the record by allowing all parties to put in all 
documentary and oral evidence before the Court. The want 
of decisive action entirely duesto the good nature of the learn- 
ed Judge had made it possible for the learned counsel for the 
plaintiff to make a grievance beforg tht appeal Court and has 
tnabled him to complain that he had not been given his election. 
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I have carefully perused the whole of the judgmerft of the 
learned Judge in the lower Court, and from that I gather that 
he has refused to adjudicate on all points of difference between 
the plaintiff and the second set of defendants and held that 
the plaintiff was not entitled to adecree for specific perform-. 
ance against the first two defendants and dismissed the whole 
suit with all costs on the plaintiff. e 

We are asked in appeal to hold that the order dismissing the 
suit is erroneous, that there has been no misjoinder of parties 
or causes of action, that if the learned Judge was of opinion 
that there was misjoinder, he should have permitted the plain- 
tiff to elect, and that in any event the dismissal of the suit as 
against defendants 3 to 7 was unjustifiable. i 

The appeal was argued before us on the understanding that 
if we came to the conclusion that the dismissal of the suit 
against both sets of defendants was erroneous, we should then 
either remand the suit for final adjudication as between plain- 
tiff and defendants 3 to 7 to the learned Judge who heard 
the suit or we should proceed to adjudicate upon those 
matters ourselves on the materials that are before the 
Court. I am very clearly of opinion that the learned 
Judge was perfectly correct in the conclusions to which 
he has arrived in his judgment. It is unfortunate | that 
he did not technically follow the procedure laid down by the 
Code and make his orders at the proper time instead of post- 
poning the same till he delivered his judgment. Section 99 of 
the Civil Procedure Code, however, provides that no decree 
shall be reversed nor shall any case be remanded in appeal on 
account of any error, defect or irregularity in any proceedings 
in the suit not affecting the merits of the case. 

Now, in this case the merits are not, in my opinion, in the 
least affected nor is the plaintiff in the slightest degree pre- 
judiced because Mr. Justice Beaman did not, in the course of 
the hearing, specifically do what he has done in his judgment. 
In the first place, as I have stated above, itis to my mind 
perfectly clear that there was a distinct misjoinder of defend- 
ants and of causes of action. Although I fail to appreciate the 
distinction which Mr. Lowndes tried to press upon us by in- 
sisting that this was not merely, a question of procedure but 
was more a rule of equity, that claimants to property should 
not be joined in a suit by the vendor for specific performance 
against his purchaser, I am willing to concede that if by relys 
ing on a rule of equity Ae intended to assert that Cdurts of 
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equity have steadfastly refused to allow a simple suit for 
specific Performance to be converted into a complicated litiga- 
tion between the plaintiff and the other parties claiming ad- 
versely to him or setting up an interest of their own in the 
premises in question, the learned counsel is perfectly correct. 

Whatever differences of opinions there may have been as to 
what are proper parties to be joined in a suit and what causes 
of action can be combined in one suit, as far as other classes of 
cases are concerned, there is no doubt. that in cases for specific 
performance of sale or purchase of property, the Courts have 
uniformly refused to allow parties other than those who are 
parties to a contract to be joined in the suit. 

In Mole v. Smith) the Lord Chancellor Lord Eldon crystal- 
lizes the practice of the Court in the following words: “I 
apprehend that when a bill is filed for a specific performance, 
it should not be mixed up with a prayer for relief against 
other persons claiming an interest in the estate. -If there was 
a title in other persons that the plaintiffs were bound to get in, 
they should have filed a bill for a specific performance only, 
and should have fortified the defects of their title by such mode 
as they could, so as to be able to complete it by the time when 
the contract would have to be enforced.” ; 

In Tasker v. Smail(2), the Lord Chancellor Lord Cottenham 
refers to the case of Mole y. Smith with approval and followsit. 
In the course of his judgment he says: “It is not disputed, 
that, generally, to a bill for a specific performance of a contract 
of sale, the parties to the contract only are the proper parties; 
and when the ground of the jurisdiction of Courts of equity in 
suits of that kind is considered, it could not properly be others 
wise,” and, after referring to Mole v. Smith, the Lord Chan- 
cellor goes on to say, “It is to be regretted that this opinion 
will prevent the parties from having the question between 
them so effectively decided as it might otherwise have been; 
but I cannot, to avoid an inconvenience in a particular case, 
sanction a proceeding which I consider to be inconsistent with 
the rules of pleading and which, if recognised, might lead to 
much difficulty and confusion in the proceedings of the Court.’ 

I do not think any further authority is necessary to empha» 
size the fact that the second get of defendants ought never to 
have been brought on the record in this suit and ought to find 
no place whatever in a suit for Speeific performance against 
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the first set of defendants, and Iam perfectly certaih thate if 
the case had been presented to the learned Judge below in the 
light in which he subsequently saw it, he would have un- 


Auuupbuat doubtedly exercised the powers vested in him either under r. 10, 
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cl. 2 of O. I or r. 6 of O. II by immediately ordering the names 
of the last five defendants to be struck from the suit and 
restoring the suit to the form in which it was origigally 
filed. 

Rule 6 of O. II is part of English O. XVIII, r. 1, and it is 
to be noticed that gin adopting the rule, the last words “for 
the separate disposal thereof” are omitted, so that it gives a 
much wider discretion to our Courts and allows a Judge, when 
he finds even in cases where there may be no technical mis- 
joinder of causes of action but where nevertheless two causes 
of action are joined in one suit and if it appears to the Court 
that the two causes of action could not be conveniently tried 
or disposed of altogether, to make such order as may be 
expedient. It is quite clear to my mind that the learned 
Judge has in fact dealt with the suit by treating it as originally 
filed and ordering that it should stand dismissed as against the 
other defendants. 

The only other question that remains to consider is, whether 
the dismissal of the suit as against the first two defendants 
is correct or not. Mr. Inverarity has, as usual, been perfectly 
candid with us and he has admitted before us that, apart from 
his contention that the question of title is res judicata and 
that a Khoja father is entitled to alienate his property, even 
though ancestral, and that the other defendants are now before 
the Court, the plaintiff’s title to the premises sold would not 
be such as he could enforce an unwilling purchaser to take. 

The question of ves judicata has been decided against 
the plaintiff in the lower Court and I concur in that 
decision. The other contention that a Khoja father is entitled 
to alienate his property, even though ancestral, has never 
been pleaded. The plaintiff has never conceded the 
possibility of the property in his possession, and more 
especially the property contracted to be sold, being ancestral 
in his hands, and the trial of the question of the right 
set up on behalf of the Khoja father would, I think, take as 
much time as the other questions between the plaintiff and his 
male issue. The learnetl cpunsel for the plaintiff has also 
argued that the plaintiff having been in adverse possession 
against his male isste dvting the period specified in the Limita- 
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tien Act his issue are now debarred from making any claim to 
that property. 
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defendants. Every one of the questions between the piaintiff Davar J. 


and his male issue are fraught with great many difficulties. 
The previous litigation lasting from 1884sto 1889 was incon- 
clusive, and having regard to the magnitude of the estate in 
the plaintiff’s possession and the embittered feelings which 
evidently exist between the plaintiff and his sons and grand- 
sons, it is quite clear that litigation to settle the disputes 
between him and them with reference to this property would 
be both prolonged and embittered and would spread over 
many years, and no Court would compel the purchasers of one 
of the properties in dispute between these parties to wait till 
those disputes are fully settled. 


It was urged before us that if the lower Court’s decision 
stands and if we affirm the same, it would paralyze the plain- 
tiff’s hands and he would be unable to deal with the many 
properties which he owns. Whatever effect our decision may 
have on the plaintiff's ability to deal with his properties, we 
cannot allow consideration of that kind to influence our judg- 
ment in considering the plaintiff's case against the first two 
defendants. The plaintiff had all this time since 1889, when 
he could, if he had desired, have got his position defined by 
legal proceedings against his issue. He has chosen to lie by 
and do nothing during all these years. He cannot now be 
heard to say that he would be prejudiced in dealing with the 
property, unless he is allowed to establish his contentions 
against his issue in this suit. He ought to have considered 
his position and considered the attitude of his sons and grand- 
sons before he entered into contract for the sale of his pro- 
perty. He contracted to make out a good title free from all 
incumbrances and claims whatsoever. That he has failed to do. 
There are claims against this property and even if he is finally 
able to establish that they are°unfounded, it would still take 
him many years and prolonged litigation to do it; and it would 
be both inequitable and unjust to ask the purchasers to wait 
till he has litigated with the claimants ed gstablished his title, 
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O. 0. J. Under these circumstances, I hold that the jade Judge 
1911 Was perfectly correct in dismissing the suit against the èxecutor- 
=~ defendants and refusing to order specific performance of the 

sin plaintiff's contract with Bai Awabai. y 
Stn The conclusion to which I have arrived is that the order of 

' Dwsmaw the lower Court dismissing the suit wholly and against all 

M. Perm defendants should be affirmed. Insthis conclusion my learned 

ea brother concurs, though in one ofthe points involved in the case 
— ` notaffecting the result, I have the misfortune to differ from him. 

The learned Judge pelow has thrown the whole costs of the suit 
on the plaintiff. We are unable to concur in the justice of that 
order. Iam quite aware that the order as to costs is one of discre- 
tion with the Judge hearing the suit, and I am quite cognizant ` 
of the fact that it is the settled practice of the appeal Court 
never to interfere with the Judge below in his order as to 
costs unless the order offends against some well-recognized 
principle or unless the appeal Court feels that it would be un- 
just to the party against whom it is madeif the order be 
allowed to stand. I feel sure that the learned Judge who 
made the order would himself have made a different order, if 
the question of costs had been argued before him fully and 
his attention drawn to the hardship of the order directing the 
plaintiff to pay the whole of the costs of the prolonged hear- 
ing before him. No doubt the plaintiff was liable to pay the 
costs of both sets of defendants up to a certain stage of the 
hearing. He filed a suit against the executor-defendants and 
failed. He broughtin the other defendants and they were 
dismissed from the suit. The question of res judicata was'a 
proper question to argue before the Court and it was argued 
at the right time. The plaintiff was bound to pay all the 
costs of both sets of defendants up to the time the learned 
Judge delivered his judgment on the point of res judicata. 
After that, I think, if the defendants had done what they were 
bound, in our opinion, to do, and raised the question of mis- 
joinder of parties and of causes of action and the question of 
executor-defendants’ liability to perform the contract specific- 
ally had been argued, the hearing of the suit would not have 
taken more than one full day. The order as to costs, that, 
under the circumstances, would have been just one, would have 
been to award to both sets of defendants their costs upto the 
time when the Court decided the question of res judicata and 
the costs òf one full day after that. All other costs all parties 
ought to have beer leffto bear themselves. Į feel that in the 
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interests of justice itis imperative that we should vary the -0. 0. J. 
order ofthe lower Court as to costs in the manner I have 1911 
indicated above. Subject to that variation, we dismiss the CWO 
appeal and direct the appellant to pay the respondents’ costs AmIEDBHAI 
of this appeal. v. 
: SIR 
ROBERTSON J.—I concur in the conclusion arrived at by Pere 
my learned colleague, but on somewhat different grounds. I  — 
think it desirable, therefore, to state shortly my views on Sanar s. 
certain points. 


I concur in the finding as to res judicata and in general 
in the reasoning on which that finding 1s based. I am Ş 
unable, however, to concur with Mr. Justice Davar on the 
point of waiver by the defendants of their objections to the 
frame of the suit, both as to misjoinder of parties and of causes 
of action. I find it impossible to hold that these objections 
were not waived by both sets of defendants. 

As to the second set Mr. Raikes, on their behalf, stated with 
great candour that he was, even now, anxious, not merely 
prepared, to fight out in this suit the questions arising between 
his clients and the plaintiff; and it is evident that he was all 
along most anxious to do so. Clearly, so far as lay in their 
power, the defendants, other than the first and second defen- 
dants, have waived any objections as to misjoinder. As re- 
gards defendants 1 and 2 Mr. Lowndes has stated most posi- 
tively that he did not argue that there was a misjoinder, but 
that under the rule of equity the title could not be forced on 
his clients whether the remaining defendants were or were not 
parties to the suit. It is only fair to him and to his clients 
to put on record that he added that the objection which he 
took, though not grounded on misjoinder came to the same 
thing. It is clear from the statements of their counsel mad: 
in the course of this hearing and from the record of the Court 
below, that this attitude was deliberately taken by and on 
behalf of the defendants 1 and 2, from the outset of the hear- 
ing in the Court of first instance. It was for this reason, I 
understand, that no issue as to: misjoinder was specifically 
raised, it being considered not to the interest of the defendants 
1 and 2 that the suit should be more or less summarily 
disposed of on a point of procedure. Under these circum- 
stances it appears to me that the objeations on these grounds 
must not only be deemed to have been waived but -that they 
were deliberately afd intentionally Waived, andi- further are 
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not now taken by either set of defendants. The “defendants 
3 to 7 are anxious to have their disputes with the -plaintiff 
settled in this suit; the defendants 1 and 2 do not, So far as I 
can gather from the arguments addressed to us, invite us even 
now to dispose of the case under Orders I and II of the Code. 
They rely on the alleged rule of equity that where there are 
adverse claimants, i. e., claimants adverse to the vendor-plain- 
tiff, whose claims are not purely illusory or manifestly un- 
maintainable, the existence of such adverse claims entitles the 
defendant-purchaser toa decree in his favour ina suit for specific . 
performance. It may ‘be that that contention issound. But that 
does not, in my opinion, entitle the defendant-purchaser to 
waive his objection to the misjoinder of parties and causes of 
action, as I have held the defendants in this case have done, 
and then when the very evil to avoid which the rule of equity 
has been framed, has resulted, to turn round and say at the 
very end of a long and costly litigation, that the claim of the 
plaintiff is bad, because by a rule of equity he the defendant- 
purchaser could not be compelled to do, what he has delibe- 
rately chosen to do, namely, to wait until a claim not obvi- 
ously illusory has been enquired into. 

I agree with my learned colleague that the rule of equity 
relied on by the defendants 1 and 2 only exists to the extent 
indicated by him in his judgment which I have had the a@van- 
tage of perusing. 

In my opinion, the cases cited show that Courts of Equity 
in England have been so clearly conscious of the evils that 
would result from allowing the procedure to be adopted, that 
was adopted in this case, that they have laid it down asa 
principle that it should not be permitted, and that those Courts 
do interfere and prevent its being done even when the parties 
themselves do not take the objection. But none the less is the 
objection grounded on the misjoinder of parties and of causes 
of action. l 

If the views above indicated are correct it would follow 
that the learned Judge in the Court below was justified in 
holding that there had been a misjoinder although the point 
was not taken by any of the parties before him. Rule 10 sub- 
clause 2 of Order I is clear as to the power of the Judge to 
strike out parties improperly added. It is to be noted, how- 
ever, that this power hag only recently been conferred upon 
the Judge,-who under the ofd Code could only do so on thee 
application of a party tothe suit. o 


m 
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Wide powers (not limited to any stage of the suit) are also O. ©. J. 
given to’the Judge, under O. II, r. 6, in the case of misjoinder 


: 1911 
of causes of action. eae 
It was urged by the appellant that the necessity of taking Anusppnas 
such objections at the earliest possible moment applied with v. 
equal force to the Judge as to the parties; but the words “at Siz 


any gtage of the proceedings” in O. I, r. 10, sub-cl. 2, sufficiently eo 


answer that contention so far as misjoinder of parties is con- 
cerned ; andasregards O. II, r. 6, it is not shown that it definite- 
ly appeared to the Court that the causeg of action could not 
conveniently be tried together until Mr. Lowndes was stopped 
in the course of his argument. 

It was further urged in this connection that it was the 
duty of the Court and not of counsel to frame issues. But 
the preliminary duty of the Judge is to ascertain upon 
what material propositions of fact or of law the parties 
are at variance. In the Bombay High Court, so far as I 
am aware, it has always been the practice for counsel for the 
defendant, after the reading of the pleadings, to suggest to the 
Court the issues which he desires raised. These are generally 
recorded by the presiding Judge, with but slight modification. 
The plaintiff then similarly suggests any issues he wishes raised 
or takes such objections as he may consider advisable to the is- 
sues raised by the defendant or to their form. It isin this way that 
in this High Court the Judge ascertains upon what material pro- 
positions of fact or of law the parties are at variance. It is, no 
doubt, due to the fact that these Courts can and do rely on the 
assistance of an ableand highly trained Bar, that the provisions 
of O. I, rr. 3 and 4 have for all practical purposes dropped out 
of use. Unless the provisions of these rules are to be revived in 
practice it would be asking too much of the presiding Judge to 
expect that he should, on a mere perusal of the pleadings, be 
in a better position to determine the points in issue than the 
counsel engaged inthe case. In this particular instance it would, 
in my opinion, have been impossible for the learned Judge in the 
Court below to ascertain from the issues as framed that there 
was any dispute between the parties as to misjoinder of causes 
of action or of parties. It is evident from the judgment now 
under our consideration that as soon asthe true position became 
evidentto him, the learned Judge,.in effect, exercised the 
discretion vested in him under the Code. 

° It may be that in the difficult circumstances in which the 
Court was placed that a different eercise of that discretion 


Robertson J. 


1092 
0.0. J. 
‘1911 


wy 


THE BOMBAY LAW REPORTER. [VOL XIN: 


would have been advisable, Courts of appeal have alWays been 
reluctant, and rightly so, to interfere in such cases, uplegs the 
lower Court has manifestly exercised its discretion on an 


AHMEDBHAT erroneous view of the facts or the law. The course pursued 


v. 
Str 
DINSH AW 
M. Petit 


Robertson J. 


by the lower Court has, in its essentials, though not in its 
form, met with the approval of my learned colleague, and I 
do not desire to express any dissentient opinion upon such a 
point. 

After the decision of this appeal the respondents Nos. 3 to 7 
applied for a review øf the order as to costs. A rule nisi was 
granted on the 3rd March rgrt. 


DAVAR J.—In this appeal we left the decree of the lower 
Court dismissing the suit undisturbed but varied the order for 
costs made by the learned Judge below who heard this suit. 

Our judgment explained the circumstances under which we 
affirmed the decree of dismissal and the reasons which led us 
to do so. . We felt, however, that the order as to costs was 
one that called for our interference, and we accordingly varied 
the decree with reference to costs. This we did deliberately 
and after much anxious consideration. 

After we delivered our judgments, an application was made 
to us to re-consider that portion of it which related tg the 
costs of respondents 3 to 7, and, on the 3rd of March r911, we 
granted a rule nisi on the application of Mr. Raikes calling 
upon the plaintiff to show cause why the order as to costs so 
far as respondents 3 to 7 were concerned should not be re- 
considered or re-viewed. 

This rule has been very fully and elaborately argued before 
us. It must be remembered in the first instance that this was 
not merely an appeal against costs but was an appeal against 
the whole decree and one of the grounds of appeal was that 
the order of the lower Court as to costs was improper. In the 
course of his argument, the learned counsel for the applicants 
has relied on both English and Indian cases, and argued that 
we, sitting as appellate Judges ought not to have interfered 
with the discretion of the learned Judge who heard the suit 
in the lower Court and that we ought to have left the order 
for costs undisturbed as we affigmed the decree of that Court. 

We think it desirable to point out that whereas the powers 
of the appellate Court*with reference to appeals on costs in 
England are governed, by statutory provisions, the appellaté 
Court in India is absolAtely unfettered, and where an appeal 
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lies there is no exception made with reference to that part O. ©. J. 
of the décree which deals with costs. 1911 

Section 96 of the Civil Procedure Code provides that an m 
appeal shall lie from every decree passed by any Court AiEDBHAT 
exercising original jurisdiction to the Court authorized to hear v. 
appeals from the decisions of such Court; and s. 107 provides ae 
that,the appellate Court shall have the same powers and shall M. Perr 
perform as nearly as may be the same duties as are conferred _— 
and imposed by this Code on Courts of original jurisdiction ee 
in respect of suits instituted therein. Order XLI, r. 33, further 
provides that the appellate Court shall have power to pass 
any decree and make any order which ought to have been 
passed or made and to pass or make such further or other 
decree or order as the case may require. 

These provisions of the, Civil Procedure Code make it 
abundantly clear that the appellate Courts in India have the 
fullest power and the widest discretion to alter, vary or re- 
verse any portion of a decree under appeal including the 
portion that deals with costs. In spite, however, of these 
powers, in practice, our Courts have as a rule refrained from 
interfering with the discretion of the lower Court on questions 
respecting costs except only under special circumstances. The 
only ground on which Mr. Raikes has pressed us to re-consider 
or review our order for costs and restore the original order is 
that the learned Judge in the lower Court having, in the 
exercise of his discretion, made the order for costs, we ought 
not to interfere as it did not infringe or violate any settled 
principle and was not made under any misapprehension of 
facts or on the misapplication of any particular rule. Both 
the English and the Indian authorities however which lay 
down the rule that the appellate Court ought not to interfere 
with the discretion of the lower Court, also lay down the 
qualification that the appeal Court will interfere if it is satisfied 
that the learned Judge has not exercised his discretion. 

In Bew v. Bew 0) Lindley, M.R., in the course of his judg. 
ment, observes that the correct conclusion to which the Court 
has arrived was that if the costs were in the discretion of the 
Judge, the Court of appeal will assume that the Judge exer- 
cised his discretion, unless jt ie satisfied that he has not 
exercised his discretion. . 

In Ranchordas v. Bai Kasi (2)Ghief Justice Bayley, with 
Whom was sitting Mr. Justice Farran, in the course of his 

(1) [1899] 2 Oh. 467, 472, (2 ) (892) I. L. R. 16 Bom, 676. 
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judgment, after considering a large number of English authogi- 
ties, says: ‘The principle to be deduced from these decisions 
is that appeal Courts should interfere with the exer¢ise of 
discretion by the lower Courts as to costs where there has 
been any misapprehension of facts, or violation of any esta- 
blished prineple; or where there has been no real exercise of 
discretion at all.” . 

This case is cited with approval by another appellate Bench 
consisting of Sir Charles Farran and Mr. Justice Strachey in 
the case of Khushal y- Punamchand (3). The Chief Justice 
there says: “It is objected that there cannot be an appeal upon 
the question of costs; but though an appellate Court is ‘averse 
to interfere with the discretion of a Judge of first instance in 
awarding costs, and rarely, if ever, exercises its power, except 
in cases in which some question of principle is involved and 
the principle has been violated, thé Civil Procedure Code does 
allow of an appeal from any part of a decree including the 
award of costs. This was decided in Kanchordasv. Bai Kasi(4). 
The law upon this subject is, we think, correctly laid down in 
the judgment of Bayley, Chief Justice, in that case.” 

In a later case, Parshram Bhawoo v. Dorabji Pestonji (), 
Sir Lawrence Jenkins sitting with Mr. Justice Candy, follows 
the principle laid down in Bew v. Bew (6) and holds that where 
costs are in the discretion of a Judge, the appellate Court 
will assume that the Judge has exercised his discretion, unless 
it 18 satisfied that he has not exercised his discretion. 

In this case we have no hesitation whatever in holding that 
the learned Judge in making his order for costs, has not 
exercised his discretion, and the circumstances under which 
the hearing of the case came to a conclusion before him, and 
the circumstances under which the learned Judge delivered his 
judgment, leave no doubt in our minds that he had no oppor- 
tunity whatever of considering the question of costs. If we 
had felt that Mr. Justice Beaman had an opportunity of con- 
sidering the question of costs and that he had made the order 
after consideration and in the exercise of his discretion, we 
might have hesitated in interfering with his order. It is 
admitted before us that the question of misjoinder of parties 
and causes of action, which Mr. Lowndes insisted on calling a 
violation of a rule ofequity, wa$ raised by him atter the whule 
evidence had been recqrded and weeks had been spent at 
_—— E 


(3) (1897) Í. L. B. 22 Bom, 164. (5) (1900) 2 Bom, L. R. 254 ° 
(4) (189a) L. L. R. 16 Bom, f6. (6) [1899] 2 Ch, 467, 272, 
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the hearing of the suit and that only when he came in to reply 0. 0. J. 
on behalf of defendants 1 and 2. As soon as the objection to 1911 
the constitution of the suit became clear to the learned Judge’s «w 
mind, he expressed very strong views in favour of Mr. AnwepsHat 
Lowndes’s contention, and on his suggestion that the plaintiff v. 
` should elect to proceed against either the one or the other set oe 
of defendants-not being accepted, he heard Mr. Inverarity for M. Perm 
the ‘plaintiff. Judgment was reserved and we were told ~— 
that counsel expected that the learned Judge would first gedi 
decide the question as to whether the constitution of the suit 
was bad or not and then ask the plaintiff to elect against 
which set of defendants he would proceed. It was stated to : 
us that, instead of doing this, the learned Judge delivered his 
judgment dismissing the suit and making the costs follow 
the event. Nothing was said and not a single argument was 
addressed to him on the question of costs, It seems the only 
_ point to which his Lordship’s attention was directed was as to 
the provisions of certain costs separately incurred by the third 
respondent for a short time during which he had appeared by a 
separate set of solicitors and that too only when the minutes 
of the decree were spoken to. Mr. Justice Beaman has written a 
long and most exhaustive judgment in which he has discussed 
almostevery point argued before him, but the whole of that 
judgnfent does not contain one single sentence as to costs. 
In one place in his judgment he observes that if the pro- 
per question had been raised by the defendants, the case 
would not have taken as many hours as it took days in hearing. 
In another portion he observes that the case, if rightly con- 
ducted before him, would have been over in a couple of days. 
In our opinion the defendants were wholly responsible for 
the prolongation of the hearing in the lower Court, which in 
the end proved so futile. We felt and we feel that such an 
order would never have been made by the learned Judge, if he 
had been invited to exercise his discretion in the lower Court. 
In the course of the judgment which I delivered, I have 
stated that it was the settled practice of the appeal Court 
never to interfere with the Judge belowin his order as to 
costs, unless the order offends against some well-recognized 
principle or unless the appeal Court feels that it would be 
unjust to the party against whom it js made, if the order be 
allowed to stand. : 
«Mr. Raikes has argued that the Authorities do not support 
the lattef proposition. In other words\the argument was that 


VOL. XUL) THE BOMBAY LAW REPORTER. tog7 


o Before Sir N. G. Chandavarkar, Ki., and Mr. Justica Batchelor. 
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THE SECRETARY OF STATE FOR INDIA IN COUNCIL. 
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THE SECRETARY OF STATE FOR INDIA IN COUNCIL.* 


Lease—Perpetual lease—Landlord and tenant—Lease to be surrendered for 
public purpose—Land required for building houses for Government offloers— 
Public purpose—Land Acquisition Act (I of 1894), Sec. 6. 


In 1854, the East India Company demised certain lands to the defend- 
ant’s predecessor-in-title for a term of ninety-nine years, the term being Be 
renewable indefinitely on certain conditions. The lease contained a clause 
that the Company were entitled to resume the lands “for any public pur- 
pose.’’ In 1908, the Government informed the defendant that they were 
desirous to resume possession of the land for a public purpose and called 
upon her to surrender possession, The public purpose in question was ' 
“the purpose of providing accommodation for Government officers.” The 
defendant having declined to surrender possession, Government sued her 
in ejectment :— . 
Held, that the wording of the lease madeit clear that Government were 
entitled to resume the land whenever any consideration or need of public 
benefit of any kind arose though it might involve at the same time some 
private benefit. 
Psr Caaxpavarcak J.—The definition of “public purpose” in the 
. Land Acquisition Act, 1894, is a partially inclusive, not exhaustive, 
definition. i 


SUIT in ejectment. 


On the 18th April 1854, the East India Company leased to 
one Bachubai (a predecessor-in-title of Hamabai, the defendant) 
certain land situate at Malabar Hill, Bombay, for the term of 
ninety-nine years at the yearly rent of Rs. 11-2~3, renewable 
in infinitum, subject to the following proviso :-- 


“It is hereby agreed and declared that incase the said company, their 
successors or assigns shall, for any public purpose, be at any time desirous to 
resume possession of the premises hereby granted or any part or parts thereof 
or in case the said yearly rent hereby reserved or any part thereof shall be 
in arrear or unpaid for the space of twenty days next after any of the time or 
times limited for payment thereof (the ‘same being first lawfully demanded, 
or if the said Buchooboye widow, ber heirs, executors, administrators or assigns 
sbalil attempt to assign or make over any par®or parts of the said demised 
eee 


*0.0. Se Appeal No. 24 of 1910; 25 of 140; Buit No. 975 of 1908. 
Suit No. 1056 of 1909 and Appeal No, 
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premises contrary to the true intent and moaning of these preseuts then, and 
in every such case and from thenceforth it shall be lawful to and efor the said 
Company their successors or assigns into and upon the said hereby demised 
premises or any part thereof in the name of the whole to re-enter and the 
game to have again re-possess and enjoy as in their first and former estate and 
the said Buchooboye widow, her heirs, executors, administrators and assigns , 
therefrom to remove, expel and to put out anything herein contained to the 
contrary notwithstanding provided always that in case*of resumption as 
aforesaid the said Buchooboye widow, her heirs, executors, administrators 
and assigns shall be entitled to and shall have six calendar months previous 
notice in writing of the intention of Government in that behalf and shall also 
be paid for all buildings‘and improvements of which possession shall be taken 
according to such just and fair valuation as may be made by auy Committee 
to be appointed by Government for that purpose.” 

` On the 16th: October 1908, the Government of Bombay 
served a notice upon the defendant stating that Government 
was “desirous of resuming possession of the said land for a 
public purpose, viz., for the purpose of providing accommodation 
for Government officers,” and informing her that Government 
would resume possession on the 15th April 1909. The defend- 
ant refused to deliver up possession. Government thereupon 
appointed a Committee to value buildings on and improve- 
ments to the land, which werevalued at Rs. 266. On the rath 
October 1909, Government tendered Rs. 266 to the defendant 
and again demanded possession, but she refused to deliver 
up possession. 

The plaintiff filed this suit on the 18th November 1909 to 
eject the defendant from the land. 

Inher written statement, the defendant contended, inter alia, 
that the providing of accommodation for Government officers 
was not a public purpose within the meaning of the lease. 

The case was heard by Beaman J., who in decreeing the 
plaintiff’s suit delivered the following judgment. 


BEAMAN J.—The only question I have to answer in this case 
is, whether providing suitable house accommodation for Gov- 
ernment officials in the special conditions prevailing at present 
in Bombay, is a public purpose. When the Government granted 
the land in suit to the predecessors-in-title to the defendant 
for aterm of ninety-nine years, a proviso was inserted in the 
lease reserving to Government the right to resume the land for 
public purposes. . 

The argument for the plaintiff, concisely stated, is, (1) it 
is in thè interest of the public that Government should 
be carried on at the fiighest degree of efficiency.* (2) To 
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majntain the highest standards of efficiency, Government must 
have the amplest field of selection. That field of selection 
must nót be narrowed by any other considerations than those 
of superior fitness. Government officials residing at the capital, 
need house accommodation. Owing to the greatly increased 
‘expenses of living, particularly owing to the raising of house 
rents, it has become impossible for certain classes of Govern- 
ment officials, whose services are required in Bombay to pro- 
vide themselves with suitable house accommodation. In order 
to ensure obtaining the services of the best qualified officers, 
irrespective of all other considerations, particularly those of 
personal economy, it has become necessary for Government 
to provide house accommodation for a certain number of its 
officials, who are required to serve in the capital. Thus, 
providing house accommodation for those officials, thereby 
insuring work of the best available quality, is a public 
purpose, as indirectly contributing most materially to 
the public interests by maintaining at the full the 
efficiency of Government. In the present state of affairs, 
Governmentis confronted with two alternatives : (1) to under- 
take for itself the housing of its officers in Bombay, or (2) to 
increase their salaries to meet the enhanced scale of house rent 
by a local house allowance. It cannot, the plaintiff contends, 
be seriously disputed, that the application of public moneys in 
the form of additional house allowances to officers serving in 
Bombay, would be a legitimate application of Government 
funds to public purposes. Andif that is so, it follows necessarily 
that the alternative of building and providing Government, that 
is to say official, house accommodation for Government officials, 
stands on the same footing ; for the one is really no more than the 
otherin a different form. The defendant endeavours to meet the 
plaintiff’s case by areference toa long series of English Rating 
Cases. On the strength of these, the defendant contends that it is 
clearly established and settled law in England that such house ac- 
commodation as the Government has now in contemplation to 
provide for its officials serving at the capital, is not a public pur- 
pose. The whole trial including the evidence and the arguments 
of learned counsel on both sides hardly occupied three hours, yet 
the principle involved is of the very greatest importance and 
the pecuniary interests at stake in this and the other cases 
which must be governed by it, are of great magnitude. As far 
ag the matter was argued before me, it might have been 
thought ¢hat the question to be NRN presented little or nọ 
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O. 0. J. difficulty. But having spent a considerable time in, studying 
1911 2l! the rating cases to which I have been referred and many 
~~ others, I confess that the line of defence adopted in’thts case 

Hawasat has been judiciously chosen. For, there can be no doubt that 

v. were the rating cases in England really authorities upon 
SEOBETARY the points I am now considering or did they fairly give rise * 
ov STATE : 

— to inferences such as were suggested by Mr. Iaverarity, the 
Beaman J. defendant’s position would be extremely strong. I do' not 

~ think it necessary to go into a detailed analysis and criticism 
of the learned and often lengthy judgments which have been 
delivered on this subject in the English Courts by some of the 

° greatest Judges. For, I do not suppose that any one who has 

carefully studied those cases, will deny that were the question 
here no more than whether, assuming the law of rating was the 
same in Indiaas in England, officers occupying these bungalows 
after their erection by Government, would be liable to rates, 
che answer upon the English case law would have to be in the 
affirmative. But the plaintiff brushed aside the whole of the 
defendant's argument by denying that the numerous English 
decisions on rating. had any bearing at all upon the question 
beforeme. And Mr. Inveranty likewise admitted that apart 
from these cases, he was not aware of any authoritative defini- 
tion of the full content of the words “ public purposes”. Now, 
although in the English cases, the words public purposts are 
frequently to be found used as almost, if not quite, synonym- 
ous with Crown purposes, the history of the law of rating in 
England shows that those parts of the decisions which the 
defendant now seeks to- use, are all rooted in the simple 
principle that since the Crown was not mentioned in the 
rating Statute of Elizabeth 43, that Statute does not affect the 
. Crown. Thus, wherever occupiers for Crown or public pur- 
poses sought to evade the rating upon that ground, the real 
and the only question which the Courts had to decide, was 
whether the occupation was directly or indirectly that of the 
Crown. At the same time many cases did occur, no doubt, in 
which the rate was sought to be evaded on another but very 
similar ground, namely, that the occupation was for public 
purposes ; that in those circumstances the public were the real 
occupants; and that gua public the public could not be liable 
for rates. That, however, is a tOtally distinct ground from the 
true ground upon which occupants of certain premises are held 
in various cases to be rate@ble or not rateable. It is equally 
clear that there was compicetable conflict between the decisions 
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and considerable confusion in the use and application of 
certain terms and certain lines of reasoning which occur in and 
run throtigh them all. 

In 1864 the decision in Jones v. Mersey Dochks(1), constitutes 

a turning point in the history of rating law and thenceforward 
` most of the ambiguity and conflict which had obscured the 
English law‘ on this subject before that case, disappears. 
Nevertheless, it is not always easy to be sure whether the 
learned Judges who, even after Jones v. Mersey Docks, have 
dealt with this subject, have meant to keep public purposes 
and Crown purposes clearly distinct. It may be conjectured 
from the language used by so eminent a text book writer as 
Ryder on Rating, that this distinction has, at any rate, by the 
present day, become clearly recognized and part of the settled 
law of England. If this be so now and if it always ought to 
have been so, then the whole ground is cut away from under 
the defendant’s feet. For, Mr. Inverarity argues that when 
the earlier decisions were given, the only criterion ,of public 
as opposed to not public purposes, was whether property 
alleged to be occupied for the former was rateable; only that 
property which was occupied for public purposes, was exempt 
from rates. Such is Mr. Inverarity’s proposition. Therefore 
any property declared liable to rates, was by implication 
declared to be occupied for other than public purposes; and 
I am not prepared to say that when the Judges, who decided 
those earlier cases, used the language they did, they had not 
some such universal criterion before their minds. Neverthe- 
less, in the progressive development of the law upon this 
subject, the underlying legal notions became gradually clearer 
and more exact terminology came into use, till we find Ryder 
stating in 1904 that the following propositions seem to be 
established :— 

(1) The Crown not being named inthe Statute of Eliza- 
beth, is not bound by it. 

(2) No rate can be imposed in respect of property in the 
occupation of the Crown by itself or by its servants, whose 
occupation amounts to the occupation of the Crown. ... 


(5) Property occupied for “public purposes” is not exempt 
unless it comes within the foregoing propositions, 


That is to say, the law upon thise subject now Tecognises . 


public purposes identical with Crowne ownership and Crown 
“use as well as public purposes not so identical, the former being 
(1) (1864) 11 H. L. Q~ 448. 
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exempt and the latter not being exempt from rating under the 
Statute of Elizabeth. That this distinction was not always 
clearly brought out, very soon appears when we read the 
earlier cases; and the fact that it was not brought out, as well 
as the language used by Judges in those oases, has afforded the , 
defendant, what at first might appear, a fairly solid basis. ` 
of defence. I may illustrate my meaning by making one or 
two observations upon some of the cases commonly relied 
upon in this kind of argument. 

The King v. Terrott,(2) was decided by Lord Ellenborough 
in 1803. The question was, whether a commanding officer, 
who had quarters in barracks, was rateable. Lord Ellen- 
borough said, “The principle to be collected from all the cases 
on the subject is, that if the party rated have the use of the 
building or other subject of the rate as a mere servant of the 
Crown, or of any public body, or in any other respect for the mere 
exercise of public duty therein, and have no beneficial occupation 
...then he ig not rateable.” Observe that no distinction whatever 
isdrawn here between occupationon behalf of the Crown or 
occupation on behalfof any public body, though in other cases, 
the ground of exemption is clearly referable to the Crown not 
being mentioned in the Statute. And that ground of exemption 
would not necessarily appear to suffice for the other cases, 
such as being the servant of a public body. Then Lord Ellen- 
borough goes on, after citing Philanthropic Society, R. v. Field 
(4): “In all such cases, the parties having the immediate use 
of the property merely for such purposes, are not rateable ; 
because the occupation is throughout that of the public”, 
“The reason of the thing, and thesound and established 
construction of the Statute subjects every person who has the 
beneficial use of any local visible property in a parish to this 
species of public contribution. The parish is liable to be 
burdened with settlements of them... a-part of the property 
antecedently contributing to the poor rate is by being thus 
built upon and appropriated to such public purposes effec- 
tually withdrawn from its liability to contribute, unless the nature 
and quality of the occupation thereof restores and throws it 
back again either in the whole or in part within the scope and 
reach of this species of parochial contribution”. Now, I think 
that is a most instructjve passage, notwithstanding the 
confusion which seems to me throughout this judgment, to 
hover upon‘the use of the words " public purposes” as though e 


(2) (1803) 3 Hast 506, J (4) (1794) 5 T, R. 587. 
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igenticak with Crown purposes. Here, however, Lord Ellen- 
borough clearly contemplates the possibility of property 
otherwise rateable being totally withdrawn, that is, being made 
exempt from rateability by the mere appropriation to public 

. purposes, although the nature ofits subsequent occupation 
disclosing a private beneficial interest in the occupant, might 
pro, tanto Again throw .it back within the scope of the 
Statute. And it may be said once and for all that the 
decision of all the cases of this peculiar kind, where rates 
were sought to be evaded on the ground that the occu- 
pant, whether a soldier or a policeman, and therefore merely 
occupying under and for the Crown, rests upon this principle in 
so far as the occupant could show that his occupation really 
wasrestricted to the discharge of his duties as an officer of the 
Crown, he would have been deemed to be exempt; but in so 
far as over and above that, it disclosed any beneficial interest 
in himself, he was rateable to the extent of that. And no 
doubt assuming that Government provide houses fpr the re- 
„sidence of officials, they would ordinarily fall within the prin- 
ciple of such decisions as The King v. Terrott(s); Gambier v. 
Overseers of Lydford(®); Murtin.v. The Assessment Committee 
of the West Derby Union(7); Showers v. The Assessment Com- 
mittee of the Chelmsford Union(®), and for the special purposes 
of the Statute of Elizabeth, be held liable to rating. 

In support of his contention that the only test which 
would show whether a purpose, were a public or private 
-_purpose, was whether occupation for that purpose would make 
the occupant liable to rating or not, Mr. Inverarity relied 
upon The Queen v. Fletcher(9), which was decided in the year 
1861. The facts of the case—a Crown case reserved—are im- 
material. Cockburn C. J. said: “An institution to come within 
the rule of a public or charitable purpose must be one of such 
anature that the buildings employed by it, would be on 
account of its object, exempt from liability to be rated to the 
rates for the relief of the poor.” And if the like rule applied 
and we had a like Rating Law in India, then at least the pur- 
pose which Government has in view, would not fulfil the 
requirements of the rule and would not be a public purpose. 
But as far asl am aware, that is the only authority fora 
proposition so broadly expressed.. It is something in the 





(5) (1808) 8 East 506. e (8) [18914 1Q.B, 339. 
, (6) (1854) 3 E. & B. 346, (2 (1862) L., & O. 180. 
(7) (1883) 11 Q. B. D. 145. \ 
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0. 0. J. nature ofan obiter and with the utmost respect 'for the 
1911 eminent Judge who is responsible for it, I should’ doubt 
~~ whether the test so universally relied upon, would 

Hawasar always give a true result. It is, at any rate, clearly 

v. opposed to the mature and deliberate opinion of the eminent. 

P text book writer, based upon thirty years later development of ' 
— the case law. If then the question whether a purpose js a 

Beaman J. public or-a private purpose, cannot invariably be answered by 

f a reference to the test, whether occupation for that purpose, 

would, under the Statyte of Elizabeth, be rateable or not, even 

in England, it follows that the defendant’s arguments, which 
rest upon this ground and this ground alone, lose almost the 
whole of their force, particularly.s6 when they are sought to 
be applied in this country. Briefly the point of defendant’s 
argument on this aspect of the daw is, that so long as it was 
deemed, in England, that the only test showing decisively 
whether a property was or was not devoted to public purposes, 
was whether it was rateable or not, properties of the kind now 
in contemplation were consistently held to be rateable, and 
therefore not devoted to public purposes. But the real ground 
of all that set of decisions is that irrespective of the intention 
with which the property was constructed, the occupant, seek- 
ing to evade rates, had over and above the public purpose, 
if any, an individual beneficial interest of his own which was 
rateable. And I gravely doubt whether the case law on this 
subject, confined to its proper scope, would, even in England 
support the entire contention which the defendant now con- 
fidently bases on it. What was really intended by the Govern- 
ment of Bombay, whenit reserved to itself the right of 
resuming this land “for a public purpose,” isa question 
which will, I think, have to be considered very much a res 
integra. Itis obvious that if they are public purposes and 
public purposes, that is to say, if the general phrase admits’ 
of sub-division, all attempts at anything like exhaustive 
classification would be attended with the utmost difficulty. 
Assuming, that the consideration and the meaning of 
this phrase in this connection had not been embarrassed by 
the introduction of the great amount of English case law 
arising out of the administration gf a particular Statute under 
wholly dissimilar conditiens, and where the point, however 
specious the resemblance may be made to appear by culling 

phrases from the’ judgments, was essentially different—then I ° 

presume it would ordinayfly have been approached in quite a ~ 
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diferent way. It might, for instance, be fairly argued that by O. 0. J. 
a simplé process of dichotomy, all purposes are either public 4911 
purposes or private purposes. Could this be called a private =% 
purpose and is not the true meaning of the words employed Hanapat 
. by Government, the meaning which Government itself intend- v. ' 
ed that they should bear, that public purposes cover every SZORETARY 
step, which Government takes as Government in the interests ° ue 
-of the general public committed to its care. Where, asin the Beaman J. 
present case, it is not suggested that Government is actuated —~_ 
by any improper or dishonest motive, it might, I think, plausi- 
‘bly be argued that any designed action of Government as 
Government, must by implication be deemed to be for a public 
purpose. It is true that a stickler for logical accuracy might 
object to my dichotomy and substitute forit, all purposes are 
public purposes or not public purposes ; leaving it uncertain 
whether, in the latter category, there may not be found many 
purposes which, while not public purposes, are not yet strictly 
speaking private purposes. Andit probably would be contended 
that the purpose, which Government now has in view, ought in 
strictness to be assigned to that as yet undefined class. But 
owing to the manner in which the claim has been metand the 
Court’s attention concentrated upon one specialised mode of dis. 
tinguishing a public from a private purpose, other points of view 
have very likely been temporarily shut out. When a Court has to 
decide to what length a Government right of this kind can be le- 
gitimately carried without doing violence to the terms of re- 
servation employed, it must, I think, be conceded that not only 
the immediate and first steps to the acomplishment of the pur- 
pose aimed at but the purpose as a whole must be taken in the 
account. Doubtless, the public purpose, for which Govern- 
ment now claims the right to resume this land, may be viewed 
partially and concretely as the erection of one or more houses; 
but abstractly ànd finally, as the increased efficiency through 
these means ofthe administrative machinery placed at the 
disposal of the public. I suppose, no one would be found to 
deny thatifby these means and these means alone, more 
efficient service can be rendered to the City of Bombay 
that the adoption of these means would be in itselfa public 
purpose as materially contribyting to increase public utility, 
And as soon as we allow ourselves thus to view the purpose 
in its completeness, comprising of, course those steps which 
are considered indispensable to that complete fulfilment, most 
of the irfitial difficulties upon which I dyelt in the commence- 


e 189 E i i 


1106 
0. GO. J. 
1911 


nd 
HAMABAI 
v. 
SHORETARY 
op STATE 


Beaman J. 


THK BOMBAY LAW REPORTER. vor. Xir. 


ment of this judgment, disappear. It may, I think, indeed be 
doubted in all the actual circumstances of a Government like 
an Indian Provincial Government, where once perfect integrity 
of the motive is conceded, any purpose for the act of Govern- 


ment as a Government could be attributed to any but a public: 


purpose. The acts of Government are, I apprehend, uniformly 
aimed at the attainment of public ånd not private purpases. 
Regarded in this light, it might well be difficult to draw any pet- 
manent and consistent distinction which, while leaving Govern- 
ment free to justify aty and all its legitimate activity under the 
head of Acts of State, would yet restrict the same activities 
when aimed at the accomplishment of public purposes. If I 
am right in thus assuming that analysis would have disclosed 
that every legitimate act of the Government as an act done 
for a public purpose, it follows that the limitations which 
the defendant now asks the Court to impose upon 
the Government action, are really referable to an 
altogethet different category. Stated colloquially, what the 
defendant in effect pleads is, Government certainly believes 
that it has a public purpose in view but Government is mis- 
taken and the same objection might be taken to every bona 
(fide instance of Government initiative. It is no doubt the right 
of every citizen to criticize the policy on measures of Govern- 
ment ; but what really occurs in allthesecases amount, where 
the critic admits the bona fides of the Government, to ques 
tioning the aptness and the wisdom of the measure of the 
policy. So, in the present case, the defendant complains that, 
while Government, no doubt, believes that the measures it is 
taking would serve a public purpose, the Government is mis- 
taken and that there is no public purpose which can thus be 
‘served. I cannot help thinking that such an objection rests 
on the fundamental confusion between a part and the whole of 
the purpose, nor if that were really the ground upon which 
the Court’s aid were invoked, no valid reason occurs to me why 
the opinion of a single Judge as to what is or is not for the 
public interest, ought to outweigh the deliberate collective 
decision of Government. There can be no question that the 
salaries of Government servants fixed upon an old basis where 
the conditions of life were ajtogether different, have now 
fallen much below their requirements when called upon to 
serve in Bombay. And tt hes been stated in this trial that the 
difficulty has assumed gp serious and practical shape with spe- 
cial reference to housgrents, that before appointing ah officer 
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tq serve in Bombay, Government is obliged to consider not O. ©. J. 
whether he is the best man forthe appointment but whether he 4911 
is best’ able to afford to accept it. This position was indirect- c~ 
ly attacked by the defendant for various reasons, all of which Hawasai 
entirely ignore the peculiar conditions of official existence v. 


in the East ; and when itis said that Government officials of p 
high rank, whose pay is ingufficient to enable them to keep up Siras A 
establishments suitable to their rank, may very well house and Beaman fe 
feed themselves on a lower scale, in less reputable quarters of 

the town, we must not forget that in the East, perhaps more than 

in any other part of the World, Government officials of rank are 

bound to keep up some outward show of dignity. The average à 


oriental could not understand, and would soon cease to respect, 





‘an exalted official, whose outward circumstances were those 


of the humblest citizen. Certain Government officials, such 
particularly as the Collector and the Municipal Commissioner, 
have a social position to maintain and many social duties to 
discharge. It is all very well to suggest that Government 
officials, who cannot afford houses in the best ‘residental 
quarters, could lead a bachelor life as in Clubs, and cheap 
chummeries. But this would seriously cripple their influence 
and official usefulness in many directions. Not the least, by 
depriving them of all opportunities of promoting by a free 
sociaf intercourse with leading native citizens that good feeling 
and better understanding which, I think, by universal consent 
will be accepted as a public asset of great value. 

These are only surface considerations, some, out of many, 
which may well be presumed to have influenced Government 
in adopting the course they have done and deciding to resume, 
for these purposes which they at any rate believe to be public 
purposes, the land in question. Once it is conceded that 
Government have aright to provide suitable house accommoda- 
tion in this City for their officers, if the sanctioned salary o 
those officers is too illiberal to allow them to rent suitable 
houses in the open market, then I take it that all attempts, to 
fetter the exercise of that power by suggesting that Govern- 
ment should provide their officers with house accommodation 
in this place rather than in that, are self evidently vain. For, 
if the purpose isa public purpose and the Government has 
the right to carry it out, it cettainly is not for any subject to 
dictate to Government upon what conditions or with reference 
to what considerations, Governmenfmust exércise its discretion. 

And that really disposes of the only point upon which the 
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defendant called evidence. There are a great matty plam 
reasons and there may be a great many more less plain, why 
the suggestions made by the defendant as possible alternatives, 
would not commend themselves to a responsible Government 
but, in any case, that seems to me to be a point with which: 
this Court has neither the wish nor the power to deal. The 
more I have reflected upon what means are available.for 
answering the question what is a public purpose, the more I 
fall in doubt whether any question really can be made of the 
positive declaration of a responsible Government that it is 
taking any given step for a public purpose. Subsequent events 
might prove that the step has been miscalculated and the aim 
of Government frustrated. But so long as Government asserts 
that what it is doing is doing for public purpose and so long as, 


- in the very nature of things, it cannot be acting in any private 


interests, it does appear to me extremely difficult to suggest 
any adequate reason for a Court to say, what the Government 
professes to do for a public purpose, it is not really doing for 
a public but for some non-public purpose. And if we turn to 
our own statutes, we find a confirmation of this view in the 
plenary powers conferred by the Land Acquisition Act upon the 
Government. Its bare declaration that the land is required for a 
public purpose is sufficient. So, in the present case, it seems to 
me that the Government would have been fully within its powers 
and beyond the reach of challange in the Courts, had it simply 
announced that it required this land for a public purpose, 
without further specifying what that public purpose was. How- 


ever, it has so announced that purpose and has endeavoured to 


satisfy the Court that it isa public purpose. Whether it would be 
so considered in England I do not know, but there are a hundred 
considerations which would be absent in England but come into 
forcible play in India. From the earliest days, it has always 
been an accepted principle of Government that its principal 
officers should be provided with suitable accommodation. 
Where that suitable accommodation was not forthcoming, as 
in remote mofussil districts, Government have invariably pro- 
vided the chief district officers with suitable residence and at 
its own cost anda need for this was obvious. To take an 
extreme case, supposing it were pecessary to post the adminis- 
trative head of a district in a place where there was no residence 
available, suppose, his*seyvices were indispensable to the 
surrounding peoples, would it not then be a public purpose—* 
a purpose in which thoge surrounding peoples would‘have a 
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viéal interest to provide house accommodation for that adminis- 
trative ‘officer. And the principle may well be extended 
though the conditions are altered to the cases of officers 
stationed in Bombay, for while there is there no dearth of 
-houses, owing to the competition of and the great wealth 
which the native inhabitants have been enabled to amass under 
condition of good Goverament maintained by those very 
officers, the rents demanded are so exorbitant that for all 
the use they are to those officers, the houses might as well 
not exist at all. No parallel to this state of affairs can be 
found in England or indeed in any country where the governing 
and the governed are homogeneous. While they are not, I 
think there may be solid reasons for believing that the status 
in efficiency of Government itself might be seriously impaired 
so soon asits officials, owing tothe shrinkage of their own 
salaries and the increase of wealth about them, far from being 
able to maintain a superior, fall into an inferior, station to 
the wealthy classes of their fellow subjects. Congiderations 
of this kind might appear so foreign to a purely English law- 
yer, as hardly to be admissible in the judgment of the Court 
of law. Nevertheless, they are considerations, which, no one 
conversant with the actual facts of Government in India would 
think of neglecting and I have no doubt that they are con- 
siderations very proper to be entertained by a responsible 
Government in this country, when it is making up its mind 
whether purpose of this kind can or cannot justly be called a 
public purpose. In my opinion, the technical defence upon 
which the defendant has relied, however ingenious it is, 
is too technical. It rests upon analogies which, if they exist 
at all, are too faint to be of practical importance. It is drawn 
from a system of case law in another country in which the 
conditions are wholly different,—a system of case law too 
founded upon a particular statute with the strictly limited 
application to which no parallel at all exists in India. And 
failing that defence I can see no reason in principle why I 
should say that the purpose which the Government have in 
view, is not only nominally but truly and really a public pur- 
pose and a purpose of much public concern. 

For these reasons] must decree the plaintiff’s suit with all 
costs: decree in terms of prayer (a) to the plaint. 

The defendant appealed. . °’ 
* Setalyad, with Jinnah, for the appelant. 

Strangman, with Jardine, for the respondent 
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Setalvad.—The question that arises on this appeal is whether 
the “providing of accommodation for public officers” is a 
public purpose within the meaning of the lease. The onus of 
proving this lies on Government. The fact whether such a 
purpose was a public purpose in contemplation when the lease . 
was entered into should be taken into account. It is the case 
of Government that they are bound+to have efficient officers 
in Bombay. It is difficult to procure them as the cost of living 
is high. It, therefore, becomes necessary for Government to 
provide buildings fop their officers, who will have to pay 
moderate rent. Government, it must be remembered, are 
under no liability contractual or otherwise to provide the 
accommodation. 

To determine whether a given purpose is a public purpose 
the test is whether the purpose is one in which the public are 
interested; that interest must be direct. For example, the 
acquiring of land for making a road. 

The case under the Land Acquisition Act, 1894, would be 
different. If Government say land is wanted for a public pur- 
pose no one can question the purpose. The words “ public 
purpose” are not defined by the Act. 

Arguing from analogy, it may be pertinent to inquire whether 
the property would be rated in England under 43 Eliz., .c. 2, 
s. 1. The property would be exempt from rating only if (1) it is 
occupied by Government officers, (2) for a public purpose. The 
decided cases also show that exemption can only be claimed if 
the property is occupied by the officer merely for public office, 
e. g., a jailor who has to live on the premises. If, however, 
it is no part of his duty to live on the premises, the occupation 
will not be for public benefit, and therefore rateable. See 
The King v. Terroti(); Gambier v, The Overseers of Lydford(); 
Showers v. The Assessment Committes of Chelmsford Union(3). 
and Jones v. Mersey Docks (4). 

Strangman.—The purpose of providing house accommodation 
or Government officers is a public purpose. A public purpose 
is one in which the public are interested. It is to the interest 
of the public that there should be Government officers in 
Bombay. To give the officer a house allowance or a house ac- 
commodation is a public purpose. 

English cases on rating*do not apply. The public purpose 
here is much wider; ‘whereas in rating cases it is used in a 


(1) (1808) 3 East 506. r) ` (3) [1891] 1 Q. B. 339, 
(2) (1854) 3 E. & B. 346, 359, (4) (1864) 11 H. L. C. 44a, 
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a narrow ‘sense, in antithesis to beneficial occupation of pro- 
perty., Refers to Ryder on Rating, p. 88. 
S. E. K. Cur. adv. vult. 


CHANDAVARKAR J.—I agree with Beaman J., from whose 
decree this appeal is preferred, that the English decisions, 
which were cited before him and which have also been cited 
before usin support of the appellant’s contention as to the 
meaning of the term ‘public purposes,’ all turned upon its 
meaning with reference to the law of rating and cannot be safe 
guides in the present case, where different considerations have 
to be taken into account. Those were decisions upon the 
interpretation of a section in the Poor Relief Act of 1601 (43 
Eliz. c. 2), according to which the test for determining 
whether a particular property is liable to the rate there con- 
templated is that of beneficial occupation. No doubt, in deter- 
mining what is beneficial occupation, the English Courts have 
gone on to consider whether the occupation is for a public 
purpose, a term which does not occur in the section of the 
Statute. But the rule of lawto be deduced from them, as now 
prevailing, isthat there is no beneficial occupation for the 
purposes of rating, where property is occupied either by the 
Crown or by the servants of the Crown for Crown purposes, 
the occupation of the latter being in that event occupation of 
the Crown itself: Mersey Docks v. Cameron). And the 
reason of the rule is that the Crown, being not named in the 
Statute, is not bound by it. That, even upon that test, the 
decisions are not easy to reconcile with one another or with 
any logical principle is apparent from the remarks of Sargent 
C. J. in the judgment of this Court in Zhe University of 
Bombay v. The Municipal Commissioner for the City of 
Bombay (4), of Lord Alverstone C. J. in the English case of 
Wixon v. Thomas (3), and of Lord Bramwell in Coomber v. 
Justices of Berks (4). The case of Wixon v. Thomas is instruc- 
tive as showing the present tendency of the English Courts 
towards a more liberal interpretation of the term “public 
purposes” even with reference to the law of rating. 

In the present case that expression occurs in a perpetual 
lease granted by the East India Company in 1854 under whom 
the appellant claims, subject to fhe condition that the 
Company should be entitled to pesme the land “for any 





© (1) (1864) 12 H. L. C. 443 at pp. S03, 504. (3) [1901] 1 K, B. 43, 52, 
(2) (1891) I, L. R. 16 Bom. 217, 84) (1888) 9 App, Cas. 61,79. 
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O. C. J. public purpose.” The case of Government, who claim undgr 
1911 tbe Company, is that the cost of living, including ' house- 
=~ rent, having increased in the town and island of Bombay, 

Hamapat it has become necessary in the interests of the public 

v. administration and. the efficiency of the public service, 
: R A to attract the ablest oftheir officials serving in the Mofussil 
— to this City by providing suitahle house accommodation 

Chandavar- to them on easier terms than those prevailing in respect of 
—  house-rent. For that purpose Government desire to resume 

this and other ‘lands, on the strength of the condition as to 

resumption abovemehtioned. Whether it is a public purpose 
or not must depend on the question whether the proper hous- 
‘ing of its officials by Government is for the public benefit or 
not. Section 39 of the Statute 21 & 22 Vict. c. 106, (1858), 
by s.1of which the rule of the East India Company was 
terminated, enacted that “all land &c., moneys &c., and other 
realand personal estate” of the Company, “subject to the 
debts and liabilities affecting the same”, and “ the benefit of 
all contracts &c. and allright to fines, penalties, and forfeitures, 
and all other emoluments, which the said Company shall be 
seized or possessed of, or entitled to”, at the time of the 
commencement of the Act. “ except the capital stock of the 
Company and the dividend thereon, should become vested in 
Her Majesty,. to be applied and disposed of”, subject td the 
provisions of that Act, “for the purposes of the Government 
of India”. All property, belonging to the Company at the 
time the Act commenced, and the benefit of all contracts 
entered into by the Company and enforceable by it, became 
vested inthe Crown for these latter purposes, which in essence 
are public purposes. The Government of India exists for the 
benefit of His Majesty’s Indian subjects, and whatever conduces 
to that benefit must bea public purpose. That benefit can be 
secured primarily only by an efficient administration, which 
means an efficient service. Such service must depend on the effi- 
ciency of the men who are appointed to carry out the purposes of 
the Government of India, and who are, therefore, the servants 
of the Crown. If a state of things comes about, which shows 
that, ina City like Bombay, the best men available from among 
these servants are reluctant to serve because of the increasing 
hardness of life in point of hofise accommodation and house. - 

rents, the Government is entitled to say that that raises a 

serious question a$ to the future of the public administration, 

and that the public beaefit must suffer, if the best «officers 


r 
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available are compelled to serve as servants of the Crown in 
the City.under such hard conditions. It is no reasonable 
answer to that consideration that the men are bound to serve 
wherever they are appointed, because Government never 


. ‘engaged to provide them with house accommodation on more 


or less easy terms. It is true Government is not bound in 
thaé respect; but the question is not one of legal obligation, 
but of general expediency and public benefit. Andin this 
connection it is a material circumstance, disclosed by the Civil 
List, that it has been in this country cystomary for Govern- 
ment to provide house allowance to its officials, where that is, 
in its opinion, necessary in the interests of the public service. 
In substance there can be no difference between house 
allowance and house accommodation. ` 

There is no definition. of “ public purpose” in any of our 
legislative enactments, to afford us a clue to the meaning of 
the term, save that in the Land Acquisition Act ; but that is a 
partially inclusive, not exaustive definition. Though the 
Legislature has not defined it for general purposes, it has 


. given us sufficient indication in the Land Acquisition Act of 


what it intended the term should convey, having regard to 
the constitution and objects of Government in and the special 
needs of this country. By cl. 3 ofs. 6 of the Act, the Legislature 
has directed that 4 declaration by Government that a certain 
land “is needed fora public purpose” shall be “ conclusive 
evidence” that it is so needed. What could have been the 
object of the Legislature in making Government the sole 
judge of what is a public purpose under the Act but this that, 
having regard to the conditions in this country, the needs of 
sound administration, and the public weal, it should not be 
hampered by any refined distinctions and legal subtleties, but 
must be left to interpret the expression “ public purpose” in a 
wise and reasonably liberal spirit. Though, strictly speaking, 
this rule of the Legislature does not bind the Court, in 
interpreting the expression where, asin the present case, it 
occurs in a contract, yet the Court may well take the 
Legislature as its guide in ascertaining the meaning of the 
expression. It was conceded by Mr. Setalvad for the 
appellant that if Government had sought to acquire this 
very land under the Land Acquisition Act, on the ground 
that it was needed for buildinge a °house for the residence 
° of its servants, he could not have quarrelled with the declara- 
tion that the land was needed for a public purpose. In 
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that case he could not have fairly argued that Government was 
endeavouring to acquire the land merely fora privat& benefit 
—the benefit to an individual or individuals—in the guise 
of a public purpose. If that is so, why should the Court treat 
this case on different considerations, if, on the proved facts, it. 
finds that the purpose, for which Government claims to resume 
the land, involves, in its opinion, the element of public benefit 
and, therefore, of public purpose, understanding that expression 
to mean any object which secures the good of the public by 
securing the efficiency of those servants of the Crown on whose 
service the public ° good materially depends? The Court 
would under these circumstances defer to the declaration of 
the Government on the analogy of the Land Acquisition Act, 


‘unless the purpose stated was so flagrant as to involve, on no 


reasonable consideration, the element of public benefit. 

It was said, however, that the element of public purpose, 
such as it is, must be held to vanish in view of the fact that 
Government intended to charge rent to the official, who would 
be housed in the building proposed to be erected on this land 
after resumption. This charging of rent, it is urged, will 
bring pecuniary benefit to Government, and the building will 
be occupied by the official who will pay the rent, not solely 
or exclusively in his capacity asa servant of the Crown. A 
similar argument was urged in this Court in Zhe University of 
Bombay v. The Municipal Commissioner for the City of 
Bombay (1). The question there was whether the University 
of Bombay was an institution fora charitable purpose and, 
therefore, entitled to exemption from Municipal taxes. It was 
argued for the Municipality that the University was not an 
institution of that character, and, therefore, not entitled to 
exemption, because it “obtained an income from the fees paid 
by the students on the occasions of the Examinations held by 
the University” and that “it derived a revenue from the occu- 
pation of the buildings.” In the judgment of this Court 
Sargent C. J. disposed of the argument by pointing out that 
“the sole test” under the Bombay Municipal Act was whether 
the building of the University “was exclusively occupied for a 
charitable purpose;” “and the mere circumstance, that small 
fees are required from the students before examining them 
which produce a revenue.insufficient to defray the expenses of 
the University in conducting those examinations and keeping 
up the necessary establishment and which requires to be con? 
i (1) (1891) I. L. R. 16 Bom, 217. 
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siderably supplemented by Government, cannot, inour opinion, 
alter the’ essential character of the purpose for which the build- 
ings are occupied.” So also, in the present case, the sole test 
under the lease, which we are construing, is, whether the build- 


_ ing proposed to be erected on the land in dispute after resump- 


tion by Government is for ‘any public purpose.” If the element 
of that purpose exists, the mere fact that Government will charge 
a moderate tent, not such rent asthe letting value of the 
property will yield in the market, cannot alter the essential 
character of the building as one used for a public purpose. 

In this connection it is to be remarked ‘as a circumstance of 
some importance that the expression used in the lease is not ‘a 
public purpose,” but “any public purpose.” The word any, 
used to qualify the public purpose, must have, in my opinion, 


' been used designedly to make clear the intention of the lease 


that Government should be entitled to resume the land when- 
ever any consideration or need of public benefit, of any kind, 
arises, though it may involve at the same time some private 
benefit. 

In arriving at this conclusion, I have not overlooked the 
meaning of the expression “public purpose” given in 
Moses v. Marsland (1). There, relying on the authority 
of Josolyns v. Meeson (2), Bruce J. said that ‘a place 
used for public purposes means, not.a place used in the public 
interest, but a place to which the public can demand admission 
or to which they are invited to come.” The learned Judge 
would appear to have intended that as the colloquial and 
general meaning independently of its meaning in the particular 
statute which he had to construe. Apart from the fact that 
the decision in Moses v. Marstand proceeds on the construc- 
tion of that statute and on the principle of ejusdem generis, 
and that the observation of Bruce J. is so far an obiter dictum, 
a reference to Josolyns v. Meeson, on which Bruce J. and 
Phillimore J. relied, shows that inthis latter case the meaning 
of the expression ‘“ public purpose” went on its limited con- 
struction ag used in an English statute and on the rule of 
ejusdem generis. 

On these grounds, in my opinion, the decree appealed from 
must be affirmed with costs. e 

Our decision in appeal No. 24 of ry1o governs also appeal 
No. 25 of 1910. In this latter appeal twos additional points 





(2)[{903] 1 K. B, 668, , (2) (1885) 53 L. T. 819, 
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were sought to be urged by Mr. Setalvad for the appellant gt 
the hearing. The first was that there had been no legal notice - 
of the intention of Government to resume the land,’ bécause 
the actual notice given had been addressed to the lessee after 
he had died and not to his executors. ` The executors, how- 
ever, received the notice and replied to it, and therefore such 
irregularity as there was was cured by waiver on their part. 
The second objection was that Government claimed in the 
plaint a strip of land belonging to the lessee which was not 
covered by the grant to him. The Advocate General for the 
Government having explained the facts with reference to this 
point, Mr. Setalvad admitted that he had urged it under a 
misapprehension. The decree in this appeal too must be 
confirmed with costs. 


BATCHELOR J.—By a lease executed on the 18th April18s4 
the East India Company demised the land in suit to the defend- 
ant’s predecessor-in-title for a term of ninety-nine years at a 
yearly rent of Rs. 11-2-3, the term being renewable indefinitely 
on certain prescribed conditions. But the lease contains a 
clause declaring “ that in case the said Company, their suc- 
cessors or assigns shall for any public purpose be at any time 
desirous to resume possession of the premises...... then and 
from thenceforth it shall be lawful to and for the said Company, 
their successors or assigns into and upon the said hereby 
demised premises, or any part thereof in the name of the 
whole, to re-enter, and the same to have again, repossess and 
enjoy as in their first and former estate.” 

On the 16th October 1908 the defendant was served with a 
notice from the Collector of Bombay informing her that the 
plaintiff, the Secretary of State for India in Council, was 
desirous to resume possession of the land for a public’purpose, 
and calling upon her to surrender possession on the 18th April 
1909, the plaintiff undertaking to pay for all buildings 
and improvements on the land on a fair valuation. The 
defendant, however, declined to surrender possession, and this 
suit is brought to eject her. Mr. Justice Beaman, before whom 
the suit was tried, decreed in favour of the plaintiff, and against 
that decree the defendant brings the present appeal. 

The only question raised is whetlfer the purpose of Government 
in seeking to resume this Jand is a “public purpose” within the 
meaning of that claise in thé lease which I have cited; if itis. 
a public purpose, then adfnittedly the suit must be decreed. 

‘ id 3 
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Now upon the question of fact asto what is the purpose 
of Government, there is no dispute. In para. 5 of the plaint 
it is stated compendiously as being “the purpose of providing 
accommodation for Government officers.” Stated more fully, 
the case for the plaintiff is this: owing to certain economic 
conditions of life in Bombay, notably owing to the heavy 
house rents there prevailing, Government are embarrassed in 


Tim? 
0. 0. J. 
1911 
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their selection of officers to ‘fill public appointments in this Batehelor Js 


City ; instead of having the entire cadre of their officers as the 
field of choice, they are driven to restrict their selection to a 
smaller group of officers, who, as bachelors or as having private 
means or otherwise, are enabled to meet the additional expenses 
incurred by living in Bombay. The purpose now actuating 
Government is to remove this embarrassment by resuming the 
land in suit and other land held on similar tenure, and by 
building on it houses to be leased to their resident officers at 
rents bearing a reasonable proportion to the officers’ salaries. 
The accuracy of this description of the purpose of ‘Govern- 
ment has not been challenged before us, and sufficient proof of 
it will be found in the evidence of Mr. W. Cameron, the Secre- 
tary to Government in the Public Works Department, That 
gentleman, speaking on behalf of Government, says, “Our 


` selection is much cramped in existing circumstances because 


good men whom I would like to recommend, are not able to 
serve here. I have always to consider whether the officer 
can afford to serve in Bombay. House rent, say Rs. r50 in 
Poona, would be Rs. 400 in Bombay; and Poona is next (i. eq 
the next most expensive place) after Bombay.” He clinches 
this evidence by an instance from his own personal experience, 
narrating that in 1900 he had to decline an offer to serve in 
Bombay as he could not afford the extra expense. 

On the question of fact, then, I need not say more. The 
purpose of Government in attempting to resume this land is 
as I have described it. The question is: is that a “ public 
purpose ” within the meaning of the lease? I am of opinion 
that it is, but before explaining the grounds of my opinion it 
will be convenient to consider certain English decisions which 
the defendant claims as authorities for the view that the pur. 
pose of Government, being gs I have described it, is nota 
‘public purpose.” The decisions referred to ar- ; Gambier y, 
Overseers of Lydford(.); Martin v. Assessment Committee of 
West Derby (2); Showers v. Assessmept Committee .of Chelms- 

(@)GB54) 8B, & B, 346. : (2)(1883) 11 Q. B, D, 145. 
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Jord Union) and Jones v. The Mersey Docks (2).+ I haye 
set out these cases en bloc because I do not think they 
demand separate consideration here. I will accept Mr.Setalyad’s 
position that, despite the actual decision in Jones’ case the 
learned Judges’ discussions of the phrase “ public purposes ” . 
in the earlier cases remain unaffected as indications of the 
meaning which that phrase was construed to bear ; but eyen 
so I cannot bring myself to understand how those discussions 
can possibly assist the Court in the very different controversy 
which has now to be determined. Indeed the very reference 
to these cases is, I cannot but think, an illustration of a prac- 
tice which in Quinn v. Leathem (8) elicited from the Earl 
of Halsbury, L. C., the following protest :— There are,” 
said his Lordship, “ two observations ... which I wish to make, 
and one is... that every judgment must be read as applicable 
to the particular facts proved, or assumed to be proved, 
since the generality of the expressions which may be found 
there are not intended to be expositions of the whole law, 
but governed and qualified by the particular facts of the case 
in which such expressions are to be found. The other is that a 
case is only an authority for what it actually decides. I entirely 
deny that it can be quoted fora proposition that May seem 
to follow logically from it.” In the case before us I cannot 
see that there iseven an appearance of logical connexion 
between the “ public purposes” of the cases decided under a 
particular English rating statute and the “ public purposes” . 
of the lease of land in Bombay in 1854. For the only “ public 
purposes” with which the English Courts were concerned 
were purposes sufficient to negative such beneficial occupation 
as would under the Statute of Elizabeth attract the liability to 
rating. So, the only question decided in those cases was the 
question whether a particular occupation was rateable, and 
the cases cannot properly be quoted as authority for more 
than was decided. I could understand the relevance of an 
appeal to those decisions if, the contemplated houses being 
supposed to be built and the English statute being supposed 
to be law in Bombay, the question were whether the houses 
would be exempt or rateable; and I am prepared to grant 
that, on these suppositions, the houses would be rateablee 
Neither that, however, nar anything like it is, I conceive, the 
question now before the Coyrt. And if the point need further 








(1) [1891] 1 Q. B. 389. e (8) [1901] A. 0. 495, 506, o 
(a) (1864) 11 H, Li C. 443. F 
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elaboration, I would adopt the Advocate General’s illustrative 
instance., Under the lease in suit Government, I suppose, 
could certainly resume the land for the purpose of building, 
say, a public school, or a Fire Brigade Station; yet both of 
‘these institutions would be rateable under the English statute. 
It would seem to follow, therefore, that the “public purposes” 
of the Indian lease are wider than the "public purposes” 
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considered in the English cases in contrast with beneficial Batchelor J. 


occupation. I would add that, in seeking to apply the deci- 
sions of the English Courts in such a case,as this, there is some 
danger of overlooking an essential feature of difference, I 
mean the difference in the position of a Government in 
England from the position of an Indian Government with its 
more direct and constant relations with the general community, 
and its necessarily more active interference in the affairs of 
the people. On the whole, then, I am unable to recognize 
that the English decisions quoted can be referred to as guides 
for the interpretation of the words of the present lease. 

If that is so, and if this lease is to be construed from its 
own language, then Icannot doubt that Beaman J.’s decision 
is right. General definitions are, I think, rather to be avoided 
where the avoidance is possible, and I make no attempt to 
define precisely the extent of the phrase ' public purposes” in 
the lease ; itis enough to say that, in my opinion, the phrase, 
whatever else it may mean, must include a purpose, that is, 
an object or aim, in which the general interest of the com- 
munity, as opposed to the particular interest ofindividuals, is 
directly and vitally concerned. That it is so concerned here, 
must, I think, be plain to any one familiar with the relations 
between an Indian Government and its subjects, the innumer- 
able points at which those relations are close and direct, and 
the multifariousness of the duties for whose discharge the 
community looks to Government and the officers of Govern- 
ment. Here, therefore, it is especially necessary in the 
interests of the public that Government should be able to 
appoint to posts in the capital City those officials who, they 
are satisfied, are most competent to fill such appointments. 
It is directly to the gain and advantage of the public that, on 
an appointment falling vacaat, the inquiry by Government 
should be, who is most capable of filling the vacancy, and not, 
who can best afford the expense of filling it. 

The,validity of these considerationsis denied by Mr. Setalvad, 
who replies that they would justify the resumption of the Jand 
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for the purpose, say, of building a gymkhana for Government 
officials in order to preserve their health and efficienay ; yet 
such a purpose, he contends, would certainly not be a public 
purpose within the lease. To that I can only answer, first, 
that hypothetical cases are best postponed for decision until 
they have ceased to be hypothetical; and, secondly, that, 
assuming the gymkhana would.not* be a public purpose, there 
is surely a rather obvious distinction between a place of 
recreation and a house to live in—the former may be 
conducive to good werk, but the latter is a condition precedent 
to all work. 

The same result is reached if we consider that the provision 
of house accommodation does not, for our present purposes, 
materially differ from the grant of a local allowance to cover 
the heavy charges on account of rent in Bombay. Yet I 
cannot see how it could be contended that such an allowance, 
if made, was not made for a public purpose. Again, on the 
proved and admitted facts, we have it that there are not now 
in Bombay enough suitable houses for the number of officials 
whom it is necessary to post here. Unsuitable houses may exist, 
but for the purposes of the argument, they are equivalent to 
no houses, a proposition which I merely state in passing since 
it has not been suggested before us that the officers of Govern- 
ment should be relegated to such houses as could at present be 
found for their occupation. The case, therefore, isas if Gov- 
ernment were proposing to build for officers necessarily station- 
ed in Bombay houses where no houses existed before, and it 
seems to me certain that that would be a public purpose, It 
would be as much a public purpose as the purpose or object of 
the officers’ appointments. 

For these reasons I am of opinion that the dearee under 
appeal is right, and I agree that the appeal should be dismissed 
with costs. 

I agree also with what my learned colleague has said in deci- 
sion of the related appeal. The point as to notice is clearly 
without substance, and the other point as to the strip of land 
was abandoned. No other point was taken before us. 


. . Appeals dismissed. 


°. 
Epirors’ NOTE,—Sifice¢he above Judgments were deliver- 
ed, our attention has þeen drawn, by Sir Narayanrao G. 
Chandavarkar, tọ the, çase of Mayor and Corporation of 
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Essenden, v. Blackwood (3), where Sir Montague E. Smith O. 0. J. 

remarked as follows: :—" In this country the exemption of: 4944 

Crown’ property rests on the omission inthe Poor Law Acts —~ 

of any words to bind the Crown. In Victoria the exemption HAMABAI 

is defined and limited by express enactment. So the class of v. 
‘cases in England which dėclared that land used for public ernie 
“ purposes, and from which the occupiers derived no individual = 

profit, was exempt from rateability, derived their authority sim- Batchelor J. 

ply from decisions ofthe Courts. These decisions were swept 

away by the judgment of the House of Lords in the Mersey 

Docks v. Cameron (2), which determined‘in effect that, except 

in the case of the Crown, a liability to be rated attached upon. 

every occupation from which benefit is derived, although the 

occupation was for purposes which might be deemed to be of 

a public nature. Even when the abovementioned class of 

cases was considered to declare the law, Lord Campbell, in 

Reg. y. Harrogate Commissioners (3),.said, ‘ You have to shew 

that all the PROSS to which the money was applied are 

public”. 
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TRIBHOWAN VIRCHAND.* fa ae 

Trusts Act (II of 1882), Seo. 5—Trust declared outside British India—Section 

applies to proceedings in British Indian, Courts based on the trust—Shares 

in limited company—Pledge—Redemption of pledgee—Pledgee holding the 

share for pledgor—Pledgor creating a trust of the share—Pledgee signing 

the transfer of share in favour of intended beneyiciuries—Company declining 

to accept tranafer—Fresh transfer to trustees of beneficiaries—The author of 

trust dying before the fresh transfer—Completion of trust— Gift valid, 


N asked her brother to redeem the pledge of a share in the Bank of 
Bombay with P and to got it transferred to the names of her sister’s sons, 
who were minors and to whom if was given by way of gift. The share 
was redeemed and P signed the transfergorm in the minors’ favour on 
the 1st of December 1902. The Bank refuged to accept it for registration 

— m > caalaaalaaauaauasaaaamŘħħħĖōõăI— 
*(1) (1877) 2 App. Cas. 574 at pp. 587, 588. £) (1850) 15 Q. B: 1012, 

(2) (1864) 11 H, L, C. 448. © 0. J. Appeal No, 39 
B 141 j 
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0. 0. J. on account of the incompetence of the transferees. To get over this diffi- 
. culty N directed that the share should be transferred to the names of fer 

1911 two brothers as trustees for the minors. The brothers’ mames were 
Bia accordingly substituted as transferees and the transfer was lodged for 
MADANJI registration on the 15th December 1902, It was duly registered in the 
v names of the brothers. Meanwhile N had died on the 34th December, 


_TRIBHOWAN 1902. Both N and P resided at Mangrol outside British India, It was 
aa contended that there was an invalid trust as well as an imperfect gift of 

the share: . E 

Held, that both.the trust and gift were valid, for the share had passed 
out of N’s control before her death and the legal holder, P, having notice 
and having signed a pransfer on the 1st December in favour of the 
minors, could only convey for their benefit, which she subsequently did 
to the trustees desired by N, 

Held, (1) that N had an equitable interest in the share although the 
legal holder was P who was the registered proprietor ; and that the mort- 
gage having been discharged, P held the legal title as trustee for N. 

, (2) that as the certificate as well as the transfer was then under the 
control of N’s brother to whom N had communicated her desire to benefit 
the minors, she had done all she could to divest herself of her equitable 
interest in favour of her nephews. 

(a) that 6.5 of the Indian Trusts Act applied to N’s brother who set up 
a trust by N ina British Indian Court, although both N and P resided 
out of British India, when N had declared her wishes regarding the share. 

(4) that though there was no written and signed declaration of trust by 
N, the property'was already vested in a trustee, viz, P., who could be 
compelled, if necessary, to perform the trust. z 

According to the custom of the Jain Community of Mangrol and 
Uplata, a widow becomes, on the death of her husband, absolutely en- 
titled to the properties left by him. ‘ 


ONE Ruttonji Shamji, a Dassa Shrimali Jain by caste, died at 
Mangrol, a native state in Kathiawar, on the 18th November 
1892, leaving him surviving two widows Monghibai and 
Nandoobai. ; 

Among the property which he left to his two widows were 
two shares in the Manockji Petit Spinning and Weaving Com- 
pany and four shares in the Bank of Bombay. 

Monghibai died on the 16th August 1893, having made a 
will. On her death, litigation ensued between her executors 
and Nandoobai, which was eventually compromised on her 
paying Rs. 10,251 to the executors as Monghibai’s share in 
the property. Nandoobai thereupon came into sole possession 
and management of the property. She obtained letters of 
administration to Ruttonji’s estate from the Mangrol Court. 
She resided at Mangrol, Her brother Tribhowan Virchands 
being empowered by her, obtained from the Bombay’ High 
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Court or the 12th December 1899, the letters of administration 0. C. J. 
to the property and credits in Bombay ofRuttonji, and he used 4911 
to manage the property. In the course of the management, cw 
Tribhowan borrowed at Nandoobai’s instance on the 15th Mapanut 


. January 1900, Rs. 4,000 from Morarji Jootha on the security of v. 


the four shares in the Bank of Bombay, which were transferred a in 


to the name`of Premkorbai, wife of Morarji. Premkorbai lived 
at Mangrol. On the 19th September 1902, three out of the four 
shares were sold and the sale-proceeds were given to Premkor- 
bai (who was'then a widow) in satisfaction of her advance. 

Nandoobai had two brothers, Tribhowan and Motichand. To 
each one of them, she gave one share in the Manockji Petit 
Spinning and Weaving Mill. 

The one share in the Bombay Bank, which was pledged with 
Premkorbai and which was transferred to her name, remained 
with her when her loan was satisfied by the sale of thé re- 
maining three shares. 

Nandoobai gave the share by way of gift to Pranlal and 
Keshavlal, the minor sons of her sister Mulibai. She asked 
Tribhowan to get the share transferred to their names. He 
procured a transfer form, which was signed by Premkorbai. It 
was presented along with the share certificate to the Bank of 
Bombay, which declined to make the transfer asthe transferees 
were minors. Nandoobai then directed that the share should 
be transferred to the names of her brothers, Tribhowan and 
Motichand, jointly as trustees for the minors. A new transfer 
form was accordingly prepared: it was signed by Premkorbai, 
and was lodged with the Bank, which transferred the share to 
the names of Tribhowan and Motichand on the 15th December 
1902. 

In the meanwhile, Nandoobai died on the 14th December 
1902. 

The plaintiffs filed this suit in 1907, to recover possession of 
the property belonging to Ratanji, as his reversionary heirs. 

The defendants Nos. 1 and 2, the brothers of Nandoobai,con- 
tended, inter alia, that accotding to law and custom prevailing 
in their community, Monghibai and Nandoobai became absolu- 
tely entitled to Ruttonji’s estate on his death ; and that the 
shares were validly disposed of by NąndooBai before her death. 

The case was heard by Davar J, who held that the custom 
*relied on by the defendants was proved, and that ‘the shares 
were Validly given in gift by Nandoobai during her life-time. 
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0.0. J. The suit was, therefore, dismissed. E a 


1911 The plaintiffs appealed. ' 
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Mapasst = Bahaduryi, with Jinnah, for the appellants. 
v. Shortt, with Desai, for the respondents. 
TRIBHOWAN : 


Scorr C. J.—The plaintiffs as heirs of Ruttonji Shamji prayed 
for a declaration that two shares in the Manockji ‘Petit 
Spinning and Weaving Company and four shares in the Bank 
of Bombay standing in the name of the ist and 2nd defendants 
belonged to and formed part of the estate of Ruttonji Shamji 
and that the plaintiffs and the 5th defendant ( and two other 
defendants now deceased ) were the absolute owners thereof 
and of all dividends accrued due thereon and for consequential 
relief by transfer of the shares and payment of the dividends. 

Rittonji Shamji wasa Dassa Shrimali Bania of the Jain 
religion domiciled at Mangrole in Kathiawar who died with- 
out issue and possessed of considerable property on the 18th of 
November 1892 leaving two widows Monghibai and Nandoobai. 
Monghibai died on the 16th of August 1893 leaving a will 
whereof she appointed executors. After her death litigation 
was commenced by the executors claiming from Nandoobai 
part of the property left by Ruttonji Shamji as belonging to 
Monghibai’s estate. Eventually a settlement was arrived at 
whereby Nandoobai agreed to pay to Monghibai’s executors 
the sum of Rs. 10,251 in respect of the share of Monghibai in 
Ruttonji’s estate in three instalments. For the purpose of 
paying the last instalment Nandoobai who resided at Mangrole 
appointed her brother Tribhowan, the rst defendant, her 
attorney to obtain from the High Court in Bombay Letters of 
Administration to the estate of Ruttonji to enable him to raise 
money upon mortgage of four shares in the Bank of Bombay 
standing in Ruttonji’s name. Letters of Administration were 
obtained by Tribhowan accordingly and the four shares were 
transferred by him by way of mortgage to Premcorebai, the 
wife of Morarji Jootha, as security for a loan of Rs. 4000. 

Shortly before her death which occurred on the 14th of 
December 1902, Nandoobai made a gift of two shares in the 
Manockji Petit Co. standing in Rettonji’s name to her brothers 
the 1st and 2nd defendant$ and the same were duly transferred 
to their names in the book$of the Company. A little later 
she arranged for the payment of the debt secured by the Bank i 
of Bombay shares. Three of the shares were sold and the 
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proceeds’ paid to the mortgagee and the certificate for the 
remaining share was handed back to an agent of Tribhowan, 
the rst defendant, on payment of a small balance which still 
remained due. Nandoobai had given instructions to Tribhowan 
‘to get the remaining share'transferred into the name of her 
two sister’s sons for their benefit. The intended beneficiaries 
were, however, minors and although Premcorebai executed a 
transfer form in their favour on the 1st of Decembet 1902 it 
was found that the Bank would not accept it for registration 
on account of the incompetence of the,transferees. To get 
over the difficulty Nandoobai then directed that the share 
should be transferred to the names ofthe 1st and 2nd defen- 
dants on behalf of the minors. 

Accordingly the names of the rst and 2nd defendants were 
substituted as transferees and the transfer was lodged for 
registration on the 15th of December 1902. The transfer was 
then duly registered in the names of the defendants 1 and 2. 
Meanwhile Nandoobai had died on the 14th of December 1910. 
_ None of these facts are now disputed. 

The issues raised in the lower Court on the pleadings were : 

(1) Whether Ruttonji Shamji was not a JainP 

(2) Whether according to custom and usage obtaining in the Jain: Commu- 
nity Nandoobai and Monghibai, the widows of the said Ruttonji Shamji, did 
not become absolutely entitled to the whole of the property of their deceased 
husband P 

(3) Whether the said deceased Nandoobai did not make a gift of the two 
shares in Manockji Petit Spinning and Weaving Company to each of the first 
two defendants as in para. 6 of the Written Statement alleged P 

(4) Whether the said Nandoobai did not give one share in the Bank of 
Bombay to her sister Moolibai’s sons by way of gift as alleged in para. 6 of 
the Written Statement ? 

(5) Whether the plaintiffs and defendant No. 5 are the next reversioners 
of the property and effects of the said Ruttonji Shamji on the death of his 
widow Nandoobai P 

(6) Whether the gifts of the shares referred to in issues 8 and 4 are not 
valid gifts P 

(7) General Issue, 

At the first hearing issues 1 and 5 were found by consent in 
the affirmative, and the learned Judge upon. the evidence held 
on issue 2 that Nandoobai and Monghibai according to the 
custom of the Jain communit$ of Mangrole¢ and Uplata on the 
death of their husband became absolutely entitled to the 
properties left by him, on issue 3 “that Nændoobai did during 
her lifatime make a gift of one shafe in the Manockji Petit 
Mills to each of her brothers, the rst and 2nd defendants, on 
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the 4th issue that Nandoobai during her lifetime mate a gift 
of one share in the Bank of Bombay for the benefit of her 
sister’s sons and on the 6th issue that Nandoobai was entitled 
to make the gifts and that they were valid. 

Upon these findings the suit was dismissed. 

On appeal the plaintiffs’. counsel has not contested the 
validity of the gift of the Manockji Petit shares to the defend- 
ants 1 and 2, except on the ground of undueinfluence, a ground 
of objection which we declined to allow as it was not raised 
in the lower Court. The plaintiffs’ counsel then confined him- 
self to the question of the validity of the disposition of the 
share in the Bank of Bombay in favour of the nephews of Nan- 
doobai, The issues relating to this share were tried in the 
lower Court without bringing the beneficiaries on the record 
upon the assumption, we presume, that the defendants 1 and 
2 held in trust for them. That position was, however, aban- 
doned in argument before us for it was contended that there 
was an invalid trust as well as an imperfect gift. Under these 
circumstances if we had any doubt as to the propriety of affirm- 
ing the decision of the lower Courtit might be necessary to add 
the nephews of Nandoobai as parties and to remand the case 
for retrial as to their interest in the share in the Bank of 
Bombay. We are of opinion, however, that the plaintiffs’ .con- 
tention must fail. The evidence recorded fully establishes the 
custom whereby the widows of Ruttonji became absolutely 
entitled to his property and we have nothing to add to 
the judgment of lower Court upon this question. If the 
widows were absolutely entitled it is difficult to see how the 
plaintiffs can claim the property left by Nandoobai in preference 
to her brothers, but a complication is introduced by the finding 
by consent on the sth issue to the effect that the plaintiffs and 
defendant 5 are the next reversioners of the property and 
effects of Ruttonji on the death of Nandoobai. 

The evidence recorded establishes the testamentary power 
of the widow but does not deal specifically with the question 
whether failing a disposition by the widow of the property of 
the deceased husband either inter vivos or by will, it will go to 
the heirs of the widow or the heirs of the husband. 

Assuming for the, purpose of argument that the plaintiffs 
have a reversionary interest in preference to the ist and znd 
defendants, it can ogly bè im property left undisposed of by 
the widow and we are of, opinion that Nandoobai effectually’ 
disposed of her interest in the share in the Bank of Bombay. 
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Nandoobai had an equitable interest in the share although 
the legat holder was the registered proprietor Premcorebai. 
The morigage having been discharged Premcorebai held the 
legal title as trustee for her transferor Tribhowan and was 
, -bound to deal with it as he or his principal Nandoobai should 

direct. Premcorebai’s son, Jamnadas Morarji, the active 

member of tle mortgagee’s.family, says that on payment of the 
balance due on the security of the share, the transfer which 

Tribhowan had in his possession was signed by Premcorebai 

at Jamnadas’s request and was sent along with a letter to the 

mortgagee’s moonim Nathu Kallianji at Bombay instructing 
-him to hand over the share and the transfer to the man 
appointed by Tribhowan. Jamnadas also deposes to a conversa- 
tion with Champsey the father of the boys, from which he 
gathered that the transfer was to effectuate a gift by 

Nandoobai to her nephews. This would also be brought to 

the notice of Jamnadas and Premcorebai by the fact that on 

the transfer as originally made out the transferees were the 
nephews of Nandoobai. In further proof of the transfer by 

Nandoobai of her beneficial interest in the share of her 

nephews is the fact that Tribhowan who was managing her 

affairs transmitted her instructions to get the share transferred 
into the boys’ names to the broker Tarachand Walji and that 
according to Champsey, the boys’ father, Nandoobai told 
him that she was giving the share to his sons and also that 
the broker in Bombay had informed her that the share could 
not be transferred to the minors’ names so she said it would 
be transferred to her brothers’ names and they would hold it 
for Champsey’s sons. As the certificate as wellas the transfer 
was then in the hands or under the control of Tribhowan to 
whom her desire to benefit the minors had been communicated, 
it is difficult to see what more Nandoobai could have done to 
divest herself of her equitable interest in favour of her nephews. 

It is contended for the appellant that as Nandoobai died on 
the 14th of December, the day before the transfer to the defen- 
dants 1 and 2 was lodged for registration with the Bank and while 
the share still stood in the name of Premcorebai, no gift was 
completed and no trust was created. Reliance is placed upon 

s. 5 of the Indian Trusts Agt which provides that no trust 

in relation to moveable property is valid unless declared in 

writing signed by the author of the tyust or unless the owner- 
eship of the property is transferred to the trustee: Although 

Nandéobai and Ft pmcore pal both were living and domiciled 
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of that assignment were given to the trustees, who acknowledged the validity 
of it and soted upon it, they would thereupon, through the act of the benefi- 
cial owner, become the trustees for the volunteer, and equity would enforce 
the due performance of that trust in his favour,” 


The cases referred to in this passage are not confined to 


‘cases of written assignments by the beneficial owner, for 


example, in M’ Fadden v. Jenkyns(), a verbal message to a 
debtor desiring him to hold the debt in trust for another, when 
the trust was accepted by the debtor and communicated to 
cestui que trust was held to create. a trust binding upon the 
personal representatives of the creditor. + Here it has not been 

argued that Chapter VIII of the Transfer of Property Act is 
applicable. In some cases the fact that a settlement is intend- 
ed and is not executed is sufficient to defeat the intended 
trust as in Coningham v. Plunkett(2), but in the present case 
Nandoobai never intended to take any further step than she 
did take. f 

We, therefore, hold that the share had passed out of the 
control of Nandoobai before her death and that the tegal holder 
Premcorebai having notice and having signed a transfer on ‘the 
1st of December in favour of the minors could only convey for 
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their benefit. This she did subsequently to the trustees desired - 


by Nandoobai. 

Assuming, therefore, that any property left undisposed of by 
Nandoobai at her death would devolve on her husband’s heirs 
we hold that the share in the Bank of Bombay does not fall 
within this category. 

.- We dismiss the appeal with costs. 


Appeal dismissed. 


Attorneys for the appellants: Mulji & Khambata. 
Attorneys for the respondents: Captain & Vaidya. 





© (1) (1842) 1 Ph, 153. ts) (1848) 2 Y. & O, 245, 
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Before Sir Basil Scott, Ki., Chief Justice, and Mr, Justice: Batchelor. 
1911 THE MUNICIPAL COMMISSIONER .’. 
v. . 
roe a1. MANCHERJI PESTONJI CHOKSEY.* 


City of Bombay Municipal Aci (Bom, Act ILI of 1888), Seo, 297}—Municipal 
Commissioner—Prescribing the regular ling of a atresi—A Fresh line sub- 
stituled— Widening the stresi way—Construction of statuie—Preambie~ 
Recital—Heading. 


The Municipal Commissioner of the City of Bombay has the power, 
under the provisions of the amended s. 297 of the City of Bombay Muni- 
cipal Aot 1888, to prescribe a line on each side of a publio street, and also 
to prescribe a fresh line in substitution for any line so prescribed or for 
nny part thereof even though its effect be to widen the street. 

Essa Jacob v. Municipal, Commissioner of Bombay (1), superseded by 


Legislature, 


It is not permissible to create or imagine an ambiguity in order to 
bring in the aid of the preamble or recital or a heading, 
Powell Y, Kempton Park Racecourse Co,(2), followed, 


MANCHERJI Pestonji Choksi owned premises which were to 


the north of a road known as the Elphinstone Road, a 
where it crossed the B. B. and C. I. Railway line. 


t a point 


In 1902, it was proposed that the road should be carried over 


the railway line by means of an overbridge; 


and for the pur- 


pose it was found necessary to widen the street way on the 


northern side. 


On the 4th March 1903, the then Municipal 


Commissioner, acting under the powers vested in him under 





*0,C. J. Appeal No. 13 of 1912, 
Suit No, 2 of 1911. 

¢ The section runs thus :— 

Preservation of regular lina in 
public stresis, 

297. (1) The Commissioner may— 

(a) prescribe a line on each side of 
any public street ; 

(b) from time to time, but subject 
in each oase to his receiving the 
authority of the corporation in that 
behalf, prescribe a fresh line in 
substitution for any line so prescrib- 
ed, or for any part thereof, provided 
that such authority shall not be 
accorded— E : 

(i) unless, atleast one month before 
the meeting of the corporation ft 


which the matter is derided; ppb 


notice of -the proposal has-been given 
eta 


by the Commissioner by advertise- 
ment in local newspapers as well as 
inthe Bombay Government Gazette, 
and special notice thereof, signed by 
the Commissioner, has also been put 
up in the street or part of the street 
for which auch fresh line ig proposed 
to be prescribed, and 
(ii) until the corporation have con- 
sidered all objections to the said pro- 
posal made in writing and delivered 
at the office of the municipal secre- 
tary not less than three clear days 
before the day of such meeting, 
e (2) The line for the time being 
prescribed shall be called “the re- 
gular line of the street,” 
(1) (1900) I. L. R. 25 Bom, 110; 2 
“Bor, L. R, 8157 °° 00 70e 
(2) [1899] A. O, 185; E 
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the original s. 297 of the Bombay City Municipal Act, 1888, 
prescribed a regular line on the north side of the road in ques- 
tion, which lay at a distance of fifty feet from it, The line was 
not marked on the Municipal plans. 

In 1909, the Railway Company revised and altered the posi- 
tion and alignment of the proposed over-bridge and removed 
it thirty feet southwards of its first position. 

The line first prescribed was not known to the new Municipal 
Commissioner who on the 19th March 1909 prescribed another 
line as the regular line of the street: it was only twenty feet to 
the north of the road. He then published a notice to that effect 
on the 1st April 1909 and took possession of the strip of 
plaintiff's land twenty feet in width on the 5th July 1909. 

It then came to the knowledge of the Municipal Commis- 
sioner, that a line was once prescribed as the regular line of 
the street in 1903; and that the action already taken on the 
footing of the regular line in March 1909 was inoperative and 
invalid under the amended s. 297, . 

The Municipal Commissioner thereupon obtained the autho- 
rity of the Municipal Corporation under the provisions of 
s. 297 (1) (č) and prescribed on the 4th November 1909, a 
regular line in the same position as the line of March 1909. 
He took formal possession of the strip on the 4th December 1909. 

The plaintiff filed the suit on the 23rd December 1909, alleg- 
ing that neither of the lines prescribed by the Municipal 
Commissioner was the regular line of the street. He, therefore, 
claimed that the Municipality was bound to take up the whole 
ofhis property which was included in the line of 1903. He 
further claimed to recover possession of the property of which 
he was deprived on the 8th July 1909; or in the alternative 
to recover Rs. r000 from the Municipality for the unlawful 
occupation of his land and Rs. 200 for the damage done to it. 

The Municipality contended that they were not bound to 
take up the plaintiff’s land which was within the line of 1903 and 
that the line prescribed in November 1909 was the valid regular 
line. They deposited in the Court Rs. 250 as the amount of 
compensation which the plaintiff was entitled to for the price 
of land. 

The case was heard by RoBertson,J., wfo considered himself 
bound by the decision in Essa Jacob y. Municipal Commissioner 

of Bombay (1), and held that the Commissioner had no power 
gre 


(1) (1900) L L. RB. a5 Pom. 110. 
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0. Qq J. to uses. 297 for the purpose of acquiring land to widen °a 
1911 Street. He, therefore, granted plaintiff’s claim for possession 
~~ of the land and awarded to him Rs. 250 as damages and costs. 

Moxio1rat The Municipality appealed. 


Oomnsrs- ; 
. BIONEE Sirangman (Advocate General), with Jardine and Seialvad, 
v. for the appellant. «8 ° 
MANCHERJI 


— Tarapurvalla, with Desat, for the respondent. 


Scott C. J.—The plaintiff is the owner of a house and 
compound abutting on Elphinstone Road near the point where 
it is. intersected by two lines of Railway. In 1902 it 
was decided that an over-bridge should be built carrying the 
Elphinstone Road over the railways, On the 4th of March 1903 
the then Municipal Commissioner Mr. Harvey in order to 
provide for the changed conditions which would result from the 
building of the overbridge prescribed on the northern side of 
the Elphinstone Road a line as the regular line of the street, 
purporting to act under the power conferred by s. 297 of the 
City of Bombay Municipal Act, 1888, which ran as follows: 
t The Commissioner shall prescribe a line on each side of any 
public street within which except under the provisions of s. 310 
no portion of any building abutting on the said street shall 
after such line has been prescribed be constructed.” 

The line so prescribed was not recorded on the usual plan 
in the Municipal office and was not generally known. 

In 1909 the Railway Companies proposed alterations in the 
position of the overbridge which even then had not been 
commenced. In consequence of those proposals the then Muni- 
cipal Commissioner Mr. Sheppard prescribed a line on each side 
ofthe road. The northern line so prescribed lay to the south 
of that prescribed by Mr. Harvey. Some time later in the year 
it was discovered that Mr. Harvey had prescribed a regular 
line and accordingly steps were taken in conformity with s. 297 
as amended by Bombay Act V of 1905 to legalise the substitu- 
tion of the new line by following the procedure specified in 
s. 297 (0). When every thing was in order formal possession 
of such part of the plaintiff's compound as lay within the 
new line was taken ander s. 299.° 

That section provides that if any land not vesting in the 1 
corporation: whether open or enclosed lies within the regular, 
line of the street andis mot occupied bya building the, Court 
may take possession on behalf of theCorporation and clear the 


VOL. xtt.] THE BOMBAY LAW REPORTER. 


sdme and the land so acquired shall thenceforward be deemed 
a part of the street. The power of the Commissioner to 
prescribe a line enables him ( æ ) to prescribe a line on each 
side of any public street (4) from time to time, with the special 
* ‘authority of the corporation, to prescribe a fresh line in sub- 
stitution for.any line so prescribed or for any part thereof. 
The action of the Commissioner therefore, in taking possession 
of the plaintiffs land falls within the words of ss. 297 and 299. 
It is, however, challenged by the plaintiff on the ground that 
the plain words of s. 297 are controlled by the heading prefixed 
to the fasciculus of ss. 297 to 301. The words of the heading 
are “Preservation of regular line in public streets”. It is 
contended that although a regular line may be substituted 
from time to time for the old line, it will be vitiated by 
illegality of the motive for the substitution if that motive is 
not simply preservation of a regular line but the securing of a 
wider street. The argument is based upon a passage in the 
judgment of Sir Lawrence Jenkins in Essa Jacob vi Municipal 
Commissioner of Bombay), a case decided in 1900 on appeal 
from a decision of Mr. Justice Crowe. The sole point in the 
case was, as is apparent from the pleadings and the explicit 
statements of Mr. Justice Crowe and the Judges of the appel- 
late-Court, whether after a regular line had once been pre- 
scribed by the Commissioner it could subsequently be altered 
by the prescription of a fresh line. Mr. Justice Crowe thought 
it was open to the Commissioner if the exigencies of traffic 
so required to widen the street by setting back the prescribed 
line. This liberal construction of the Commissioner’s powers 
under the amended -s. 297 was dissented from by the appellate 
Court. Sir Lawrence Jenkins referred to the ss. 289 and 
296 which expressly conferred upon the Commissioner power 
to widen streets subject to certain restrictions and he drew 
the conclusion from those sections and the heading of the 
group of sections that the prescription of a regular line 
was the object of s. 297 and not the widening of the street and 
that, therefore, the liberal construction of the lower Court was 
not called for. “The Chief Justice then deals with the argu- 
ment that the action of the Commissioner should not be inter- 
fered with merely because itemight indireetly have a result for. 
the attainment of which other provision was made; the answer 
, of the Chief Justice was that the argument overlooked the 
admigsions, from which it logically followed that the con- 
(1){190¢) I. L. R, a5*Bom. 110. 
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O. 0. J. ditions requiring and justifying the exercise of the power 
1911 Contained in s. 297 had no existence and that the power was 
~~ simply exercised in order to attain the indirect result. 

Mowtcrra, The ratio of the judgment, therefore, is that if a line has 

Comas- already been prescribed the condition requiring and justifying 

STONER ; : : 

ð. the exercise of the power in s. 297 does not exist. Itis 

Manouzrs Certainly no authority for the proposition that if the mative 

Scou c.g, Of the prescription of the line is the desire to widen the street 

` ' the power conferred by the section cannot be exercised. 

Under the amended,section the power of the Commissioner 

to prescribe a line no longer depends on the same condition as 

before, namely, the absence of a line already prescribed. The 

substitution of a fresh regular line for a street or part of a 

street under the present s. 297 (2) will in all probability in a 

progressive city like Bombay have for its object the widening 

of the street. 

It was nevertheless argued that the heading of the group of 
clauses mast still confine the action of the Commissioner to 
cases where no line has yet been prescribed for the preservation 
of the regular line of the street. This argument loses sight of 
the warning ‘‘ that you must not create or imagine an ambi- 
guity in order to bring in the aid of the preamble or recital. 
To do so would in many cases frustrate the enactment, and 
defeat the generalintention of the Legislature’: see Powellv. 
Kempton Park Racecourse Co.. 

A reference to Bombay Act V of 1905, which amended 
s. 297, Will show that the existing heading of the clauses 
297-301 was not specifically brought before the Legislature. 
It is an illustration of the truth of the criticism of Lord 
Cairns “that the headings of these clauses are not to be 
relied upon, . .. shewing, just in the same way that an Act of 
Parliament often goes beyond the preamble, that provisions 
have been introduced in the progress of the clauses going 
somewhat beyond the short and summary definition in the 
heading ofthe clauses”. See Hammersmith, eto. Railway Co. 
v. Brand(?). 

We vary the decree of the lower Court by deleting the 
prayer for possession and decreeing that the plaintiff do pay 
the costs throughout. ” 


BATCHELOR J.—In this spit the plaintiff complained of the 
action of the Municipal Commissioner, who, purporting to act 
(1) [1899] A, O. 142, 185. neh (2) (1869) 4 E. & I, App. 171, 217, 
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under s. 299 of the City of Bombay Municipal Act, 1888, took 0. 0. J. 
possession, on behalf of the Corporation, of certain open land 494; 
belonging’ to the plaintiff. As stated in the notice served on cw 
the Plaintiff Ex. A to the plaint, this action of the Commis- Munrorrat 
_ sioner’s was based upon the ground that the land in question Comans- 
was within the regular line of the public street, as that line sa 
had been prescribed by the Commissioner under s. 297 of the ERA 
Municipal Act of 1888, as amended by the City of Bombay Batchelor J. 
Municipal (Amendment) Act, 1905. The question in contro- — 
versy between the parties is whether the Commissioner was 
competent under s. 297 to prescribe the line within which the 
land in suit falls; if he had that power, then it would follow 
under s. 299 that in the circumstances of this case he was en- 
titled to take possession of the land. I propose to limit 
myself to the consideration of this question, and, with that 
object, I pass unnoticed certain independent matters which 
were disputed before the lower Court but are not disputed 
before us. . 

The sole question in this Court is whether, under the amend- 
ed s. 297 of the Act, the Commissioner has power to prescribe 
what is called in the Act “the regular line of the street” when 
he affects to prescribe such a line for the purpose of merely 
widening an existing street. The learned trial Judge has 
answered this question in the negative, being of opinion that 
the case fell within the decision of this Court in Æssa Jacob v. 
Municipal Commissioner of Bombay). That was a decision 
of 1900, and the amendment of s. 297 was made by an Act of 
1905, but Mr. Justice Robertson came to the conclusion that, 
so far as the present question is concerned, the amendment 
of the section leaves the appellate Court’s decision unaffected. 
The real question in this appeal is whether this conclusion 
of the learned Judge’s is the right conclusion, and, to answer 
it, it is necessary to see what Essa Jacob’s case decided and 
what was effected by the subsequent amendment of the section. 

In Essa Jacob’s case the Commissioner had prescribed one 
line shortly after the passing of the Act of 1888, and Jenkins 
C. J. observes that "the only question is, whether it was open 
to the Commissioner to prescribe a different line in 1893, 
setting back the regular line qf his predecessor.” This point 
is made still clearer on reference to the pleadings, which are 
quoted in the report. The plaintiéf’s ‘case, was “that, under 
ethe provisions of s. 297 of the City, of Bombay ' Municipal 


(2) (2909)1. L. R. 25 Bo. 107, 
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0, C. 7. Act,a line can only once be'prescribed as the regular ljne of the 
1911 Street, and that it is not competent for the Municipal Commis- 
=~ sioner from time to time to alter the lines once presctibed.” 

Momrorrat The Municipal Commissioner, on the other hand, contended that 

Commts- hisactionin prescribing the later line was within his powers, he 
SIONER “having determined that it would be for the public interest to 

M ETN have the said street widened to awidth greater” than that pre- 
—— __ scribed by the earlier line. Thp question between the parties, 
BDatchelor:d: therefore, was clearly this: the Commissioner having once 
prescribed a line under s. 297, was it competent to him to 
e prescribe a different line later? The Court answered this 
question in the negative, and the leading judgment was deliver- 
ed by Jenkins C. J. It is upon the terms of this judgment that 
the respondent places his main reliance, but I think that if 
the judgment be read carefully in the light of the pleadings 
and the issue, it will be recognized that the subsequent 
amendment of the section deprives the decision of any present 

authority and is fatal to the respondent’s contention. 

The Chief Justice begins his judgment by noticing two 
separate groups of sections, those dealing with “the construc- 
tion, maintenance and improvement of public streets,” and 
those dealing with the “preservation of regular line in public 
streets.” After observing that s. 297 falls within this latter 
group, he points out that the purpose of setting back the 
regular line of the street was to widen it, not to preserve the 
regular line of that street for, he says, “that ex concessis was 
already secured by the line which in 1888 was prescribed by 
the Commissioner under s. 297.” Then follows the passage 
in which it is stated that the purpose ôf s, 297 is not to enable 
the Commissioner to widen a public street; and this-passage, as I 
understand it, is the answer to the Commissioner’s plea that he 
was empowered to. prescribe the second line by reason of his 
determination that it would be for the public good to widen 
the street beyond the limit of the earlier line. That this is 
the meaning of the passage, appears clear from the conclud- 
ing words; the purpose of the section, says Sir Lawrence 
Jenkins, is not to empower the Commissioner to widen the 
street, but is “to empower him to secure a regular line of 
street, an end already secured by the line prescribed in 1888.” 
So in the next following words, ‘in dealing with Mr. Starling’s 
argument that the Court should not interfere with the Commis- 
sioner’s action under s. 297 merely because it may indirectly 
have a result for the attfinment of which other provision iş 

( ° s 
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made, the Chief Justice says: “This argument appears tome to O. 0. J. 
overlook the admissions, for from them it logically follows 1911 
that the conditions requiring and justifying the exercising of the Ww 
power contained in s. 297 have no existence.” .This plainly Muwrotat 

- refers to the admissions that a line for the purpose of regula- Costarts- 
rity had already been prescribed, and that the object of SOSE 
prescribing the new line was, not to attain regularity, but to Manonurst 
widen the street. The judgment decides that this action was 
unauthorised, not because its motive was to widen the street,’ ater 
but because, the object aimed at by the section having already 
been secured by the first line, no second line could be prescribed, 
whatever might be the motive for the attempt to „prescribe it. 

Then comes the amendment, which isan addition to the 

section, and enacts that, with the authority of the Corporation, 
the Commissioner may “from time to time prescribea fresh 
line in substitution for any line so prescribed or for any “part 
thereof.” This, it would seem, goes to the root of the earlier 
decision, which allowed the then plaintiff's plea that “it is 
not competent to the Municipal Commissioner from time to 
time to alter the line so prescribed.” In terms, therefore, 
unless there be some concealed difficulty, the amendment 
authorises precisely what has here been done with the autho- 
tity, of the Corporation, namely, the substitution of a fresh line 
for a line already prescribed. What, then, is the difficulty 
suggested? Itis that the Legislature has not altered the. 
wording of the heading of this group of sections, “Preservation 
of regular line in public streets,” nor has it expressly said that 
the prescription of the fresh line should be valid even though 
the object of it be to widen the street. But it has said gene- 
rally that a fresh line may be prescribed from time to time, 
and this authority is not in any way limited by reference to 
the motive or the result with which it may be exercised; we 
cannot, therefore, read into the section a limitation or restric- 
tion which the Legislature has not imposed. As to the 
phraseology of the heading of the sections, it is plain that 
that cannot control the wording of s. 297. The heading 
stands on the same footing as a preamble, and may be referr- 
ed to for guidance if the meaning of the section is obscure: see 
Eastern Counties, &c. Companies v. Marriage (2) andthe judg- 
ment of Collins M. R. in Fletcher v. Birkenhead Corporation (3). 

_ But in this case there is, 1 think, ne obscurity in the section 

e itself, and, if that is so, the appeal to the Headings is beside the 

(2) (1860)9 H. L, 0. 41. , (8) [3907] 1 K. B. 205. 
ee R 148 ° ; 


#138 THE BOMBAY LAW REPORTER. fvoi. xtil. 


O. O. J. point. If fresh lines may from time to timebe prescribed, dt 
1911 is certain that, at least in the great majority of cases, the effect 
~~ ofa new line will be to increase the width of the street in 

Moxrcrean comparison with the earlier line, and a result so directly 
Comis- flowing from the amended section may be safely taken to have. 
eran been contemplated and approved by’ the Legislature. 
Manouers: For these reasons I think that the decision in Besa Jacob's 
case cannot, since the amendnfent of s. 297, be regarded as 
authoritative, and that the Municipal Commissioner was 
empowered by the amended section to take the action of 
which the plaintiff complains. I agree, therefore, that the 
appeal must be allowed. 


Batchelor J, 


Appeal allowed. 
Attorneys for the plaintiff: Crawford Brown & Co. 


Attorneys for the defendant: Ardeshir Hormasyt Dinshaw 
& Co. 
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Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Rao. 


1911 THE MUNICIPALITY OF HUBLI , 


aa 


v. 
July, 19, RALLI BROTH ERS.* 


Negligence—Ewercise of statutory powers—Damage-—Extraordinary fall of rain 
—Vis major—Municipality—Reclamation of old tank site—District Muni- 
cipal Act (Bom. Act LII of 1901), Sees. 50, 54, 


The Municipality of Hubli, a body corporate under 8. 50 of the Bombay 
District Municipalities’ Act, 1901, took steps in 1904 to provide a Munici- 
pal cotton market in Hubli. They selected for the purpose the site of a 
large and ancient tank which had largely silted up, and the southern 
boundary of which was anembankment. A smaller tank was formed in the 
south-éast corner of the area whence the water would discharge eastwards 
over the old weir which it was proposed to deepen so as to allow of the 
passage of a larger body of water. The part of the southern embank- 
ment which was not useful to the new tank was removed and utilised 
to fill in the area marked out forthe market. The plaintiffs occupied a 
Ginning Factory immediately to the south of the area of the old tank 
and adjoining the new market, and usedit for the purpose of storing 
ginned and ‘anginned cotton, cotton-seeds and cotton-bales, It was at a 





po ns ie ry 
*First Appeal No.e 194 of 1909, Judge at Dharwar in Suit No, 780 
from the decision of R. Ge Bhad- of 1907, e 
bhade, First Class Subordinate ° 
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e lower tevel than either the market or the bed of the ald tank the water A. C. J. 
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of which was prevented from flooding the factory by the southern dam. 
The r&clamation caused no trouble during the monsoons of 1905 and 
1906, On the 7th June 1907, however, there was a sudden and extra- 
ordinarily heavy fall of rain which practically overflooded the whole of 
: the Municipal area and washed away or damaged a quantity of cotton in 
the Factory. The plaintiffs'instituted an action against the Municipality 


Hosxi 
Monicr- 
PALITY 


a 


fo recover damages alleging negligence on their part in carrying out the Rati Bros. 


reclamation works. The defendants denied the plaintiffs’ allegation and 
contended that the damage complained of was due to the extraordinary 
and excessively heavy rainfall on the 7th Jane 1907, and that no pre- 
caution on their part could have averted the dymage :— 

Held, that the suit was not maintainable. The onus of proof of negli- 
gence lay on the party alleging it; and if neglect in the execution of 
their statutory powers and duties was not brought home to the Munici- 
pality, a suit against them must fail as being unsustainable in law how- 
ever great the damage the plaintiffs might have suffered from the extra- 
ordinary flooding uncontrolled by the old tank dam. 

Whitehouse v. Birmingham Canal Company (1) and Dunn v. Birmingham 
Canal Company (2), followed. 

Per Rao J.—The damage was mainly, if not wholly, attrilsutable to the 
extraordinary fall of rain, It was an occurrence in the nature ofa vis 
major for which the defendants were not responsible. 


surt to recover damages for negligence. 

Ralli Brothers sued to recover Rs. 10,145-15-6 from the 
Municipality of Hubli (defendants) on account of damages 
caused to the plaintiffs’ goods, which they had stored in certain 
factories at Hubli on the 7th June 1907, by the rush of water 
from atank under reclamation by the defendants. 

The circumstances under which the damage was caused were 
alleged to be as follows. 

The plaintiffs had stored their cotton &c., in certain ginning 
factories, which were to the south of an area of land in the 
town of Hubli. Until three years before the suit, the area in 
question formed a tank, known by the name of Gulkawa’s tank, 
which was enclosed along its southern boundary by an em- 
bankment or dam. The Municipality devised a plan of con- 
fining the tank to one corner of the area and to reclaim the 
rest of it for constructing a cotton market. In the course of 
the reclamation, the Municipality removed the dam at the 
south extremity of the tank, altering the levels of the tank-bed 
and its surroundings and diverting tite natifral and customary 
flow of water, having formed adank at the north-east corner 

* of the dam and directed a considerable flow of water into it, 
(1) (1857) 27 L. J. Ex, 23. o o(2) (1872) L. R. 8 Q. B. 42, 
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also for their own purposes. Nothing of any comsequenge 
happened during the years 1905 and 1906. On the 7th June 
1907, there was a fall of rain, the direct consequence of 
which, was that a large body of water flowed, by force of the 
defendants’ operations, into the tank newly formed and. 
into the area under reclamation, and owing to the changes 
of levels the diversion of water,-and the removal of the 
dam by the defendants witltout due provision for the 
control or disposal of water thus collected, the same flowed 
into the plaintiffs’ factories and damaged the plaintiffs’ goods 
in spite of plaintiffs’ efforts to save them. The damages sus-. 
tained were the direct result of the action of the defendants, 
by reason of their negligence and wrongful acts, and they were, 
therefore, liable to pay damages. 

The defendants contended, inter alia, that they were not 
responsible for the damages caused to the plaintiffs, because the 
rain that fellon the 7th June 1907 was extraordinary and ex- 
cessively leavy—having been 2 inches and 91 cerits within 30 
or 40 minutes. It wasa vis major and no precaution on the 
part of the defendants would have averted the damage which 
would have occurred even if the old state of things, that is, the 
height of the south dam and level of the tank-bed, had not been 
changed in the least. The allegation as to defendants’ negligence 
and wrongfulact was not true. The damages claimed were 
excessive. 

The Subordinate Judge held that the defendants’ action in 
removing the dam to the south of the old tank and altering the 
levels of the tank-bed &c., as alleged by the plaintiffs, caused 
the overflow of water into the plaintiffs’ factories; and that the 
plaintiffs had suffered damage to the extent of Rs. a 9-7. 
He passed a decree for the amount. 

The defendants appealed to the High Court. 


Weldon, with Milkanth Atmaram, for the appellants.—The 
Municipality is sought to be made liable for negligence in carry- 
ing out certain works, viz., in filling up the tank and removing 
the embankment, and diverting the flow of water. That the 
Municipality was entitled to carry out these works cannot be 
denied. Seess.50 and54 of the Bombay District Municipa- 
lities’ Act, 1901. Lhe burden of proof is on him who com- 
plains of the negligence : ,seg Pollock on the Law of Torts, p. 
443, (8th Edn.); Whitehouse v. Birmingham Canal Co. G). Neg- , 


(a) (1857) 27 L, J. Ex, 25, y 
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ligence has been variously defined. See Baron Alderson’s 
definitjoh in Blyth v. Birmingham Waterworks Company (3) 
and Pollock on Torts, p. 437: 

Do then the plaintiffs prove that there was a failure of 


.average prudence on our part? The only evidence bearing on 


this point is the following::~Ex. 63, Mapalingappa, plaintiffs’ 
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Ex. 25, the report of the Commissioner ; and Ex. 26, the map 
of the place drawn by the Commissioner. Of these the 
map (Ex. 26)does not establish it. That is obvious. There 
are two objections to the report, (1) whereas the Commissioner 
proves the map; he does not prove the report. The report 
(Ex. 25) is inadmissible for any purpose other than explain- 
ing the map which it accompanied. The opinion of the 
Commissioner contained in the report is clearly inadmissible, as 
that is a matter not referred to him: see Shitawa v. Bhimappar (3). 

Moreover the local investigation contemplated by s. 392, 
under which the commission wasissued, has reference to ques- 
tions relating to the identification of lands, their physical 
features, market value, estimate of profits: see Sangili v. 
Mookan ‘4); Iswarchandra Das v. Jugal Kishore Chuckerbutty(); 
Woodroffe’s Civil Procedure Code, p. 1058, relying upon 
Shadhoo Singh v. Ramanoograha Lall (6); Ishur Chunder Doss 
v. Joogul Kishore Chuckerbutty (1). Moreover a Court is not at 
liberty under s. 392 to delegate to a Commissioner the trial of 
any material issue which it is bound to apes see Sangili v. 
Mookan (8). 

The report is unreliable, because it is ee upon hear-say 
evidence. (The oral evidence in the case on behalf of the plain- 
tiffs was criticized and that forthe defendants was referred to). 

Our submission is that the plaintiffs have not discharged 
the onus that lay upon them. Moreover, we acted with due 
care and skill and after taking proper precautions. We are, 
therefore, not liable. No action can lie for doing that which 
the Legislature has authorized, if it is done without negligence, 
although it may occasion damage to any one: see Geddis v. 
Proprietors of Bann Reservoir (9); Ricket v. Directors etc. of 
Metropolitan Railway Co. C); Dunn v. Birmingham Canal 
Co. 0u. n z 
(2) (1856) 11 Ex. at p. 784. (7) (1870) 17 W.R. 413. 

(3) (1899) I. L. R. 24 Bom, 43,86 p. 45. (8) 6189e) I. L.R. 16 Mad.350 at p.852 
(4) (1892) I. L. R. 16 Mad. 350 at p. 352. (9; (1878) 3 App. Cas. 4boatb p. 455. 


(5) (1870)4 Ben. L. R. App, 33. (10) (1867) L. R. 2 E. &. Ir. 175. 
(6) (1868) 9 W. R. 83, . . (11) (1872) L. R. 8 Q. B. p. 42. 
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The tank had been silted up, it was no use allowing it eto 
remain as tank. We had every right to reclaim it and make a 
cotton market which was very badly needed. And in doing 
that there was no duty cast upon us by law to preserve the | 
old dam for the benefit of the owners of the adjoining land :. 
see Rylands v. Fletcher). 

Moreover we have proved by, the evidence adduced in „the 
case that the flooding was due to the extraordinary rainfall, and 
the case falls within the principle of Nichols v. Marsland(2). 


Jardine, (with Litjle & Co.), for the respondents.—It cannot 
be contended that the plaintiffs, one of the richest firms in 
Bombay, would ever institute a false suit. 

The defendants have interfered with the tank which had 
existed for a considerable time, as a result of which damage 
has resulted to the plaintiffs. It, therefore; lies on them to 
show that they exercised the care and skill of a prudent 
owner in carrying out their several works. But assuming that 
the plaintiffs had to prove negligence on the part of the 
defendants, I submit we have done so. (Refers in detail to 
the evidence.] Our case is that in consequence of the diver- 
sion of the natural stream, viz., the nalla into a channel, 
which was not sufficient in time of extraordinary flood, 
damage has resulted to the plaintiffs and therefore the defen- 
dants are liable: see Fletcher v. Smith(3), 


Weldon, in reply.—The case of Fletcher v. Smith does not 
apply. The ngllais not a natural stream. 

Cur. adv. vult. 

Scott C. J.—This is an appeal from*a decree of the First 
Class Subordinate Judge of Dharwar awarding Rs. 9,677, to 
the plaintiffs as compensation for injury done to their cotton 
by water which the defendants, in breach of their duty, allow- 
ed to escape on to the plaintiffs’ premises. 

The defendants, the Municipality of Hubli, are a*body 
corporate under the District Municipalities Act (III of 1901). 
By virtue of s. 50 of that Act property of various kinds is vest- 
ed in them to be held and applied by them as trustees subject 
to the provisions and for the purposes of the Act and includes 
all public markets, tanks and works connected with or apper- 
taining thereto, drains ang culverts, and by s. 54 it is provided 
that it shall be the dyty, of every Municipality to make 
reasonable:provision for inter alia the constructing altering, 

(1) (2868) L. R.3 H, L. 238, (3) (1877) 2 App. Cas. 78% 
(2) (1876) 2Ex.D. ° ° ai 
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ang maintaining all public markets, drains, drainage-works, A. 0. J 
culverts,*tanks, dams and the like. 1911 

In or about the year 1904, the Municipality of Hubli took =~ 
steps to provide a Municipal Cotton Market. They selected Hosur 

, for the purpose the site of a large and ancient tank known as Mowicr- 
Gulkawa’s tank which had'largely silted up. The southern "407 
boupdary of the tank was an embankment. The tank received Rarer "Bros. 
the drainage of the land to the’north of it and at the south- | 
‘ 3 Soolt C. J 

eastern corner was a weir for the discharge of surplus water. as 
The tank area occupied about two-thirds ofa quadrangular space 
of which the northern boundary was a publicroad known asthe ° 
Station Road and the western boundary, another road running ° 
trom north to south. The scheme of the Municipality was to 
drain the water coming to the culverts under the Station Road 
into a nalia on the eastern side of the quadrangular area and 
to conduct it into a small tank to be formed in the south- 
eastern corner of that area whence the water would discharge 
eastwards over the old weir which it was proposed to deepen 
so as to allow of the passage of a larger body of water. This 
scheme would leave such part of the old tank as was not 
included in the small new tank free for reclamation as a cotton 
market. 

In 1904 or 1905, the Municipality formed the smaller tank 
and utilised that part of the southern dam of the large tank 
which was not wanted to hold up the water of the small tank 
as spoil to fill in the area marked out for the market. 

The levels taken by the Commissioner as shown upon the 
map prepared by him for the purpose of the suitin the year 
1908 indicate that over the centre of the reclaimed area there 
was nowhere a difference in level of more than one foot. 

At the same time the Municipality deepened and cleaned 
out the old nalia running along the east of the area and con- 
nected it up with culverts passing under the Station Road so 
that the water draining under that road passed into the nalla 
and thence into the small tank and discharged in time of flood 
over the weir. 

This scheme of drainage and reclamation during the mon- 
goons of 1905 and 1906 caused no trouble. The monsoons 
were not particularly heavy ones and there, was no day marked 
by any sudden and extraordinary rafnfall. “In the year 1907, 
however, upon the 7th of June an exttaordinarily heavy fall of 

erain occurred at about 6 p. m. ampunting to néarly three 

incheg in less than an hour. The rgsult was that practically 
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.the whole of the Municipal area was flooded, and a° quantity 
of cotton owned by the plaintiffs was washed away or damaged. 

It appears that the plaintiffs in the year 1907 were doing 
business in the Ginning Factory of Ratanji Hormasji using it 
for the purpose of storing ginned and unginned cotton, cotton , 
seeds and cotton bales. This Ginning Factory was situated imme; - 
diately to the south of the area of the old tank ‘and adjqined 
the new Municipal Cotton Market. It was, however, at a 
very much lower level than either the market or the bad of 
the old tank, and before the tank was drained and filled in, 
its water was prevented from flooding the Factory area by 
the southern dam. 

On tke roth of June 1907 the plaintiffs’ agent wrote to’ 
the Vice-President of the Municipality informing him that 
owing to the dam of Gulkawa’s tank adjoining the Ratanji 
Hidrmasji Ginning Factory having been unwisely removed by 
the Municipality and owing to the insufficient and faulty 
drainage in reclaiming the cotton-market-extension area all 
the water on the 7th instant instead of taking its proper course 
in the tank rushed in the Ratanji Hormasji and the Alexan- 
dra Press Factory and caused serious loss amounting to Rs. 
90,000 or thereabouts. The letter claimed damages on the 
ground that the loss had occurred owing to the negligence of 
the Municipality and requested them to take immediate steps 


‘to ascertain the extent of the loss. 


In consequence of this hotice a Punch was formed which 


‘between the gth and the 2oth of June inquired into the damage 


done and estimated itat something under Rs, 3000. This 


‘presumably was done under the provisions of s. 16 5 (2) which 


provides that the Municipality may make compensation out 
of the Municipal fund to any person sustaining any damage 
by reason of the exercise -of any of the powers vested in them 
under the Act. : 

The plaintiffs were not satisfied with this award and accord- 
ingly filed this suit, in the plaint in which they charge 
defendants with negligence in the following terms:—“The 
defendants have for sometime been carrying on their work of 
reclamation of the tank. In the course of their operations 
they removed the,dam at the southern extremity of the tank 
altering the level$ of the tank-bed and its surroundings and 
diverting the natural and customary flow of. water, havin 
formed a tank at the natth-east corner of the dam and direct 
a considerable flow of water intp it also for their own pur- 
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pases. This was the situation of things on the yth June 1907, 
when there was rain in Hubli. The direct consequence was that 
a large body of water, by force of the defendants’ operations, 
flowed into the tank at the north-east corner of the dam afore- 


‘said and into the area under reclamation and owing to the 


change of levels and diversion of water and the removal of the 
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dam by the défendants without,due provision for the control or Ruy Bros. 


disposal of water thus collectéd, the same flowed into the 
aforesaid factories and there damaged the plaintiffs’ goods to 
the extent of Rs. 10, 145-15-6 at the lowest, in spite of the 


- plaintiffs’ efforts to save them. ” 


Notice of suit was duly given within six months of the date 
of the injury complained of and no exception is taken in this 


Scott C. C.J. 


appeal as to the sufficiency of the notice. In order to esta- . 


blish their allegations of negligence the plaintiffs called only 
one witness, namely, Mahalingappa,who describes himself as 
the plaintiffs’ bazar-man. He says. hiis duties are to buy and 
sell goods for plaintiffs, to take delivery ‘and prepare goods 
for sale and supervise all goods. He states that between 
Gulkawa’s tank and the factories there wasa big dam; that 
until the demolition of the dam the water from the tank- 
side never came into the factories, but that great damage was 
caused on the 7th of June to goods in the factories as the dam 
had been removed and used by the defendants to level up the 
tank-bed. He says that a small bund to the north of the tank 
shown on the Commissioner’s map was demolished by the 
defendants a few days before the rain-fall and that that bund 
had been intended to prevent the running water from the 
culverts on the north side getting into the tank and to turn it 
into the na//a on the east.. Then he says that the mouth of 
the nalla .on the east was formerly wider but that its width 
had been lessened by cuttings made by the defendants, al- 
though he admits that the nalla-bottom had been deepened 
and the bank raised. He says that formerly the ground at 
the northern end of the nalla sloped from south to north but 
that the defendants had shortly before the rains cut the bank 
and made the ground level by which reason the greater portion 
of the water did not run into the nalla but over the marked 
area into the factory ground. , 

I will first gonsider the last of these Charges. Ido not 
think any negligence is proved on the*part of the defendants, 
No question was put to any of the defendants’ witnésses upon 
the point nor is the charge made ip the plaint. Assuming 


e*p 144 o ° 
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the defendants did this work the levelling of the grouhd which 
had formerly sloped from south to north would obviously 
facilitate the flowof water from the eastern Station-Road- 
culvert into the nalla and even if the bank of the nalla 
had been cutinto in order to afford access for the purpose: 
of levelling the bed, the levels show that there was a rise of a 


_foot and half to the west of that cutting which would have 


tended to direct the flow of the’waterinto the nalla. More- 
over negligence is a relative term and I do not think defendants 
can be held guilty of it because at the moment they were 
engaged on a small improvement which left a gap in their 
system this extraordinary fall of rain came upon them: see 
the observations of Bramwell B. in Buck v. Williams). The 
alleged narrowing of the mouth of the nalla does not appear to 
me evidence of negligence in view of Mahalingappa’s state- 
ment that the bottom was deepened and the banks raised and 
Mr. Coen’s evidence that the nalla was widened and cleaned 
out. ‘ 

In view of the evidence of Mr. Coen who designed the 
drainage works I am unable to accept the statement of 
Mahalingappa that there was any small bund to the north of 
the tank. There was the water-channel 44 feet wide from the 
western culvert to the nalla on the sides of which the excavat- 
ed earth had been thrown up. Mr. Coen cannot recollect 
whether the channel had been filled up before or after the 
flood of 1907 ahd replaced by qnother channel parallel with 
the Station Road. 

It is to be observed that none of the acts of negligence 
alleged by this witness supports the case made in the 
plaint which alleges the collection of water in the small tank 
and on the old tank area and that the defendants . failed in 
controlling and disposing of it, suggesting a case similar to 
that of Rylands v. Fletcher (2). ; 

There was in fact no collection of water upon the reclaimed 
area and it appears to me that the plaintiffs’ case so far as it 
rests on the removal of the dam must be based upon some- 
thing in the nature of a servitude on the owner ofthe tank area 
to retain the dam by way of insuring his southern ‘neighbours 
against floods from,the north even after the tank site had been 
drained and filled În. Suth a servitude could only be acquired 
by prescription and there is no suggestion of the existence of 
any such right. ° ms 

(1) (1858) 27 L. J. Ex. 357. o © (2) (1868) L, R. 3 H, L. 338, 
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The proximate, cause of the injury to the plaintiffs’ land was A. 0. J. 
the extraordinary rain-fall and it is difficult to see how in the 
sae : f 1911 
general flooding ofthe town which must necessarily have po 
followed, and which is deposed to by Shankar Raoji Apte and Husu 


|» most of the defendants’ witnesses, the plaintiffs’ Factory could Mostot- 


possibly have escaped injury lying as it did at a much lower PALITE 


level not only than the tank area but also than the other p seg Doak 
surrounding land. Itis poss#ble that if the old southern dam 
had remained, extending from the western road to the point 
where the weir discharged flood water, the floods to the north 
of the dam would have been checked or even carried off ° 
without injury to the plaintiffs. It may, I think, be assumed -° 
that the officers of the Municipality thought in June 1907 that 

the work which involved the removal of part of the southern 
dam had contributed to the damage done to the plaintiffs and 

for that reason assessed the compensation payable. 

This compensation would be payable at the option of the 

Municipality to mitigate a hardship consequent on the execu- 
tion of authorized works. If the removal of the dam was not 
authorized by the provisions of the Statute under which the 
Municipality acted, or was conceived and carried out negli- 
gently and not as part of a reasonable scheme, then only 
would the plaintiffs be entitled to recover damages from the 
defendants by suit. 
_ Now in my judgment the scheme was a perfectly reason- 
able one. The Municipality for the benefit of the cotton 
merchants at Hubli were providing a market at a convenient 
spot. They were alsg providing for a drainage scheme which 
would take the place of the old primitive arrangement ofa 
large tank and the evidence afforded by its success in the 
years 1905, 1906 and 1908 is strong reason for holding that 
there was no rashness or negligence in the design. : 

The learned Judge has found that negligence was prove 
in carrying out the scheme in that the defendants’ act in 
removing the big bund before completing their drainage work 
was most unwise, thatthe drainage provided for before the 
storm was insufficient, that the reclamation works were under- 
taken and executed unsystematically and without taking the 
regular levels of adjacent sites and without an estimate of the 
quantity of water that would rum into the small tank and 
providing means for its proper discharge without flooding the 
neighbouring sites. It does not appear “to me that the evi- 
dencå of Mahalingappa, the plaintiffs’ bazar-man who had nọ 
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A. 0. J. practical experience of drainage works and whose evidenge 
1911 Was contradicted on various points by the defendants’ ,more 
=~ experienced witnesses, justifies these conclusions. The scheme 
Husu had stood the test of two monsoons, the rainfall of the 7th 

Momot- of June was far heavier than any which had occurred during . 

PALITY the recollection of any of the witnesses who were examined 
R re Bros, Upon the point and there is good evidence td show that 
—— _ the works that were in progress. on the 7th of June were all 

Soott -G 7. works calculated to improve rather than impede the drainage. 

The respondents’ counsel endeavoured to persuade us that 

* we had to deal here with the case of a natural stream diverted 

- by the operations of an unauthorized stranger into a channel 
which was not sufficient in time of extraordinary flood to 
carry off its waters without injury to the plaintiffs, in that 
case, it was said the defendants would, on the authority of 
Fletcher v. Smith), be liable if the combination of the removal 
of the dam with the extraordinary rainfall resulted in. damage 
to the neighbouring land owner. The facts above set out 
show, however, that we are not here dealing with a natural 
stream and that the defendants can appeal to statutory autho- 
rity with regard to their general scheme of operations. 

In a suit of this nature the onus of proof of negligence lies on 
the parties alleging it, see Whitehouse v. Birmingham Canal 
Company(2), and if neglect in the execution of their Statutory 
powers and duties is not brought home to the Municipality a 
suit against them must fail as being unsustainable in law 
however great the damage the plaintiffs may have suffered 
from the extraordinary flooding uncontrolled by the old tank 
dam. See Dunn v. Birmingham Canal Company (8), 

For these reasons I am of opinion that the decree appealed 
from should be reversed and the suit be dismissed with costs 
throughout. 


Rao J.—The facts of this case are as follows :—The plain- 
tiffs are owners of certain Ginning factories at Hubli. To the 
north of the factories there lies an area of land which until 
recently formed a public tank separated from the plaintiffs’ 
premises by a dam seven or eight feet high which was the 
southern boundary of the tank. Plaintiffs’ land was on a lower 
level than the bed of¢he tank. The tank was fed principally by 
the water from the nalla coming from the northside and run- 


: (1) (2877) 2 App. Cas, 781, ° (3) (1872) L. R. 8 Q. B. 42, è 
(2) (1857) 27 L. J. Ex. 25, ee ° : 
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` niag parallel to the tank. The defendant-Municipality in A. 0. J. 
whom, the tank was vested resolved to reclaim the bed of the 4944 
tank for the purpose of extending the Municipal cotton market. ~~ 
In December 1904 they removed the dam and formed a small Huszz 

.tank at the south-east corner of the dam. On yth June 1907 Monror ] 
while the reclamation works were in progress there was an un- 9 PAZITY | 
usually heavy fall of rain amounting to nearly three inches p tye Pace 
within half or three-fourths ofan hour. The rain water accu- =- 

‘mulating on the reclaimed area flowed down to the plaintiffs’ Rao J. . 
land, entered the factories, and caused considerable damage to „an. 
the goods lying in their godowns. On 23rd November 1907, the ° 
plaintiffs filed the present suit to recover from the defendants ° 
Rs. 10,145-15-6 as damages for the loss sustained. The cause 
of action alleged in the plaint was negligence on the part of 
the defendants in carrying out the reclamation works. 

The defendants contended, inter alia, that the damage to 
the plaintiffs’ goods was the result of the abnormal heavy rai 
which fell on the 7th June 1907, that no precautions on their 
part could have averted the damage eyen if the old state of 
things, viz.—the height of the southern dam and the level of 
the tank-bed—had not been changed in the least. The Sub- 
ordinate Judge who tried the suit held that the damage com- 
plained of was wholly due to the defendants’ negligence in 
carrying out the reclamation works and that, therefore, they 
were liable to make good the loss sustained by the plaintiffs. 
He, therefore, passed a decree awarding to the plaintiffs 
Rs. 9,677-9-7 as damages. ` 

Against this decree the defendants appealed to the High 
Court. j 

At the hearing of the appeal the only question that was 
argued was whether the defendant-Municipality was liable 
for the damage caused to the plaintiffs’ goods by the flood 
water on 7th June 1907. Iam of opinion that the defendants 
are fot liable. The old tank was a public tank vested in the 
local Municipality and in exercise of the powers confer 
red upon them under s. 54, clauses (g) and (i) of Bombay 
Act III of 1901 the defendant-Municipality reclaimed 
the greater part of the tank for the purpose of extend- 
ing the Municipal Cotton Market. In so doing they 
would not render themselves liable for any injury or 
damage caused to the neighbouring Jand owners, unless they. 

e acted with négligence in carrying out the reclamation works. 

The burden of proving such negligtnce lies on the plaintiffs. 
The Subordinate Judge found that the defendants’ act in remoy- 
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ing the big dam before completing the drainage works was ` 
most unwise, that the drainage provided before tke storm 
was insufficient, that the reclamation works were carried out 
unsystematically without taking the required levels of the 
adjacent sites and without estimating the quantity of water . 
that would run into the small tank and without providing 
means for its proper discharge. I am-unable to accépt this fipd- 
ing as warranted by the evidence recorded in the case. The 
only witness examined by plaintiffs who speaks to the alleged 
wrongful acts on the part of theldefendants is Mahalingappa who 
is plaintiffs’ clerk (Exhibit 63). He states that the damage 
done to the plaintiffs’ goods was due (1) to the removal of the 
big dam which formed the southern boundary of the old tank, 
(2) to the removal ofa small dam to the north of the tank 
which was intended to prevent the rain water from the 
culvert on the northside getting into the tank, (3) to the 
width of the nalla being lessened by the earth cutting made on 
its sides ang (4th) to the removal of the slope at the mouth of 
the nalla, with the result that the greater portion of the rain 
water did not run into the nalla but found its way along the 
course shown by the Commissioner on the map Exhibit 26. 
There is no dispute that the big dam was removed at the end 
of 1904, but no damage was done to the plaintiffs’ property in 
the rainy seasons of 1905 or 1906. Those were years of nor- 
mal rainfall, and if no damage was done during those years it 
is clear that the damage caused by the flood of 1907 was not 
attributable to the removal of the big dam. As to the small 
dam to the north of the tank, Mahalingapppa is contradicted 
by Mr. Coen (Exhibit 120) who was the Chairman of the Hubli 
Municipality in 1904-05. He says that after the removal of 
the big dam a temporary channel was made by the defendants 
about four-and-a-half feet wide and two-and-a-half feet deep 
for the purpose of diverting the small quantity of water 
coming from the culvert in the north; that water had no 
bearing on the flooding of the mills; that the soil was 
removed and put on either side of the channel but no 
dam was made. It is clear, therefore, from Mr. Coen’s 
evidence that there was no dam in existence to the north 
of the old tank and none was removed. As to the width of 
the nalla being lessehed, Mahalinfappa is again contradicted 
by Mr. Coen who says that the channel leading ‘to the tank 
instead of being lessened was widened and cleane out. The 
Secretary to the Municip&lity (Exhibit 107) says that, the 
Municipality not only cheated but also deepened the nalga 
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coming from the Station Road, and this is admitted by Maha- 
lingappa, Lastly with respect to the removal of the slope at 
the mouth of the nalla, neither the Secretary nor the Chair- 
man of the Municipality have been cross-examined on this 
‘point. Mahalingappa’s evidence standing by itself and uncor- 
roborated by any other evidence on the plaintiffs’ side is not 
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1911 


—— 
Husu 
Montci- 
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entitled to any weight, dnd cannot be accepted as proving Rani Bros. 


negligence on the part ‘of the defendant-Municipality. Nor 
can any reliance be placed on the Commissioner’s report (Ex- 
hibit 25) as to the condition of the reclaimed land on or before 
7th June 1907, asit is based not on his personal know- 
ledge but on an information given to him about eighteen 
months after the date of the occurrence by Mahalingappa and 
others. On the other hand there is the evidence of both the 
Chairman and the Secretary of the Municipality, which shows 
what precautionary measures had been taken by the Municipa- 
lity for the drainage ofthe area under reclamation. Mr, Coen says 
as follows: “The dam of the Galkawa Tank was removed at the 
end of 1904. To prevent a rush of water we widened the 
waste weir nearly to its uttermost width and lowered the 
same, by two feet to two and ahalf feet. Also the channel lead- 
ing to the tank was widened and cleaned out and the outlet 
channel beyond the waste weir was cleaned and widened. A 
small tank was made at the south-east corner of the original 
tank and made five feet deeper than the original bed of the tank. 
The sides of the tank were raiged by about two feet to two and 
a half feet to let the water pass on more quickly. After the 
demolition of the old tank these works were done. The waste 
weir work was done simultaneously with the demolition of the 
tank Bandh and the deepening of the smaller tank was done 
one or two months after. The cleaning, &c., of the oullet 
channel was done along with the waste weir work.” Mr. Coen 
is corroborated by the Secretary of the Municipality (Exhibit 
107). This evidence is in my opinion entitled to considerable 
weight. Itshows the precautions taken by the Municipality 
for the proper drainage of the reclaimed area. In the rainy 
seasons of 1904, 1905 and 1908 nothing occurred to show that 
these precautions were insufficient. Iam therefore satisfied 
that the Municipality acted with due cgre and caution in 
carrying out the reclamation works for the Burpose of extend. 
ing the Municipal Cotton Market. *The real cause of the 
edamage done to plaintiffs’ goods appears to me that owing to 
the urtusually heavy fall of rain on zthe June 1 907 water from 
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all sides entered into the plaintiffs’ land, which was orf.a mueh 
lower level than the adjoining lands on the north and the west, 
and damaged their goods. Witness Exhibit 120 the Chairman 
of the Municipality says that he had been in Hubli over 
twenty years, that this was the most unusual downpour, and- 
that even ifthe dam had not been demolished the same flood- 
ing would have been caused by the downpour, that the total rain- 
fall on yth July 1907 came to 2° inches’ and 91 cents in 40 to 
45 minutes, and that he had not known during the last twenty 
years of rain falling more than 1 inch in the course of an hour. 
This evidence, corroborated as it is by other evidence in the 
case, clearly shows that the damagein the present suit was 
mainly, if not wholly, attributable to this extraordinary fall of 
rain. It wasan occurrence in the nature of a vis major, for 
which the defendants are not responsible. The present case 
falls’within the principle laid down in Nichols v. Marsland (2). 

Independently of this circumstance, I would hold that the 
defendant-Municipality, in exercising the powers conferred 
upon- them by Statute for the purpose of reclaiming the tank, 
acted with ordinary care and skill and after taking proper 
precautions for the drainage of the area under reclamation. 
They are therefore not liable. In Geddis v. Proprietors of 
Bann Reservoir (2) Lord Blackburn says: “It is now thoroughly 
well established that no action will lie for doing that which 
the legislature has authorised, if it be done without negligence, 
although it does occasion damage to anyone.” So too in 
Ricket v. Directors, &c., of Metropolitan Railway Co.,(8) it is 
laid down “Where an act is done by a cqmpany in excess of its 
powers, or ina-wanton and careless use of them, theres an injury 
(for which an action lies). But things done bya company in 
the due execution of its powers are lawful, being. duly autho- 
rized, and no action lies.” 

Ifthe defendants had been private individuals and, had 
undertaken or carried out the reclamation worksin the exercise 
of their right of ownership, Ido not think they would have 
been liable for the damage done to the plaintiffs’ goods by the 
flood of 1907. Being owners of the land they were entitled 
to use it for every lawful purpose. They had a right to reclaim 
it, and make the best possible use of it they could, and in so 
doing there was no’duty cast upon them by law.to preserve 
the old dam for the penefit ôf the owners of the adjoining land 


(4) (1876) 2 Ex. D.3 (3) (1867) L, R. 2 H, L. 178, 2025 
(2). (1878) 9 App, Cas, 480p 455, od e 
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which wis situated on a lower level. They were under no 
legal obligation to prevent the flow of the surface water from 
their land to the plaintiffs’ property either by percolation or 
gravitation. In Rylands v. Fletcher (1), Lord Cairns observes: 
"If in what I may term, the natural user of that land, 
there had been any acctmulation of water, either on the 
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1911 
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surface or under ground, amd if, by the operation of the laws Rani Bios: 


of nature, that accumulation’of water had passed off into 
the close occupied by the plaintiff, the plaintiff could not have 
complained that that result had taken place. If he had desired 
to guard himself againstit, it would have lain upon him to 
have done so, by leaving, or by interposing, some barrier bet- 
. ween his close and the close of the defendants in order to 
have prevented that operation of the laws of nature.” These 
observations apply to the present case. 

On these grounds I would reverse the decree and dismiss 
the plaintiffs’ suit with costs. 


Decree reversed. 





Before Sir Basil Scott, Kt., Chief Justice; and Mr, Justice Batchelor. 


: SHEODAS DAULATRAM MARWADI 
v. 


NARAYAN ASAJI.* 


Limitation Act (1X of 1908), Seo. 31°-Special period expiring on Sunday— 
Suit instituted on pioner following is not in eh Lam faon EA 
of time. 


The grace period of limitation provided for by s. 31 of the Limitation 
Act, 1908, having expired on a Sunday, a suit of the nature mentioned 
therein, which is instituted on the following Monday, is not instituted 
within the time allowed. 


SHEODAS brought a suit to recover Rs. 198 by sdle of the 
mortgaged property. The mortgage in question was dated 
the 11th June 1892; and the money due under it bécame due 
on the 11th March 1893. 

The last date on which the suit could be instituted, under 
Art. 132 of the Limitation Act, was theerrth March rgos. 
Inthe new Limitation Act of 1908): a special provision was 





e (2) (2868) L. R. $ H. L. 338. Subordniate Judge at. Sheogaon in 
* + Givil, Reference No. 4 of 1911 Abmenagar District. 
made by B. P.Badami, Second Class a 
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made by s. 31 which gave a special period of two years frem 
the date the Act was enacted, within which all suits, there 
described were to be instituted. The last day of this period 
was the 7th August 1910, which was a Sunday. 


The Courts having been closed on the 7th, this suit was- 


instituted on the following Monday, that is, on the 8th August 
tg1o. A question then arose whether the institution ofthe 
suit on the 8th August 1910 wa$a sufficient compliance with 
the provisions of s. 31 of the Limitation Act, 1908. 

The Subordinate Judge having felt a doubt on the question, 
referred the following question to the High Court for opinion. 


Whether a suit for which provision is made under s. 31 of the present Limi- 
tation Act if instituted on the 8th August 1910 (the 7th August being Sunday) 
can be taken to have been instituted within a period of two years from the 
date of the passing of the Act, 


His own opinion was that the suit was not barred, on the 
following grounds :— 


7th of -August 1910, however, fellon a Sunday and the Court was closed 

on that account. 
- The present suit was, therefore, instituted on 8th August1910, i.e., the day 
the Court reopened. It has bebn urged on plnintiff’s behalf that he could 
legally do so under section 4 of the Limitation Act, or section 10 of the General: 
Clauses Act, Section 4 of the Limitation Act applies in cases where the 
period of Limitation prescribed for any suit expires on a day when the Court 
is closed. Under the recent ruling of our High Court referred to above 
therefore it oannot be made applicable to suits wherein the prescribed 
limitation period has expired before the’7th of August, but whioh are allowed 
to be instituted by a grant of two years period of grace. As regards section 
10 of the General Clauses Act it is not applic#ble to any act or proceeding 
to which the Limitation Act applies. There is a special prov iso added to it. 
It is this: “Provided that nothing in this section shall apply to any aot or 
proceeding to which the Indian Limitation Act, 1877, applies.” This proviso 
should now be read as referring to the present Limitation Act, under s, 8 
of the General Clauses Act, The present suit is u proceeding to which the 
Limitation Act applies. So plaintiff cannot be allowed recourse to section 
10 of the General Clauses Act. I could not find any other express provision 
in plaintiff’s favour. 

However, I' have been able to find out some decided cages of the Calcutta 
and Madras High Courts, the principle wherein laid down might apply to the 
present case. Shooshee Bhusan v. Gobind Chunder (I. L. R. 18 Cal. 281) is 
a decision under Bengal Tenancy Act (VI of 1885). Itstates: “ Where a 
tenure is sold for arrears of rant undér the Bengal Tenancy Act, 1885, the 
judgment-debtor, under seotion Hk of the Act, may apply to have the sale 
set aside on his depositing in Court for payment to the @ecree-holder the 


amount recoverable under thetdecree with costs and for payment to the pur- d 


chaser a sum equal to 5 p..c. qf the purchgse money ; and if the Court be 
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clofed on or before the last day of the period limited, the judgment-debtor A. Q. J. 
may pay the said sum into Court on the first day the Court reopens, not- 
withstanding the absence of express provision to the effect. Their 1911 
Lordships in that case quoting two English cases—Mayer v. Harding (L. R. 2 masa 
Q.B. 410) and Waterton v. Baker (L. R. 3 Q. B. 173)—say at page 238 that 
“ The broad principle there laid down is that although the parties themselves 
cannot extend the time for doing an actin Court, yet if the delay is caused 
not BY an act of their own but by some fot ofthe Court itself—such as the fact 
of the Court being closed they are entitled to do the act on the first opening 
day. This then is the general principle; and it has been followed in this ‘ 
Court (quoting I. L. R. 5 Oal. p. 906)’. Inthe same Calcutta Volume at p. 631 
we find on the same point the case of Peary Mohan Aich v, Anand Charan 
Byswas, with reference to twelve years period provided for execution of a 
decree under section 280 of the Civil Procedure Code of 1882, There the 
same principle is laid down in clear terms. It is stated that “ where parties 
are prevented from doing a thing in Court ina partioular day not by any 
act of their own, but by the act of the Courtitself,.they are entitled to do it 
atthe first subsequent opportunity”. The same principle is followed in'I, L 
R. 21 Mad 385 and I. L.R. 22 Mad, 179, 

I could not find out any Bombay ruling on the point. The {falcutia and 
Madras authorities are not directly applicable though the principle laid down 
therein might be applied. 


SHEODAS 


NARAYAN ° 


The reference was heard. 


K..H. Kelkar for the plaintiff. 
P. D. Bhide, for the defendant. 


ScorTT C. J.—We have already held in Dayaram v. Lax- 
man (1) that the two years’ timé specified in s. 31 of the Limita- 
tion Act of 1908 is not the period of limitation ‘prescribed’. We 
are now asked whether a suit for which provision is made in 
s. 31(1), ifinstituted on a Monday, one day after the period of 
two years from the date of the passing of the Act has expired, 
can be taken to have been instituted within the period of 
two years. 

The learned Subordinate Judge, who made the reference, 
thinks the suit must be taken to be within time, relying upon 
Sambasiva Chari v. Ramasami Reddi(2) and Shooshes Bhusan 
v. Gobind Chunder Roy (3). In the last mentioned case it was 
held that where thirty days were allowed for making a deposit 
in Court under s. 174 of the Bengal Tenancy Act 1885, the 
deposit might be made within thirty-one days: if the-thirtieth day 
voll ona Sunday. The learned Judges deduced from the cases of 








aaa) 13 Bom. L, R, 284. (8) (1890) I. L. R, 8 Cal, as, 
(2) (1898) L L, R. 22 Mad, 179, o ee 
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A. O. J, Mayer v. Harding (1) and Waterton v. Baker(2), the broad 
191, Principle that although the parties themselves cannof extend 
=~ the time for doing an act in Court, yet, if the delay is caused 

Saxopas not by any act of their own but by some act of the Court 
D. itself—such as the fact of the Court being closed—they are-. 

„NARAYAN entitled to do the act on the first opening day. We are un- 
Scott C. J. able to find any such general prigcipie laid down in those cases. 
“~~ In Mayer v. Harding the apptllant having applied to the 
. Justices to state a case under 20 & 21 Vict. c. 43, (which provides 
that the party shall within three days after receiving such 
case transmit the same to the proper Court), received the case 
from the Justices on Good Friday and transmitted it to the 
proper Court on the following Wednesday, and it was held 
that as the offices of the Court were closed from Good Friday 
till Wednesday, the appellant had sufficiently complied with 
the requirements ofthe section. Mellor J. in delivering the 
judgment of the Court said: i 


“ Where a Statute requires a thing to be done within three days, or siz months, 
or within any particular period, the time may no doubt be circumscribed by the 
faot of its being impossible to comply with the Statute on the last day of the 
period so fixed, But this is not the present cage, Hore it was impossible for the 
appellant to lodge his case within three days after he received it, As regards 
the conduct of the parties themselves, it is a condition precedent. But this 
term is sometimes used rather loosely, I think it cannot be considered atriotly 
a condition precedent where it is impossible of performance in consequence 
of the offices of the Court being closed, and there being no one to receive the 
cage. ” è 


The opening passage in Mellor J.’s judgment refers to the 
well-established rule of construction in England that Sunday 
is not a dies non in computing time in accordance with an Act 
of Parliament, In Ex parte Simphin (4) it was said: “ Wherean 
Act ofParliament gives a given number of days for doing’a particu- 
lar act, and says nothing about Sunday, the days mentioned are 
to be taken asconsecutive days including Sunday.” The’same 
rule was applied in Rowderry v. Morgan(4) and Peacock v.. The 
Queen(S) and Wynne v. Ronaldson (6): in this last mentioned 
case Crompton J. followed Peacock v. The Queen(7) saying, 
“we have always held that where Sunday is the last day, 
Monday is too tate for renewing a writ.” The case of Wa- 
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tenton v.” Baker (1), cited in Shooshee Bhusan Rudro v. Gobind A. O.J. 
Chundet Roy (2), was one in which the neglect of the appel- 
lant’s adversary created an impossibility against which the 


appellant was relieved. 


None of the other cases in 5 Calcutta or 18 Calcutta were 
cases of delay caused merely by the last day of a period falling 


on a Sunday. g 


We think that as the Special’Statutory provisions, s. 10 of the 
General Clauses Act ands. 4 of the Limitation Act, do not 
apply to the case, we must decline to sanction the non-observ- 


ance of the provisions of s. 31 (1) on the ground that the last ` 


day of the two years’ period fell on a Sunday. It is not a case 
of hardship. It wasa simple matter of calculation to realise 
that the suit in order to get the advantage of the saving provi- 
sions ins. 31 must at latest be instituted on the Saturday 
preceding the last Sunday. For these reasons we answer" the 


question in the negative. 





Before Sir N. G. Chandavarkar, Ki., and Mr. Justice Heaton, 
MAHADEV RAMCHANDRA PATKAR 


v. 
MAHADAJI MORESHVAR PENDULKAR.* 


Khoti Settlement Act (Bom. Act I of 1880), See. 9t—Occupancy tenant’ righi— 
Sale of ~Execution of decree—Consent of Khot. 
i ° 


Under s8. 9 of the Khoti Settlement Act, 1880, the occupancy tenant's 
right cannot be sold, either at a private sale ora sale in execution ofa 
decree. To this bar there are two exceptions: first, where the right of 
transfer is created by custom under the conditions specified in the seo- 
tion: and, secondly, where the Khot has in granting lease conferred upon 
the lessee the right of occupancy at the time of creating the tenancy. 





(1) (1868) L. R. 8 Q. B. 178. 
ao) I. L. R. 18 Cal. 281. 

*Şocond appeal No. 80 of 1910, 
from tho decision of M. P. 
Khareghat, District Judge of Ratna- 
giri, in Appeal No. 347 of 1908, vary- 
ing the decree passed by G@ 8. 
Coimbatore, Subordinate Judge at 
Rajapur, in Civil Suit No. 152 oF 
1907. 

+ Section 9 of the Khoti Bettle- 
ment Act, runs às follows:— 

“Occupanoy-tenant’s rights shall 
be heritable, but shall npt be othor- 


wise transferable, unless in any case 
the tenant proves that such right of 
transfer hasbeen exerdised in res- 
pect of the land in his occupancy, in- 
dependently of the consent of the 
Khot, at some time within the 
period ofthirty yeara next previous 
to the commencement of the 
revenue yer 1865-66, or, unless in the 
case of an oecupancy-right conferred 
hy the Khot under s. 11, the Khot 
grants suck right of transfer of the 
same, 
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A. 0. J, Hence, where after the occupancy has been created the Khot consents 
to the transfer of his rights by tho tenant, such congent hag ‘na place 
ie whatever in s.9 of the Khoti Settlement Act, 1880, 


Mamavxv Sur for a declaration that Mahadaji Moreshwar ( plaintiff 
Rie as No. 1 ) was the owner of the suit lands and for possession, or, ` 
` — in the alternative, that plaintiffs 2 to 4 might be given posses- 
sion of the land. s g 
Plaintiffs 2 to 4 were the occupancy tenants of the lands 
` under the Khoti Act (I of) 1880. 
. Plaintiff No. 1 clatmed as owner, having purchased the 
* lands from one Borewankar, who had purchased the right, 
title and interest of plaintiffs 2 to 4 in them at a Court-sale 
in execution of a decree against plaintiffs 2 to 4, 

The contesting defendant was defendant No. r, who had 
himself purchased the right, title and interest of plaintiffs 2 to 
4in the lands at another Court-sale in execution of another 
decree against plaintiffs 2-4. 

The point of law arising in the case was the construction of 
s. 9 of the Khoti Act. 

The District Judge considered that this section rendered 
occupancy rights non-transferable after the date of the Act, 
whether with the consent of the khot or not. Other matters 
influenced his decision, but are not referred to here as the case 
is only reported on the point to the construction of the Khoti 
Act. On this point he observed as follows :— 


“ It seems to me that defendants’ purchase was null and void being contrary 
to the provisions of s,9 of the Khoti Aci (P. J, of 1898, page 378), and 
hence the plaintiffs must be reatored to possession. The Khoti Settlement 
Officer has decided that the occupancy tenants in this village have no right to 
alienate (exhibit 47, extract from the Botkhat). He has added the words 
“without consent of the khot,” and hence it has been argued that da defend- 
ant 1’ father is the principal khot and has given his consent to the alienation 
both in his deposition in this case (exhibit 90) and before the Mamladdar, 
exhibit 87, on° 13th December 1907, the sale to defendant is valid, 1 cannot 
agree to this. The wordsin the 8, 0.’s order “ without the consent of the 
khot” must be regarded as a surplusage having regard to the interpretation 
put upon a. 9 of the Khoti Act by the High Court in various cases 
beginning with that quoted aboutin the P, J. of 1898. According to that 
Ruling the section is to be interpreted for the advantage both of the tenant 
and the khot, so that the eonsent of the latter alone cannot validate a sale 
although it is possible that if botů consented they might both be estopped 
from disputing it (see 5 Bom. L. E., 652 and L L. R., 30 Bop., 290, remark 
in the 6th paragraph at page 295), The 8. O.’s duty under s. 9 was to 
determine whether the rights were transferable or not, according to the test 


jid down in that section ; he Mad fio authority’ to state whether they were 
on e ` . ee 
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coaditionally transferable. Tho very nature of his order shows that he must 
have fourtd that transfers were previously made only with the consent of the 
khot; under the circumstances the section clearly makes the rights non- 
transferable after the Act; his order is contrary to the provisions of the 
section although probably he thought that the section would permit such 
` transfers with the consent of the khot even after the Act. In this case there 
are also other difficulties. The consent of defendant 1’s father Ramchandra 
has not been given till more than two years after the transfer, the consent 
before the Mamlatdar even having been given some months after the 
institution of this suit, Besides Ramchandra admits that he has three brothers 
who have all a right to the khoti and only one of them Gopal has given his 
consent before the Mamlatdar (exhibit 83), The consent of only some of the 
khoti sharers cannot validate the sale,” 


The defendant appealed to the High Court. 


Chamier, with K. N. Koyayee, for the appellant.—The effect 
ofs.gis not to impose an absolute prohibition against 
transfers of occupancy rights. Such transfers are permissible 
when made with the consent of the Khot. Section 9 purports 
to deal only with the cases in which occupancy tenants can 
transfer their rights independently of the Khot, and in spite of 
him. Those casesare (1) where a custom to transfer had been 
proved and (2) where the right is created. The Khoti Act is 
a revenue and settlement Act and does not purport to define 
the substantive rights of Khot and tenant. Section 9 is merely 
protective of the Khot, but the protection can be waived by 
any Khot who is willing that a transfer of the occupancy right 
should be made. In Dattatraga v. Nilu (1), no consent was 
given and so the point was not decided: in Jayram Bapu 
Chawan v. Narayana Ambaji Chavan (2), the occupancy tenant 
was held to be estopped, which showed that the prohibition 
was not regarded as absolute in that case; and in Purushottam 
Vaman ¥. Kashidas Jeychandshet (8), the transfer was held in- 
valid as against the Khot, who had not consented. 


S. S. Patkar, for the respondents.—The occupancy right is 
not transferable even with the consent of the Khot. Section 
g is for the benefit of the occupancy tenant as much as of the 
Khot. Here no right of transfer by custom is proved. Nor 
ig it shown that such a right was granted by the Khot when 
the rights of occupancy tenancy were conferred. Subsequent 
consent is not provided for in s. 9. , i 
a A 





S os 

* (a) (1898) P.J. 378. (3) (189%) L L. B.17 Bom, 677, 
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A. C. J. CHANDAVARKAR J.—The appellant relies upon a purchase 
1911 atan execution’ sale of the rights of occupancy in a Khoti 
—~ ‘village. The lower appellate Court has held that the purchase 

Maxapry: is inoperative and conferred no rights upon the appellant, 

v. because it did not satisfy the conditions required by the pro- - 

Manava! visions of s. 9 of the Khoti Settlement Act (I of 1880). 

The argument in the Court below’appears to have been this: | 
the appellant relied upon the fact that the Khot had given 
his consent to the purchase ; and in proof of it he relied upon 
a Botkhat, in which there was an entry made by the Khoti 
Settlement Officer to the effect that the tenant’s right was not 
transferable “ without the consent of the Khot”. The learned 
District Judge is of opinion that this entry, as to the consent 
of the Khot, is a mere surplusage, and cannot affect the rights 
of the parties. Under s. 9 the rights of occupancy tenants 
shall not be transferable. The words are wide enough to 
point to the intention of the Legislature that an occupancy 
tenant’s right cannot be sold. That applies both to a private 
sale and a sale in execution of a decree: Dattatraya Ram- 
chandra Patkar v: Nilu Bachaji Apradh (1), But there are two 
exceptions created to this bar, first, where the right of transfer is 
created by custom under the conditions specified in s. 93 and, 
secondly, where the Khot hasin granting a lease conferred 
upon the lessee the right of occupancy at the time of creating 
the tenancy. 

Now, in the present case neither of these was alleged. What 
was relied upon was merely that after the occupancy right 
had been created the Khot consented te the transfer of his 
tights by the tenant. But such consent has no place whatever 
in s. 9 ;and therefore, the learned District Judge was right in 
holding that the defendant’s purchase must be treated as 

. illegal and void. This view is in accordance with two decisions 
of this Court, one of a Division Bench consisting of Batchelor 
and Davar JJ. in Vasudev Ganesh Thakur v. Laxman Balaji 
Paiil(2), andthe other in Govind Krishnaji Tirvadekar v. 
Balaji Balaram Gavayi(s). 

It was urged, however, by the learned counsel for the appel- 
lant that the point itself as to the invalidity of the defendant’s 
purchase was raised for the first time in appeal, and that the 
lower appellate Court ought not to have dealt with it without 

(1) (1898) P. ef. 378. ° (3) Unreported 8. A. No. 254 of e 


(2) Unreported 8. A. No. 471 JE 1909, 1906, clecided on the 13th Auguat 
decided on 8th Maroh 1910. |, 1908. o 
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giving the appellant an opportunity to meet it; But assuming A. O. J. 
that the point had not been raised in the Court of first instance, 


; 1911 
it was a point which the Court was bound to notice suo motu, ed 
because the moment the defendant relied for his title upon his Manapry 
. ‘purchase of the occupancy rights, the question arose whether v. 


_ the right was valid according to law. The defendant could MAHADAJI. 
not.merely tely upon the fagt of his ‘purchase ; ; he had also Chandavar- 
to show that under the Khoti Act it was a purchase recognized "4" J. 

as valid. 


For these reasons the decree must be confirmed with costs. 


Decree confirmed. . 


Before Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Batchelor, 


DATTATRAYA VISHNU DHAMANKAR g 


1911 
U. 
VISHNU NARAYAN DHAMANKAR.** ree 


Hindu Law—Debts—Father’s debis—Son’s liability—Sutt for partition— Decree 
for father’s personal debt not illegal or immoral— Decree to be enforced by 
sale in execution of the entire family estate during father’s life-time— 
Debt antecedent io the institution of the suit, 


A son brought a suit against his father and the father’s creditors for 
partition of his half share in certain ancestral properties and for a de- 
claration that the incumbrances by way of mortgage created by his father 
were not binding on him and agaist his share, About the time the par- 
tition suit was filed, the father's creditors also filed suits to enforce their 
mortgages. ` ° 

Held, that a decree for a personal debt of the father not illegal or im- 
moral might be enforced by sale in execution in his life-time of the entire 
family estate, 


SUIT for partition. 

Dattatraya (the plaintiff) sued to recover by partition a 
moiety in the joint family property in the hands of his father 
Vishnu (defendant No. 1) and for a declaration that the incum- 

brances on it created by the latter were not binding on him 
` (the plaintiff.) 

The incumbrances in question were as follows: The village 
of Rahatad and other portion$ of the fantjly property were 
mortgaged by Vishnu on the gth Octoper 1898 for Rs. 12,000 

with the Rodés (defendants Nos. 2- 6. A The property was also 


* Firgt Appeal No. 125 of 1906, das, First Class Subordinate Judge 
from the decision of Guiapdas Lal- of Bhana, in Suit No, 8 of 1904. 
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mortgaged with the Risbuds (represented by defendant No. 7) 
under two mortgage deeds: the first one being for Rs. 5000 and 
dated the 2oth June 1889; and the second dated the atst June. 
1896, being for Rs. 4712. 

The plaintiff filed this suit on the 6th January 1904. Before}. 
that date, however, the Rodes had filed a suit (No. 231 of 1903) | 
on the 25th November 1903, against the plaintiff and .defend-. 
ant No. 1, to enforce their mortgage. The Risbuds also filed 
two suits (Nos. 212 and 214 of 1904) on the 26th and the 27th 
August 1904 respectively, on their two mortgages. 

The three suits were tried together, the evidence recorded 
in one being by agreement taken as evidence in the other two. 

The plaintiff alleged that at the time when Narayan (grand- 
father of plaintiff and father of defendant No. 1) died, the 
family property was unincumbered; that his father was addict- ` 
ed tò vicious habits, profligate and extravagant; and that all the | 
loans with which the properties were incumbered were borrow- | 
ed and spent by him in profligacy and vice. 

The Subordinate Judge held that the plaintiff did not prove 
that his father-had, by contracting debts for immoral pur. . 
poses, created charges on the properties in dispute; and that, 
therefore, the plaintiff’s share in the properties should be sub- . 
ject to the mortgage incumbrances of the defendants. In ‘the | 
course of his judgment, the learned Judge observed as follows :— 


Thus it is a settled law that the whole of the ancestral property in the 
hands of a Hindu father in a joint famil? is liable for his debts and that his 
sons are not competent to set up their rights against his creditors unless they 
prove that a particular debi or a particular portion of the debts was borrow- | 
ed for immoral or illegal purposes, 

It follows, therefore, that the debts were contracted by him while he wag 
the real and actual manager of the estate and the family and yet the case of 
the plaintiff is that not s single farthing out of a very large amount of Bs, | 
80,000 (thirty thousand) in round figures to which it has swollen in was 
required or used for the family purpose, Such a sweeping allegation is in 
itself improbable if not absurd and impossible of proof, 

The most important circumstance that has proved fatal to the plaintiff's 
case is the suppression of books of account of the family, 

As the onus of proving that each particular debt was contracted for im- 
moral purpose or that there was some connection between a particular loan 
and the immoral conduct of Vishnu lay on the plaintiff, it waa the more in- 
cumbent on him to produe the acgounts and show in them that a certain sum 
was spent by his father on and for the purpose of his kept woman Jivi. 

There is, no doubt, ampje proof on tho record for me to fint that Jivi was 
a public woman and was in the k@eping of Vishnu for about 17 to 18 ears ; 
that her sister Baji was also an infgmous woman and dias lived with her for 
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ahput 6 to7 years past and that during the whole period of intimacy between 

Vishnu and her, he has maintained her household at his expense which at 
its lowest satimate could not be less than Rs. 400 a year, 

Itis also established that Vishnu was fond of tamashas and indulged in 

their pleasures at the performances at Jivi’s place at his expense ; that: he 

` was extravagant, addicted to ganja smoking and of profligate habits. I am 

not prepared to hold, however, that he was a lost man altogether and did 
. Dob attend to the affairs of his family,and his property, Some of the letters 
written and sent by him to Gangadhar (Exs, 56 to 65) make out his desire and 
delegate to procure loans ata rate of interest lower than 9 per cent, per an- 
num and his anxiety to preserve the reputation of his family. 

I am further of opinion that some sums were apént. by him in maintaining 
Jivi and her house-hold, in purchasing clothes and a fow jewelleries for ber 
and in the indulgence in tamashas, butam unable to fix the amount and to 
say that a partioular sum ora portion of a sum borrowed from the mort- 
gagees was so utilized. The reason is that Vishnu was the manager of the 
family and the Villages and his net'income from his estate supplemented by 
the loans borrowed by him was at his complete disposal for the purpôse of 
the management of his affairs as head of tho family and in maintaining his 
immoral connection with Jivi, . 

The expenses on account of Jivi could not be heavy, for it appears that she 
was more of a concubine of Vishnu than of a dancing girl, and though thera 
is every reason to believe that an insignificant or a small part of his annual 
expenses was on account of Jivi, it is not possible owing to the sweeping 
allegation of allthe debts being for immoral purposes and the consequent 
absence of evidence of connecting any particular loan with his immorality 
to gay that the funds employed for personal pleasures came from any particu- 
lar source, 

The onus of establishing the truth of the allegation that the debts were in- 
curred for immoral purposes having been laid on the plaintiff, it was no 
business of the creditors to prove from their books that the loans were requir- 
ed and taken by Vishnu for family purpose. Iof my own initiation in- 
spected the accounts and went through item by item of dealings prior to the 
dates of the deeds but conld find nothing to connect any of them with 
Vishnu’s immoral conduct. ` 


The plaintiff appealed to the High Court. 


Raikes, with K. N. Koyajee, for the appellant.—The law 
stated by the lower Court under the authorities cited is cor- 
rect. But we contend that this statement of the law and the 
authorities cited are not applicable to the present case. The 
authorities are to the effect that the son is not bound to pay 
the father’s debts ifsome connection is shown between the 
father’s debt and his immoralities. , In tht, present case such 
connection is shown. (Discusses the evidence). Besides, 
where an alienation or a mortgage is notfor an ‘antecedent 
debt, put for a debt incurred at the*time of the alienation or 
mortgage, the sons arg not bound. +See Chandradeo Singh v. 
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Mata Prasad). Here the mortgages were effected to secyre 
present advances and not antecedent debts. ° 


G. S. Rao and D. A. Khare, for respondent No. 7.—The 
evidence fails to establish.any connection between the debts and 


the immoralities. An antecedent, debt is one antecedent to’ » 
the institution of the suit. See Kishun Pershad Chowdhry v. - 
Tipan Pershad (2); Khalilul Ralenan v. Gobind Pershad(*),*and ` 


tne Privy Council cases there cited. 


M. M. Karbhari, for respondent No. 1. 
G. S. Rao and P. B. Shingne, for respondents Nos. 2 to 6. 


Scott C. J.—The plaintiff in this suit prays for his half 
share in certain ancestral properties upon a partition and 
claims a declaration that incumbrances created by his father, 
the-first defendant, by way of mortgage in favour of two sets 
of defendants, namely, the Rodes and Risbud, are not binding 
as againstehim and on his share in the properties. 

The learned Subordinate Judge has held that the plaintiff is 
entitled to have his half share in the properties described in the 
plaint, partitioned and put into his possession but subject to 
the mortgages created by Exhibit 42, a mortgage of the 14th 
of November 1898 for Rs. 12,000 in favour of the Rodes,, and 
Exhibits 25 and 36 being mortgages of the zoth of June 1889 
and the arst of June 1896 in favour of Risbud for Rs. 9,712. 

The mortgagees in each case have filed suits to enforce 
their mortgages in consequence of the institution of this parti- 
tion suit and by consent the evidence recorded in this suit is 
to be taken as evidence in the mortgage suits. 

The plaintiffs case is put in. this way: he says that the 
annual profits of the family properties amount to nearly Rs. 
3,000 on the average and that the family expenses only absorb 
about one half of that income, and that any sums borrowed by 
the first defendant upon mortgage cannot have been for family 
necessities but must have been for immoral purposes such as 
the support of prostitutes and the expenses of natches and 
other tamashas. 

The learned Judge who has discussed the evidence with 
great care and thoroughness hagcome to the conclusion that 
certain sums were spent By the first defendant upon the sup- 





ae = 
(2) (1909) I. L, B. 91 All. 976. (3) (1892) I. L. B. 20 Cal. 828. © 
(2) (1907) I. L. R. 34 Cal. 735. ‘ 
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port of a prostitute named Jivi and her household and on 
jewelry.and clothes for her and in the expenses of famashas 
and other revelry, but he is unable to arrive at any conclu- 
sion as to the amounts which were borrowed from the different 

_creditors for these purposes, The amounts due upon the 
mortgages of the Rodes and Risbuds above referred to 
amount to upwards of Rs. 20,000 but there is no evidence to 
show that anything like that sfim was spent upon such immoral 
purposes as have been described. 

One witness Ramchandra Vishnu Bhagwat goes so far as to 
say that Rs. 6,000' was borrowed from Rode and a similar sum 
from Risbud and handed over to Jivi. But the learned Judge 
does not believe his evidence and we think there is good 
ground for the strictures which he passed upon it. Another 
witness Vishvanath Gokhale says that money was borrowed 
from Rode in small sums from time to time for Jivi, and the 
money was expended in the purchase of clothes from one or 
other of the mortgagees. The learned Judge, however, charac- 
terizes his evidence as palpably false and we are not prepared 
to dissent from this estimate. 

The conclusion arrived at by the lower Court is that Jivi 
the prostitute was in the keeping of Vishnu for seventeen or 
eighteen years, that her sister Baji was also a prostitute and 
lived with her for about six or seven years, and that during 
the whole period of intimacy between Vishnu and Jivi he 
maintained her household at an expenditure which cannot have 
been less than Rs. 400 a year} that itis also established that 
Vishnu was fond of tamashas and indulged in them at Jivi’s 
house at his own expense. As is pointed out by counsel for 
the appellant an expenditure of Rs. 400 a year for seventeen 
years with simpie interest at six per cent. would amount to 
half the sum due upon the mortgages. The difficulty, however, 
which lies in his way is that we have two sets of mortgagees 
and’ that it is impossible upon the evidence to ascertain whose 
advances were applied for the benefit of Jivi and the tamashas. 
There is no documentary evidence to show that any sums 
were consciously advanced by either of the mortgagees for im- 
moral purposes and there is evidence that a considerable 
amount of money amounting in the judgment of the Subor- 
dinate Judge to not less than Rs..12,000e was borrowed for 
family cerethonies. It is also proved that the first defendant 
wasa man iù a leading position in the snfall towmin which he 


lived who was obliged to indulge in the certain amount of. 
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A. ©. J. hospitality. The plaintiff and his father have greatky added 


to the difficulty of ascertaining the objects of the various loans 
taken from the Rodes and Risbuds by suppressing the account 
books relating to the family a‘fairs which it is conclusively 
established were in existence prior to the date of the suit. If- 
all this money had been borrowed*from one money lender , 
upon mortgage it might be. possible.to give some telief to the 
‘plaintiff. But in the circumstances of this case we do not 
think that he has been able to establish more than was estab- 
lished in other reported cases in which it has been proved to 
the satisfaction of thé Court that the father who has executed 
the mortgages was addicted to immorality and extravagance, 
without any evidence being forthcoming of connection between 
the particular loan and the immoral expenditure, As examples 
we may refer to the case of Chintamanrav v. Kashinath C) 
and Bhagbut Pershad v. Mussumat Girja Koer (2). 

It has, however, been argued on behalf of the plaintiff that 
where property is transferred by way of mortgage to secure a 
present advance it is not an‘alienation for an antecedent debt 
and that, therefore, the creditor cannot claim that the interest 
of the son shall be applied to satisfy the debt of the father un- 
less that debt is shown to hava been incurred for family neces- 
sities. . 

In our opinion, however, this question was finally decided so 
far as this Court is concerned in the case of Chiniamanrav v. 
Kashinath®) already referred to, In that case the plaintiff 
brought a suit against thesonof the deceased mortgagor to 
recover the balance of a debt due on a mortgage bond by sale 
or foreclosure. The defendant pleaded that the loan was » 
contracted without his knowledge and for immoral purposes 
and that his share in the mortgaged property could. not be 
held answerable for the debt. The Subordinate Judge award- 
ed the plaintiff’s claim and directed that the mortgaged spro- } 
perty be sold. The decree was confirmed in appeal to the 
High Court. Sir Charles Sargent in delivering the judgment 
paid: “In Luchmun Dass v. Giridhur Chowdhry(3) the effects 
of the decisions in Kantoo Lall’s case (4) and Suraj Bunst v. 
Sheo Proshad\5) were considered by a Full Bench of the Calcutta 
High Court, and the Court hel that the loan for which 
the bond was passed by the father, as stated by the reference, 

(2) (2889) L L, R. 14 Boa. 320, © (4) (1874) In R, 1 L.A, 321, 


(2) (1888) L; R. 15 I. A99. ° (5) (1879) L. R6 L A, 88, 
(a) (1880) L L, R, 5 Oar, 853. . . ó 
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was an’ antecedent debt within the contemplation of the A. 0. J. 
proposition set out in Suraj Bunsi's case and that (as shown 1911 
by the first question referred) although ‘onthe one handit OW 
was not proved that there was any necessity for raising DATTATRAYA 

-the money, nor on the other that the money was raised or v. 
expended for immoral or illegal purposes,’ the mortgagee was icak a 
at any rate entitled to a decree directing the debt to be raised Sesti C. J. 
out of the whole ancestral 'prdperty, including the mortgaged ~~ 
property.” He then referred to the well-known passage in 
Mussamat Nanomi Babuasin v. Modun Mohun(), ‘Destructive 
asitmay be of the principle of independent co-parcenary rights 
in the sons, the decisions have for some time established the 
principle that the sons cannot set up their rights against their 
father’s alienation for an antecedent debt, or against his 
creditors’ remedies for their debts, if not tainted with im- 
morality.” Sir Charles Sargent then said that the Court agreed 
with the statement of the Court in Jagabhai v. Vijbhukundas 
(2) that the effect of the Privy Council decision 1 Manomi 
Babuasin’s case was " that the father’s disposition of the family 
estate, or a disposal of it under proceedings taken against the 
father alone, is made to affect the sons’ as well as the father’s 
interest, except go far as the son can establish, in a proceeding 
taker for that purpose, that the voluntary disposal] was made 
under circumstances which deprived the father of the disposing 
power, or that the enforced disposal was on account of an 
obligation to which the son wag not subject.” 

The passage in Nanomi Sabuasin’s case above referred to 
does not in terms lay down a rule for casesin which the 
joint ancestral property has become the subject ofa claim 
under a mortgage by the father. Itis regarded by the Privy 
Councilin Bhagdut Pershad v. Missumat Girja Koer(3) as 
adopting the principle laid down in Suraj Bunsi Koer v. Sheo 
Proshad Singhi) where the Court deduced from Girdharee Lali 
y. Kantoo Lali(s) the proposition that when joint ‘ancestral 
property has passed out of the family either under a convey- 
ance executed by a father in consideration of an antecedent 
debt or under a sale in execution ofa decree for the father’s 
debt his sons by reason of their duty to pay their father’s debt 
cannot recover that property unless they show that the debts 
were contracted for immoral purposés and that the purchasers 








(1) 885) L, R. 13 I. A. 1 atp, 18, (4) (1879) Le R. 6. I. Æ. 88 at p. 104, 
* (a) (1886) L L. R. 11 Bom, 41. (5) (0874) L. R. 11. A, 821, 
(a) (1888) L, R15 LAD Ae 
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had notice that they were so contracted. 

[t ispointed outin Kishun Pershad v. Tipan Pershad ©) thdt 
the cases of Mussamat Nanomi.Babuasin v. Modun Mohun (23) ang 
Bhagbut Pershad v. MussamatGirja Koer(3) do not lay down an 
rule inconsistent with or materially different in principle from `» 
earlier decisions of the Judicial Committee which were cited $ 


J. argument before the Full Bench tn Luchmun Dasa v. Giridhar 


Chowdhry(4) and that the decision of the Full Bench has beqn 
uniformly treated as binding in Calcutta in spite of the later 
Privy Council cases. The same remarks apply to Bombay 
except in so far as the relief awarded to the plaintiff mortgagge 


in Khalilul vy. Gobind(5), the result of the Full Bench cape 
it 
means “debt antecedent to the institution of the suit” if it fis 
necessary to have recourse to the canon in Suraj Bunsi’s cqse 
(6), It is now established that a decree for a personal de 
of the father not illegal or immoral may be enforced by salefin 
execution in his life-time ofthe entire family estate: Meena qh 
Naidu yv. Immudi Kanaka™, 

The only difference between this and the Calcutta Couttlis 
one of practice. Shall the morlgaged estate be sold as a whqle 
in order that the proceeds may be applied in satisfaction fof 
the debt or shall it -be sold piecemeal, first the interest of the 
father and then if the proceeds are insufficient the interest|of 
the sons? The advantage of the parties Would, in most cages, 
we think, be best attained by a single sale. There may, hdw- 
ever, be cases in which the Calcutta practice would be the bdst- 

We confirm the decree of the lower Court and disiniss 
appeal with costs. 


interest of his client, as well as that of his father, shall be 
up for sale, we ordeg*that ip the first instance the mortgagees 








(1) (1907) L Ty, R. 4 Cal 743." ° (5) (1892) I. L. R. 20 Cel. 928 at p, p46. 
(2) (1885) L, R. 13 I A. 1 ab p98. (6) (1879) L. R. 6 I. A. 88, 104. 

(3) (1888) L. R. 15 I, A. 99. (7) (1888) L. R16 LA, io o 
(4) 1880) I. D. R, $ Oal, 855,0 © we . 
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arg entitled to an order for sale of the interest of the mort- 
gagor imthe family properties, in default of the satisfaction 
of the decree within three months. The mortgagees are 
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So aed 


entitled to interest at the rdte of six per cent. per annum on DATTATRAYA | 


.the mortgage up to the date of realization. With the above 


modification we confirm the decree of the lower Court. 


The mortgagees are entitled,to add their costs of the appeals 
to the mortgage-debt. se ae 

In appeal No. 128 of 1906 we modify the decree of the 
lower Court by awarding to the plaintiff interest at the rate 
of six per cent. per annum on Rs. 4,508-9-9 out of the amount 
decreed up to the date of realization and otherwise confirm 
the decree. Respondents r to 4 to get their costs of the 
appeal. 

Decree confirmed. 





Before Mr. Justice Beaman and Mr. Justice Haywarg. 


PANDURANG BALAJI KHANDKE 
v. ; 
DNYANU BABAJI GURAV.* 


Limitation Act (XV of 1877), Art. 144—Adverse possession—Property belonging 
to idol— Manager. a . 


Under Article 144 of the Limitation Act, 1877, possession derived from ° 


a manager of endowed property can become adverse agninst the idol as 
represented by the next succeeding manager. 
Dattagisi v. Dattairaya(1) followed. 


SUIT to recover possession of property. 

Dnyanu sued in 1908 to recover possession of the property 
in dispute, alleging that it was the endowed property of Shri 
Ninai Devi, of which he was the manager. 

The defendant contended that the property belonged to 
one Balaji Lakshman Gurav. In execution of a decree against 
Balaji the property was purchased at a Court-sale by Murari 
on the 28th March 1870. Murari then sold it tothe defendant. 

The Subordinate Judge held that the plaintiff was entitled 
to recover possession of the property, which was subject to the 

*Second appeal No. 215 of 1910, decree passed by G. B. Datar, Sub- 
from the decision of V. M. Ferrers, _orflinabe Judge at Patan, 


e Assistant Judge at Satara, in Appeal (1) @902) I. L.R, 27 Bom, 363 
No. 144 of 1909, confirming the 4Bom, L, R, 743, 
e e e 


B 147 





V. 
VISHNU 


Scoti C. i C. J. 
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A. ©. J. charges for the maintenance of the diety. This decree w 
1911 confirmed on appeal. ae 
sd The defendant appealed to the High Court. 


PanpURANG G, S. Rao, for the appellant. 
Dayan Nilkanth Aimaram, for the respondent. 


BEAMAN J.—This was a suit, to recover possession | pf 
property dedicated’ to an idol. The defendant relied upon 
adverse possession, but the finding of the lower appellhte 
Court was against him. His contention here is that fhe 
plaint property was sold so far back as the year 187o} in 
execution of a decree obtained against the then managef of 


property was put to sale. No express qualification is to be 
found giving the purchaser notice that that right, title] and 
interest was limited to a life-interest as froma manager 
considering, therefore, the defendant’s plea of limitation 


have believed to be an out-and-out sale of the properfy'he 
bought. There can, we think, be no doubt that from his 
point of view he intended to hold adversely against al] the 


world. We think that the plaintiffis not much helped by the 


by adverse possession; and all that we have to consider in 


this case is whether the possession was adverse. feel 
unable to accede to the argument of the plaintiff tHat no 
possession derived frôm agnanager of endowed property can e 
ever be adverse against the idol, as represented by the next 

e . ee 


aon 
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succeeding manager. This principle appears to have been 
clearly’ and emphatically recognized in the case of Dattagir? 
v. Dattatraya(s). No doubt, that case was decided under Art., 
134, while this case must admittedly be dealt with under 
Art. 144; but that, in our opinion, makes no difference so 
far as the principle, we have just mentioned, goes. We are 
therefore, clearly of opinion that the defendant’s possession 
since 1870 has been advérse’ to the idol and, therefore, of 
course to the plaintiff, who now seeks to recover the plaint 
land as manager of the idol’s property. We must, therefore, 
reverse the decree of the Court below and dismiss this suit 
with all costs. 


Decree reversed. 





Before Sir N. G. Chandavarkar, Kt. and Hr, Justice Hayward, 


GHELABHAI GAVRISHANKAR » 
v. 


HARGOVAN RAMJI.* 


Hindu Law—Yajman Vritti—Nibandha—Creation of the office by caste—The 
officiator cannot be removed by caste excepi on valid ground—Caste—Casts 
question—Civil Couri—Jurisdiction—Bombay Regulation II of 1827, sec- 
tion 21. 


Under Hindu Law, yajman vyitiiisa nibandha and is ranked amongst 
the hereditary rights of immovable property. 

The office of hereditary priest (yajman vritti), where it is held in rela- 
tion to a family, owes its origin, continuance and binding character, to 
custom, not to a grant from the King or an agreement between the parties. 

Where the office is one of hereditary family priest, the mere fact that 
in any individual case it has been created originally by the caste for the 
purposes of families belonging to it cannot affect it, because the office 
earries with it a hereditary right in the nature of property, and the in- 
cumbent cannot be deprived of it by any one, unless he Ras becqme a 
patita (outcaste) or has declined to officiate. The caste in such a case 
makes the selection for the families; and when any family accepts the 
officiator as ita hereditary family priest, custom annexes to the office 
certain incidents in the nature of civil rightsas against the family, which 
neither the family nor the caste has power to annul except onthe ground 


NT a a a ee 
* Becond Appeal No. 180 of 1910, Mpjumdar, Subordinate Judge of 

from the decision of G. D. Madgao- Burgt, in suit No. 202 of 1905. 

kar, District Judge of Surat, in (1) (19%) I. L, R. 27 Bom, 363; 

appeals Nos, 47 and 48 of 1908, vary- 4 Bem, L, R. 743. i 

ing the decree passed, by N. R. 
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1911 
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Beaman J, 
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—_— 
August 16, 


4172 
A. O. J, 
1911 


w 
GHELABHAL 
v. 
HARGOVAN 


pE 


tHE BOMBAY LAW REPORTER. [VOL XDD 
of some offence under the Hindu law committed by the officiater, orpf 
refusal by the officiator to discharge his duty as family priest. e , 

Whore a caste has appointed a man to a mere priestly office, thefeis no ` 
right of property conferred ; and his continuance or removal is exclusively 
within the competence of the caste and itis a casto question. But it is 
different where the office of hereditary pricst is created for the per- ° 
formance of religious ceremonies in certain families, provided according 
to Hindu law, either the caste or the families, have power’ to oreate gueh 
an office and give it the character of imnroveable property, 


SUIT to recover the amount of Rs. 16-14-0, being the per- 
quisites of the yazma vritli. 

Ghelabhai (the plaintiff) was the descendant of one Sadashiv, 
who was the hereditary family priest (kul gor) of Kachhia 
Kunbis belonging to the Kasba section in the city of Surat. The 
relationship is shown by the following geneological tree :— 





š Badashiv 
I 
| | 
Anandram . Bhikhari 
Kashiram f Ambaram 
o Tohharam 
Nathuram Malti = Ganga 
Bhaishankar Gan hans e 
| 
Ghelabhai 
(plaintiff), 


The caste of Kachhia Kunbis was divided into thirteen ¢ads or 
sub-castes, one of which went by the name of the Kasba tad. 
Each of these tads had a separate priest, and a separate caste 
system; and formed as it were a caste by itself. 

Originally one Bai Panba was the family priestess of the 
Kasba tad. In the year 1739, A. D., the tad by a formal 
document dismissed her and her descendants from the office 
and appointed Trikam Vasudev and his descendants heredjtary 
priests of the tad. 

Trikam’s descendant Sadashiv had two sons: Anandram 
(ancestor of the plaintiff) and Bhikhari. They came to a parti- 
tion in 1749 A.D., whereby they divided half to halfthe oritti. 
the yaymans or patrons, belonging to the Kasba tad, who lived 
in the Sagrampura Sjreet in Surat, fell to the share of Anandram, 

and those that oe ir the "Nanpura Street to that of 
Bhikhari. s 

In 1829, there was a fusther sub-division in Anandramy’ s share, 

Under a partition deed that was arrived at between Mulji on 
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the one hand and Bhaishankar and Gavrishankar on the other 
.it was agreed that the income derived from Anandram’s share 
of the vritt! should be equally divided between them. 

In 1818, Ambaram, the son of Bhikhari, having officiated 


. ‘as priest in some of the families that had fallen to Anandram’s 


f share, Mulji brought two suits against Ambaram and the 
persons who had employed him. They were decided in Mulji’s 
favour. In one of them, Rs.°7 were awarded to him as damages, 
andin the other an injunction coupled with a penalty of 
Rs. 300 was granted, restraining Ambaram from officiating 
in the families of Mulji’s yajmans. i 

Some years after this, one Nagar Ramji, a patron of 
Anandram’s branch, employed again Ambaram to officiate as 
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priest in a certain ceremony. Thereupon, Mulji and his two | 


nephews Bhaishankar and Gavrishankar brought a suit against 
Nagar and Ambaram to establish their rights as kul gors. ‘The 
litigation was decided in 1834 by the Sudder Divani Adalut, 
where Nagar was held “liable to appellants for their fees and 
hereafter to entertain appellants only in performing Gorpudda 
duties in his family.” ‘The Court likewise” decreed “the 
respondent Ambaram to pay Rs. 35 as sued for interference 
with appellants’ rights.” 

In,Anandram’s branch, Ghelabhai (the plaintiff) was the sole 
survivor and Anandram’s share in the vritżi wholly passed to him. 

During Ambaram’s life-time, his son Ichharam died leaving 
him surviving his widow Ganga. Ambaram died in 1849, 
having made a will by which he bequeathed the whole of his 
property to Ganga directing her to maintain herself from his 
yajman vrittt, which she could get performed by any other 
person. 

Ganga.had a sister Tapi, who was married to Ichhashankar. 
Of this marriage two sons were born: Girjashankar and 
Umedram (defendants Nos. 2 and 3). Girjashankar had 
two sons: Navnitram (defendant No. 4) and Anupram 
(defendant No. 2 (2)). Tapi and her husband went to 
live with Ganga. Ichhashankar attended to the yajman 
vritt? on behalf of Ganga, and continued to do so till 
her death which took place on the 15th July 1898. A week 
after, that is, on the 23rd idem, the tad unanimously appointed 
Ichhashankar as their gor” and passed a formal deed (Ex. 97) 
appointing Ighhashankar, repudiattng*Ghelabhai (the plaintiff), 

e and condemning to the penalties o the caste any member 
empldying the lattey. ae 


® 
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A. 0. J. In 1899, Ghelabhai as heir of Bai Ganga sued Tapi, Ichþa- 
1911 12m and Umedram, praying, inter alia, for an injunction re", 
—~ straining the defendants from exercising yajman vriiti among 

Gustanyat the Kachhia Kunbis. He obtained a decree on the 18th Janu- 

v. ary 1901, which declared that Ghelabhai, as the heir of Amba-. | 

_ HABGOVAN ram and Ganga, was entitled to the yajman vrittiin dispute. 

~~ The Subordinate Court in his judgment observed withzeference * / 
to Ex. 97 in the present suit: This is not a suit against any / 
of the Yajmans. Itis an action for inheritance. The Yaj- 
mans are not necessary parties. The question of inheritance 
lies purely betweeh the plaintiff and the defendants.” The 
District Court in confirming this decree on the 29th August 
1903, observed with reference to the yajman ovritti: “I do 
not think that the claim is of such a nature as to be excluded 
from the cognisance of the Civil Courts by Regulation 11 of 1827. 
No-doubt, that would be the case if the plaintiff were to insti- 
tutea suit against the members of the Kachhia Kunbi’s caste 
with the gbject of compelling them to accept his services as 
priest; whether the caste is bound under all circumstances to 
recognise the plaintiffs claim is another question into which 
the Courts are probably precluded from entering.” 

In 1904, a son and a daughter of Hargovan Ramji (defendant 
No. 1), who was a patron in Ambaram’s share, were to be 
married. On the 17th February 1904, Ghelabhai gave notice 
to Hargovan calling upon him to: get the marriage ceremonies 
performed through him. Yet, when the marriages took place 
on the 24th and 25th of the same month, Hargovan got the 
marriages performed at the hands of Girjashankar, Umedram 
and Navnitram. 

On the 21st August 1905, the plaintiff brought this suit 
against Hargovan (defendant No. 1) and Girjashankar, Umed- 
ram and Naynitram (defendants Nos. 2-4), to recover from 
them Rs. 16-140, the damages which he suffered on account 
of the afpresaid two marriages having been performed by 
defendants Nos. 2 to 4. 

The defendants contended, inter alia, that the suit being one 
in respect of yajman vritti its cognizance by the Civil Court 
was barred under s. 21 of the Bombay Regulation II of 1827. 

The Subordinate, Judge held that the present suit referred to 
a caste question and its oognizance by the Civil Court was 
barred. He, therefore, dismissed the suit as agajnst Hargovan, 
defendant ‘No. 1, °As regards defendants Nos. 2 to 4, he hele 
that the previous litigation in 1899 betwgen the parties ‘bperat- 
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ed as res gudicata, and passed a decree in.favour of Ghelabhai A. ©. J. 
.to recoyér Rs. 16-14-0 from the defendants Nos. 2 to 4. The 1911 
grounds of the decision were as follows:— =~ 


“It is also clear that the plaintiff and his ancestors and collateral relations GHELABHAL 

e Were the priests of the Kasba tad and their office was considered hereditary. 

. Chey have been holding it for upwards of 150 years, Such Vriitis are some- MANGOTAN : 
times, granted by the ruling power and sometimes by the caste. The deci- 
sions of the late Sudar Divani Adalat and other civil suit referred to above 
show that hereditary priests are not liable to be removed except in the case 
of their becoming patitas, Under these circumstances, if there had been ° 
nothing else, I might perhaps have held that the offieo was like the one in the ° 
cage of Nurmahammad v. Sayadd (1 Bom, H. C. App. 18), Sitaram v. Sitaram 
(6 Bom, H. C. A. C. 250), Raja v. Krishna (L L. R. 3 Bom. 232), Dinanath v, 
Sadashiv (L L. R. 3 Bom, 9) and Waman v. Balaji (I. L. R. 14 Bom. 167); 
and that the suit was not barred by s. 21 (b) of the Bombay Regulation II of 
1827 which provides that “no interference on the part of the Court in caste 
questions is hereby warranted, beyond the admission and trial of any suit 
instituted for the recovery of damages on account of an alleged injury to the 
caste and character of the plaintiff, arising from some illegal act or unjustifi- 
able conduct by the other party.’ For ‘though the jurisdidtion of the 
Court is thus limited in caste suits, if a claim to property be involved, 
then the Regulation is no bar so far as that claim is concerned; the Court in 
that case has a distinct and separate jurisdiction resting, not on the caste 
dispute, but on the claim to property: ” Nathu Velji v, Keshavji (3 Bom. L. 
R. 718 at page 720). It seems, however, from exhibit 56 filed by the plaintiff 
that Thikam Vasudev, who, according to the plaintiff, was father of Sadashiv, 
from whom the plaintiff derives his title, was the first priest appointed by 
the Kasba tad, It also appears that the tad superseded the old priestess Pan- 
bai and her heirs and simply provided for her maintenance during her life- 
time, The caste, therefore, was the body that appointed the plaintiff's 
ancestor as their priest; and it seems that after the death of Ganga they 
appointed Ichharam Pranshankar to that office (see exhibit 97). The present 
case is, therefore, similar to that of Dayaram Hargovan v. Jethabhat Lakh- 
miram (I. L. R. 20 Bom. 784) and to that of Kala v. Jaggannath, Murari v. 
Suba (I. L. R. 6 Bom. 725). In the latter case the plaintiff alleged that he 
was the guru of the Mahar caste and in that capacity sued to recover certain 
fees appurtenant to his office of guru, The defendants denied that the plain- 
tiff was their guru and it was held that the question involved, was a caste 
question and that the Court was not competent to decide whether the plaintiff 
was or was not the guru, I think, therefore, that the present suit is barred 
by 8. 20, cl, 1, of Bombay Regulation II of 1827,” 


Both the parties appealed to the District Court, Ghelabhai 
seeking to obtain a decree against Hargovan (defendant No. 1) 
and defendants Nos. 2 to 4 seeking te set aside th edecree pass- 
ed against them. The learned Judge dismissed Ghelabhai’s 
appeal and allowed the other appeql, hélding that the bar 
of res judicata did not apply and that the Ciyil Court was 
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barred from entertaining the suit as it involved a caste questiqn.’ 
The following were his grounds: A 

“Tg the question in suit, viz., the appointment of agor or priest, a caste 
question within the meaning of s. 21 of this Regulation? This section, there 
is little doubt, is an affirmation of the ordinary policy of the British Govern, - 
ment in India of non-interferenco in religious and social matters. The “tad” 
gor is as integral a post of the “tad” organization as the “tad’’*patel,or panoh; 
the gor’s appointment as shown in the very basis of plaintiff’s own title, visa 
the deed of appointment of his ancestor ntthe expense of his predecessor, 
Bai Panba, has been, as one would expect it to be, peculiarly a caste matter. 
Applying the test laid dowa by Sargent, C. J., in Murari v. Suba (L L. R. 6 
Bom. 725) and by Farran, J., in Lalji v. Walji (I. L. B. 19 Bom. 517) would 
the taking congnizance of the matter be an interference with the autonomy 
of the caste, the answer must be clearly in the affirmative, The “tad” is the 
best judge of the fitness of its gors and the law preclades the Courts from 
judging the goodness or badness of the reasons of the “tad”’ for its appointment 
whichis essentialy a matter of its internal economy and governance : Jethabha 


v. Chapsey (11 Bom, L. R. 1014). 
Tf the question in suit is viewed in its contractual aspect, the result is the 


. same, Firstly, the plaintifi’s ancestor was appointed by the “ tad” as their 


hereditary priest and the plaintiff, therefore, .is the hereditary priest of the 
« tad”. But at the very time that the ‘tad’? appointed the plaihtiff’s ancestor 
they deposed his predecessor, Therefore, secondly, the hereditary priest is 
removeable from his office by the “ tad”, which has never abrogated its power 
in this respect. Thirdly, the plaintiff has been so removed by the “tad” 
from the appointment. Therefore, his right to officiate ceases and no tause 
of action remained, and no tort has been caused to him by the action of the 
first defendant in employing the other defendant or by the action of the latter 
in officiating. ‘The first issue in appeul, as to jurisdiction, must be answered 
in the defendants’ favour and the suit held barred under s, 21 of Bombay 
Regulations I of 1827 against all the defendants. No other conclusion ig 
possible except on the hypothesis that the “ tad’ having once appointed a 
hereditary priest, have abrogated their right to remove him and his descen- 
dante and have given to him and his descendants a right in perpetuity of levy- 
ing fees from all the persons of the tad’, Such a legal proposition, Ido 
not hesitate to affirm, is not less repugnant to Hindu notions of the priest or 
any other caste officer being a servant and not a master of the caste than to 
English notions of liberty and of liberty of contract. The Hindu-hereditary 
office is, as a general rule, hereditary as between the members of the family, 
and in the absence of interference from the body, which appoints and pays ; 
but this hereditary office, however customary, because of the actual small and 
occasional interference of the appoiating authority, has never in the Hindu 
theory of law been allowed to encroach upon the theoretical power of the 
appointing authority to dppose and to re laco and it would be an extremely 
one-sided and inequitabte application of the English notion of property and 
one opposed to the practice of bhe Jndian Coarts to take away auch authority 
and to impose d perpetualirremoveable officer and g perpetu-tax.” z 


he plaintiff appealed, to the High Courj, 
e a si 
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f. A. Shah, for the appellant.—The matter has been res A. Q J. 

E judicata’s far as defendants 2 and 3 are concerned by the 1911 
decisions in the previous suits brought by the plaintiff’s grand- =~ 
father against Ambaram Bhikari, the-defendants’ predecessors, GHELABHAI 

, in respect of this very vriiti and specially by the decision in _ ? 
suit No. 188 of 1898 against the very same defendants. abet 
Secondly, the lower Court was wrong in holding that the 
\ suit was “barred under Reg: II of 1827. The plaintiffs 
‘contention in the first Court was that his ancestors were the 
reditary family priests of defendant rand that the caste 
_____, therefore, no authority to remove him from the yajman 
vrijt. The first Court held that the plaintiff and his ances- 
` tors were not hereditary priests of any particular family, but 
that they were the priests of the whole tad; and that the tad 
had authority to remove the plaintiff, it having originally 
appointed his ancestor, after removing the original priest ‘and 
his heirs. The lower Court has, however, without applying its 
mind to the merits of the case, dismissed the suit as being barred 
by the Regulation. This was wrong, since the suit did involve 
a question of'damages and so it was not barred under the 
Regulation. Dinanath v. Sadashiv) and Raja v. Krish- 
nabhat(2) were referred to. 


Coyaji, with D. A. Rive and N. K. Mehta, for the respon- 
dents.—The matter was not res judicata against defendants 2 
and 3, They do not claim under Ambaram Bhikari, but under 
the resolution of the caste which could not be in existence in 
1818 and 1834. And so the decisions in these suits cannot bar 
the defence. 

The decision in suit 188 of 1898 even does not have the 
force of res judicata inasmuch as the question as to the effect of 
the caste’resolution was clearly left open; and so the ques- 
tion was not heard and finally decided. Thakore Becharji v. 
Thakore. Pujasi(3); . Kachu v. Lakshmansing(4) were referred 

; to. 

[The Court did not require any further arguments on this 
point]. 

Further the -lower Court was right in holding that the suit 
was barred by s. 21 of the Reg. II of 1827. See Dayaram y. 





Jethabhat(5) and Murari v. Suba). a é 
(1) (1878) L a. R. 8 Bom. 9. t4) C1900) I. L. R. 25 Bow. 115. 
° (2) (1879) I. L. B. 3 Boas. 232. (5) 1895) I. L. R. 26 Boa, 784, 
(3)x1889) I. L. R. 14 Box. 3L (6) (1882) L, L. R. 6 Bom. 725, 
ee & 148 a. 
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J. As: regards the question as to whether yajaman vritti is sof 
1911 the nature of Mibandha and whether a grant known as Vebandha , 
— can be conferred by any body but the King, the following 
Gumragnar authorities were referred to on both the sides: West & Buhler, 
v. Pp- 174-411; Smriti Chandrika (Krishna Swami Iyer’s Trans. ; 
Harcovan lation) p. 98; Colebrook’s Digest, Bk. II, Ch. IV, pp. 442-443 ; 
— Bk. V, Ch. II, p. 251. Pl. 92; Bk. III, Ch. II, P1. 6, p. 53; 
Yajnavalkya, verses 318, Acharadhyn and Mit. Com. Bombay | 
Select Sudar Divani Adalat Courts, p. 131, p. 181 See Maha- 
rana Fatesangji v. Desai Kallianrayagi (1); Government o 
Bombay v. Gosvamt Shri Girdharlalji (2), Krishnabhat d 
*  Kapabhat (3); Balvantrav v. Purshotam (4); The Collector dy 
Li hanay. Hari Sitaram(). 


Cur. adv. vult. 


CHANDAVARKAR J.—The suit, out of which this second 
appeal arises, was brought by the appellant to establish his i 
right “as hereditary priest of the Kachhia Kunbis of the 
Kasba section of Surat to officiate as family priest in the 
family of defendant No.1”. He alleged in his plaint that, 
from the time of the ancestors of defendant No. 1, his ances- 
tors had continued to be their family priests and that the 
defendant and his ancestors had continued to recognise his 
own ancestors as their hereditary priests. The claim was 
thus one known to Hindu law as that of yajman. vritti, of 
which the learned Editors of West and Buhler’s Digest on 
Hindu Law say (page 411, 3rd Edition): “The right to the 
fees and offerings thus becoming due from particular families 
or classes is regarded as a faraily estate...a subject for inherit- 
ance and partition like other sources of income.” 

The lower Courts, however, have negatived the appellant’s 
claim on the ground that it involves a caste question. Their 
reason for so holding is shortly this. They find that the caste, 
to which the parties belong, had originally appointed dne of 
the appellant’s ancestors as “the hereditary priest” of the 
caste, and that on that.account “ the hereditary priest is remo- 
vable from his office” by ihe caste. The learned District 
Judge thinks that, where a caste has conferred a hereditary 
office of this character, it has the sight to take it away, and that 
the contrary proposition is “ho less repugnant to Hindu 
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(1) (1873) 10 Bou, HC. R. 28f. (4) (1872) 9 Box, H, C. R. 99. 
(2) (1872) 9 Bon. H. T. R. 922. (5) (1882) I. L, B. 6 Bon. 546.9 
(3) (1869) 6 Bom. H. C. R. (A. ©. J.) 137. . . 
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notions of the priest or any other caste officer being a servant . O. J 
eand nota master of the caste than to English notions of 1911 
liberty and of liberty of contract.” This view of the law —~ 
ignores the nature of the right which isin dispute in the pre- Gugnanmar 

. * sent case. — v. 

. “English notions of liberty and of liberty of contract” are Hangovay, 
. out-of płace in a case arising under the Hindu law and custom, Chandavar- 
which from of old has recognised a kind of estate termed karu: 
yajman vritti and ranked it among hereditary rights of immov- 
eable property. Wh&re a caste has appointed a man to a 
mere priestly office, there is doubtless no right of property 
conferred. His continuance or removal is exclusively within 
the competence of the caste and itis a caste question. But 
itis different where the office of hereditary priest is created 
for the performance of religious ceremonies in certain families, 
provided, according to Hindu law, either the caste or the 
families, have power to create such an office and give it the 
character of immoveable property. ° 

In Krishnabhat Hiragange v. Kapabhat Mahalbhat (1), it 
was saidby Couch C. J.: “In Elberling on Inheritance, s. 
206, it is said that the right of performing the religious cere- 
monies of certain classes of people as Purohit, is by custom 
considered analogous to real property ; and in 2 Strange H. L. 
363, Mr. Colebrooke says, that if an office in a family be here- 
ditary, the dues or profits appertaining to it must be subject to 
be shared; but in'such case it classes with immoveables. And 
‘it would seem that the classing hereditary offices with 
immoveable property in s. 1 of Reg. 5 of 1827 was 
in consequence of the custom amongst Hindus to consider 
them as such.” Gibbs J.in the same case pointed out, on the 
authority of Mr. Justice Strange, of Colebrooke, and of 
Elberling, that the office of hereditary priest is ‘‘uritt, the 
same as nibandha, hereditary, and, therefore, treated as im- 
moveable” in Hindu law; and that “by custom these offices 
„are considered analogous to real property.” i 

That decision of a Division Bench of this Court was con- 
sidered and upheld by a Full Benchin Balvanirav T. Bapaji 
y. Purshotam Sidheshvar (2). ; 

The question, however, semains whefher such an office, 
being in the nature of that class of immove&ble property which 
is regarded as nidandha by Hindu ‘lawyers, can be created 

* except by a grant from the King. That question would appear 
(a) (0869) 6B. H. 0. BAA. Cod.) 197. (2) (4872) 9 B. B, O. B99, 
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A. 0. J. to have been raised before, but was not decided by, a Pull 
1911 Bench of this Court, in Zhe Collector of Thana v. Hari, Sita- « 
~~ ram), The Full Bench said ( p. 559 of the report): “The 

Gustapuat Hindu authorities, which we have quoted, seem to show that 

ae aie a pension or other periodical payment or allowance granted in: . 

TARGOVAN permanence is nibandha, whether‘secured on land or not. 

Ceara: Some of them favour the supposjtion that a private individual / 

ar; as well as a royal personage may cteate a nibandha. Whether / 
that view is sustainable is a question on which we do not in- 
tend to give any opinion, such being unnecessary.” 

The question arises because of a certain gloss of WVijnanesh- 
wara in the Mitakshara on a smriti of Yajnayavalkya, which is 
translated into English at page 555 of the report of the said 
Full Bench case. The smriti prescribes the mode in which 
the King must make grants of land or corrody (nibandha), if 
they are to be legal. Vijnaneshwara’s gloss explains the mean- 
ing of nidandha and he then adds :—“ This,” i. e., the smriti in l 
question, “indicates that a King alone can grant land or niban- 
dha, not the governor of a town or province:” (the Mitak- 
shara, Moghe’s 3rd Edition, p. 94). 

Vijnaneshwara in this gloss was merely contrasting the 
power of the King with that of his deputy, not with the power 
of any subject of the King to carve out of his private egtate 
any immovable property in the nature of nibandha by agree- 
ment or custom. Nilakantha in his Vyavahara Mayukha 
defines nibandha “(corrody) as what is given by the King &C., 
out of the produce of a mine and the like’: (Mandlik’s Hindu 
Law, p. 19). This would show that, in Nilakantha’s opinion, 
it is not the King only who can makea grant of nibandha. 
That seems to be also the view of the Smriti Chandrika (T. 
Krishnaswamy lyer’s Edition, No. 2, p: 98, para 18). 

However that be, the office of hereditary priest with refer- 
ence to a locality, community, caste, or family, is a creature of 
custom, according to Hindu law, not the result of a grant. 
There is no authority, so far as we are aware, for the proposi- , 
tion that to be valid and legal. it must have had its origin ina 
grant from the King. In his Digest, Vol. I, p. 377, Colebrooke 
cites certain texts and the glosses of commentators which bear 
on this subject. The texts divide “officiating priest” into three 
classes, of which the first 4s “an hereditary priest.” This 
class, it is further pointed eut there, arises notin virtue of 
agreement, but front custom. “It is the custom that he, e 

(1) (1882) L L. B. 6 Bom, 544 ba 
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_ whom the father called to all solemn rites, should officiate 
e also for.the son”; and" here proof must be brought from 
practice.” At p. 377 we read:—‘ On this subject it is said 
the usage is ascertained, as implied by this text: thus by 
‘ saying: ‘Be my priest’ (or purohita), he is fully appointed to 
be priest of t the family for’a long space of time ; and, whatever 
besimplíed, the priest so appointed by the father shall not be 
forsaken by the son, unless hg be guilty of some offence. This, 
virtually, is the sense of the text.” Further on it is said:—“ If 
e sacrifice have been uninterruptedly performed by father 
dson, as family priest, without an express appointment in 
sform: ‘Be my family priest,’ what is the consequence ? 
Even in this case, the law concerning hereditary priests is 
apposite, since such an appointment of father and son is 
admitted by implication.” 

It follows from these texts and commentaries cited by 
Colebrooke that the office of hereditary priest, where it is held 
in relationto a family, owes its origin, continuance, and binding 
character, to custom, not toa grant or agreement. And that 
conclusion was adopted by this Court in Kvrishnabhat Hira- 
gange v. Kapabhat Mahalbhat (1), 

In the present case it is found by the Courts below that the 
hereditary office of family priest was vested in the plaintiff’s 
family by the caste to which the parties belong about 150 
years ago and that the plaintiff’s family has held the office with 
reference to the defendant’s family during that period. The 
lower appellate Court has, however, held that the plaintiff's 
claim raises a caste qtlestion which is outside the jurisdiction 
of a Civil Court. That view of the claim gives the go-by to 
the essential nature of the office and the right attached to it 
by custom. If the office is one of hereditary family priest, 
the mere fact that in any individual case it had been created 
originally by the caste for the purposes of families, belonging 
to it cannot affect it, because the office carried with ‘ita 

“hereditary right in the nature of property, and the incumbent 
could not be deprived of it by any one, unless he had become 
a patita (outcaste) or had declined to officiate. The caste in 
such a case made the selection for the families of its members ; 
and when any family accepted the, officiftor as its hereditary 
family priest, custom annexed to,the office certain incidents 

e in the nature of civil rights.as against the family, which neither 


š (2) 1869) 6B. H. C. R. (A, O. J). 137. 
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A. O. J. the family nor the caste has power to annul except*on the _ 
1911 ground of some offence under the Hindu law committed by ° 
~~ the officiator, or of refusal by the officiator to discharge 

Guutasuar his duty as family priest. 

Us This conclusion is supported by the result of the litigation ` 
Pancorss between the ancestors of the parties to the present suit, once . 
Chandavar- in 1818 and the second time in 1834. In the litigation of 

kar J. 1818 the Court consulted a Shastri and his Opinion was as 
follows (see Exhibit 93)—" If there be 13 Zads in a caste, and 
if each Tad has its separate hereditary* priest, the men of th 
Tad, even if they wish, have no right to remove that priest, 
long as he has not become Patita (fallen from virtue, an o 
caste), neither can he be removed by the men of the 13 Tad 
The Court, acting on that reply, decided in favour of the p 
sent plaintiff's ancestor’s right as hereditary priest. To thy? 
same effect was the decision in 18 34. That was by the Sudder. -~’ 
Divani Adalut in Special Appeal No. 608 of 1834 (see Exhibit 

. 49). That*decision also was arrived at after consulting a 
Shastri. Reference can also be made tothecase of Ramasawmt ` 
Atyan v. Venkata Achari(s) and to the practice on this side 
of India indicated in the case of Dinanath Abaji v. Sadashiv(2), 

We may point out that any other view would be disastrous 

to Hindu society as it is constituted. Hereditary priesthood 
vested in particular families is regarded as vritti or immovea- 
ble property which is the source of their maintenance. Such 
families have for generations lived on these vrittis; and to turn 
them adrift now on the ground that their castes can take away 
their hereditary rights would be not only‘contrary to the nature 
of the right, created by custom, but it would amount to spolia- 
tion. It is virtually telling these hereditary priests that they 
must hereafter live on some other property than that on which 
they have lived as their Vatan, so to say, for generations, and that 
their ancestors were badly advised in turning their familiestinto 
an hereditary priesthood for their maintenance in reliance on 
their castes. To the enlightened sentiment of the present day it * 
does indeed seem unfair and oppressive that a man should be 
compelled by law to receive religious ministrations from another 
person whois not of his choice, and that simply because 
that has been the qfurse of the telations of the families of 
both for generations on the,ground of hereditary ‘rights. But 
if a Hindu wishes toe remain a Hindu and have the benefit of ” 









(1) (1863) 9 M, I. A. 348, pp. 374, 984. (2) (1878) I.. R, 3 Bom. 9, 
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hig religjon, he must take its burden also, when that burden is A. 0. J. 
annexed to the benefit by Hindu law on the ground of custom. 


The’ plaintiff's family have been found in this case to have 


1911 


—_~ 


officiated as hereditary priests of defendant’s family for at least GHELABHAI 
, one hundred and fifty years. According to Hindu law, long en- 
joyment of property—either for one hundred years or from Hancovan 
* grand-fatherto grandson-is conclusive evidence of a legal Uhandavar- 


right when its Origin cannot be ascertained (see Mitakshara, 
Moghe’s Edition, 3rd, pp. 128 and 129). Here the hereditary 
office concerned is immoveable property, according to Hindu 


law. The plaintiff is, therefore, entitled *to succeed. 


Dekkhan Agriculturistes’ Relief Act( XVII of 1879), Sees. 39, 48—Consiliation~ 


The decree is reversed and the claim awarded with costs 


throughout on the respondents. 


Decree reversed. 





Before Sir N. Œ., Chandavarkar, Kt., and Mr. Justice Batchelor. 


DEVIDAS DHANJI . 
V. 


VITHALDAS KASHIDAS.* 


Period of proceedings before conciliator—Deduction of period— Limitation. 


The plaintiff claimed on a promissory note dated the 12th June 1905. 
He applied on the 23rd May 1908 for a conciliator’s certificate under s. 
39 of the Dekkhan Agrioculturists’ Relief Act, which he obtained on the 
gist August 1908. On the 1oth September 1908 both the plaintiff and 
the defendant made a goint application for conciliation, whereupon the 
conciliator rescinded the first certificate and granted afresh one on 
the srd December 1908. The suit was filed on the 11th December 1908. 


It was contended that the suit was barred by limitation :— 


Held, that the suit was filed in time, for the plaintiff was entitled under 
8,48 of the Act to deduct the period from the 2srd May to the ard 


December 1908, for the whole proceeding during this period was sub- 
stantially one continuous proceeding. 


SUIT to recover a sum of money. 
Vithaldas sued ona promissory note dated the rath June 


1905. He applied on the 23rd May 1908 fora conciliater’s 
certificate, which he obtained on the 31gt August 1908. On 





from tho decisiqn of J. Scotson, Assist- 


ee — 
*Second Appeal No. 748 of 1910, passed by 8. R. Koppikar, Subordi- 
haté Judge at Nandurbar in Civil 


ant Judge of Khandesh, in Appeal suit No. 658 of 1908: 


No. 245 of 1909, reversing the decree 
e 


U. 


kari J. 
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A. C. J. the roth September .1908, both the plaintiff and the edefend- 
1911, 22t made a joint application for conciliation; but as no agree; 
“~ ment was arrived at a certificate was granted on the 3rd 

Davinoas December 1908. The suit was filed on the 11th. December 


v. 1908. 
ees The defendant contended :néer alta that the suit’ was time- 
barred. . oe he oe l 
The Subordinate Judge dismissed the suit on the ground that _/ 
it was barred by limitation. Pa 


On appeal, the Assistant Judge took n“different view on the 
issue of limitation and decreed the plaintiffs claim with costs. 
The defendant appealed to the High Court. 


R. R. Desai, for the appellants. 
N. V. Gokhale, for the respondent. 


CHANDAVARKAR J.—The facts are these. The suit was 
brought ona promissory note dated the 12th of June, 1905, and 
it was presented to the Court on the 11th of December, 1908, 

` On the face ofit, therefore, the suit was barred; but the . 
plaintiff seeks to bring it within the period of limitation on 
the ground that on the 23rd of May he had applied for a conci- 
liator’s certificate under s. 39 of the Dekhan Agriculturists’ Relief 
Act. That certificate was granted to him on the 3rst of August 
1908. Butit appears that on the roth of September, 1908, 
both he and the defendant made a joint application on the 
strength of a kabulayat executed by the defendant to the 
conciliator. The conciliator on receipt of that application held 
that the certificate, which had been granted on the 31st of August, 
had become useless. Accordingly, he gave a fresh certificate on 
the 3rd of December in compliance with the prayer in the 
joint application of the roth of September. It is contended 
for the appellants (defendants) that the suit brought on the 
r1th of December, 1908 is barred, because the plaintiff is not, 
entitled to a deduction of the period from the 23rd of May to 
the roth of September, 1908. We think that that period ought. 
to be deducted, because the whole proceeding from the 23rd 
of May to the 3rd of December, when the certificate was given, 
was substantially one continuous proceeding. It is true that the 
conciliator held on the zoth gf September, 1908, that the 
certificate grantedeby him on the 31st of August, 1908, had 
become useless; but when we look at the facts, it appears to us 
that the old certificate merged in the new. Itis urged, however, ° 
by Mr. R._ R. Desai that this is a new cage altogether Which 
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was notpresented to either of the Courts below, and that it A.C. J 
e raised, flew facts which ought not to be allowed in second 4944 
appeal; but assuming that itis a question of fact, we have a 
_ jurisdiction under the new Civil Procedure Code to record our DBYIDAS 
. ‘finding upon it, as the question was not determined by the v. 
Courts below and arises où facts which are admitted. VITHALDAS 
Therefore, looking to the whole proceeding from the 23rd Chandavar- 
of May 1908 to the 3rd ôf December 1908 as one and con- kared: 
tinuous, it must be held that the plaintiff's suit is within time. 
~ For these reasons, the decree must be-confirmed with costs. 
Decree confirmed. 


we 





. CRIMINAL REVISION 





Before Sir N. G. Chandavarkar, Kt, and Hr, Justice Hayward. E 


EMPEROR i bi 


v. . uw 
ROGER DE SILVA.* July, 27. 


Bombay Abkari Act (V of 1878), Seo. 48 (g}—Llicié possession of cocaine— 
Sentence—Enhanoement of sentence—High Court—District Magistrate can 
mbve for enhancement—Criminal Procedure Code (Aoi V of 1898), Seo. 489, 


Cases where cocaine is found to have been secretly possessed and sold 
without a license must be dealt with so as to produce a deterrent effect. 
The Magistrate should pass a sentence of imprisonment in cocaine cases 
where a mere sentence of fine fails to check the evil of its illicit sale and 
possession. e ` . 

It is not necessary that Government should instruct the Government 
Pleader to move the High Court to enhance sentences, It is competent 
to District Magistrates to bring to the notice of the High Court cases of 
inadequate sentences, ‘he High Court has, under its revisional powers, 
jurisdiction to enhance sentence howsoever the case comes to its notice. 


The accused, three in number, were charged with an 
offence punishable under s. 43 (g) of the Bombay Abkari Act, 
in that-they were. found in illegal possession of 105 ounces of 
cocaine worth Rs. 2,100. 

The Resident Magistrate of Bandra, by whom they were 
tried, convicted them of the,offence charged, and sentenced 
one of them toa term of imprisonment. *“The-remaining two 
accused, whq pleaded guilty, ware «sentenced to boi 

eof Rs. 500 each. é 


= 





* Criminal Application for Reyision No, 124 of 1911. 


ee R 149 A 


LJ 
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A. Cr. J. The Government of Bombay applied to the High Caurt 
1911 for enhancement of sentence passed on the two agcused, one 
—~ the grounds that the sentence passed by the Magistrate 

-Euppror Was inadequate as the case was one of cocaine-smuggling | 

v. on a very large scale; and that the offence of cocaine-. , 

. De SinvA smuggling being very common and at the same time’ very 

T difficult to be detected, deterrent «punishment dught to have i 


been passed. ae 
L. A. Shah, acting Government Pleader, for the Crown. 


e Campbell, for the dccused. 


CHANDAVARKAR J.—We think that the proper sentence for 
the Magistrate to have passed in this case would have been 
one of imprisonment. Such cases, where cocaine is found to have 
been secretly possessed and sold without a license, must be 
dealt with so as to produce a deterrent effect. At the same 
time we do not think we should enhance the sentence material- 
ly where a long time has elapsed since the decision of the 
Court below was passed. 

In the present case Roger De Silva, who was accused No. 1 
in the Magistrate’s Court, had been convicted in December 
1910, and this application for enhancement of the sentetice 
was made-by Government to this Court on the 8th day -of 
May 1911. No doubt, Government has to take some time 
after these cases have been brought to its notice, and, 
before it makes up its mind, it has to consult its legal 
advisers. But it is not necessary that Government should 
instruct the Government Pleader toe move this Court to 
enhance a sentence. District Magistrates can bring to this 
Court’s notice cases of inadequate sentence. Under our 
revisional powers, we have jurisdiction to enhance .sentence 
howsoever the case comes to our notice. We think, therefore, 
that in thts case the ends of justice will be sufficiently met by 
sentencing the accused Roger De Silva to imprisonment until 
the rising of the Court, in addition to the fine of Rs. 500 which. 
was imposed upon him by the Magistrate. At the same time 
we wish to impress upon Magistrates the necessity of passing 
sentences of imprisonment in cocaine cases where a mere sentence 
of fine fails to check, the evil of its illicit sale and possession. 

The case of the ther actused John Witeck (No. 2) need not 
be proceeded with any further as he is reportedto have left 
Bombay and the rule hag returned unserved as to him. The® 
application as to him is acgordingly țejected. j 


e 
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Before Mr, Justice Russell and Mr. Justice Chandavas kar. 


k . Shee. EMPEROR 1911 
U. ww 
$ ; F. P. FERNANDEZ.* September 28e 


, indian Penal Code (Aot XLV of’ 1860 ), See, 499—Defamation—J ustification— 
Fair comment—Matter of public injerest, 

Where a matter is of public interest, the Court ought not to weigh any 
comment on it in a fing sdale: some allowance must be made for even 
intemperate language, provided, however, that he writer keeps himself . 
within the bounds of substantial truth, and does not misrepresent or + ‘e 
suppress any facts. 

Edmondson v, Birch & Co, Limited (1), followed, 


THE accused was a share-holder in the Indian Co-operative 
Navigation Trading Company. He published, on the roth 
November 1910, hand-bills concerning the conduct of the 
directors of the Company ; and circulated them broadcast to the 
public. The handbills reflected on the conduct of thé directors. 
-He was thereupon prosecuted for defamation. The Magistrate 
. convicted him and sentenced him to paya fine of Rs. 30, 
remarking as follows :— 

Accused had, in my opinion, no right to publish the matter contained in 
the circular broad cast to the public ; considering the fact that complainant and 
other directors had charged no fees for their services owing to the financial 
state of the Company, the allegation published indiscriminately that each 
director cach time makes sure of his fee of Rs, 20 was, I think, a wrong to 
his reputation.” z 

The accused applied țo the High Court under its criminal 
revisional jurisdiction. 

P. N. Godinho, for the applicant. 

S. R. Bakhale, for the opponent. 


RUSSELL J.—We think the Magistrate has taken a perfectly 
correet view of the accused’s conduct. He distributed broad- 
cast this insinuation against the directors of the Company 
knowing that the complainant and other directors charged 
no fees for their services, and distributed it to members of the 
public who could not possibly be interested in the Company’s 
affairs. For these reasons we confirm the conviction and 
sentence and dismiss the appeal. $ 


CHANDAVARKAR J.—I desire teadd a few words, having 
‘regard to the importance of the question taised here and the 
—a —_—— 








* Criminal Revision No?ao7 061911, 41) [1907 ] 1 K, B. 871, 380, 
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A. On. J. necessity of making clear the law applicable at a time whgn 


1911 
—~ 


several companies in the interest of the public are being , 
started for the growth of commercial enterprize in the’country. 


_Expsror I do not think that any decision of ours ought to affect the 


v 


FERNANDEZ 


right of any subject of His Majesty to expose the mal-practices . 
of companies started in the interest ‘of the public. ‘I will'look 


Chandavar- at this question, which has been raised in this casé, both from 


kar J. 


the point of view of privilege and of public interest. 

Assuming that this was a question in which only the share- 
holders of the Company were interested, there can be no 
doubt upon the finding of the learned Chief Presidency Magis- 

“trate that the privilege, such asit was, was exceeded by 
the accused in that he had the circular or hand-bill contain- 
ing the defamatory matter charged issued to and circulated 
among people who were not shareholders of the Company 
or were, therefore, not interested in its affairs. a 

Assuming, however, that the privilege of the accused extend- 
ed beyond, that and that the matter was one of public interest, 
so that it was open to any member of the public to criticise 
the conduct of the Company and bring it to the notice of the’ 
public, even then we have here the finding of the learned Chief 
Presidency Magistrate that the circular contained allegations 
which were not in accordance with truth, because it insinuated 
that all the directors were charging fees for doing nothing for 
the Company, and were engaged asit were in swindling it. 
That insinuation, the Magistrate finds, is not in accordance 
with facts, because “the complainant and other directors,” 
says the Magistrate, “ asa matter of fact charged no fees 
for their services owing to the financial state of the 
Company.” 

No doubt, the law is that where a matter is of public inter- 
est, the Court ought not to weigh any comment on H in a fine 
scale; that some allowance must be made for even intemper- 
ate language, provided, however, that the writer keeps htmself 
within the bounds of substantial truth ; that he does not misre- 
present or suppress any facts. See Edmondson v. Birch and Oo: 
Limited), That is also the law under the Indian Penal Code, be- 
cause all the sections bearing on the question of defamation in 
the Penal Code require that there must be good faith, and “good 
faith” means due gure ang attention. In the present case we 
cannot say that even gupposing this was a matter of public 
interest and the acoused was justified in bringing forward th 





(1) [1907] 1 K. B. 371, 880% ° 
7 ° ee 
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affairs of the Company to the notice of the public, for the A. On. J. 
, Public good, he exercised good faith. 1911 
On éither of the grounds which I have mentioned the decision ~~ 
of the Magistrate must be upheld and this rule discharged. EMPEROR 


Rule discharged. (s5; 





APPELLATE CIVIL. 





x Before Sir N. G, Chandavarkar, Kt., and Mr. Justice Batchelor, . 
BIBI MIYAKHAN oat 
4: Y911 
GULABCHAND RAMCHAND.* Beptamber 7, 


Civil Proosdure Code (Act XIV of 1882), Secs. 276, 295—Decree—Emecution— 
Aitachment—Claim for rateable distribution—Kirst attachment ceasing to 
exigi on compromise of the claim—Private sale does not affect the claimant 
under 8. 295—Practics. 


. On the 6th July 1900, D obtained a decree against B and in execution of 
it attaehed property belonging to B. On the zoth July the parties enter- 
ed into a private compromise with the result that B sold the property to 
M and paid off D. This private satisfaction of the decree was certifled 
to the Court and D’s darkhast was disposed of by the Court on the 1st 
December 1902. In the meanwhile, on the 11th August 1900, H, another 
decree-holder against B, presented an application to execute his decree, 
praying that either he should be held entitled to rateable distribution 
under s. 295 of the Civil Procedure Code of 1882, or that the property 
already attached in execution of D’s decree, ought to be attached in 
execution of his own. , The Court granted the prayers. The property 
was sold at a Court sale and purchased by the defendant on the 17th 
February 1905. M’s representative (the plaintiff) sued to recover the pos- 
session of the property relying on the sale deed to M :— 

Helg, (1) that when D’s attachment proved abortive by the compro- 
mise for the purposes of his decree, it survived for the purposes of H's 
decree by force of his application for either rateable distribution ora 
second attachment. a 

(2) That, therefore, the private sale to M was void under s, 276 ofthe 
Civil Procedure Code of 1882. 


Surt to recover possession of property. 
The property in dispute belonged originally to one Baba, 
against whom a decree was abtained by oye Dagdu. On the 6th 


*Second Appeal No. 668 of 1910, passed by È. K. Bal, Second Class 
from the decision of B. C. Kennedy, Subdtdinate Judge at Sinnar, in 
© District Judge of Nasik,in Appeal Givi} Buit No, 149 of 4908, 
No, 9e of 1909, confirming the decree 
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A. C. J. July 1900, Dagdu applied to execute the decree and aftached 
1911 theproperty. A prohibitory order was issued against Baba 
‘œ~ onthe 14th July 1900. i 
Ber On the 30th July 1900, Baba sold the property to Miyakhan 
MIYAKEAN (husband of Bibi, the plaintiff) and out of the sale proceeds 
; Gene: satisfied Dagdu's claim. This satisfaction of the decree was 
cmanp later on certified to the Court, who djsposed of Dagdu’s dar- 
— Řhaston the 1st December 1902.5» 
In the meanwhile, on the r1th August 1900,: Hashambhai, 
` another decree-holder against Baba, pu{ jn a darkhast asking 
e fora rateable distribution under Dagdu’s darkhast, or, if that 

_* decree was amicably settled, that the properties should be 

attached and sold on his decree. 
The property was soldat a Court sale and purchased by 
Gulabchand (the defendant) on the 17th February 1905. 
On the 3rd March 1908, Bibi (the wife of Miyakhan) sued 
to recover possession of the property from Gulabchand. 
The Subordinate Judge dismissed the suit on the following 
. grounds :— 

‘ “But the present Code, s. 64, expressly recognizes claims for rateable 
distribution under olaims enforceable under an attachment., What is more— 
that was the law even under the old Code as interpreted by the Bombay 
High Court, if not by the other High Courts. The case of Sorabji Edulji 
Warden v. Govind Ramjt(1), is on all fours with the present, Even if. the 
present darkhast No. 671 was not then filed it was presented: before the first 
darkhast was disposed of, i. e., before the attachment thereunder was pot a 
stop to. Claims preferred till the attachment is removed are all considered 
to ba “enforosable under ib. ” Thus the law appears clearly against the plain- 
tiff and she has no right to any of the properties,” 

This decree was, on appeal, confirmed by the District J udge, 
who remarked as follows :— 

“Under the present Code the case would fall under the explanation to 8, 64, 
Tf there was a valid attachment in another darkhast and the present defen- 
dant putin an application for rateable disirubution while the attachment 
under the firs} darthasi was pending, then the judgment-debtor could not 
effect a sale valid against the defendant. Tho same seems to have been 
the law under s, 276 of the old Code, the explanation under the 8, 64 of the 
new Code not changing the law but expounding it, i 

In my opinion, Dagdu’s attachment was still pending whatever may have 
been the private arrangements between Dagdu and Baba Araf and the claims 
of Haghambhai were enforceble under it. ' 

Tho sale to plaintiff was, therefore, nok valid as against Hashambhai or 
the present defendant.” ,° i : 

The plaintiff appealed to the High Court. . 
S. S. Patkar, for the appellant.—The property in suit be. e 


(1) (1892) I. La R. 16 Bom. 910 Ra 
d s e . 
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lenged*to Baba. On the 6th July 1900, one Dagdu Talakchand A. C. J. 
e applied for execution against Baba. On the 11th August 1900, 1911 
. Hashambhai gave a darkhast Ex. 49 for execution of his decree shes 
and for rateable distribution. In the meanwhile, there was a Bust 
compromise between Dagdu and Baba and on the goth July 1900, Muiraxuay 
Baba sold to the plaintiff's husband the property in suit for Goce 
Rg. 2000. ‘On the 17th February 1905, the defendant purchased Gunes 
n the property in execution of Hashambhai’s darkhast for Rs. 45. -— 
The lower appellate Court differing from the Subordinate 
ia held that the gate was not void under s. 53 of the Trans- , 
fer of Property Act. The only question is whether it is void, " 
under s. 64 of the Civil Procedure Code. We say that s. 64 0f : 
the new Civil Procedure Code does not apply but s. 276 of the 
old Civil Procedure Code would apply. The sale is not void 
because Dagdu’s decree is satisfied. See Sorabyji Edulji Warden 
v. Govind Ramji (1); Kunhi Moossa v, Makki (2. The såle is 
not void but is subservient to the rights of the decree-holder 
Dagdu. His decree having been satisfied, the sale is good. 
See Abdul Rashid v. Gappo Lal (8). Thereis no right of rate- ° 
` able distribution as no money is realized in execution. See 
Vibudhapriya Tirthaswamiv. Yusuf Sahib (4). We rely on the 
recent case of Khushalchand v. Nandram (5). 


R. R. Desai, for the respondent.—The attachment under 
Dagdu’s decree was in force till the rst December 1902, Ex, 
48. Talakchand made an application on the 11th August 1900 
praying for rateable distribution under Dagdu’s darkhast 
and if that was amicably settled the properties should be 
attached and sold on account of his own decree. The sale to 
plaintiff was during the pendency of that attachment and 
therefore it is void under s. 276 ofthe Civil Procedure Code, 
There is. evidence to show that the compromise took place 
after Hashambhai’s application. 


S° S. Patkar, in reply.—The sale to the plaintiff took place 

defore Hashambhai’s application. If necessary, anissue may be 

*sent down for finding whether the compromise and sale took 
place before Hasbambhai’s application. 


CHANDAVARKAR J.—The facts of the present second appeal 
are shortly these :—On the 6th of July 1y69, Dagdu obtained a 
Jecree against Baba andappliedin execution for its attachment. 

(1) (1891) I, L. R. 16 Bom. 91, 107 (8) (2898) el. L. R. 29 All. 421. 





and 110. (4) (1905) I. L. BR. 28 Mad, 380, 
(2) (1899) L LE 23s Mad, 478. (5),(1911) 13 Bom, L. R. 977. 
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The property was attached, but on the 30th of July the parties, 
entered into a private comproraise with the result that,Baba e 
executed a sale-deed of the attached property in favour‘of the 
present appellant’s husband. When that decree was satisfied, 
itis not quite certain; but one of the plaintiff's witnesses : 
deposes that the decree was satisfied after the sale to the 
plaintiff's husband. However that be, we have this fact that 
this private satisfaction of the detre was certified to the Court 
and the darkhast of Dagdu was disposed of by the Court on 
the rst of December y90z. Now, it is trte that although the 


`. „attachment must be regarded as having fallen to the ground 


on this latter date, yet we must see what the state of things 
was on the 11th of August 1900, when the other decree-holder, 
namely, Hashambhai presented his darkhast for execution of 
his decree against Baba. That darkhast (Exhibit 49) was 
presented on the i1th of August 1900, and in it Hashambhai 
prayed that either he should be held entitled to rateable 
distribution under s. 295 of the old Civil Procedure Code (Act 
XIV of 1882), or the property already attached in execution , 
of Dagdu’s decree, ought to be attached in execution 
of hisown. This latter prayer the Court was notin a position 
to grant for the simple reason that the law did not allow a 
second attachment of property that already had been attached 
in execution of a prior decree. Then the only right which 
Hashambhai had, allowed to him by law, was rateable 
distribution. But even that right was dependent upon the conti. 
nuance of the attachment in execution of Dagdu’s decree. If 
Dagdu and his judgment-debtor entered intoa private com- 
promise, and the result of that was to put an end to the 
attachment, then Hashambhai was bound to take some action 
by which to prevent his rights being prejudiced. Hashambhai 
had taken that action, because in the darkhast he had applied 
to the Court that there ought to be either rateable distribution 
allowed to him, or there should be another attachment; and 
the Court had passed an order on the 11th of August securing, 
that attachment for him. Assuming that that was not the 
proper order to make under s. 295, when Dagdu’ s attachment 
fell to the ground on account of the compromise between him 
and the judgment-debtor, this order in favour of Hashambhai 
about a second attachment was there to take the place of the 
old attachment for his benefit. Therefore, we must take it 


that Haskambhai "had done all he was bound to do in, 


order to prevent a private alienation of this property, and to 
e © ° 
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.  seè that’it was left free for sale in execution of his own decree. A. O. J. 
e The attachnient by Dagdu did indeed prove abortive for 4914 
- the purposes of his decree when his decree was satisfied butit ~~ 
«did not for the purposes of Hashambhai’s decree, It survived — Brat 
‘by farce of his application for either rateable distribution or a MIYAKHAN. 
. second attachment. i aa 
We must, therefore, hold that the private sale was void onanp 


under s. 276 of the old Civil Procedure Code and the decree 


appealed from must be confirmed with costs. kar J. 
ae Decree confirmed. — 
Before Sir Basil Soott, Kt., Chiaf Justice, and Mr. Justice Batchelor.- 
SORABJI COOVARJI ` 1911 
v. . . —_ 
KALA RAGHUNATH.* September 11. 


Civil Procedure Code (Act V of 1908), Secs, 47,78, O. XXI, r. 55—Decres— i 
: Execution—Attachment—Application for rateable distribution—Satisfaction A 
` of attaching creditors’ claim by payment into Court—The payment cannot be 
rotepbly distributed Attachment ceases to exist—Property cannot be sold ut . 
the othar creditor’s instance under the atiaohmeni— Questions relating to 
epsoution—Second appeal—High Court, 


In execution of their decrees, two decree-holders attached the judgment- 
debtor’s property: other decree-holders also applied to execute their 
decrees against the judgment-debtpr without issuing attachment. Onthe 
22nd September 1909, the day fixed for the sale, a third person, at the inst- 
ance of the judgment-debtor, paid into Court under O. XXI,r. 55 of the Ci- 

` vil Procedure Code of 1908, money sufficient to satisfy in full the decretal 
claims of the two attaching creditors, On an ee parie application made to it, 
the Court ordered rateable distribution of the monies so paid into Court and 
* gale of further properties which had been attached towards further satisfac- 
' tionof the claims of the judgment-creditors. Against this order the judg- 
mpnt-debtor appealed to the District Court, During the pendency of 
the appeal, the other properties were sold in execution in January 1910, 
and the sale was, notwithstanding the judgment-debtor’s objections, 
confirmed, The judgment-debtor appealed to the District Judge who 
dismissed the appeal on the goth June 1910, In June 1913, the first 
appeal by the judgment-debtor came on before the District Court, but 
as the question of the confirmation of the sale had already been decided 
by that Court against the judgment-debtor, no are proceedings were 
taken. On appeal — bd 
* Second Appeal No. 694 of 1910, ddtreé passed by N. V. Desai, Bub- 
“from the decision of G. D. Madgaon- ordingte Judge of Olpad, in Darkhast . 
kar, District Judge of Surat,inAp- No. 456 of 1906. 
peal No. 48 of 1910, . confirming *the e 
ee 
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A. GC. J. Held, (1) that the order dated the soth June 1910 having been a quos- | 
tion in execution between the partios to decrees, fell under the provisions ' 

1911. of s. 47 of the Civil Procedure Code of 1908, and was appealahle, » 

s ven (2) That the sale in January 1910 was not valid, for the property was. 
Onan Ts not duly attached at the time of the sale, and the attachment already 
Kis levied had come to an end by the payment into Court on the 22nd Septem: 

RAGHUNATH Pee 1303; f 


(3) That the money paid into Court under O. XXI, r, 55, was not ‘ assets’ 
held by the Court within the meaning of s. 73 of the Oode; and could hot 
be distributed rateably among other decree-holders who had merely ap- 


plied for the execution of their decrees, 


< « PROCEEDINGS in execution. 


A number of decrees were passed against one Sorabji Giove 


Two of the decree-holders applied to execute their decrees an 


. attached certain immovable properties belonging to Sorabj — 
Twenty others applied for rateable distribution of the sai: 


proceeds. : 


The property attached was ordered to be sold on the 22nk 
September ł909., On the day so fixed, a third person, at the 


` instance of Sorabji, paid into Court a sum of money sufficient . 


to satisfy the claims of the two attaching creditors. This pay- 
ment was made and accepted under O. XXI, r. 55 of the Civil 


Procedure Code of 1908. 


On the following day, that is, on the 23rd September 1909, 
an ex parte application was made for rateable distribution of 
the money paid into Court. The Court granted it on the 27th 
idem, and ordered sale of further, properties which had been 
attached towards further satisfaction of the claims of the judg- l 


ment-creditors. è 


The sale was held on the 26th January 1910. Sorabji 


applied on the 21st February 1910, praying that the sal 


©. 


should not be confirmed, but his application was dismissed on | 
the r4thApril 1910. Sorabji appealed to the District Judge, 
who dismissed his appeal under O. XLI, r. rr, on the goth | 


June r910. ° i 


Sorabji'had also appealed to the District Court against the ° 
order dated the 27th September 1909. It was heard in June 
1911, when the District Court, in view of its decision on the 


3oth June 1910, took no further proceedings on the appeal. 


From the order dated the 30th June I910, Sorabji appealed 


to the High Court. ° , 


T. R. Desai, for thb appellant. 
D. G. Dalvi, for the respondents, e 


A 


( 
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e Daly.—We take a preliminary objection. The order appeal- A. 0. J. 


ed against being passed under O. XXI, rr. 90 and 92 of the 
Civil’ Proceduce Code is not appealable: see Gopi Koeri v. 
Gopi Lal(2)and Sheodhyan v. Bholanath(2). The addition of the 
words “or fraud” in r. go shows that the Legislature intended 
to include all similar eases under this rule. Section 47 of the 
Civil Procedure Code dogs not apply. The auction-purchaser, 
who is one of the respondent in the present second appeal, was 
neither a party to the suit nor his representative in interest : 


\ See Maganlal Muljiy. Doshi Mulji Bhaichand(4). Assuming 


that s. 47 applies, we submit that whete the Legislature pro- 


1911 


oy? 
SopaBit 


. U. 
Kara 


RaGHonst 


vides two remedies, one a general and the other a specific, th€ ~. 


latter excludes the operation of the former. 


Desai—We submit that the orderis appealable. It falls 
under s. 47 of the Civil Procedure Code and not under O. XXI, 
r. 90. No doubt, the effect of our application if granted, will be, 
to set aside the sale, but thatitself is not conclusive. Rule 


go applies when the sale is sought tobe set dside on the 


ground of fraud or material irregularity and not when the sale 
is bad as being without jurisdiction and absolutely void. Our 
contgntion is that after the tender of money on the 22nd Sep- 
tember 1909, the Court had no jurisdiction to proceed with 
the two Darkhasts. Thus the question is between judgment- 
debtor and decree-holder and s. 47 therefore applies and the 
order is appealable. 

As to the merits of the casẹ we contend that the proceedings 
in execution after the 22nd September 1909 were without 
jurisdiction. The amounts paid in Court satisfied the decrees 
of the two attaching creditors and receipts for the amounts 
were passed by the Nazir. The lower Court should therefore 
have proceeded under O. XXI, r. 55, of the Civil Procedure 
Code under which the attachment came to an end. Though 
there was no attachment at the instance of the other decree- 
holders and though they were not parties to the décrees under 


+ which the attachments were levied, the lower’ Court treated 


the amounts deposited in Courtas assets for the satisfaction 
of the claims of all decree-holders’ and ordered further execu- 
tion and sale under the same attachment which was not 
then in existence. This was wrong. The Court had no juris- 
diction to continue the attachment or préceed with the two 
Darkhasts after the amounts rec@vefable thereunder were e paid 





(2) (1894) L L. R. 21 Cal. 799. (4) (194) L L. R. 25. Bon. 631 at p. p. 635; 
(3) (1899) LL B: 21 All 811, 3 Bom, L, R. 255. 
eo . 
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up. The judgment-debtor was not bound to tender the 
amounts due to the other creditors who had not attached His 
property. The amounts were tendered specifically.for the 
satisfaction of the decrees of the two attaching creditors. 
The amounts could not therefore be treated as assets within 


the meaning of s. 73 of the-Civil Procedure Code.’ The attach- ° 


ment having thus legally come to an ‘end, further sale by the 
Court without a fresh attachment was bad and cannot stand, 
It has been held by a Full Bench’of the Allahabad High Court 
that a regularly perfected attachment is an essential preli- 
minary to sales in execution of simplé money decrees and 


« ahere there was no such attachment, any sale that might have 


taken place was not only voidable but de facto void: see 
Mahadeo Dubey v. Bhola Nath Dichit@). Such a sale should be 
set aside without any enquiry as to substantial injury: see 
Ram Chand v. Pitam Mal(2); Bakhshi Nand Kishore v. Malak 
Chand (3). It may be argued that the first attachment should 
enure for the benefit of the other decree-holders, but the 


. discharge of the judgment-debt of the creditor who had 


levied attachment renders the attachment inoperative with 
respect toall the creditors: see Kunhi Moossa v. Makki(4); 
Sorabji Edulji Warden v. Govind Ramjit). ‘ 

The term “assets” refers to assets realized by some process 
in Court in execution. The fact that the money was paid mto 
Court in satisfaction of the attaching creditors’ debt cannot 
bring it under s. 73 of the Civil Procedure Code: see Vibudha- 
priya Tirthaswami v. Yusuf Sahib). 

We, therefore, submit that the proceedings in execution after 
the 22nd September 1909 were bad in Maw and should be set 
aside. 

Dalvi, for the respondents.—-The subsequent sale was valid 
and the amount deposited in Court was rightly held to be 
assets under s. 73 of the Civil Procedure Code. 

Order XXI, r- 55, should be read with ss. 73 and 64 of the 
Civil Procedure Code. Attachment is levied for the benefit of 
the decree-holder to prevent private alienation before sale 
so that the interest of athird party should not come in: see 
Kishory Mahun Roy v. Mahomed Mujaffar Hossein (7). Sale 
without attachment js a mere irmpgularity and not a nullity. 

G) (9882)1.L.B.5 AUT86. © (5)0891) L L, R. 16 Bom. 91 at p, 109, 

(a) (1888) I. L. R. 10 All. 506. ° œ (6) (1905) I. L. R. 28 Mad. 380. 

(3) ©1885) L LAR. 7 All. 2389. . = (7} (1890) I. L R. 18 Cal, 188. 

(4) (1899) I. L. B. 23 Mad. 478. . 
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The earlier rulings of the Allahabad High Court are bad in 
la% in view of the subsequent decision in Sheodhyan v. Bhola- 
° nath a); Kokil Singh v. Edal Singh (2), Order XXI, r. 55, 
must be construed with the help of s. 13, cl. (2) of the General 
» Clauses Act. The word “ amount?’ in cl. (1) and “decree” in 


«` cl. (2) of 1,°55 should be construed to mean “amounts” and 


e “decrees.” The other thirty-two decree-holders had put in their 
Darkhasts and they were joined with the two attaching decree- 
holders by the endorsements of the Court on their applications. 
Unless they were paid the attachment could not be withdrawn. 
Hence the money paid by the judgmdnt-debtor into Court 
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was paid to all decree-holders and the attachment wase -. 


continued with the necessary alterations. Respondent No. 2 was 
a bona fide purchaser who was not aware of the defect in the 
auction sale and as against such dona fide auction purchaser 
the sale cannot be set aside unless it was absolutely without 
jurisdiction: see Abdul Haye v. Nawab Raj (3); Yellappa v. 
Ramchandra (4). 


We submit that s. 73 of the Civil Procedure Code applies. , 
*The words “held by Court” in the section are new. The 


words in the corresponding s. 295 of the old Code of Civil 
Procedure were “realized by sale or otherwise in execution.” 


The change in the language is intended to bring within the 


operation of s. 73 moneys howsoever received: see Sorabji 
Edulji Warden v Govind Ramji (5); Mohunt Megh Lall Pooree 
v. Shib Pershad Madi (6); Manilal Umedram v. Nanabhai 


Manehlal (7). 7 

The words “ shall be deemed to be withdrawn” in O. XXI, 
r. 55 are a statutory fiction. The object of the introduction of 
the fiction was to enable the judgment-debtor, if necessary to 
alienate the property by private sale as soon as the money is 
paid into Court. The object was not to invalidate any 
subsequent sale without fresh attachment. No attempt 
was made to prove substantial injury to the judgment-debtor 
by the omission to levy afresh attachment. The lower Court 
*has found asa fact that no injury was caused to the judgment- 

, debtor, 


Scott C. J.—This is an appeal by the appellant from a 
———$—$———$— eee Oe 


(1) (1899) I. L. B. 22 AlL 311 ab p.312. =) (1892). L R. 16 Bom, 91. 
(2) (1904) I. I. R. 81 Cal. 385 at p> 391. 5 (6)0(1881) I. L. R. 7 Cal, 34. 


(3) (1868) Bong. L. R. (F. B.) 911. ; (7) (1908) I. L. R. 28 Bom. 264; 
° (4) (1896) I. L. B, 21 Bom, 463. % Bom. L. B. 11. 
ee : 
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judgment passed by the District Judge with reference, to 
certain execution proceedings against him. 

Two creditors had obtained decrees and attachiéd certain” 
immoveable property’ of the appellant, and other creditors 
had obtained decrees but: had merely put in applications for, 
execution without issuing attachment. The 22nd of September 

1909 was the date fixed by the, Court for the sale of, the ° 
attached property, and upon that date a third person, at “the 
instanceof the appellant, came to the Court with sufficient 
monies to satisfy in fyll the decretal claims of the ‘two attach- 
ing creditors. The "money was accepted by the Nazir of the 


“ “Court and a receipt therefore was given to the person making 


the payment. The payment so made was made according to 
the provisions of Order XXI, r. 55, which says that where the 
amount decreed with costs and all charges and expenses 
resulting from the attachment of any property are paid into, 
Court the attachment shall be deemed to be withdrawn. 

Upon thjs payment being made the appellant considered 
himself free from any danger, for the moment, of the sale in 
execution of his immoveable property, but on the following day * 
the 23rd of September, an ex parte application was made to the 
Court for distribution of the money paid for the purpose of 
satisfying the claims of the attaching creditors, and it was 
urged that the money was assets which were distributable 

rateably among all the creditors who had applied for execution. 

On the 27th of September 1909, the Judge assented to the 
contention of the applicants and ordered rateable distribution 
of the monies so, paid into Court and sale of further properties 
which had been attached towards further satisfaction of the 
claims of the judgment-creditors. 

Against this order an appeal was preferred to the District 
Court by the appellant, but long before itcame on for hearing 
the sale of the other properties had taken place. That sale 
was held an the 26th of January 19Io. 

On the zīst of February 1910, the appellant applied that the 
sale should not be confirmed but his application was dismissed’ 

on the 14th of April 1910. 

From that order of dismissal the appellant appealed to the 
District Judge who, on the 3oth of June A910, dismissed the 
appeal, . 

In June 1911, the appeal against the order pf the 27th of 
September fg909 camé on before the District Court, but, as thee 
question of the confirmation of thesale had already been decided 


s 
` 
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by, that Court adversely to the appellant, no further proceed. A. O, J. 


„ings were taken on the appeal against the order of 27th of $ 1911 
* Septenibet ; ; and the appellant comes to this Court in appeal =~ 


against the order of the goth of June IgIo. Sorassl 
_. it was objected at the outset that this was a case in respect Y 
of which no second appeak lay. ae 
RaGeonate 


We arẹ of dpinion, however, that it is a question in execution — 
~ between the parties to decrees and therefore falls under the Soak G. J. 
` provisions of s. 47 of the Code and is appealable to this Court. 
The main ground upon which the pleader for the appellant 

has based his argument is that by virtue of the payment on the ° 

‘22nd of September 1909 the attachments upon the property = 

must be deemed to be withdrawn, and that if there was no 

attachment ‘upon the property the Court was not justified in 
ordering a further sale of the properties, nor was it justified in 
treating the monies which had been paid in for the purpose of 
satisfying the attaching creditors’ decrees and raising the 
attachment as assets held by the Court which were distributable 
- among other judgment-creditors who had merely applied for 
execution. 
We think that the appellant is right in both contentions. 
i Property can only be brought to sale after it has been duly 
attached, and if.the attachment came to an end upon the 
payment into Court on the 22nd of September 1909, the 
property was not duly attached at the time of the sale in 
January 191o. We think this is clear from the terms of 
rule 55, Order XXI; but if further authority is required we may 
refer to the judgmept of the Madras High Court in 
Vibudhapriya Tirthaswami v. Yusuf Sahib ©). 

The question remains whether the money paid into Court 
for a particular purpose can be treated as assets distributable 
under s. 73 of the Code. That section provides that “ where 
assets are held by a Court and more persons than, one have, 
before the receipt of such assets, made application to. the Court 
„for the execution of decrees for the payment of money passed 
against the same judgment-debtor and have not obtained satis- 
faction thereof, the assets, after deducting the costs of realiza- 
tion, shall be rateably distributed among all such persons.” 
In the reference to “the cogts of realization” we have an 
indication that the legislature contemplated that the assets 

_ referred to should be assets held in the process of execution, 
elf we were to hold that money paid into? Court under Order 


4) (1905) I. L, By Mad, 280, 
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XXI, T. 55, was assets held by the Court within the theanifig, 
of s. 73, we should be only nullifying the provisions `of rule 
55; for, there would be no inducement to any judgment- 
debtor to procure a payment into Court of the amount of the 
claim of his attaching creditor if the money could: .at-once be ` 
absorbed by rateable distribution amongst a numper at other 
creditors. > 

For these reasons, we reverse the "order of the lower appel- 
late Court, set aside the sale, and remand the Darkhast to the 
lower Court for dispqsal according to law. 


« ~e The appellant will have his costs in this Court and the two 


lower Courts. 
Order reversed. 


Before Mr, Justice Russell and Mr, Justice Chandavarkar. 


ə HILLAYA SUBBAYA HEGDE ` 
Y. 


NARAYANAPPA TIMMAYA.* 


Froud—Fraudulent transfer of possession—Reversioner obtaining fratdulent 
possession through assignee of the widow—Sale by widow—Mortgage by 
vendeo—Suit by mortgages for sale of property—Reversioner cannot deny tho 
morigagee’s right—Estoppel—Mortgagor and mortgagee. 


G’s widow sold certain property to G A (the father of defendants 1 
and 2) in 1878. It was mortgaged by G A toD (the plaintiffs uncle) 
in 1892. @’s widow died in1897. After G A's death in 1901, H (defendant 
No. 3), slipped into possession of the property’ by fraudulently inducing 
the defendants Nos. 1 and 2 to favour his claim. In 1908, the plaintiff sued 
to recover his money by sale of the mortgaged property. Lt was contend- 
ed by H, who wasa reversioner of G, that it was not competent to @’s 
widow to alienate the property -beyond her life- time :— 

Held, (1) that H having obtained possession of the property by collud- 
ing with defendants 1 and 2, his fraud was sufficient in law to deprive 
him of the right to be heard in defence to the suit that he was entitled to 
the property as reversionary heir of G., 

(2) That the defendants Nos. 1 and 2 having been in possession of the 
property as mortgagors.of the plaintiff were bound to hold it in that 
capacity; and if they were threatened or obstructed by defendant No. a, 
claiming as the trae owner, they ought to have given him (the plaintiff) 
notice of the threat or*obstruction so &a to enable him to,defend his rights 
as mortgagee; but, instead of that, they colluded withdefendant No. 3 in 
the fraudulent transfer of possésion ; that, therefore, the rale of estoppel 

* Second Appeal No. 19 0f 1910,%rom 1909, reversing the decree passed by 
the decision of T. Walker, District YV.V. Kamat Subordinate Judge at 
Judge of Kanara, in appeal No. 26 “of Birsi, in Civil Bujt No. 57 of 1998. aca 
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which applied to defendants Nos, 1 and 2 applied to defendant No. 3 also. A, C. J. 
' 'Pheefrue owner of property is entitled to retain possession even 
though he has obtained it from a trespasser by force or other unlawful a 
means. This applies only where the true owner gets into possession naira 


without bringing himself within the law of estoppel. 


v. 


“As between a mortgagor and his mortgagee neither can deny the title NARAYAN: 


of the other for the purposes of the mortgage. A mortgagor cannot dero- 
“gate from his grant so as to defeat his mortgagee’s title, nor can the mort- 
gagee deny the title of his mortgagor to mortgage the property, 


Suir to foreclose a Mortgage. : ; 

The property mortgaged belonged originally to one Ganpaya,. s. 
who died in 1878, leaving him surviving a widow Devamma, 
and Manjamma, a widowed sister-in-law. 

On the 24th September 1878, those two widows sold the 
property to Ganpaya Adenaya (father of defendants Nos. I and 
2). He mortgaged it on the 28th June 1892 with Devappa 
(uncle of plaintiff, Narayanappa.) 

‘ Devamma died in 1897. After Ganpaya Adentya’s death 

.in Igol, Hillaya (defendant No. 3), who was a reversioner of 
Ganpaya, fraudulently went into possession of the property by 
colluding with defendants Nos. 1 and 2. 

The’ plaintiff brought the suit on the 29th February 1908, to 
recover his money by sale of the mortgaged property. 

The defendant No. 3 contended, inter alia, that he was the 
owner of the property as reversionary heir to Ganpaya; and 
that the alienation by Devamma was illegal and void after her 
death. . 

The Subordinate Judge dismissed the suit. 

On appeal, the District Judge held that defendant No. 3 
“contrived to slip into possession, no doubt by inducing Gan- 
paya’s sans to favour his claim;” and decreed the plaintiff’s 
claim on the following grounds:— 

The second point raised is whether Ganpaya Adeniya was owner of the 
tand, and competent to mortgage it (issue 4). Ihave no hesitation in holding 
that he was. The point indeed cannot be raised by defendant 3, who had no 
possession till six or seven years ago, as against a mortgagee from 1892. Even 
on his own statement he has only had possession since the death of Devamma, 
which according to plaintiff (exhibit 35) occurred eleven years ago, i. e., about 
1897. Therefore from 1878 to 1897 at least, or for twenty years nearly after 
the death of Ganpaya, defendant 3 whs never able o get possession. The 
case seems to be ‘too plain for further argument. Defendant 3 may'or may 
not be the reveragjonary heir of Ganpaya, ‘btt bhving failed to take possession 
efrom Ganpaya Adenaya of the property now in dispute for ‘nearly twenty 
years be can derive no advantage from getting fraudulent possession through 
defendants 1 and 2 or their tehants. How matters may stand between him 
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A. O. J. and defendants 1 and 2 I need not now enquire; but plaintiff’s righé to fare- 


1911 close on his mortgage and sell the land is: unquestionable in my opinion. 


-~ The defendant No. 3 appealed to the High Court. 
HILLATA pA 
v. Nilkanth Atmaram, for the appellant, 
oe K. H. Kelkar, for respondent No. }. 


CHANDAVARKAR J.—The facts of the case, as found by the 
Court below, are shortly these. The property belonged to one 
. Ganpaya who died ig the year 1878, l84ving him surviving a 
«widow by name Devamma, and a widowed sister-in-law. These 
two widows on the 24th of September 1878 sold the property 
to one Ganpaya Adenaya. Ganpaya Adenaya in the year 1892 
mortgaged it to the respondent-plaintiff’s uncle Devappa. 
Ganpaya Adenaya di¢d in rgor and in the year 1897 Devamma 
died. The respondent now sues to foreclose; the appellant 
resists the claim on the ground that Devamma had no right to 
mortgage the property beyond her life-time, and that he, as 
the reversionary heir of her husband, is entitled to it, free of . 
the mortgage. . 

The District Judge, without finding whether the appellant 
is reversionary heir, has allowed the respondent’sclaim. He 
has held that Ganpaya Adenaya, the respondent’s mortgagor, 
became owner of the property under the sale from Devamma. 
That view of the law cannot be accepted as sound in the 
absence of a finding that the sgle by Devamma, who hada 
Hindu widow’s estate, was for necessary purposes, and was, 
therefore, binding on her husband’s reversioners, and that the 
appellant was the reversionary heir he claimed to be. 

If, therefore, the case had rested solely upon the considera- 
tions above dealt with, the decree of the District Judge 
would haye had to be reversed. But the District Judge has 

salso recorded another finding which is decisive of the case 
agajnst thé appellant. The suit was brought by the respondent 
for foreclosure against defendants 1 and 2, his mortgagors. » 
The District Judge has found as a fact upon the evidence that the 
appellant (defendant No. 3) revived his “old claim” against 
Ganpaya Adenaya and “contrived to slip into possession” of 
this property “by inducing Ganpasya’s sons, defendants 1 and 2 
to favour hisclaim’* At the conclusion of his judgment that 
finding is repeated by thé Judge in these words: e “ Defendant 
3 may or may not be theereversionary heir of Ganpaya, but ° 
having failed to take possession from Ganpaya Adenaya of the 


—_—_— 


@ 
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property now in dispute for nearly twenty years, he can derive A. C. J. 
nô advantage from getting fraudulent possession through defen- — 4944 


e dants1.and 2 or their tenants”. ~~ 
This finding, which, being one of fact, has not been and Hrrraya 
+ indeed could not be questioned by the appellant in his memo- ones 
Y. 


°` randum of,second appeal to this Court, amounts to this, that 
- he obtained, possession of this property by colluding either with — 
defendants 1 and 2, who afe the heirs of the respondent’s mort- E t 
gagor deceased, or with their tenants. This fraud on the part — 
of the appellant is sufficient in law to deprive him of the. right 
to be heard in defence to this suit, that he is entitled tothe . 
property as reversionary heir of Devamma’s husband. The.. 
law is that no man shall be allowed to profit by his own fraud 
and it would bea violation of that sound maximif we were 
to allow the appellant to succeed in this suit after he has 
obtained possession by means of fraud and collusion. 

No doubt, the true owner of property is entitled to retain 
possession, even though he has obtained it from a trespasser 
by force or other unlawful means: Lillu bin Kaghushet v., 
Annaji Parashram(), and Bandu v. Naba(2). But 
that is so only where the true owner gets into possession 
without bringing himself ‘within the law of estoppel. Here 
the facts raise an estoppel as against the appellant whose 
owtfership is denied and has to be proved. As between a mort- 
gagor and his mortgagee neither can deny the title of the other 
for the purposes of the mortgage. As is said in the text-books, 
a mortgagor cannot derogate from his grant so as to defeat 
his mortgagee’s title, nor can the mortgagee deny the title of 
his mortgagor to mortfage the property. Therefore defendants 
Nos. 1 and 2, having been in possession of the property as 
mortgagors of the respondent (plaintiff), were bound to hold 
it in that capacity. If they were threatened or obstructed by 
the appellant claiming as the true owner, they ought, to have 
given him (plaintiff) notice of the threat or obstruction so as 
to enable him to defend his rights as amortgagee. But accord- 
ing to the finding of the learned District Judge, instead of doing 
that, they colluded with the appellant and that collusion was 
brought about by the appellant himself. Itis by means of his 
fraud that appellant got into possession with the help of 
defendants 1 aud 2, the heirs*of the mortgagor. Under these 
circumstances the rule of estoppel Which aplied to them extends 





' © (2) (1881) LL. R. $ Bom, 387 at 891. (a) (1890) I. L. RB. 15 Bom, 238. 
e 
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A, ©. J. to the appellant also: Pasupati v. Narayana (1). On this ‘ground 
and this grcund alone, the decree must be confirmed, withqut 
1911 ese ; i E 
œ~ prejudice to the right, if any, of defendant No. 3 to recover 
Hiaya possession of this property by a separate suit. We must, there- 
&e. fore, confirm the decree of the Court below with costs. 


“tw 
e 


à ' Decree confirmed. . 





Before Mr, Justice Russell and “Mr. Justice Uhandavarkar, 


` PARVATIBAI.TRIMBAK *AGASHE ` a 
Septembér 29, . YESHWANT KRISHNA SHETE.* 


Dekkhan Agriculturists’ ‘Relief Act (XVII of 1879), Sec, 2—Agrioulturist— 
Definition —Income from agriculiure—Scholarship—Stipend to a student— 
Spuroes of income. °« 


In determining whether a person derives his income principally from 
agriculture, within the meaning of 8.2 of the Dekkhan Agrioulturists’ 
Relief Act, 1879, it is nob permissible to take into account the scholarship 
or stipend which he receives as a student. E 


PARVATIBAI obtained a decree for Rs. 3200 againgt the 
father of Yeshwant and his two brothers who were minors 
( defendants ) on the 15th June 1893. ` 

The decree-holder applied in. 1909 to execute her decree by 
attaching the house of the defendants. 

The defendants urged that they were agriculturists and that 
their property was not liable to attachment and sale under 
s. 22 of the Dekkhan Agriculturists’ Reef Act, 1879. 

The income of the defendants derived from agriculture was 
Rs. 250 a year. They received Rs. 30 as rent from two houses. 
One of the defendants held a scholarship of Rs. 15 a month in 
the Veterinary College in Bombay; and the other was a student 
in the Training College at Poona and got a stipend of 
Rs 7a month. Thus, the money they thus received amount- 
ed to Rs. 264 a year. à 

The Subordinate Judge held that the defendants were not 
agriculturists, as the income they derived from agriculture 
was Rs. 250, while their i income from’ non-agricultural sources 

*Second Appeal No. wo of 1911 -Passed by J. H. Betigiri, Subordinate 
from the decision ot P, ®. Percival, Judge of Rahimatpyr, in durkhast 


District Judge of Satara, in Appeal No. 26 of 1909, ` 
No. 180 of 1910; reverzing*th qrder (2) (1889) LC L. R. 13 Mrd. 835. r 


1 
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was RS. 294, He, therefore, attached the house and ordered 
if to be sold. 


On appeal, the District Judge cams to a different caneuon, 
on the ‘allowing grounds: 


I think that there is a distinction between the two, though a fine one. 
The student jntends to become a schoolmaster, but he has not yet definitely 
marked out for himself this line of life; he may fail in his examinations, or 
he may even change his mind 4nd revert to agriculture. The main point in 
faét is that the scholarship is ių any case ‘only a temporary source of emolu- 
ment, not one that- could last. for a lifetime. The word “livelihood ” bears 
out this view, it has in it some idea of permanency or a long period (see also 
Explanation (1) of s. 2, 01.59. It would be natural to say that a man earns his 


livelihood by teaching, but it would not be natural to say that a boy earns his, 


livelihood by gaining scholarships. The schoolmaster, even if probationary, hag 
definitely taken up a profession and in his case a reversion to agriculture 
would be something abnormal, while in the case of the student it would still 
be a reasonable possibility. If the intention of the framers of theAct is to be 
considered it may be assumed that they aimed at business men or sowkars who 
only take up agriculture incidently, not at agriculturists who are being helped 
by Government or others to raise themselves a little in life. 


The plaintiff appealed to the High Court. i 


K. H. Kelkar, for the appellant.—The money earned by 
scholarship is income of the family and therefore ought to be 
taken into consideration. The money acquired by scholarship is 
not agricultural income. Any money that is got ought to 
be taken into account. Supposing an agriculturist earns a 
very large amount by betting on the turf. This ought not to 
be excluded from calculation only because it is a windfall and 
and there is no permanency “about it. The burden of proving 
the status of an agricalturist ison the person setting it up, 
and he must show that his income from agricultural sources 
is greater than that from other sources. In finding out this, 
any moneys that come in must be taken into consideration. 


S. K. Bakhle, for the respondent.—The definition speaks of 
earhing his livelihood. The word “earn” means, according to 
Webster, “to acquire by labour, service, or performance.” `The 
idea of working for gain or labouring for gain is present in this 
meaning. Therefore in finding out the status of a person you 
must take into consideration the income that he gets as an 
earning. A young man whois receiving his education for being 
trained to a profession or service gannot"ge said to have begun 
his earning at that stage. He is,omly preparing to be able to 


e earn; therefore the scholarship magney‘or the stipend are not 
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A.C. J. earnings, but merely bounties given to him for encouragement. 
1911 There is again no idea of permanency i1 the stipend or §cholat- 
-~ ship, which may be forfeited for failure to get through the exami- * 
Parvatgat nation. If we exclude those amounts, then the other gains 
v. of the family are agricultural gains and the status; ‘therefore, 
YESHWANT ig that of an agriculturist. : 


RUSSELL J.—As the lower appellate Court has said that 
this is a novel point upon whith there is no authority I 
propose shortly to state the facts of this case, which are 

. admitted on both sideg. a 

~’ - «The two defendants are brothers, one a major and the other. 
a minor. They earn at most Rs. 250 from agriculture and 
only Rs. 30 from the rent of two houses. One of them holds a 
scholarship of Rs. 15 a month in the Veterinary College, 
Bombay, the other is a student in the Training College, Poona 
and gets a stipend of Rs. 7 a month. Last year he was a 
school-master for about ten months and earned Rs. 9 a month. 
If the scholđrship and stipend are added to Rs. 30 the total is 
` Rs. 294 so that in that case the total income is not principally + 
from agriculture. The question is, can these two brothers, 
be deemed to be agriculturists within the meaning of the 
Dekkhan Agriculturists’ Relief Act in respect of the Rs. 15 a 
month and Rs. 7 a month abovementioned respectively ? 
Clause (1) to s. 2 of the Act says: “Agriculturist shall be taken 
to mean a person who by himself or by his servants or by his 
tenants earns his livelihood wholly or principally by agricul- 
ture carried on within the limits ota district or part of a 
district to which this Act may for the ttme being extend, or 
who ordinarily engages personally in agricultural labour within 
those limits.” . 

In the present case itis unnecessary to consider the last, 
clause of s, 2. The question, therefore, that arises is : do these 
two young inen earn their livelihood from agriculture or in 
consequence of these stipends are they anything less than agri- 
culturists? The Legislature in the Act have declined to give an ° 
accurate definition of what an “agriculturist” is. Far be it 
from me to attempt to give it any definition so as to embrace 
the meaning of this word under all circumstances, and I 
merely deliver this judgment upor the facts as now before us. 

It appears to me that it, would be impossible to say that 
these stipends which’these young men receive coultl be said to 
be earnings for their livelifiood. In my view they are in „the 


e id t ' 
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nature*of bounties which may cease at anytime. Wehave A. C. J. 
not bep told how long either the scholarship or the stipend 4911 


are to continue. They are what might be called windfallsby <~ 
which these young men are assisted to.eke out their livelihood Paryattat 


which is derived to my mind entirely from agriculture. z v. 
In my opinion, therefore, the decree must be confirmed and *"2'4™ 
the appeal ‘dismissed with costs, .  , Russell, 


CHANDAVARKAR J.—The question is, whether a person-who 
gets a scholarship can,be said to be a person who derives his 
income from that scholarship and earns his livelihood from it, 

` within the meaning of the definition’ of “ agriculturist ” in” 
.the Dekkhan Agriculturists’ Relief Act. The words of the 
definition are :—* t Agriculturist? shall be taken to mean a 
person who by himself or by his servants or by his tenants 
earns his livelihood wholly or principally by agriculture tarri- 
ed on within-the limits of a district or part of a district to 
which this Act may for the time being extend, or who ordina- 
rily engages personally in agricultural labour within those > 
limits.” A person, to ‘fall within the definition, must be one 
who works for gain as an agriculturist and whose income is 
derived from agricultural labour. The underlying idea of the 
‘definition is that agricultural labour must be contrasted with 
- labour of other kinds and the income derived by a man must 
be income derived from some occupation, agricultural or other, 
pursued for livelihood. Now in the case of a student who holds 
a scholarship and derives income from it, it cannot be said 
that he is following any occupation or is engaged in any 
labour for the purpose of his livelihood. He cannot be de- 
scribed as a labourer or as a person who is earning his income 
by work for his livelihood. The scholarship is a mere matter of 
bounty ‘and a studeat is one. who is qualifying himself for an 
occupation or some labour which would enable him to earn 
his divelihood. If we bear in mind, therefore, the, dominant 
idea of the definition, and the eleemosynary and precarious 
* character of a scholarship as contrasted with ihe essential 
characteristics of labour for Nvelihvod, it 1s reasonable to cou- 
clude that a scholarship held by a student was intended by the 
Legislature to be excluded from the kinds of income contem- 
plated by that definition. ° e 

On these grounds, I think that the, District Judge was right 
i the view Which he took and the decree must be confirmed 
* with, costs, 


. o Decree confirmed, 
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Before Sir Basil Scott, Kt., Chief “ustica; and Mr, Justice Batchelor. 


BAI NANDKORE 
v. 


MAGANLAL VARAJBHUKHANDAS SHAH." 


Succession Certificate Act (VII of 1889), See. 26—Grant of suit on Whe 


applicants’ furnishing security—Appeal, 


An order passed under, the Succession Certifigate Act, 1889, granting a 
certificate on the applicants’ furnishing security is an order appealable 


e o under s. 26 of the Act. 


g Bai Devkore v, Lalchand Jivandas (1), distinguished. © e 


BAr Nandkore applied to obtain a certificate under the Suc- 
cession Certificate Act, 1889, with reference toa share in a 
limited Company. The share in question was part of an estate 
of Bai Ganga, who died on the 7th January 1910. She had 
received it from her brother Harivallabh, who had by his will 


‘dated the 30th April 1891, bequeathed his property’ to her. 


Nandkore was the daughter of Ganga’s mother’s sister. , She 
was opposed by Maganlal who was the son of the daughtét of 
the maternal uncle of Harivallabh. He contended that Ganga 
took only a limited estate under the will and that he was gn- 
titled to the share as heir to Harivallabh. 

The Subordinate Judge held that Ganga took an absolute 
estate under the will, and ordered a certificate to issue in 
Nandkote’s favour provided she furnished security to the ex- 
tent of the property. 

Maganlal appealed ; and the First Class Subordinate Judge 
with appellate powers came to the conclusion that Ganga took 
only a life interest in the property she received under her bro- 
ther’s will, and he, tipretore; set aside the order of the first 
Court. 

Nandkore applied to the High Court under its extraordinary 
jurisdiction. ‘ 


G. N. Thakore, for the applicant. 
L. A. Shah, for the opponent No. Te, 


The following cases were refered to in arguments :— Bai 
Devkhore v. Lalchande}ivandas © e); Bhagwani v. Munni Lul (3); 


*Oivil \pplication No. 1y oF 38 1911 ° peal No. 166 of 1910. œ 
against the decision ‘of Ruttomgi (1) (1894) I. L. R. 19 Bom, 790, 
Muncherji, Esq., Judge Small Cause (2) (1894) I. L. R. 19 Bom. 790. ° 
Court, A. P., Ahmedabad, in Ap-° (8) (1891f L. Ie R. 18, All. 214. 
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Manni Mal v. Gulabo(1); Radha Rani Dassi v. Brindabun A. C. J. 
Ohundr@ Basack (2); Ariya Pillai v. T. hangammal 3). >. ` sit 


ScoTT C,.J.—In this case there was a contest between the ` Bar 
- claimants as to the right to a succession certificate in relation NANDKQRE 


to a share belonging to ‘a deceased testator. One’ of the v. 
claimants claimed as the Heir of the'testator’s sister who, the MAGANLAT 
other claimant said, had only a life-interest, and the other, © “°° 
claimant claimed as remainder-man under the will upon the - 
termination of the lifé‘interest of that si§ter. f Sane 


` The Subordinate Judge decided in favour of the heir of the- 
sister whereas the Judge with appellate powers, on appeal, 
decided in favour of the remainder-man. 

The order granting the certificate was accompanied by a 
condition that security should be given, and upon the strength 
of the existence of that condition, itiscontended before us that 
no appeal lay from the order of the original Court. In sup- 
port'of this contention the decision of this Court in Bai . 
Devkore v. Lalchand Jivamdas (4) has been relied on. 

Now, that decision was given in a-case where there was no 
contégt apparently between two different persons claiming a 
succession certificate but the brother-in-law of the woman 
who claimed the succession certificate contended that the 
grant should not be made to her unless she was ordered also 
to furnish security, and the Judge ordered that she should 
furnish security upon taking the grant. It was against the 
order that she should furnish security that she appealed. It 
was held that no appeal lay. The acting Chief Justice states 
the grounds of the appeal to the District Court of Broach 
(1) that the order requiring security was erroneous, as she 
‘was the. absolute owner of the moveables of her husband, (2) 

that the legislature did. not intend that security should be 
Tequjred from absolute owners by right .of heirship. The. 
question, then, before the High Court was .whether. the. dis- 
«cretion of the. original Court in deciding ‘that security 
should-be takéi from the widow, ought to be interfered with 
in an application under s. 622. It is true that there isa 
paragraph in the judgment of the acting Chief Justice at 
page 793 which indicates thain his opinion, as in the opinion 
of the Allahabad High Court, a conditional order for the grant 
of the certifieate would not be an order for the grant of 





ka 
Y (a) (4908)-L. I. R. 26 All. 173. (8) (1896) I. L. R. 20 Mad.-442. 
(2) (1897) I. L. R. 25 CAL 320.0 (49 (1894) I. L, R. 19 Bom. 790, 
ee: È 152 . 
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the certificate. That expression of opinion was not necas- 
sary for the decision of the case. Mr. Justice Fulton, the 
other Judge, in delivering judgment said that he felt satis- 
fied that, the Assistant ‘Judge was right in, following 
Bhagwani v. Mawni Lal) and holding that no appeal lay 
against the order of the Subordinate “Judge requiring ‘the peti- 
tioner to furnish security under gs. gof Act VII of 18¢9 aga 
condition precedent to granting her a certificate. Then he 
goes on to say : “It may be that when the Subordinate Judge 
mekes a final order granting ot refusing “lhe certificate, such 


< order, if unfavorable tp the applicant, and the grounds on 


which it is based, will be appealable under s. 26; so he treats 
the question before the Court as a question whether the order 
requiring security is appealable or not and holds that no appeal 
lies. | This is the view. which has been taken in the Madras 
High Court in several teported cases and also by the Calcutta 
High Court. 

In the present case, however, as we have stated, the teal 
question is which person was entitled to a grant of the certi- 
ficate. ae 

The question has been argued as to the rights of the rgspec- 
tive parties to the grant of a certificate, and the certificate has 
been granted after a consideration of those rights. That order 
granting the certificate was, in our opinion, appealable under 
3:26. The grant of the certificate does not under the Act finally 


determine the rights of the parties. Section 25 of the Suc- . 


cession Certificate Act (VII of 1889) provides, ‘no decision un- 
der this Act upon any question of right* between parties shall 
be held to bar the trial of the same question in any suit or in 
any other proceeding between the same parties.” We, there- 
fore, do not thiuvk it necessary or desirable to express the 
opinion that we have formed as to the rights of the respective 
parties under the will of the testator. ş 
We discharge the rule with costs. 


Rule discharged. 
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. , Before dir. Justice Davar. 


KANJI DWARKADAS 
3 v, 3 
HARIDAS PURSHOTTAM.* 

x a Ope : 
Ingurance— Marine insurance—Agent has insurable interest in goods consigned 
on behalf of principal— Total loss—Insured lo giva notice to insurer—Suit to 
recover vdlue of goodse,Custom us to production of Muhajan’s * Majur’— 
Custom not valid, i J i 

A commission agent who purchases goods for his ‘up-cotintry principal 
and éonsigns them by a ship under instruotions, has an insurable interest 
in the goods, If the goods areinsured and Idst, the agent can gue to 
recover the value of thé goods from the insurers. . 

The circumstances surrounding the wreck ôf the vessel, the abandon- 
ment of the same by its officer and crew and the subsequent sale of the 
goods may be enough to show that there was a total loss. 


Where in the opinion of competent authorities on the report of ‘the , 


wreck it is found to be necessary to sell the cargo, the public sale per se 
vests the proceeds of the sale in the underwriters. 

In the case of a total loss, all that the policy-holder has to do is to give 
infimation of that loss at the earliest possible opportunity tothe insurer 
and then claim moneys under the polioy. A 
* Where a policy of insurance is expressed to be “ according to the local 
custom prevailing at the sea-port town of Cutch-Mandvi,” and the goods 
insured are totally Jost ona foreign coast the non-production of the 
Mahajan’s‘ Majur’ or certificate ad to the loss is no bar to the maintain- 
ability of the suit by the insured to recover the value of the goods insured 
from the insurer, . 

Ransordas v. Kesrising (1), réferred to. 


THE plaintiffs, acting as commission agents, consigned on 
board a.native craft known as Ali Madat, certain goods belong- 
ing to their up-country constituents. Some of the goods were 
insured for Rs. 3500 with the defendants, who issued a Kacha 
policy on the 2nd February 1899. The craft sailed for Noshi 


- Be (in Madagaskar) the same day. The formal policy of 


insurance was issued on the 7th idem. 

On its voyage, Ali Madat met with bad weather, and stranded 
off Minkin Dari,a Ger.yein protectorate. Its crew abandoned 
the ship and its cargo. Tne Gzrmin authorities saved some of 
the cargo ; and then sold the wreck’ apd thé saved cargo. The 
sale proceeds were made over to the owner of the. craft, 


e? 0, C. J. Suit No, 9 of 1902. (1) (1868) 1 B. H. Ġ R. 229, 
e e : . 
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O. ©. J. Onthe yth January rgoz, the plaintiffs trading as Kanji 
l 1911 Dwarkadas, sued to recover Rs. 3,500 from the defendants. 
Eo The defendants contended, inter alia, that the policy in.ques- 
Kanı tion was made subject to usage and custom of Cutch-Mandvi 
ee according to which no claim, could be made by the insured - 
mamas without the production of a “majoz” or certificate ofthe 
>" Mahajan certifying the circumstances of the alleged loss and 
the amount duein respect thereofs that the plaintiff was at all 
events bound to produce a certificate from the Mahajan of the 
port of destination of the yoyage insured; and that there was 
- no proof of the loss of “Ali Madat” or of its cargo. 


“Bahaduryi and Kanga, for the plaintiffs. 
` “Talyarkhan. and Mirza, for the defendants. = 


DAVAR J.—In the beginning of the year 1899 a country 
craft or dhow called “Ali Midut” cama to Bombay from Cutch 
and was chartered to sail to the sea-port town of Noshi Be in 
the Island gf Madagasker. The plaintiffs acting as commis- 

- sion agents for four Borah’ merchants put on board the said 
dhow or gonjo as it is sometimes called, certain goods belonging 
to the said merchants, One of those merchants was Alibhai 
Jiwanji, the owner of the Ali Madut, who had insured his goods 
at Cutch’ through the plaintiffs’ firm at chat place. The other . 
three desired . the plaintiffs to. insure their goods in Bombay 
and.apòlicy of insurance was effected with the firm of Hari- 
das Purshottam and Company., A kulcha policy was effected 
on the 2nd of February 1899 one which date the ship appears 
to have sailed from Bombay, and the formal policy was subse- 
quently executed on the 7th of February 1859 and is Ex. 

F in the case. The goods belonging to the three merchants, 
for whom the plaintiffs’ firm was acting as commission agents, 
were insured for Rs. 3,500. It appears that “ Ali Madat ” met 
with bad weather and was carried out of its course, and, after 
having battled with the sea for some days, was eventually 
wrecked in the vicinity of a sea-port town on the Eastern 
coast of Africa named Minkin Dari. When the ship struck on ® 
the rock, the Nakva and the crew abandoned it with all its 
cargo and, in a small boat belonging to the vessel, managed to 
land at Minkin Dari. That sea-port {pwn belongs to the Ger- 
man Government aga the authofties in that town, on being 
informed of the wreck, etpployed, divers and saved a portion of 
the cargo which with the broken vessel was sotd at Minkin | 
Dari, and after deducting all Apea charges and expenses ‘the ° 

. e 
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` Balance of the sale proceeds were paid over by the German 


aftthorities to the agent of the owner of the vessel. The 
plaintifts say that, on being informed of the loss of the vessel 
and cargo, they gave notice to the defendants’ firm and 


Haridas Pyrshottam having failed to pay the insurance moneys 
they filed this suit to recover the same on the 1oth of January 
1902. “The firm of Hagidas Purshottam & Co.- originally 
consisted of three brothers, Haridas Purshottam, Jetha 
Purshottam and Ramdas Purshottam, who are all now dead 
and the defendants are their representatives. 
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~ demanded payment of theinsurance moneys, and the firm of Paneandy 


v. 
HARIDAS 


Datar J. 


This claim of the plaintiffs is resistéd by the defendants on>* 


various, technical grounds, and I will deal with each one*of 
them as they were formulated by the learned counsel who 
appeared for the defendants. 

The first contention on behalf of the defendants was that the 
constitution of the suit was bad, and that it was filed in the 
name of an individual who was dead at the time the suit was 


filed. In the plaint,as it was originally filed, the plaintiffs are - 


described as “ Kanji Dwarkadas carrying on business at Mint 
Road in Bombay”. No doubt, the individual of the name of 
Kanj#Dwarkadas was dead some years before the suit was 
filed and even before this insurance was effected. He founded 
the’ firm which was carried on in his name, and his sons who 
were associated with him in the business during his lifetime 
continued to carry on the same firm in the same name after 
his death, and up to the present moment the three surviving 
sons and the sons of the fourth son who died soon after his 
father are carrying on the same business in the same name. It 
_ was obvious to my mind that the intention of the framer 
of the plaint was to file the suit in the name of the plaint- 
iff? firm. This suit was filed on the 1oth of January 
1902. In the beginning of that year, new Rules of the Bombay 
High Court came into operation and one of them,, Rule 361 
permitted a partnership to file a suit in the name of the firm, 


* Being satisfied that that was the intention of the plaintiffs, I 


made an order on the 14th of July while the suit was at hearing 
permitting the plaintiffs to add the words “a firm” after the 
words “Kanji Dwarkad@.” Ata later stage of the hearing on 
the 17th of July, the plaintiffs called, My. Sorabji Edulji, a 
managing cterk in the ollice of the plaintiffs’ solicitors, who 
« Produced a ĝraft of the plaint in the handwriting; of ms late 
father Edulji Sorabji Davar.. That draft, Ex. J, proves concly 


< . ° 
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0. 0. J. sively, that the managing clerk when he drafted the plaint, 
1911 Putin the names of the three surviving sons of Kanji Dwarka- 
~~ dasand the names of his three grand-sons, the son® gf his 

Kanzi deceased son Liladhar, as the plaintiffs. Mr. Payne, to whom 
DWARKADAS the plaint was submitted for.settling, struck off all’ the names’ 
anipas in the plaint, retaining only the words ‘Kanji Dwarkadas” in 
set the draft, and added the words “carrying on business at Mint 

Davar J. Road in Bombay.” After the e¥idence of Sorabji and the 

production of the draft plaint, I think itis not open to the 
`= defendants to contend that the suit was filed in the narte of ari 
* individual who was dead. The suit was filed in the name of 
_“*the. frat as authorised by the Rule that had then recently come 
into force, and the suit as constituted, even without the addition 
of the words “a firm,” is, in my opinion, properly constituted 

and is maintainable by the plaintiffs. 

The second point urped by Mr. Talyarkhan on behalf of the 
defendants was that the plaint not being signed by one of the 
plaintiffs was bad and therefore the suit must fail. Itis true 

- thatthe plaint is not signed by any of the plaintiffs but 
is signed and verified by their munim Purshotamdas 
Ramdas. Section 51 of the old Code which then applied 
to this suit required that the plaint should be signed 
by the plaintiff but the same section provided that if 
the plaintiff is by reason of absence or other good cause unable 
to sign the plaint, it may be signed by any person duly autho- 
rised by him on his behalf No doubt the plaintiffs, or some 
of them at least, werein Bombay when the plaint was declar- 
ed and presented for admission. The learned counsel for the 
defendants in cross-examination elicited the fact from the 
plaintiffs’ mznim that he held a power of attorney which au- 
thorised him to sign plaint ‘and file suits on behalf of the 
plaintiffs. He had not the power of attorney with-him on 
that day. :,He was asked to produce it on the following day. 
That power was produced, and when it was suggested that 
Mr.’ Talyarkhan having given notice to ‘produce it,if he in- 
spected it, he might be culled upon to put the pdwerin, he re- 
fused to touchit. It was sated dy the learned counsel for the 
plaintiffs that there was very serious illness in the family of 
the pla'ntifs which prevented hem. fom attending to their 
business and that in forsequence thereof the muwim signed the 
plaint. No question wy asked, by Mr. Talyarkhan to the 
munim why the plaintiffs bad not signed the platnt and the , 
learned counsel fur the plaintiffs not realising the poiat of 
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cress-examination did not ask the munim for the reason which O. C. J. 
e was given as soon as the point was clearly stated to the Court. 1911 
At thg hearing I refused to entertain this objection on the part CW 
; of the defendants seriously. The plaint was presented to the Kaysr 
- Court and a copy furnished to the defendants’ attorneys ten Dwarkanas 
years ago. It was submittetl that the copy showed that the plaint H une 
haq been verified by the muniin and not by any of the plaintiffs. ee 
They never took this objection in any form whatever till Darar J, 
at the hearing, and Irefused to entertain the same, asl | 
had no reason whatever to disbelieve the statement made to 
me that it was owing to serious illness j ia the family th none 
of the plaintiffs had come to the Fort and signed this. pla ft. 
I am bymo means sure tha: if this wasa defect which requir- 
ed serious consideration that it would not have been cured by 
getting one of the plaintiffs, two of whom were present in 
Court throughout the hearing, to sign the plaint. i 
The next objection taken on behalf of the defendants was 
that the plaintifs had no insurable interest in the goods, that 
e the policy taken by them was, therefore, null and void, and that ` 
they were not entitled to recover under the policy. On the 
evidence before me I hold as proved that the plaintiffs were 
acting as couimission agents ror the three merchants for whom 
thes. purchased goods. They as such agents put the same on 
board the Ali Madut, and consigned them to the said mer- 
chants’ firm at Noshi Be. I also hold it as proved that the 
plaintiffs were specifically instructed and authorised to insure 
these goods in Bombay. Ant I hold it as proved that in 
taking out this policysof insurance the plaintiffs were acting 
under instructions from the owners of the goods and were 
authorised by them to insure the said goods. They paid for 
the goods which they purchased in the market, they hada 
runsing ‘acvount with those. merchants and they devited the 
price of those gouds to those merchints in their fespective 
accounts, s ; 
lhe learned counsel for the defendants in support of his 
contention cite |szveral passages from the Encyclopædia of the 
Laws of England on the subject of insurable interest. The 
passage which was not f A and which I think correctly sum. 
marizes the authoritie¥oa the subject ig at page 587 of Vol. 
VHI of the Eùcyclopædia. Itis aa A s tated, “ Besides the 
foregoing different kinds of ‘asswre ‘who can enter into a 
epolicy, policies can also be effected by agents for‘the assured, 
Tn orter to do so, agents must have an authority from their 
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1911 The Law op this head is summarized to the same effect ät o 
—~ page 52 of Porter’s Law of Insurance, (2nd Edn): "A. common 
Kant carrier, afictor,a broker, a pawn-broke-, a whirfinger have an , 
DwaniaPaS insurableinterest in the goods entrusted to them. If they insur +. 
ene ed their goods to the ‘ull value; they are entitled to recover the 
— same from the insurerand on recavering they would be èntitjed 
Davar ui to satisfy their own claims, if any? and tohold the balance as 
s trustee forthe real owner of the goods’. See S:daways V. 
© feddQ), ig a 
+= Jpg west point urged by the learned counsel for the defen- 
dants was that no claiin of the plaintiffs could be established: 
without the production of the Mahajan’s ‘Majur.’ The policy 
recites that itis according to the local custom prevailing at 
the sea-port town-of Cutch Mandvi. In the correspondence 
that passed between the solicitors of the respective parties 
" previous to the suit, the defendants’ solicitors admit that the 
_ insurance w&s according to the custoin of Cutch Mandvi, but 
they say their clients are unable to produce the Mahajan’s e 
‘Majur’, as the ship was lost at a port called Minkin Dari, 
before it reached its destination and therefore the Mahgjans 
could make no ‘Majur’ in respect of it. 

On this head a great deal of fog seemed 10 have enveloped 
the minds of all parties concerned. ‘Lhe custom which Mr. 
Talyarkhan attempted to set up was that in all policies under 
the usage and custom of Cutch Mandvi, no claim whatever 
could at any time be successfully made, unless a Mahajan’s 
t Majur’ was produced. The custom that was sought to be 
established had many grave ‘inirmities and appeared to be 
both vague and unreasonable. I repeatedly asked the learned 
counsel as to what he meant by Mahajen and the only. answer 
wast “a pody of leading Basir merchants”, subsequently 
enlirged ihto “ Indian mershints”. Sapposing a ship was: 
ship-wrecked at one of the Arabian or African coast towns, 
where there is no Mahajan and no lalian merchants, what-. 
would happen? To ihat, there was LO daswer, 

Sinco the hearing was closed, and while Iwas looking into 
the authorities on the questions eee in this suit, I came 
across a case in Rangurdas y. Kemisr YO If my attention 
had been culled to this A the hear.ng prob bly much dis- 
cussion would have heen Saved. “That was a case in which 
the que>tion’of a Mahajarts “ Majur” or certificate arose «nd. ® 
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